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Are  We  There  Yet?  The  Promise,  Perils 
and  Politics  of  Penal  Reform 


Fifteen  years  ago,  mass  imprison- 
ment  was  largely  an  invisible  issue  in  the 
United  States.  Since  then,  criticism  of  the 
country’s  extraordinary  incarceration  rate 
has  become  widespread  across  the  political 
spectrum.  The  huge  prison  buildup  of  the 
past  four  decades  has  few  ardent  defenders 
today.  But  reforms  to  reduce  the  number  of 
people  in  jail  and  prison  have  been  remark- 
ably modest  so  far. 

Meanwhile,  a tenacious  carceral  state 
has  sprouted  in  the  shadows  of  mass  impris- 
onment and  has  been  extending  its  reach 
far  beyond  the  prison  gate.  It  includes  not 
only  the  country’s  vast  archipelago  of  jails 
and  prisons  but  also  the  far-reaching  and 
growing  range  of  penal  punishments  and 
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controls  that  lie  in  the  never-never  land 
between  the  gate  of  the  prison  and  full 
citizenship.  As  it  sunders  families  and  com- 
munities and  radically  reworks  conceptions 
of  democracy,  rights  and  citizenship,  the 
carceral  state  poses  a formidable  political 
and  social  challenge. 

The  reach  of  the  carceral  state  is  truly 
breathtaking.  It  extends  well  beyond  the 
estimated  2.2  million  people  sitting  in  jail 
or  prison  today  in  the  United  States.  It  en- 
compasses the  more  than  8 million  people 
- or  1 in  23  adults  - who  are  under  some 
form  of  state  control,  including  jail,  prison, 
probation,  parole,  community  sanctions, 
drug  courts  and  immigrant  detention.  It 
also  includes  the  millions  of  people  who  are 
booked  into  jail  annually,  and  the  estimated 
one  in  four  adults  in  the  United  States  who 
has  a criminal  record. 

The  carceral  state  directly  shapes,  and 
in  some  cases  deforms,  the  lives  of  tens  of 
millions  of  people  who  have  never  been 
arrested  or  served  a day  in  jail  or  prison. 
Millions  of  children  - including  one  in  four 
black  children  - will  grow  up  having  had 
an  imprisoned  mother  or  father.  Numerous 
neighborhoods  and  communities  have  been 
depopulated  and  upended  as  so  many  of 
their  young  men  and  women  have  been  sent 
away  to  prison  during  what  should  be  the 
prime  of  their  lives.  Hundreds  of  rural  com- 
munities have  chased  after  the  illusion  that 
constructing  a prison  or  jail  will  jumpstart 
their  ailing  economies. 

The  problem  of  the  carceral  state  is  no 
longer  confined  to  the  prison  cell  and  prison 
yard  or  to  poor  urban  communities  and  mi- 
nority groups  - ifit  ever  was.  The  U.S.  penal 
system  has  grown  so  extensive  that  it  has 
begun  to  metastasize.  It  has  altered  how  key 


governing  institutions  and  public  services 
and  benefits  operate,  including  elections, 
schools,  public  housing  and  the  U.S.  census, 
to  name  but  a few.  The  carceral  state  also  has 
begun  to  distort  essential  demographic,  po- 
litical and  socioeconomic  databases,  leading 
to  misleading  findings  about  trends  in  vital 
areas  like  economic  growth,  voter  turnout, 
unemployment,  poverty  and  public  health. 

As  it  creates  a large  and  permanent 
group  of  political,  economic  and  social 
outcasts,  the  carceral  state  has  been  bluntly 
and  subtly  remaking  conceptions  of  citizen- 
ship. Millions  have  been  condemned  to  civil 
death,  denied  core  civil  liberties  and  social 
benefits  because  of  a criminal  conviction.  An 
estimated  six  million  people  have  been  disen- 
franchised either  temporarily  or  permanently 
because  of  a criminal  conviction.  Many  more 
are  ineligible  to  receive  public  benefits  such 
as  student  loans,  food  stamps  and  public 
housing  due  to  their  criminal  records. 

Over  the  past  decade  or  so,  the  grow- 
ing opposition  to  mass  incarceration  has 
tended  to  gravitate  toward  two  different 
poles,  both  of  them  inadequate  in  the  face 
of  these  challenges.  One  pole  identifies 
racial  disparities,  racial  discrimination  and 
institutional  racism  as  the  front  lines  in  the 
challenge  to  the  carceral  state.  The  other 
pole  seeks  to  find  a winning  bipartisan  path 
out  of  mass  incarceration  by  downplaying 
its  stark  racial  causes  and  racial  conse- 
quences. The  emphasis  instead  is  on  how 
the  fiscal  burden  of  the  vast  penal  system 
is  increasingly  untenable.  This  approach  is 
compatible  with  the  growing  push  to  alter 
the  public  conversation  about  all  sorts  of 
social  problems  by  avoiding  discussions  of 
controversial  issues  like  the  historical  legacy 
of  racism. 


States  Renewing  Their  Prison  Phone  Contracts 

As  state  DOCs  renew  or  rebid  their  prison  phone  contracts,  you  can  help  urge  them 
to  lower  phone  rates  and  eliminate  commission  kickbacks! 

The  Campaign  for  Prison  Phone  Justice  needs  your  help  in: 

****  Kansas , Mississippi  and  Montana  **** 

The  Departments  of  Corrections  in  the  above  states  are  in  the  process  of  re-bidding  or  renewing  their 
prison  phone  contracts.  Most  DOCs  receive  a commission  (kickback)  on  revenue  generated  from  calls 
made  by  prisoners,  which  results  in  higher  phone  rates.  Although  the  FCC  voted  on  October  22,  2015 
to  cap  the  costs  of  prison  phone  calls  at  $0.1 1 per  minute  for  debit  and  prepaid  calls  ($1 .65  for  a 15- 
minute  call,  with  slightly  higher  rates  for  collect  calls),  the  order  has  not  yet  gone  into  effect  and  does 
not  prohibit  corrections  agencies  from  receiving  kickbacks  from  prison  phone  companies.  Therefore, 
this  is  an  opportunity  to  ask  the  DOCs  to  forgo  commissions  and  ensure  their  prison  phone  contracts 
are  based  on  the  lowest  cost  to  those  who  pay  for  the  calls  - mainly  prisoners’  families. 

Take  Action  NOW!  Here’s  What  YOU  Can  Do! 

Ask  your  family  members  and  friends  to  write,  email,  call  and  fax  the  DOC  and  the  governor’s  office 
(addresses  and  contacts  are  listed  below),  requesting  that  the  DOC:  1)  forgo  commission  payments 
when  re-bidding  or  renewing  its  prison  phone  contract,  and  2)  base  the  new  contract  on  the  lowest 
calling  costs.  For  a sample  letter  or  to  easily  send  an  email,  visit  the  Campaign  for  Prison  Phone 
Justice’s  website  and  click  on  the  “Take  Action”  tab: 

www.phonejustice.org 

Prison  phone  contract  information  & Contacts: 

Kansas:  Receives  a 68.2%  kickback  from  Embarq  Payphone  Services,  Inc.  (CenturyLink).  Charges 
$2.70  for  a 15-minute  intrastate  collect  or  prepaid  call.  The  DOC’s  current  contract  expires  January 
31, 2016.  Contacts:  Secretary  Ray  Roberts,  714  S.W.  Jackson,  Ste.  300,  Topeka,  KS  66603;  phone: 
785-296-0183,  fax:  785-296-0014,  email:  kdocpub@doc.ks.gov.  Governor  Sam  Brownback,  300  S.W. 
Tenth  Ave.,  Suite  241S,  Topeka,  KS  66612-1590;  phone:  785-296-3232,  hearing  impaired  phone: 
800-766-3777,  fax:  785-368-8788,  email:  https://governor.ks.gov/serving-kansans/constituent- 
services/legislation-and-policy-issues  (use  online  form). 

Mississippi:  Receives  a 60%  kickback  from  Global  TePLink.  Charges  $5.70  for  a 15-minute  intra- 
state call.  The  DOC’s  current  contract  expires  in  January  2016.  Contacts:  Commissioner  Marshall 
L.  Fisher,  633  North  State  Street,  Jackson,  MS  39202;  phone:  601-359-5600,  fax:  601-349-5680. 
Governor  Phil  Bryant,  P.O.  Box  139,  Jackson,  MS  39205;  phone:  601-359-3150,  fax:  601-359-3741, 
email:  www.governorbryant.com/contact  (use  online  form). 

Montana:  Receives  a 25%  kickback  from  Telmate,  LLC.  Charges  $2.04  for  a 15-minute  intrastate 
call.  The  DOC’s  current  contract  expires  on  January  31, 2016.  Contacts:  Director  Mike  Batista,  5 S. 
Last  Chance  Gulch,  P.O.  Box  201301,  Helena,  MT  59620-1301;  phone:  406-444-3930,  fax:  406-444- 
4920,  email:  http://cor.mt.gov/ContactUs  (use  online  form).  Governor  Steve  Bullock,  P.O.  Box  200801 , 
Helena,  MT  59620-0801;  phone:  406-444-3111,  fax:  406-444-5529,  email:  https://governor.mt.gov/ 
Home/Contact/shareopinion  (use  online  form). 
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Race  and  the  Carceral  State 

Race  matters  and  it  matters  pro- 
foundly  in  any  discussion  of  how  to 
dismantle  the  carceral  state.  In  The  New 
Jim  Crow,  Michelle  Alexander  persuasively, 
eloquently  and  mournfully  demonstrates 
how  the  emergence  of  colorblind  racism 
in  the  post-civil  rights  era  poses  a major 
obstacle  to  dismantling  the  carceral  state. 
But  there  are  others. 

Alexander  identifies  ostensibly  col- 
orblind drug  laws  and  law  enforcement 
policies  as  the  main  culprit  in  mass  incarcer- 
ation today.  But  drug  offenders  comprised 
only  about  16  percent  of  offenders  in  state 
prisons  as  of  2013.  People  whose  primary 
offense  was  a violent  one  comprised  about 
54  percent.  We  could  release  all  drug  of- 
fenders today,  but  without  other  major 
changes  in  U.S.  laws  and  penal  policies  and 
practices,  the  United  States  would  continue 
to  be  the  world’s  leading  warden,  and  a stint 
in  prison  or  jail  would  continue  to  be  a rite 
of  passage  for  many  African  Americans. 

The  historical  evidence  is  overwhelm- 
ing that  racial  animus  and  the  quest  to 
preserve  white  supremacy  have  been  central 
factors  in  the  development  of  the  U.S.  penal 
system.  But  as  the  racial  order  continues 
to  invent  new  ways  to  target  blacks,  it  has 
generated  punitive  policies  and  practices 
that  diffuse  to  other  groups  in  the  United 
States,  including  immigrants,  impover- 
ished whites  and  people  convicted  of  sex 
offenses.  Excavating  the  ways  in  which  the 
cruel,  dehumanizing  and  unjust  policies 
and  institutions  of  the  carceral  state  have 
diffused  to  other  groups  does  not  negate 
the  stark  fact  that  African  Americans  have 
been  and  remain  key  targets  of  the  criminal 
justice  system. 

At  the  dawn  of  the  Jim  Crow  era  more 
than  a century  ago,  the  massive  disen- 
franchisement of  blacks  through  the  poll 
tax,  literacy  tests  and  violent  intimidation 
overshadowed  the  vast  and  simultaneous 
disenfranchisement  of  poor  whites  that 
undermined  the  growth  of  the  Populist 
movement  in  the  South.  Likewise,  the 
hyper-incarceration  of  black  men  today 
has  overshadowed  the  growing  incarcera- 
tion rates  of  Latinos,  immigrants,  women 
and  whites. 

Although  the  U.S.  incarceration  rate 


for  whites  of  400  per  100,000  residents 
is  relatively  low  compared  to  the  rates  for 
African  Americans  (2,300  per  100,000)  and 
Latinos  (1,000  per  100,000),  it  is  still  about 
two-and-a-half  to  seven  times  the  national 
incarceration  rates  of  other  Western  coun- 
tries and  Japan.  Bluntly  stated,  the  United 
States  would  still  have  an  incarceration 
crisis  even  if  it  were  locking  up  African 
Americans  at  “only”  the  rate  at  which 
whites  in  the  United  States  are  currently 
incarcerated  - or  if  it  were  not  locking  up 
any  African  Americans  at  all. 

The  U.S.  incarceration  rate  for  females  is 
staggering.  With  just  5 percent  of  the  world’s 
population,  this  country  incarcerates  almost 
one-third  of  all  the  women  and  girls  confined 
to  j ails  and  prisons  worldwide.  According  to 
a recent  report  by  the  Prison  Policy  Initiative, 
“with  the  exception  of  Thailand  and  the  U.S. 
itself,  the  top  44  jurisdictions  throughout  the 
world  with  the  highest  rate  of  incarcerating 
women  are  individual  American  states. ’’The 
world  leader  is  West  Virginia,  one  of  the 
whitest  and  poorest  states.  Its  incarceration 
rate  for  women  is  273  per  100,000  residents, 
or  55  times  the  rate  for  incarcerated  women 
in  Ireland,  which  is  at  the  bottom  of  the 
worldwide  list. 

The  carceral  state  also  has  dramatically 
expanded  its  capacity  to  apprehend,  detain, 
punish  and  deport  immigrants. The  hardline 
politics,  policies  and  rhetoric  that  fueled  the 
prison  boom  of  the  1980s  and  1990s  have 
been  retrofitted  for  a new  population.  Now 
they  support  institutions  that  dissolve  the 
distinction  between  law  enforcement  and 
immigration  enforcement.  In  a notable 
shift,  today  Hispanics  constitute  about 
one-third  of  all  federal  prisoners,  surpass- 
ing blacks  and  non-Hispanic  whites  as  the 
largest  ethnic  or  racial  group  in  the  federal 
prison  system. 

As  the  war  on  crime  has  been  winding 
down  on  some  fronts,  it  has  been  gearing 
up  elsewhere.  One  of  these  has  opened  up 
in  rural,  predominantly  white  areas  that  are 
reportedly  facing  the  scourges  of  metham- 
phetamine,  heroin  and  prescription  drug 
abuse.  And  since  the  1990s,  U.S.  politi- 
cians and  policy-makers  have  been  laying 
the  institutional  and  political  groundwork 
for  today’s  large-scale  war  against  people 
convicted  of  sex  offenses. 

The  intense  focus  on  the  racial  dimen- 
sion of  the  carceral  state  occludes  these  new 
growth  areas.  It  also  obscures  how  certain 
shifts  in  the  wider  political  economy  pose 
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major  impediments  to  the  emergence  of  a 
successful,  broad-based  political  movement 
to  dismantle  the  carceral  state. 

The  3 R's  and  Penal  Reform 

The  Great  Recession  raised  bipartisan 
expectations  that  the  United  States  would 
begin  closing  many  of  its  jails  and  prisons 
because  it  could  no  longer  afford  to  keep  so 
many  people  locked  up.  Publications  and 
groups  spanning  the  political  spectrum  have 
embraced  framing  the  problem  of  the  car- 
ceral state  as  primarily  a dollars- and- cents 
issue  that  begs  for  a bipartisan  solution. 

The  Pew  Center  on  the  States,  the 
Council  on  State  Governments  and  the  U.S. 
Department  of  Justice  sit  at  the  epicenter  of 
these  budget-based  efforts.  They  have  joined 
together  to  promote  policies  aimed  at  saving 
money  by  reducing  the  recidivism  rates  of 
ex-offenders  and  by  diverting  some  low- 
level  offenders  from  prison.  Many  of  these 
programs  focus  on  people  reentering  society 
after  prison.  Others  are  examples  of  justice 
reinvestment,  a “data-driven”  approach 
that  aims  to  reduce  incarceration  rates  and 
return  the  savings  to  communities  hit  hard- 
est by  the  carceral  state.  The  3 R’s  - reentry, 
justice  reinvestment  and  recidivism  - now 
dominate  discussions  of  penal  reform  in 
Washington,  D.C.  and  many  state  capitals. 

A group  of  brand-name  conservatives, 
including  Newt  Gingrich,  Grover  Norquist 
and  Edwin  Meese  III,  has  endorsed  key 
aspects  of  the  3-R  strategy.  They  have 
joined  Right  on  Crime,  an  initiative  led 
by  the  Texas  Public  Policy  Foundation, 
one  of  the  nation’s  leading  state-based 
conservative  think  tanks.  When  the  Na- 


tional Association  for  the  Advancement 
of  Colored  People  (NAACP)  launched  its 
new  campaign  against  mass  incarceration 
in  spring  2011,  it  prominently  featured  its 
association  with  Right  on  Crime. 

Alliances  like  these  have  bolstered  a 
wave  of  optimism  that  the  country  is  finally 
ready  to  enact  major  reforms  to  reduce  the 
incarceration  rate.  But  it  is  unlikely  that 
elite-level  alliances  stitched  together  by 
mounting  fiscal  pressures  will  spur  com- 
munities, states  and  the  federal  government 
to  make  deep  and  lasting  cuts  in  their  prison 
and  jail  populations  and  to  dismantle  other 
pieces  of  the  carceral  state,  such  as  felon 
disenfranchisement  and  the  denial  of  civil 
liberties,  employment  and  public  benefits  to 
many  people  with  criminal  convictions. The 
construction  of  the  carceral  state  resulted 
from  a complex  set  of  developments.  No 
single  factor  explains  its  rise,  and  no  single 
factor  will  bring  about  its  demise. 

The  penal  system  has  proved  tenacious 
in  the  past.  Four  decades  ago,  states  were 
in  dire  financial  straits,  and  there  was  wide- 
spread disillusionment  across  the  political 
spectrum  with  indeterminate  sentences 
and  the  emphasis  on  prison  rehabilitation 
programs.  The  1971  Attica  prison  uprising 
prompted  an  outpouring  of  public  inter- 
est in  making  prisons  more  humane  and 
reducing  their  populations.  At  the  time, 
there  were  widespread  expectations  that  the 
country’s  incarcerated  population  - which 
was  fewer  than  200,000  people,  less  than  10 
percent  of  what  it  is  today  - would  shrink. 
Instead  it  exploded.  The  race  to  incarcerate 
that  began  in  the  1970s  has  persisted  for 
decades  amid  fluctuations  in  the  crime  rate, 
public  opinion  and  economic  conditions. 

Cuts  to  corrections  budgets  are  not 
likely  to  yield  sizable  savings.  Although  cor- 


rections has  been  one  of  the  fastest  growing 
items  in  state  budgets,  second  only  to  Med- 
icaid for  two  decades  now,  it  still  comprises 
a small  portion  of  total  state  spending. 
In  fiscal  year  2010,  state  expenditures  on 
corrections  totaled  $48.5  billion,  less  than 
3 percent  of  the  nearly  $2  trillion  in  total 
state  expenditures.  States  spend  more  than 
twice  as  much  on  highways. 

Several  factors  help  to  explain  why 
“carceral  clawback”  is  so  tenacious.  As 
the  carceral  state  has  grown,  so  has  the 
political  clout  and  political  acumen  of 
groups,  institutions  and  organizations  with 
vested  economic  interests  in  maintaining  the 
world’s  largest  penal  system.  These  vested  in- 
terests were  not  necessarily  the  main  catalysts 
for  the  emergence  of  the  carceral  state,  but 
they  pose  major  impediments  to  razing  it. 

Prison  guards’  unions,  state  depart- 
ments of  corrections,  law  enforcement 
groups,  the  private  corrections  industry 
and  the  financial  firms  that  devise  bonds 
and  other  mechanisms  to  fund  the  carceral 
state  all  stand  in  the  way  of  deep  cuts  to  the 
correctional  population.  By  deep  I mean 
reducing  today’s  incarceration  rate  of  716 
per  100,000  residents  to  175  (or  less)  per 
100,000  - the  level  on  the  eve  of  the  prison 
boom  that  began  in  the  mid-1970s.  In  most 
elite  circles,  calls  to  cut  today’s  incarceration 
rate  in  half  to  350  per  100,000  - which 
would  still  leave  the  United  States  as  the 
most  punitive  Western  country  by  far  - are 
considered  radical  and  off  the  table. 

Neoliberalism  and 
the  Carceral  State 

Opponents  of  the  carceral  state  have 
been  poorly  positioned  to  challenge  these 
vested  interests.  The  development  of  the 
carceral  state  coincided  with  new  patterns 
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of  racial  and  economic  inequality  that  have 
important  implications  for  the  politics  of 
crime  and  punishment.  A defining  fea- 
ture of  that  new  order  is  the  onslaught  of 
neoliberalism  since  the  1970s,  which  has 
widened  the  gap  between  the  political  and 
economic  haves  and  the  political  and  eco- 
nomic have-nots. 

Neoliberalism  has  long  rested  on 
privatizing  failure  and  denigrating  the  role 
of  government  to  solve  economic  and  social 
problems.  Today,  the  neoliberal  agenda  rests 
on  a powerful  consensus  among  political 
elites  of  the  two  major  political  parties  that 
the  country’s  budget  deficits  are  the  leading 
threat  to  its  economic  and  political  future. 
This  unwarranted  budget  deficit  hysteria  has 
asphyxiated  the  political  imagination  not  just 
with  respect  to  mass  incarceration  but  also 
to  many  other  pressing  social  and  economic 
problems.  Leaders  of  both  political  parties 
have  put  a premium  on  pursuing  short-term 
goals  couched  in  budget  deficit  terms  and 
emphasizing  individualized  and  privatized 
solutions  over  government-led  ones. 

Discussions  of  justice  reinvestment, 
recidivism  and  reentry  exemplify  how  the 
language  and  techniques  of  cost-benefit 


analysis  have  come  to  dominate  mainstream 
conceptions  of  penal  reform.  Evaluating 
penal  reforms  primarily  by  weighing  them 
on  the  cost-benefit  scales  to  determine 
whether  they  reduce  crime  while  saving 
public  money  reinforces  a linkage  in  the 
public  mind  between  more  punishment  and 
less  crime.  This  relationship  is  misleading. 
As  a landmark  National  Research  Council 
study  concluded  in  2014,  the  “average  crime 
reduction  effect  of  incarceration  is  small” 
and  “the  size  of  the  effect  diminishes  with 
the  scale  of  incarceration.” 

Recasting  the  problem  of  mass  incar- 
ceration in  econometric  or  cost-benefit 
language  does  little  to  challenge  the  exces- 
sively punitive  rhetoric  that  has  left  such  a 
detrimental  mark  on  penal  policy  over  the 
last  half-century.  It  also  is  no  match  for  the 
considerable  economic  interests  that  are 
now  deeply  invested  in  the  perpetuation  of 
the  carceral  state.The  fiscal  imperative  argu- 
ment is  providing  a huge  political  opening 
for  the  expansion  of  the  private  prison 
industry  and  for  a possible  return  to  one 
of  the  most  ignominious  chapters  in  U.S. 
penal  history  - the  unbridled  exploitation 
of  penal  labor  for  profit,  as  I elaborate  in 


Caught:  The  Prison  State  ajid  the  Lockdown 
of  American  Politics. 

The  3-R  approach  to  limited  penal 
reform  has  been  unfolding  alongside  a 
growing  push  to  banish  certain  individuals, 
in  some  cases  permanently,  including  im- 
migrants and  people  convicted  of  violent  or 
sexual  offenses.  Both  approaches  manifest 
what  some  sociologists  call  the  “death  of 
the  social”  with  the  rise  of  neoliberalism, 
globalization  and  the  devolution  of  the 
government.  Problems  such  as  crime, 
poverty,  mass  unemployment  and  mass 
incarceration  are  no  longer  seen  as  having 
fundamental  structural  causes  that  can  be 
ameliorated  via  policies  and  resources  mo- 
bilized by  the  government.  Rather,  these 
problems  are  regarded  as  either  the  product 
of  fate  or  individual  action.  Government  of- 
ficials and  state  agencies  are  considered  part 
of  the  problem  rather  than  part  of  the  solu- 
tion. As  such,  any  quest  to  develop  visionary 
state-led  social  and  economic  policies  that 
seek  to  address  the  growing  inequalities  in 
the  United  States  is  considered  politically 
impolitic. 

Thus,  instead  of  state  action,  reform- 
ers focus  on  devising  micro  interventions 
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at  the  local  and  community  levels  to  alter 
the  behavior  of  individuals.  The  delegated 
engineers  for  these  micro  interventions  are 
private-sector,  non-profit  or  state-employed 
specialists  in  a very  particular  area,  such 
as  substance  abuse,  anger  management 
or  resume  writing.  In  short,  we  live  in  an 
oxymoronic  age  of  do-it-yourself  social 
policies.  Anyone  deemed  unable  or  unwill- 
ing to  change  must  be  banished  - either 
to  the  prison  or  to  the  prison  beyond  the 
prison  represented  by  probation,  parole, 
immigrant  detention,  drug  courts,  elec- 
tronic monitoring,  house  arrest  and  other 
community-based  sanctions.  Many  of  these 
people  are  also  condemned  to  civil  death 
thanks  to  felon  disenfranchisement  and 
others  acts  of  civil  death. 

Framing  the  problem  of  mass  impris- 
onment as  largely  a fiscal  problem  (i.e.,  we 
just  cannot  afford  it  anymore)  will  not  sus- 
tain the  political  momentum  needed  over 
the  long  haul  to  slash  the  prison  population 
and  dismantle  the  carceral  state.  But  the 
problems  with  the  single-minded  focus  on 
the  fiscal  burden  of  mass  imprisonment  run 
deeper  than  that. 

Leaner  and  Meaner 

Most  prison  costs  are  fixed  and  are 
not  easily  cut.  The  only  way  to  seriously 
reduce  spending  on  corrections  is  to  shut 
down  penal  facilities  and  lay  off  correctional 
staff  Faced  with  powerful  interests  that 
profit  politically  and  economically  from 
mass  imprisonment,  public  officials  have 
been  making  largely  symbolic  cuts  that  do 
not  significantly  reduce  the  incarcerated 
population  or  save  much  money.  But  they 


do  render  life  in  prison  and  life  after  prison 
leaner  and  meaner. 

Many  policy-makers  and  the  wider 
public  do  not  consider  creating  a safe, 
healthy,  humane  and  smaller  penal  system 
to  be  a credible  and  desirable  public  policy 
goal  in  and  of  itself.  This  goal  has  to  be 
linked  somehow  to  enhancing  public  safety 
and  saving  public  money. 

In  the  wake  of  the  Great  Recession, 
many  states  slashed  their  corrections  staffs 
and  cut  back  spending  on  prison  programs, 
correctional  health  care  and  even  food  ser- 
vices for  prisoners.  Homicides,  assaults  and 
other  acts  of  violence  appear  to  be  on  the 
rise  in  federal  penitentiaries  and  in  some 
state  prisons  as  staff"  positions  go  unfilled 
due  to  budget  cuts.  Charging  prisoners  fees 
for  meals,  housing  and  visits  to  the  doctor 
is  becoming  more  common. 

Budget  cuts  are  also  compromising 
the  activities  of  the  court  system  and  legal 
services  for  the  poor.  Justice  delayed  is 
increasingly  justice  denied  as  judges  and 
courthouses  go  on  furloughs,  judgeships 
remain  vacant  to  save  money,  trials  are 
postponed  and  legal  services  for  the  poor 
are  slashed.  As  judicial  budgets  contract, 
judges  have  become  exceptionally  aggressive 
about  collecting  fines  and  fees.  Poor  people 
who  cannot  pay  these  off"  are  being  sent  to 
jail,  a practice  of  dubious  constitutionality. 

Race,  Neoliberalism  and  the 
Carceral  State 

The  enthusiasm  for  the  3 R’s  is  blithely 
detached  from  a deeper  understanding 
of  important  shifts  in  the  U.S.  political 
economy  since  World  War  II  that  have 
disproportionately  harmed  African  Ameri- 
cans and  render  the  3 R’s  wholly  inadequate 
to  address  the  enormous  and  far-reaching 


harms  of  the  carceral  state.  As  I elaborate  in 
Caught , these  include  the  incomplete  eco- 
nomic incorporation  of  African  Americans, 
especially  black  men,  after  the  Great  Migra- 
tion; the  deindustrialization  and  hollowing 
out  of  wide  swaths  of  urban  America;  the 
push  to  build  up  human  capital  rather  than 
address  the  disappearance  of  good  jobs;  and 
the  evisceration  of  the  public  sector,  which 
had  been  an  important  avenue  of  upward 
mobility  for  African  Americans. 

Reform  agendas  based  on  the  3 R’s  and 
framed  around  the  purported  economic 
burden  of  the  carceral  state  generally  do 
not  acknowledge,  let  alone  address,  these 
deeper  structural  issues.  Furthermore,  they 
slight  the  compelling  civil  and  human  rights 
arguments  raised  against  the  carceral  state. 
They  are  not  up  to  the  political  task  of  chal- 
lenging the  fundamental  legitimacy  of  the 
carceral  state  and  the  hyper-incarceration 
of  African  Americans  and  other  disadvan- 
taged groups  in  the  United  States. 

This  is  a self-consciously  colorblind 
strategy  to  criminal  justice  reform  that 
keeps  at  arm’s  length  the  racial  and  other 
injustices  on  which  the  carceral  state  rests.  It 
is  thus  incapable  of  tapping  into  the  grow- 
ing political  ferment  and  anger  at  the  local 
level  - especially  in  many  African  American 
urban  neighborhoods  - to  address  these 
injustices.  Like  many  neoliberal  “solutions,” 
the  3 R’s  rest  on  deploying  expertise  “in 
such  a way  as  to  render  the  problem  un- 
der consideration  technical  as  opposed  to 
political,”  explains  Lester  Spence  of  Johns 
Hopkins  University. 

Racial  factors  are  deeply  implicated 
in  why  the  carceral  state  has  not  faced 
more  organized  opposition  until  recently 
- especially  from  the  people  most  directly 
harmed  by  it.  But  the  Republican  Party’s 
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Southern  strategy,  the  racialization  of  public 
opinion  on  crime  and  punishment,  and  the 
entrenched  history  of  racial  intransigence 
in  the  United  States  cannot  on  their  own 
explain  why  the  carceral  state  has  been  so 
tenacious. 

Additional  historical  and  institutional 
factors  related  to  race  have  stood  in  the 
way  of  forging  a broad  social  and  political 
movement  with  the  wherewithal  to  mount 
a serious  challenge  to  the  carceral  state. 
They  include  the  varied  ways  that  black 
elites  have  responded  to  the  growing  public 
and  political  association  between  blackness 
and  criminality  since  the  late  19th  century, 
and  major  shifts  within  leading  identity- 
based  civil  rights  organizations  with  the 
atrophy  of  more  radical  civil  rights  groups 
and  the  demise  of  the  Black  Power  move- 
ment. Other  factors  include  the  political 
impact  that  escalating  rates  of  violence  and 
substance  abuse  have  had  on  poor  urban 
communities;  important  shifts  in  public 
opinion  among  African  Americans  on  is- 
sues related  to  race,  crime  and  punishment; 
and  significant  electoral  and  party  develop- 
ments at  the  local  and  state  levels  with  the 
demise  of  Jim  Crow  that  were  influenced 


by  the  Republican  Party’s  Southern  strategy, 
but  not  wholly  determined  by  it. 

Another  key  development  is  the  emer- 
gence of  new  patterns  of  racial  inequality 
in  the  wake  of  the  civil  rights  movement. 
The  predominant  pattern  of  racial  exclusion 
yielded  to  selective  incorporation  as  educa- 
tional and  income  gaps  widened  amongst 
blacks  and  as  affluent  blacks  had  new  op- 
portunities for  greater  residential  mobility. 
This  contributed  to  the  fragmentation  of 
black  politics  and  to  widening  political 
disparities  among  African  Americans. 

The  Politics  of  Respectability 

Taken  together,  these  factors  help  to 
explain  why  mainstream  identity-based  civil 
rights  organizations  have  been  slow  to  chal- 
lenge the  growing  tentacles  of  the  carceral 
state.  They  also  help  to  explain  why  some 
leading  “post-racial”  black  politicians  and 
public  figures  have  supported  the  punitive 
turn  rhetorically  and  substantively  at  key 
moments  in  the  debate  overU.S.  penal  poli- 
cies. Black  communities  have  long  engaged 
in  a “politics  of  respectability,  attempting  to 
win  acceptance  into  the  mainstream  white 
society  by  demonstrating  their  worth  and 


adherence  to  dominant  norms,”  explains 
Cathy  Cohen  of  the  University  of  Chicago. 

The  anti-elitist  rhetoric  of  the  Black 
Power  movement  helped  to  mute  the 
“politics  of  respectability”  somewhat.  But 
as  neoliberalism  restructured  the  U.S. 
economy,  it  “sharpened  already  existing 
class  cleavages,  further  undermining  the 
myth  of  a ‘monolithic’  black  community, 
and  by  extension  making  even  more  difficult 
the  task  of  building  unified  black  political 
movements,”  according  to  Michael  Dawson 
of  the  University  of  Chicago.  These  devel- 
opments have  greatly  enhanced  the  public 
policing  power  of  African  American  elites 
and  help  to  explain  their  relative  silence 
until  recently  on  the  question  of  mass  in- 
carceration and  the  growth  of  the  carceral 
state.  They  also  help  to  explain  why  many  of 
these  elites  have  warmly  endorsed  technical, 
evidence-based  fixes  like  the  3 R’s  while 
distancing  themselves  from  political  fixes 
that  call  for  wide-scale  political  mobiliza- 
tion and  convulsive  politics  from  below. 

A penal  reform  agenda  delineated 
primarily  by  evidence-based  research  about 
“what  works”  will  inevitably  be  highly  con- 
strained and  politically  vulnerable.  “What 
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works”  has  a poor  track  record  when  it 
comes  to  engineering  important  shifts 
not  just  in  penal  policy,  but  all  kinds  of 
public  policy.  In  fact,  a major  preoccupa- 
tion of  scholars  of  public  policy  is  seeking 
to  explain  why  good  scientific  evidence 
often  loses  out  in  the  contest  against  bad 
public  policy.  Just  look  at  the  tragedy  of 
climate  change.  The  fixation  on  emphasiz- 
ing technocratic,  expert-driven  solutions  to 
the  problem  of  the  carceral  state  denies  the 
fundamental  role  of  politics,  emotion  and 
culture  in  meting  out  punishment  and  in 
defining  good  and  bad  penal  policy. 

All  the  focus  on  the  3 R’s  and  the 
Right  on  Crime  coalition  has  overshad- 
owed the  growing  political  ferment  at  the 
grass-roots  level  against  the  carceral  state. 
Many  groups  have  formed  to  battle  various 
aspects  of  the  carceral  state,  including  felon 
disenfranchisement,  supermax  prisons, 
abuse  of  transgender  prisoners,  exorbitant 
telephone  rates  for  prisoners,  shackling  of 
pregnant  women  during  labor,  employment 
discrimination  against  former  offenders, 
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stop-and-frisk,  and  police  brutality.  Prison- 
ers and  ex-ofFenders,  who  face  enormous 
obstacles  to  political  action,  lead  some  of 
these  organizations,  including  JustLead- 
ershipUSA,  the  Chicago-based  Voice  of 
the  Ex-Offender  (VOTE),  and,  of  course, 
Prison  Legal  News  and  its  parent  organiza- 
tion, the  Human  Rights  Defense  Center. 

The  recent  wave  of  police  killings  and 
deaths  of  people  in  custody  - Michael 
Brown  in  Ferguson,  Eric  Garner  on  Staten 
Island,  Walter  Scott  in  North  Charleston, 
Freddie  Gray  in  Baltimore,  Sandra  Bland  in 
Texas,  Laquan  McDonald  in  Chicago  and 
the  list  goes  on  - has  stoked  that  ferment. 
It  remains  an  open  question  whether  the 
political  uprisings  over  these  deaths  will  co- 
alesce into  a broader  movement  to  challenge 
not  only  the  carceral  state  but  also  other 
growing  inequalities  in  the  United  States. 

The  Carceral  State  and 
American  Politics 

The  U.S.  carceral  state  may  be  excep- 
tional  in  its  size  and  tenacity.  But  many  of 
the  political,  economic  and  social  forces  that 
sustain  it  and  stand  in  the  way  of  genuine 
penal  reform  are  not.  The  tale  of  the  carceral 
state  is  really  a chapter  in  a longer  story 
about  the  huge  disconnect  between  the 
breathtaking  problems  that  grip  the  United 
States  and  the  unwillingness  or  inability  of 
the  political  system  to  remedy  them. 

Many  of  the  pathologies  that  run 
through  the  carceral  state  also  run  through 
American  politics  today.  They  include  the 
unwarranted  reverence  for  bipartisanship  or 
nonpartisanship,  the  uncritical  acceptance 
of  neoliberalism  in  so  many  aspects  of 
public  policy,  the  stranglehold  of  power- 
ful economic  and  financial  interests  over 
politics  and  policy-making,  the  growing 
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political  and  economic  disenfranchisement 
of  wide  swaths  of  the  population,  and  the 
gross  limitations  of  oppositional  strategies 
based  primarily  on  identity-based  politics. 

Framing  the  problem  of  mass  incar- 
ceration in  highly  economistic  language 
has  political  ramifications  that  extend  far 
beyond  penal  policy.  Hitching  the  move- 
ment against  mass  incarceration  to  the 
purported  fiscal  burden  of  the  carceral  state 
helps  to  reinforce  the  premise  that  eliminat- 
ing government  deficits  and  government 
debt  should  be  the  top  national  priority. 
Politicians  and  policy-makers  across  the 
board  have  treated  shrinking  government 
budgets  as  a political  given  rather  than  as 
political  terrain  to  be  contested. 

We  have  been  down  this  road  before.  In 
the  early  1980s, David  Stockman,  President 
Ronald  Reagan’s  first  budget  director,  ad- 
mitted that  the  White  House  strategically 
wielded  the  budget  deficit  hysteria  to  slash 
and  burn  social  programs,  shrink  the  gov- 
ernment’s role  in  social  welfare  and  other 
services,  and  further  the  cause  of  privatiza- 
tion. Grover  Norquist,  a leading  figure  in 
Right  on  Crime,  is  the  nation’s  foremost 
anti-tax  crusader  today  and  is  widely  known 
for  bluntly  stating  that  he  aims  to  shrink 
government  “down  to  the  size  where  we 
can  drown  it  in  the  bathtub.” 

Slashing  spending  on  welfare,  Medicaid, 
Social  Security,  public-sector  jobs,  public 
education,  and  health  and  social  services 
incubates  the  crime  that  the  carceral  state 
was  purportedly  constructed  to  contain. 
States  and  countries  that  spend  more  on  so- 
cial welfare  tend  to  have  lower  incarceration 
rates  and  lower  crime  rates.  But  for  decades 
conservatives  in  the  United  States  have  bra- 
zenly dismissed  the  claim  that  social  welfare 
spending  reduces  crime.  In  Europe,  crime 
prevention  policies  have  been  closely  linked 
to  concerns  about  social  exclusion  and  urban 
renewal  in  poor  communities. The  countries 
of  the  European  Union  have  many  more 
police  per  capita  than  the  United  States  does, 
but  they  also  have  more  expansive  welfare 
states  that  seek  to  reduce  crime  by  providing 
high-quality  day  care,  good  schools,  univer- 
sal health  care,  and  other  critical  social  and 
economic  programs. 

In  the  current  political  environment, 
it  is  difficult  to  imagine  that  calls  for 
justice  reinvestment  that  are  couched  in 
economistic  and  “nonpartisan”  language 
will  result  in  the  reallocation  of  the  tens  of 
billions  now  spent  annually  on  corrections 
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to  social  and  economic  programs  that  re- 
duce crime  and  improve  the  lives  of  people 
residing  in  high-crime  communities.  Thus, 
there  is  little  reason  to  believe  that  today’s 
budget-driven  reform  movement  will  do 
much  to  eliminate  the  sources  of  crime 
or  the  politics  that  have  encouraged  mass 
incarceration  and  the  aggressive  expansion 
of  the  carceral  state 

Rhetoric  and  Reality  in 
Criminal  Justice  Reform 

Calls  for  criminal  justice  reform  in 
the  United  States  have  intensified  over  the 
last  decade.  But  it  took  the  August  2014 
death  of  Michael  Brown,  an  unarmed 
eighteen-year-old  African  American  killed 
by  a police  officer  in  Ferguson,  Missouri,  to 
galvanize  public  attention  on  the  routine  in- 
justices of  the  carceral  state. These  injustices 
have  been  hiding  in  plain  sight  for  many 
years,  as  I chronicle  in  Caught. 

Since  Brown’s  death,  claims  have  es- 
calated that  the  United  States  has  finally 
entered  a new  era  of  being  smart  on  crime 
as  historic  adversaries  across  the  political 
spectmm  join  forces  to  engineer  a pullback 
in  the  wars  on  crime  and  drugs.  But  the  latest 
figures  on  trends  in  incarceration  and  correc- 
tions are  a painful  reminder  that  the  rhetoric 
of  reform  has  far  outpaced  the  reality  of  re- 
form.The  total  number  of  people  in  U.S.  jails 
and  prisons  has  largely  stabilized  since  the 
onset  of  the  Great  Recession,  but  no  major 
contraction  appears  in  sight.  States  project  a 
3 percent  increase  in  their  prison  populations 
by  2018,  according  to  a 2014  survey  by  the 
Pew  Foundation.  The  U.  S.  incarceration  rate 


is  still  the  highest  in  the  world  and  rivals 
the  estimated  rate  for  the  Soviet  Union  at 
the  height  of  the  gulags  in  the  1950s.  The 
Sentencing  Project  calculated  that  if  declines 
in  the  prison  population  continue  at  a rate 
of  about  1.8  percent  a year  - the  biggest 
year-to-year  drop  registered  since  the  boom 
began  - it  will  take  until  2101  - or  nearly 
nine  decades  - for  the  prison  population  to 
return  to  its  1980  level. 

Preliminary  data  suggest  that  the 
total  U.S.  jail  and  prison  population  for 
2014  was  just  a hair  below  the  2008  total, 
the  peak  year  in  the  decades-long  surge  in 
incarceration.1  California,  which  has  been 
under  enormous  political  and  legal  pressure 
to  reduce  its  prison  population  thanks  to  the 
Supreme  Court’s  2011  Brown  v.  Plata  deci- 
sion, accounts  for  much  of  the  slowdown 
in  the  country’s  incarcerated  population. 
Incarceration  rates  have  been  declining  or 
holding  steady  in  about  half  of  the  states 
and  increasing  in  the  rest. 

The  war  on  drugs  is  far  from  over. 
Some  states  and  counties  have  responded 
to  the  heroin  epidemic  by  declaring  a public 
health  emergency.  Others  have  doubled 
down  on  the  war  on  drugs,  increasing  penal- 
ties for  heroin-related  offenses  and  finding 
creative  ways  to  pursue  homicide  charges 
against  drug  dealers,  users  and  friends  who 
supplied  heroin  to  people  who  subsequently 
died  of  an  overdose. 

The  Non,  Non,  Nons 

The  plight  of  people  serving  long  and 
lifelong  sentences  for  violent  offenses  but 
who  no  longer  pose  major  threats  to  pub- 


lic safety  has  been  garnering  more  public 
attention  lately.  But  the  thrust  of  reform 
efforts  in  state  capitals  and  Washington, 
D.C.  remains  largely  unchanged.  Dozens 
of  states  have  enacted  legislation  to  lighten 
penalties  on  non-serious,  nonviolent,  non- 
sexual  offenders  - the  so-called  non,  non, 
nons  - while  pursuing  measures  to  expand 
the  use  of  life  sentences  and  other  harsh 
penalties.2 

This  prevalent  quid  pro  quo  helps  ex- 
plain the  ongoing  surge  in  people  serving 
life  sentences.  In  the  four  years  following 
the  Great  Recession,  the  number  of  people 
sentenced  to  life  in  prison  without  the  pos- 
sibility of  parole  (LWOP)  - dubbed  “the 
other  death  penalty”  - grew  by  9,000.  This 
increase  was  equivalent  to  almost  a tripling 
of  the  country’s  death  row  population. 

Police,  and  especially  prosecutors, 
appear  to  be  using  their  considerable  dis- 
cretion to  maintain  their  felony  caseloads 
in  the  face  of  falling  crime  rates  and  a lull 
in  the  war  on  drugs.  The  number  of  arrests 
for  serious  violent  and  property  crimes  fell 
between  2000  and  2012,  but  the  drop  was 
less  than  what  one  would  expect  given  the 
continued  steep  slide  in  crime  and  victim- 
ization rates,  according  to  new  research 
by  Katherine  Beckett  of  the  University  of 
Washington  at  Seattle  and  her  collabora- 
tors.3 Furthermore,  “prosecutors’  increased 
proclivity  to  file  felony  charges  appears  to 
have  further  offset  the  impact  of  falling 
crime  and  arrest  rates.”4 

Rising  prison  admissions  for  violent, 
property  and  public  order  offenses  have 
offset  drops  in  prison  admissions  for  drug 
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Are  We  There  Yet?  (cont.) 


crimes.5  For  all  the  talk  about  parole  re- 
form, huge  numbers  of  people  continue  to 
be  returned  to  prison  for  parole  violations. 
If  California  is  removed  from  the  analysis, 
the  rate  of  parole-related  prison  admissions 
actually  increased  by  more  than  a third 
between  2000  and  2012. 6 Sentence  lengths 
have  grown  for  all  major  ofFense  categories 
other  than  drug  possession.  As  for  actual 
time  served,  the  trend  is  toward  more,  not 
less,  time  served  for  most  offenses.7 

Obama  and  Criminal 
Justice  Reform 

The  size,  injustices  and  cruelties  of 
the  carceral  state  are  certainly  more  visible 
today  than  a year  ago.  President  Barack 
Obama’s  stirring  July  2014  speech  on 
criminal  justice  reform  to  the  NAACP  and 
his  visit  two  days  later  to  a federal  prison 
deserve  some  of  the  credit  for  this.  Obama 
highlighted  the  enormity  of  the  problem 
of  the  carceral  state  and  how  African 
Americans  disproportionately  shoulder  its 
burdens.  But  he  misleadingly  claimed  that 


most  of  the  growth  of  the  prison  system 
has  been  as  a result  of  the  war  on  drugs. 
This  allowed  him  to  affirm  a commitment 
to  reducing  the  penalties  for  the  non,  non, 
nons  while  implying  little  mercy  toward 
people  convicted  of  violent  offenses. 

Obama  shined  a harsh  spotlight  on 
abhorrent  penal  conditions  and  chided  the 
public’s  matter-of-fact  acceptance  of  prison 
rape  as  a rite  of  passage  for  people  who  serve 
time.  He  also  lamented  the  widespread  use 
of  solitary  confinement.  “Do  we  really  think 
it  makes  sense  to  lock  so  many  people  alone 
in  tiny  cells  for  23  hours  a day,  sometimes 
for  months  or  even  years  at  a time?  That 
is  not  going  to  make  us  safer,”  he  declared. 

Concerns  about  solitary  confinement 
have  escalated  in  some  other  important 
quarters  over  the  last  year.  Justices  Anthony 
M.  Kennedy  and  Stephen  G.  Breyer  recently 
hinted  that  the  U.S.  Supreme  Court  might 
soon  take  up  the  question  of  the  constitu- 
tionality of  prolonged  solitary  confinement. 
In  September  2015,  the  Association  of 
State  Correctional  Administrators,  the 
leading  organization  for  top  prison  and  jail 
administrators,  conceded  that  prolonged 
solitary  confinement  is  a “grave  problem.” 
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That  same  month,  the  California  Depart- 
ment of  Corrections  and  Rehabilitation 
agreed  to  a lawsuit  settlement  that  has  the 
potential  to  overhaul  this  common  practice 
in  California  prisons. 

But  with  Obama’s  blessing,  the  federal 
Bureau  of  Prisons  has  continued  to  push 
forward  with  plans  to  transform  a state 
prison  in  Illinois  into  the  country’s  second 
federal  supermax  prison.  At  the  rehabbed 
facility,  people  will  likely  serve  years,  if  not 
lifetimes,  in  extreme  isolation,  a practice 
that  flies  in  the  face  of  the  U.N.  rapporteur’s 
declaration  that  anything  beyond  15  days 
in  solitary  constitutes  torture.  A recently- 
released  audit  of  the  use  of  prolonged 
isolation  in  the  federal  prison  system  ended 
up  being  an  inside  job  that  reached  foregone 
conclusions.  An  agency  of  the  Bureau  of 
Prisons  commissioned  the  audit,  and  a de- 
fense contractor  with  economic  interests  in 
the  corrections  industry  conducted  it.  The 
final  report  recommended  only  minimal 
reforms  while  affirming  the  legitimacy  and 
utility  of  prolonged  isolation. 

Sentencing  Reform  in  Congress 

With  much  bipartisan  fanfare  this 
fall,  legislators  from  the  U.S.  Senate  and 
House  unveiled  their  long-awaited  criminal 
justice  reform  bills  for  the  federal  sentenc- 
ing system.  Their  proposals  turned  out  to 
be  a slight  correction,  not  the  promised 
overhaul.  The  Senate’s  proposed  Sentenc- 
ing Reform  and  Corrections  Act  is  even 
less  ambitious  than  the  modest  Smarter 
Sentencing  Act,  which  was  introduced  in 
2013.  It  does  not  eliminate  any  mandatory 
minimums.  It  trims  some  mandatory  mini- 
mums  for  a narrow  range  of  drug-related 
offenses,  but  penalties  for  drug  crimes  re- 
main draconian.  The  measure  also  calls  for 
enhancing  the  penalties  for  certain  violent 
offenses  and  sex  crimes. 

An  estimated  6,500  people  currently 
incarcerated  in  federal  prisons  for  crack 
cocaine  offenses  (out  of  a total  federal 
prison  population  of  about  200,000  people 
today)  would  be  permitted  to  petition  for 
resentencing  should  the  Sentencing  Reform 
and  Corrections  Act  become  law.8  If  all  of 
them  were  successful  in  gaining  release  - a 
highly  unlikely  outcome  - the  federal  prison 
population  would  fall  by  about  3 percent, 
or  to  about  the  level  it  was  when  President 
Obama  took  office  in  2009.  Notably,  the 
Senate  bill  would  largely  abolish  prolonged 
solitary  confinement  for  juvenile  offenders 
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incarcerated  in  federal  prisons.  The  number 
of  individuals  who  would  be  affected  by  this 
change  would  be  tiny.  But  the  symbolic 
importance  of  the  federal  government  re- 
jecting prolonged  solitary  confinement  for 
juveniles  is  enormous. 

The  elite-level  reform  coalition  con- 
tinues to  have  severe  limits,  which  were 
on  display  at  the  March  2015  Bipartisan 
Summit  on  Criminal  Justice  Reform  in 
Washington,  D.C.  There  was  an  awkward 
moment  when  a journalist  suggested  paral- 
lels between  criminal  justice  reform  and  the 
failed  bipartisan  effort  for  comprehensive 
immigration  reform.  Republican  Newt 
Gingrich,  former  speaker  of  the  U.  S.  House 
and  a leader  in  the  Right  on  Crime  group, 
fired  back:  “This  is  fundamentally  different 
than  immigration  reform.  There’s  a much, 
much  bigger  consensus  - more  like  wel- 
fare reform.”  His  remarks  were  a “bracing 
reminder  that  cooperation  across  the  aisle 
is  only  as  good  as  the  policies  it  produces.”9 

The  limits  of  the  elite  bipartisan  push 
for  criminal  justice  reform  were  on  display 
again  in  late  fall.  The  catalyst  was  a measure 
inserted  into  the  reform  package  mov- 
ing through  Congress  that  would  make 


it  much  harder  to  successfully  prosecute 
corporate  polluters,  producers  of  dangerous 
products  and  other  white-collar  offenders. 
The  conservative  Koch  brothers,  owners  of 
the  conglomerate  Koch  Industries  and  key 
supporters  of  Right  on  Crime,  strongly 
backed  the  provision,  over  the  fierce  objec- 
tions of  the  Justice  Department  and  some 
environmental  and  other  public-interest 
groups.  The  measure  drove  a wedge  between 
liberal  interest  groups  as  some  sided  with 
the  Koch  brothers  and  distanced  themselves 
from  traditional  allies. 

Law-and-Order  Politics 

The  current  presidential  campaign 
is  another  reminder  of  the  limits  of  any 
reform  project  that  does  not  confront  the 
pernicious  rhetoric  that  has  been  a central 
pillar  of  the  carceral  state.  Donald  Trump 
and  many  of  the  other  Republican  aspirants 
for  the  White  House  do  not  appear  to  have 
received  the  memo  that  the  time  has  come 
to  reverse  the  country’s  prison  boom.  On 
the  campaign  trail,  it’s  been  back  to  the  law- 
and-order  1960s  and  1970s.  While  Trump 
has  been  making  Nixonian  appeals  to  the 
“silent  majority,”  Senator  Ted  Cruz  (R-TX) 


has  been  claiming  that  most  violent  offend- 
ers are  Democrats.  New  Jersey  Governor 
Chris  Christie,  FBI  Director  James  Comey 
and  others  have  insinuated  that  Black  Lives 
Matter  and  other  groups  protesting  abusive 
law  enforcement  practices  are  responsible 
for  a reputed  rise  in  violent  crime  and  at- 
tacks on  the  police. 

Trump’s  exhortations  for  Mexico  to 
stop  exporting  its  drug  dealers  and  rapists 
to  the  United  States  have  provided  new 
fuel  to  propel  the  country’s  “crimmigration” 
policies.  Trump  has  been  the  loudest  voice 
but  certainly  not  a singular  voice  in  equating 
more  immigrants  with  more  crime.  Leading 
politicians  have  sought  to  transform  a dis- 
turbed undocumented  immigrant  accused  of 
the  July  shooting  death  of  a young  woman  on 
a San  Francisco  pier  into  the  Willie  Horton 
of  the  2016  campaign.  Senator  Rand  Paul 
(R-KY),  who  once  embraced  the  language 
of  the  new  Jim  Crow  to  excoriate  the  war  on 
drugs, has  emerged  as  an  enthusiastic  general 
in  this  new  war  on  immigrants.10 

Just  as  Congress  was  seriously  con- 
sidering bills  this  fall  to  reduce  mandatory 
minimums  for  some  drug  offenses,  a bill 
targeting  so-called  sanctuary  cities  for 
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immigrants  was  making  its  way  through 
the  legislative  process.  The  measure  in- 
cluded draconian  enhancements  of  the 
mandatory  minimums  and  other  penalties 
for  immigration  ofFenses.  The  xenophobic 
fear-mongering  of  many  Republican  candi- 
dates has  lowered  the  bar  for  what  counts  as 
reasonable  in  the  debate  over  immigration 
reform.  It  has  deflected  attention  from  how 
top  Democrats  continue  to  embrace  a highly 
punitive  path  to  comprehensive  immigration 
reform  based  on  “securing  the  border”  and 
vastly  expanding  the  carceral  state. 

A Comprehensive 
Penal  Reform  Agenda 

Persistently  missing  from  much  of 
the  current  debate  over  mass  incarceration 
and  penal  reform  is  an  inspiring,  long-term 
vision  against  which  the  necessary  short- 
term goals  and  strategic  compromises  can 
be  measured.  For  those  seeking  to  dismantle 
the  carceral  state,  the  key  challenge  is  not 
figuring  out  which  specific  sentencing  and 
other  reforms  are  necessary  to  slash  the 
number  of  people  in  jail  and  prison.  The 
real  task  is  to  create  a political  environment 
that  is  more  receptive  to  such  reforms  and 
to  make  the  far-reaching  consequences  of 
the  carceral  state  into  a leading  political  and 
public  policy  issue. 

The  political  logjam  in  Washington 
and  many  state  capitals  is  a convenient  foil 
to  excuse  why  so  little  progress  has  been 
made  in  slashing  the  country’s  incarceration 


rate  and  ameliorating  the  collateral  conse- 
quences of  the  carceral  state.  It  justifies  the 
pursuit  of  small-bore  solutions  such  as  the 
3 R’s,  which  are  premised  on  splitting  the 
difference  without  making  any  major  differ- 
ence in  addressing  the  country’s  enormous 
and  growing  political,  social  and  economic 
inequalities,  of  which  the  carceral  state  is 
the  starkest  example. 

The  specific  changes  needed  in  penal 
policy  to  slash  the  country’s  incarceration 
rate  and  raze  the  carceral  state  are  no  mys- 
tery. While  reentry  is  important,  we  cannot 
focus  only  on  those  who  are  being  released. 
We  need  to  radically  reduce  the  number  of 
people  who  are  sent  to  jail  or  prison  in  the 
first  place,  and  decrease  sentence  lengths 
and  time  served.  We  need  comprehensive 
sentencing  and  other  penal  reforms  guided 
by  two  main  principles.  First,  prison  should 
be  reserved  primarily  for  people  who  con- 
tinue to  pose  grave  threats  to  public  safety. 
Second,  people  caught  up  in  the  justice 
system  should  not  be  treated  as  second-class 
citizens.  Their  human  dignity  should  not 
be  trampled  on  - not  during  apprehension, 
processing,  punishment  or  after  they  have 
served  their  sentences. 

We  need  to  repeal  mandatory  mini- 
mums, truth-in-sentencing  and  habitual 
offender  laws,  including  three-strikes  stat- 
utes, and  to  rein  in  sex  offender  registration, 
notification  and  civil  commitment  laws.  We 
also  need  to  reinvigorate  the  parole  process 
and  insulate  it  from  politics  to  ensure  that 
every  incarcerated  person  receives  a mean- 
ingful parole  review,  including  everyone 
serving  a life  sentence. 


Successful  decarceration  would  entail 
much  more  than  just  reducing  the  number 
of  people  in  jail  and  prison.  Those  reenter- 
ing society  after  prison  need  significant 
educational,  vocational,  housing,  medical 
and  economic  support  to  ensure  that  the 
communities  they  are  returning  to  are  not 
further  destabilized  by  waves  of  formerly 
incarcerated  people.  If  we  were  serious 
about  alternatives  to  incarceration,  then 
community-based  mental  health  and 
substance  abuse  programs  would  require 
major  infusions  of  cash  so  that  the  penal 
system  is  no  longer  the  primary  line  of 
defense  to  address  these  major  public 
health  problems. 

The  most  important  first  step  toward 
that  goal  is  for  governors  and  legislators  to 
support  state  expansion  of  Medicaid  under 
the  provisions  of  the  Affordable  Care  Act. 
States  with  some  of  the  highest  incarcera- 
tion rates  in  the  country  and  that  have  been 
at  the  epicenter  of  the  Right  on  Crime 
movement  have  been  some  of  the  most 
vociferous  opponents  of  Medicaid  expan- 
sion. As  of  early  December  2015, 30  states 
and  the  District  of  Columbia  had  adopted 
the  Medicaid  expansion.  Twenty  had  not, 
including  eight  of  the  ten  states  with  the 
nation’s  highest  incarceration  rates.  Texas, 
which  sits  at  the  epicenter  of  the  Right  on 
Crime  coalition  and  has  been  undeservedly 
hailed  as  a visionary  in  penal  reform,  has 
not  adopted  Medicaid  expansion.The  Lone 
Star  State  has  the  fifth  highest  incarceration 
rate  in  the  country. 

The  country’s  high  incarceration  rate  is 
just  one  facet  of  the  problem  of  the  carceral 
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state.  Another  is  that  too  many  people  are 
serving  time  in  U.S.  jails,  prisons  and  deten- 
tion centers  that  are  abusive  and  degrading. 
According  to  Craig  Haney,  a leading 
expert  on  penal  conditions,  the  massive 
increase  in  the  number  of  prisoners  since 
the  1970s  has  overwhelmed  the  capacity 
of  many  correctional  authorities  “to  safely 
and  humanely  house  and  administer  them.” 
U.S.  penal  facilities  need  to  be  opened  up 
to  independent  oversight  to  ensure  that  all 
prisoners  and  detainees  are  housed  in  safe, 
healthy  environments  that  are  respectful  of 
human  dignity. 

And  the  widespread  practice  of  con- 
demning people  with  criminal  records  to 
civil  death  would  have  to  cease,  so  that  reen- 
try is  truly  possible.  People  returning  from 
prison  should  be  permitted  to  vote,  to  serve 
on  juries  and  to  access  public  benefits,  such 
as  student  loans,  food  stamps  and  public 
housing.  Employment  and  licensing  restric- 
tions levied  on  people  with  criminal  records 
should  be  narrowly  tailored  and  reserved  for 
very  specific  instances  of  compelling  public 
safety  concerns. 

Yes  You  Can 

Some  of  these  reforms  would  require 
new  legislation.  But  punitive  laws  alone  did 
not  build  the  carceral  state.  The  carceral 
state  was  born  when  police  officers,  parole 
and  probation  agents,  judges,  corrections 
officials,  attorneys  general,  local  district 
attorneys  and  federal  prosecutors  began  to 
exercise  their  discretion  in  a more  punitive 
direction  as  they  read  the  new  cues  com- 
ing from  law-and-order  politicians.  That 


discretion  could  now  be  redirected  toward 
more  constructive,  less  punitive  policies 
and  practices. 

President  Obama  and  state  governors 
have  enormous,  largely  unexercised,  freedom 
to  grant  executive  clemency.  Federal  judges 
have  considerable  leeway  to  depart  from 
the  federal  sentencing  guidelines,  as  the 
Supreme  Court  confirmed  in  United  States 
v.  Booker  (2005)  and  reconfirmed  in  Gall 
v.  Uiiited States  (2007). The  Department  of 
Justice  could  put  an  end  to  overcrowding  in 
federal  penitentiaries  by  calling  a halt  to  the 
federal  war  on  drugs.  The  federal  Bureau 
of  Prisons  could  “eliminate  thousands  of 
years  of  unnecessary  incarceration  through 
full  implementation  of  existing  ameliora- 
tive statutes,”  according  to  a report  by  the 
American  Bar  Association.  For  example, 
the  BOP  and  state  departments  of  correc- 
tions could  release  more  infirm  and  elderly 
prisoners  early  through  a process  known  as 
compassionate  release. 

Asked  to  do  more  to  rein  in  the  carceral 
state,  many  policy-makers,  legislators  and 
government  officials  throw  up  their  hands 
and  point  to  the  dysfunctional  and  highly 
polarized  politics  that  grip  Washington  and 
many  state  capitals. They  continue  to  ignore 
the  enormous  discretion  at  their  disposal 
to  rein  in  the  carceral  state  through  non- 
legislative means. 

There  are  some  notable  exceptions.  In 
July  2015,  Farry  Hogan,  the  Republican 
governor  of  Maryland,  announced  the 
immediate  shutdown  of  the  notorious 
Baltimore  City  Jail,  condemning  it  as  the 
worst  prison  in  America.  In  2014,  the 


U.S.  Sentencing  Commission  decided  to 
reduce  the  penalties  for  certain  nonviolent 
crimes  and  make  them  retroactive.  This 
move  brought  about  the  early  release  of 
some  6,000  people  from  federal  prisons  in 
late  2015.  Tens  of  thousands  of  additional 
federal  prisoners  are  expected  to  be  released 
early  in  coming  years  thanks  to  this  decision 
by  the  Sentencing  Commission. 

Prosecutors,  the  Real  Lawmakers 

Prosecutors  are  perhaps  the  most 
important  linchpins  in  penal  reform.  The 
late  William  Stuntz  of  Harvard  Faw  School 
described  them  as  the  “real  lawmakers”  of 
the  criminal  justice  system  because  of  their 
vast  leeway  in  charging  and  sentencing 
decisions.  Attorneys  general  and  district 
attorneys  also  set  the  tone  and  culture  of 
their  offices  and  determine  how  prosecutors 
working  under  them  exercise  their  discre- 
tion. 

To  slash  the  incarceration  rate,  pros- 
ecutors will  have  to  be  cajoled  or  pressured 
into  locking  up  fewer  people  and  reducing 
sentence  lengths.  In  some  cases,  binding 
legislation  may  be  necessary  to  force  them 
to  relinquish  some  of  their  discretionary 
powers  and  to  make  their  activities  and 
decisions  more  accountable  and  transpar- 
ent to  the  public.  But  all  paths  to  real  penal 
reform  do  not  have  to  run  through  the  U.S. 
Congress  and  state  legislatures.  Maverick 
district  attorneys  can  engineer  broader 
shifts  in  penal  policy.  For  example,  the 
upset  victory  of  David  Soales  in  Albany’s 
2004  race  for  district  attorney  provided  vital 
momentum  to  the  decade-old  “Drop  the 
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Rock”  campaign  to  repeal  New  York  State’s 
draconian  Rockefeller  drug  laws.  Expecta- 
tions are  high  that  James  A.  Stewart,  who 
was  elected  the  first  African  American  dis- 
trict attorney  of  Caddo  Parish,  Louisiana  in 
November  2015,  thanks  to  unprecedented 
financial  support  from  financier  George 
Soros,  will  set  a new  course  in  one  of  the 
most  punitive  jurisdictions  in  the  country’s 
most  punitive  state. 

U.S.  prosecutors  are  arguably  the  most 
powerful  officials  in  the  U.S.  criminal  jus- 
tice system  and  the  least  understood  and 
least  transparent.  Most  of  their  decisions 
are  completely  discretionary  and  largely 
unreviewable.  As  states  and  the  federal 
government  revamped  their  sentencing 
structures  in  the  1980s  and  1990s  to  curtail 
judicial  discretion,  even  more  discretionary 
and  other  powers  flowed  to  prosecutors. 
With  the  proliferation  of  mandatory 
minimum  sentences  and  other  get-tough 
policies,  and  the  contraction  of  legal 
resources  for  public  defenders,  the  already- 
enormous  charging  and  plea-bargaining 
powers  of  U.S.  prosecutors  expanded  even 
further.  Several  landmark  court  cases  fur- 
ther enhanced  their  powers. 

Prosecutors  not  only  got  tougher  but 
also  created  powerful  organizations  to  rep- 
resent their  interests  and  coordinate  their 
political  activities.  They  also  forged  close 
alliances  with  other  law  enforcement  groups 
and  helped  create  a conservative  victims’ 
rights  movement  premised  on  a zero-sum 
vision  of  justice  that  pitted  victims  against 
offenders.  Recently,  prosecutors  have  been 
some  of  the  fiercest  opponents  of  sentenc- 
ing and  other  penal  reforms. 
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By  changing  their  behavior,  prosecutors 
could  have  a profound  impact  on  lowering 
incarceration  rates  and  reducing  racial  dis- 
parities in  sentencing  without  any  statutory 
changes.  For  example,  district  attorneys 
could  end  the  widespread  practice  of  over- 
charging. They  could  shift  the  standard  for 
charging  from  probable  cause  to  likelihood 
of  conviction,  which  would  result  in  fewer 
prosecutions.  They  could  decide  that  their 
offices  will  no  longer  prosecute  certain 
low-level  offenders,  as  Brooklyn  District 
Attorney  Kenneth  P.  Thompson  did  with 
petty  marijuana  possession  cases  and  Mil- 
waukee District  Attorney  John  Chisholm 
did  with  first-time  offenders  caught  with 
drug  paraphernalia. 

Chisholm  is  one  of  a handful  of 
prosecutors  who  have  become  ardent  and 
outspoken  critics  - or  at  least  skeptics  - of 
the  claim  that  mass  incarceration  enhances 
public  safety.  At  a September  2015  confer- 
ence on  decarceration,  he  implored,  “We 
have  to  get  away  from  the  concept  that  all 
the  problems  that  exist  in  the  community 
can  somehow  be  funneled  into  the  criminal 
justice  system  and  that  system  will  solve  all 
the  problems.”  He  went  on  to  say,  “We’re 
not  going  to  solve  the  problems  by  sending 
more  cops  and  charging  more  cases.” 

What  incentives  do  prosecutors  have 
to  behave  less  punitively  now?  As  prisons 
and  jails  eat  up  a larger  slice  of  government 
budgets,  prosecutors  face  the  prospect  of 
shrinking  revenues  to  run  their  offices.  But, 
more  importantly,  politics  is  all  about  forc- 
ing incentives  to  change.  So  far  prosecutors 
have  faced  little  political  pressure  to  change. 
District  attorneys  and  their  professional 
associations  remain  some  of  the  fiercest 
foes  of  even  modest  measures  to  trim  the 
carceral  state. Their  law-and-order  intransi- 
gence is  spurring  pockets  of  local  resistance, 
transforming  some  recent  district  attorney 
elections  into  hot  political  races. 

Getting  deeply  involved  in  electoral 


contests  for  local  district  attorneys  and 
otherwise  putting  political  pressure  on 
them  should  be  a top  priority  of  penal 
reformers  committed  to  dismantling  the 
carceral  state.  These  local  electoral  con- 
tests are  arguably  as  important  - or  even 
more  important  - than  mobilizing  for  the 
presidential  elections. 

But  the  focus  cannot  be  solely  on  elec- 
toral politics.  Reform  groups  need  to  exert 
ongoing  pressure  on  district  attorneys  to 
make  their  actions  more  transparent  and 
publicly  accountable.  A reform  coalition 
launched  Seth  Williams,  Philadelphia’s 
first  African  American  district  attorney, 
into  office  to  succeed  longtime  district  at- 
torney Lynne  Abraham,  a self-proclaimed 
“tough  cookie.”  But  since  taking  office  in 
2010,  Williams  has  faced  remarkably  little 
political  pushback  as  he  has  tacked  in  a 
law-and-order  direction. 

In  short,  comprehensive  sentencing 
reform  will  not  be  enough  on  its  own 
to  reverse  the  prison  boom  and  raze  the 
carceral  state.  Major  reductions  in  the 
incarceration  rate  will  not  occur  unless  law 
enforcement  officials  buy  in  and  coordinate 
their  behavior  to  achieve  that  end.  Without 
their  support  and  coordination,  attempts  to 
reduce  the  prisoner  population  will  remain 
a complex  and  often  futile  game  of  whack- 
a-mole.  Single-minded  attention  on  fixing 
one  piece  of  the  criminal  justice  apparatus 
leaves  the  highly  adaptive  carceral  state 
otherwise  intact. 

Penal  Reform  and  the 
Root  Causes  of  Crime 

The  carceral  state  is  an  abomination 
that  has  disproportionately  harmed  African 
Americans  but  has  also  harmed  many  other 
disadvantaged  groups  in  the  United  States. 
The  immediate  goal  must  be  to  abolish  it. 
That  means,  among  other  things,  reducing 
the  U.S.  incarceration  rate  to  levels  compa- 
rable to  those  of  other  Western  countries 
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and  to  the  U.S.  rate  before  the  great  confine-  The  emphasis  on  structural  problems  Reagan,  were  the  result  of  comprehensive 

ment  took  ofF  in  the  1970s.  overshadows  the  fact  that  numerous  people  changes  in  penal  policy  rather  than  sus- 

With  comprehensive  changes  in  penal  are  serving  time  today  for  nonviolent  tained  attacks  on  structural  problems  and 
policy  and  the  culture  of  law  enforcement,  ofFenses,  such  as  property  or  petty  drug  of-  the  root  causes  of  crime, 
dramatic  cuts  in  the  incarceration  rate  fenses,  that  would  not  warrant  a sentence  While  the  record  drop  in  crime  rates 

and  the  carceral  state  are  possible  over  the  in  many  countries.  Many  others  are  serving  since  the  1990s  is  a major  achievement, 
next  few  years.  But  high  levels  of  violent  savagely  long  sentences  for  violent  ofFenses  crime  is  increasingly  distributed  in  unequal 
and  serious  crime  in  poor  communities  even  though  they  no  longer  pose  serious  ways,  and  unacceptably  high  rates  of  violent 
- especially  those  that  are  predominantly  threats  to  public  safety.  crime  persist  in  certain  urban  neighbor- 

African  American  - will  continue  to  be  a If  we  designate  structural  problems  hoods.  Ignoring  these  disquieting  facts  is 

major  social  problem.  In  plotting  an  escape  the  centerpiece  of  any  plan  to  dismantle  like  heralding  the  record  highs  of  the  U.S. 
from  the  carceral  state,  we  need  to  resist  the  carceral  state,  we  are  essentially  ac-  stock  market  or  gains  in  U.S.  per  capita  in- 
the  belief  that  the  only  real  option  is  to  cepting  that  the  carceral  state  is  here  to  come  without  considering  trends  in  income 
tackle  the  “root  causes”  of  these  high  levels  stay  for  a very  long  time  to  come.  After  all,  distribution  or  poverty  rates, 
of  crime  - massive  unemployment  and  structural  problems  call  for  comprehen-  Since  the  early  1990s,  the  homicide 

underemployment,  massive  poverty,  and  sive,  often  expensive,  long-term  solutions  victimization  rate  for  African  Americans 
unconscionable  levels  of  social,  political  and  and  commitments.  Long-term  fixes  take  has  fallen  by  more  than  half,  but  it  remains 
economic  inequality.  a long  time  to  implement  and  are  dif-  extraordinarily  high.  The  homicide  rate 

The  carceral  state  is  a product  of  poli-  ficult  to  sustain  when  the  White  House,  in  Chicago’s  affluent  Hyde  Park,  home  to 
cies  that  can  be  undone  in  several  years  even  the  governor’s  mansion  or  the  legislature  President  Obama,  is  3 per  100,000.  But 
if  the  structural  determinants  of  crime  changes  hands.  the  rate  in  neighboring  Washington  Park, 

remain. To  grasp  this,  one  need  only  appre-  Furthermore,  focusing  on  structural  which  is  overwhelmingly  poor  and  98  per- 

ciate,  as  experts  on  crime  and  punishment  problems  conflates  two  problems  that  are  cent  African  American,  is  78  per  100,000. 
generally  do,  that  changes  in  public  poli-  actually  quite  distinct:  the  carceral  state  and  The  homicide  victimization  rate  for  blacks 
cies,  not  criminal  behavior,  propelled  the  crime.  Major  decarcerations  in  other  places  is  about  six  times  the  rate  for  whites.  And 
decades-long  prison  boom  in  the  United  and  at  other  times,  including  Finland  in  the  despite  the  crime  drop,  over  78,000  black 
States.  In  short,  it  was  about  the  time,  not  1960s  and ‘70s,  West  Germany  in  the  1980s  males  were  homicide  victims  between  2000 
the  crime.  and  California  under  Governor  Ronald  and  2010,  exceeding  the  total  number  of 
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Are  We  There  Yet?  (cont.) 


U.S.  military  casualties  during  the  Vietnam 
War  by  about  25  percent.  Violent  crime  is 
highly  stratified  by  race  and  class.  But  it  is 
extremely  hard  - perhaps  impossible  - to 
disentangle  the  race  effects  from  the  class 
effects  in  violence  because  there  are  virtu- 
ally no  white  neighborhoods  as  poor  as  the 
poorest  black  neighborhoods. 

The  findings  of  decades  of  research  on 
what  explains  variations  in  violent  crime, 
especially  homicide  rates,  are  remarkably 
robust.  Certain  structural  factors  consis- 
tently predict  higher  rates  of  homicide: 
larger  and  denser  populations,  geographic 
location  in  the  South,  a higher  proportion 
of  divorced  males,  and  higher  rates  of  pov- 
erty and  income  inequality.  Two  other  key 
structural  factors  that  are  related  to  income 
inequality  - residential  segregation  and 
pervasive  economic  discrimination  against 
certain  groups  - are  likely  consequential 
as  well.  Over  time,  the  relative  weight  of 
these  factors  has  shifted,  with  structural 
economic  factors  related  to  poverty  and 
income  inequality  now  accounting  for  a 


greater  proportion  of  the  variance.  Differ- 
ences in  policing  resources  and  policing 
strategies  also  likely  explain  variations  in 
rates  of  violent  crime,  though  experts  do  not 
agree  on  just  how  much  to  credit  the  police 
for  sustained  drops  in  rates  of  homicide  and 
violent  crime. 

The  Third  Reconstruction 

If  the  United  States  is  serious  about 
engineering  deep  and  sustained  reduc- 
tions in  urban  violence,  then  addressing 
the  country’s  high  levels  of  inequality  and 
concentrated  poverty  must  become  a top 
priority,  not  a public  policy  afterthought. 
In  inflation-adjusted  dollars,  the  United 
States  has  spent  about  the  equivalent 
of  the  Marshall  Plan  (the  program  that 
helped  rebuild  Western  Europe  after 
World  War  II)  on  the  failed  project  to 
transform  Afghanistan  after  9/11.  The 
time  is  long  overdue  to  launch  a Marshall 
Plan  for  the  poorest  communities  in  the 
United  States. 

Penal  and  social  policies  have  long  been 
two  sides  of  the  same  coin  in  governing  social 
marginality.  But  the  former  has  become  the 
policy  of  first  resort  to  address  the  massive 


economic  and  social  dislocations  of  the  last 
half-century  and  the  related  crime  problem. 
Policing  enthusiasts  contend  that  policing 
strategies  based  on  the  proven  deterrent 
effects  of  swift  and  certain  apprehension 
and  punishment  are  key  to  lowering  crime 
rates.  They  have  a point.  Preventing  crime 
through  a visible  police  presence  is  preferable 
to  waiting  for  someone  to  break  the  law  and 
then  carting  him  or  her  ofF  to  prison.  But 
wouldn’t  it  be  better  to  prevent  crime  by 
“improving  social  conditions  or  by  making 
people  more  capable  and  productive”  rather 
than  by  “frightening  unproductive,  desper- 
ate, and  alienated  people  with  the  threat  of 
arrest  and  incarceration  if  they  break  the 
law,”  according  to  Elliott  Currie,  a leading 
criminologist. 

The  crime  crisis  is  directly  related  to 
deeper  structural  problems  in  ways  that 
the  crisis  of  the  carceral  state  is  not.  The 
short-term  fix  for  the  urban  crime  crisis 
must  include  fully  funding  innovative  and 
promising  policing-social  welfare  strategies 
like  the  Ceasefire  program  for  all  commu- 
nities vexed  with  high  levels  of  violence.11 
The  only  legitimate  long-term  solution 
to  the  crime  crisis  is  to  alleviate  the  root 
causes  of  vast  and  growing  inequalities  in 
the  United  States.  This  is  going  to  require 
a major  political  struggle. 

The  United  States  needs  a third  Re- 
construction - one  that  is  more  durable 
than  the  first  Reconstruction  after  the  Civil 
War  and  the  second  Reconstruction  dur- 
ing the  civil  rights  movement.  The  United 
States  will  finally  have  to  spend  what  it 
takes  politically,  financially  and  morally 
to  rectify  the  abhorrent  consequences  for 
African  Americans  of  centuries  of  cruel 
and  unequal  treatment  and  to  address  the 
unconscionable  levels  of  poverty,  hunger 
and  distress  in  wide  swaths  of  the  country 
today.  In  the  meantime,  there  is  no  compel- 
ling public  safety  justification  for  keeping  so 
many  people  from  poor  and  disadvantaged 
communities  locked  up  or  at  the  mercy  of 
the  prison  beyond  the  prison. 

Marie  Gottschalk,  a professor  of  political  science 
at  the  University  of  Pennsylvania , served  on 
the  National  Academy  of  Sciences  Committee 
on  the  Causes  and  Consequences  of  High  Rates 
of  bicarceration.  Her  latest  hook  is  Caught: 
The  Prison  State  and  the  Lockdown  of 
American  Politics.  Portions  of  this  article 
have  appeared  in  “Razing  the  Carceral  State,  ” 
Social  Justice,  December  2015;  “Restrict 
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Prosecutors,”  Vice.,  October  5,  2015;  “The 
Third  Reconstruction  and  the  Carceral  State,  ” 
The  Atlantic,  September  18,  2015;  and  “The 
Folly  of  Neoliberal  Reform,”  Boston  Review, 
June  8,  2015. 
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Much  has  been  made  about  the 
bipartisan  nature  of  contemporary 
efforts  to  end  mass  incarceration,  as  ev- 
eryone from  Newt  Gingrich  and  the  Koch 
Brothers  to  Van  Jones  and  the  American 
Civil  Liberties  Union,  and  now  even  Hill- 
ary Clinton,  says  that  the  United  States 
needs  to  reduce  the  number  of  people  it 
incarcerates  in  its  own  gulag  archipelago. 
If  all  these  people  agree,  the  conventional 
wisdom  goes,  surely  we  can  get  something 
done.  Are  prisons  the  only  thing  that  can 
end  Washington  gridlock? 

The  most  recent  entrance  in  this  debate 
came  from  the  MacArthur  Foundation, 
which  announced  on  May  26, 2015  that  it 
would  be  awarding  grants  of  1150,000  each 
to  20  municipalities  around  the  country  to 
develop  plans  “that  will  lead  to  fairer,  more 
effective  local  justice  systems. ’’These  grants 
are  part  of  a $75  million  initiative  that  the 
foundation  has  embarked  on  to  reduce  mass 
incarceration. 

The  MacArthur  plan  specifically  fo- 
cuses on  local  jails,  and  the  20  awardees 
account  for  11  percent  of  the  country’s 
jail  population.  The  attention  to  jails  is  ur- 
gently needed:  American  jails  largely  house 
people  too  poor  to  make  bail  for  minor 
offenses  such  as  traffic  violations  or  drug 
possession.  Jails  such  as  those  at  Rikers 
Island  and  Philadelphia  - two  of  the  ju- 
risdictions awarded  funds  - have  been  the 
subject  of  public  scrutiny  following  reports 
of  physical  and  sexual  abuse  of  prisoners. 
The  list  of  grantees  also  includes  Saint 
Louis  County,  Missouri  and  Charleston 
County,  South  Carolina,  two  areas  where 
police  have  killed  unarmed  black  men  in 
the  last  year. 

Part  of  the  foundation’s  Safety  and 
Justice  Challenge,  this  plan  is  certainly 
ambitious.  “At  the  end  of  the  day,  what 
we’re  talking  about  is  systemic  change,” 
MacArthur’s  president  Julia  Stasch  told  the 
Associated  Press.  To  achieve  such  change, 
the  foundation  has  “asked  the  selected  jail 
systems  to  work  with  experts,  judges,  pros- 
ecutors, court  administrators,  police  and 
corrections  officials.” 

And  therein  lies  the  problem.  Like  ef- 
forts by  other  philanthropic  organizations, 


Getting  the  Money 
Out  of  Prison  Reform 

by  Dan  Berger,  Truthout 

the  MacArthur  Foundation  has  made  jail 
reform  something  for  criminal  justice  pro- 
fessionals and  experts  to  solve.  However,  the 
people  who  maintain  the  current  system  are 
not  those  best  poised  to  fix  it.  You  don’t  pay 
a corporation  to  downsize  itself. 

What  makes  municipal  jails  - and 
the  judges,  prosecutors,  court  officials  and 
law  enforcement  agencies  who  filled  them 
- qualified  to  best  shrink  the  number  of 
people  being  jailed?  These  are,  after  all,  the 
very  people  who  have  designed  and  pursued 
the  failed  policies  we  are  now  hoping  to 
eradicate. 

Meanwhile,  the  voices  of  the  almost  12 
million  people  who  annually  pass  through 
one  (or  more)  of  the  nation’s  3,000  jails 
seem  absent  from  this  process.  So  too  are 
the  voices  of  their  loved  ones  and  most 
dedicated  advocates. 

Furthermore,  we  know  why  people 
go  to  jail,  and  it  has  little  to  do  with  the 
jail  itself.  Jails  do  not  decide  who  they 
incarcerate  or  why.  People  go  to  jail  be- 
cause they  are  poor  and  can’t  afford  bail,  or 
because  they  are  poor  and  suffering  from 
untreated  mental  illness,  or  because  they 
are  poor  and  self-medicating,  or  because 
they  are  poor  and  behave  in  a way  police 
deem  inappropriate.  In  fact,  police  power 
is  a core  issue  here.  The  police  killings  of 
black  women,  men  and  children  that  have 
gotten  such  attention  in  recent  months 
are  bolstered  by  the  everyday  violence  that 
sees  Black,  Latino  and  Indigenous  people 
pass  in  and  out  of  American  jails  at  such 
disparate  rates. 

There  is  much  to  reform  about  how 
jails  run,  but  if  we  want  to  reduce  the 
number  of  people  inside  of  them,  we 
need  to  begin  by  reducing  the  scope  of 
police  power  and  increasing  the  scale  of 
social  welfare  and  health-care  protections. 
MacArthur  money,  like  that  of  the  Koch 
brothers  and  others,  might  be  better  spent 
on  supporting  universal  health  care,  public 
housing,  full  employment  and  other  provi- 
sions known  to  preserve  genuine  safety.  As 
Marie  Gottschalk  notes  in  her  excellent 
new  book  Caught:  The  Prison  State  ajid  the 
Lockdown  of  Americaji  Politics , “prison  re- 
form” is  a largely  symbolic  gesture  outside 


of  substantive  social  policy  to  ameliorate 
inequality. 

In  the  meantime,  abolishing  bail  and 
pretrial  detention  would  go  a long  way 
toward  reducing  the  number  of  people  in 
prison.  So  too  would  an  immediate  cessa- 
tion of  the  various  “quality  of  life”  policing 
practices  that  have  criminalized  poverty,  sex 
work,  drug  possession  and  mental  illness. 
Such  reforms,  backed  by  a more  significant 
realignment  of  funding  priorities,  are  the 
only  things  that  will  mark  steps  toward  a 
genuine,  lasting  decarceration. 

Mass  incarceration  is  a complicated 
system,  of  course,  and  it  will  take  many 
institutions  to  correct  more  than  four  de- 
cades of  failed  policies.  It  is  a significant 
development  to  have  a philanthropic  en- 
tity with  the  resources  and  prestige  of  the 
MacArthur  Foundation  wanting  to  help 
end  the  devastation  of  human  life  called 
the  American  prison  system.  However, 
how  much  can  philanthropy  accomplish? 
Money  can  be  a powerful  motivator,  at 
least  when  the  faucets  are  flowing.  But 
even  the  largesse  of  the  MacArthur 
Foundation  has  its  limits,  and  the  policies 
enacted  or  revised  now  may  be  with  us  for 
a long  time  to  come.  We  simply  cannot  af- 
ford to  leave  prison  reform  to  the  “experts” 
who  gave  us  mass  incarceration. 

Progressives  often  lament  the  need 
to  “get  money  out  of  politics.”  As  prison 
reform  makes  its  way  to  the  center  stage  of 
American  politics,  we  will  need  to  ensure 
that  the  social  change  agenda  is  not  de- 
termined by  financiers,  however  sincerely 
motivated  they  may  be.  Otherwise,  we  may 
find  ourselves  having  to  battle  prominent 
foundations  as  an  expression  of  the  larger 
prison  crisis  that  has  long  characterized 
the  United  States.  To  paraphrase  the  poet 
Gil  Scott-Heron,  “decarceration  will  not 
be  incentivized,”  decarceration  will  not 
be  incentivized,  decarceration  will  not  be 
incentivized.  Decarceration  will  not  be 
incentivized. 

This  article  was  originally  published  by 
Truthout  (www.truth-out.org)  on  May  28, 
2015.  Copyright,  Truthout.org.  Reprinted 
with  permission. 
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Get  a local  Number  & Save  up  to  85%  on  Prison  Calls  with  Sentel. 

Save  on  International  Calls  with  Sentel 

Sign  up  to  take  advantage  of  our  new  low  price  for  3 cents  anywhere  in  the  USA  and 
50  cents  for  each  additional  line  on  our  Per  minute  plan  while  it  last 
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Rollover  Minutes 
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For  Areas  not  Cited  Please  contact  us: 

For  MONTHLY  PACKAGES: 


USA  PLAN 

MEXICO  PLAN 
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COLOMBIA  PLAN 

Price:  $4.99 

Price:  $19.99 
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Price:  $29.99 
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WELCOME  TO  THE  FIRST  ISSUE  OF  PLN 
for  2016  as  we  enter  our  26th  year  of 
continuous  publishing.  This  month’s  cover 
story  about  the  rise  of  mass  incarceration  is 
something  of  a road  map  to  how  we  got  to 
where  we  are  now.  To  put  it  into  a broader 
context,  when  PLN  started  publishing  in 
1990  the  U.S.  had  1 million  prisoners  and 
it  had  taken  214  years  to  get  to  that  first 
million.  Then  it  took  around  ten  years,  to 
2000,  to  double  the  number  of  people  in 
prison  to  two  million. 

There  is  currently  some  talk  about 
reducing  the  American  prison  population, 
yet  no  one  is  really  talking  about  reducing 
it  as  fast  as  it  grew.  In  the  1990s  the  U.S. 
was  opening  a new  prison  every  two  weeks 
for  most  of  the  decade,  sometimes  more. 
This  played  out  at  PLN,  as  we  were  add- 
ing those  prisons  to  our  database  and  then 
changing  the  addresses  of  our  subscribers  as 
they  were  moved  into  those  new  facilities. 
For  all  the  talk  of  criminal  justice  reform, 
no  one  is  talking  about  closing  a prison 


NEW! 


The  Best  500  Non-Profit 
Organizations  for  Prisoners 
& Their  Families 

Only  $17.99 

Order  from  Prison  Legal  News 
PO  Box  1151 
Lake  Worth,  FL  33460 
561-360-2523 

Add  $6  shipping  for  all  book  orders  under  $50. 


From  the  Editor 


by  Paul  Wright 

every  two  weeks  for  the  better  part  of  a 
decade,  which  would  just  get  us  down  to 
1.5  million  prisoners  - or  where  we  were 
in  the  mid  1990s. 

Marie  Gottschalk  is  one  of  the  most 
incisive  criminal  justice  analysts  today,  and 
her  book  Caught:  The  Prison  State  and  the 
Lockdown  of  American  Politics , like  her  prior 
book,  The  Prison  and  the  Gallows , is  must 
reading  for  anyone  interested  in  understand- 
ing how  the  U.S.  came  to  lead  the  world  in 
mass  incarceration.  What  is  interesting  are 
the  people  who  object  to  referring  to  the  U.S. 
as  a police  state.  I think  the  first  proof  of  a 
police  state  is  the  number  of  prisoners  it  has 
both  in  constant  numbers  and  as  a percent- 
age of  its  population.  By  that  standard  the 
U.S.  not  only  leads  the  world  today  but  has 
eclipsed  both  Nazi  Germany  and  the  Soviet 
Union  at  the  height  of  communist  power  in 
the  1930s.  Not  only  do  the  police  kill  with 
impunity,  their  level  of  impunity  is  such  that 
they  don’t  even  need  to  conceal  their  crimes. 
Historically  most  regimes  have  at  least  tried 
to  shield  their  crimes  from  public  view. 

The  big  game  changer  in  public  at- 
titudes about  the  police  state  has  been 
the  rise  of  portable  digital  cameras,  video 
footage  and  social  media,  where  images 
can  be  publicly  disseminated  without  being 
shielded  by  the  corporate  media.  It  is  fair 
to  say  the  police  have  not  become  crueler 
or  more  brutal  in  the  past  30  years;  rather, 
the  means  of  documenting  their  abuse  has 
improved.  Of  course,  this  may  be  true  of 
brutality  committed  outside  of  prison  but 
for  the  brutality  within  prisons  and  jails 
it  remains  woefully  undocumented.  I was 
attending  a prison  conference  in  Virginia 
shortly  after  the  Abu  Ghraib  scandal  broke, 
and  one  of  the  speakers  was  a prison  warden 
from  New  York.  A member  of  the  audience 
asked  him  what  his  first  reaction  was  when 
he  saw  the  photos  of  tortured  Iraqi  prison- 
ers and  he  said,  “my  first  reaction  was  who 
allowed  the  guards  to  have  cameras  inside 
the  security  perimeter  of  the  prison.” 

PLN  is  interested  in  disseminating 
images  of  abuse  and  corruption  in  prisons 
and  jails.  Such  images,  including  video,  can 
be  emailed  to  content@prisonlegalnews. 
org,  and  we  will  post  them  on  our  website 
and  disseminate  to  wider  media  depending 
on  interest.  Prisons  and  jails  are  the  least 


transparent  of  all  American  institutions 
and  the  ones  in  most  need  of  understanding 
by  the  public  with  respect  to  what  is  being 
done  in  their  name  with  their  tax  dollars. 
Pictures  and  multimedia  can  be  viewed  on 
PLN’s  website  at  www.prisonlegalnews.org. 

We  recently  celebrated  our  25th  anniver- 
sary in  Seattle  on  November  9 and  in  New 
York  City  on  December  1.  John  Midgley 
was  the  master  of  ceremonies  for  the  Seattle 
event,  and  Meg  Fidler  MC’d  the  New  York 
event.  Former  CIA  officer  John  Kiriakou  was 
our  keynote  speaker  at  both  events. To  date, 
John  remains  one  of  the  few  people  to  go  to 
prison  for  the  CIA’s  torture  of  prisoners,  for 
confirming  to  the  media  that  the  CIA  was 
in  fact  torturing  prisoners  in  its  custody. 
He  was  prosecuted  under  the  Espionage 
Act  and  served  two  years  in  federal  prison. 
None  of  the  actual  torturers  - or  their  politi- 
cal masters  who  ordered  the  torture  - have 
been  prosecuted,  much  less  convicted.  I sent 
John  a subscription  to  PLN  shortly  after  his 
arrival  in  prison  and  he  began  writing  about 
his  own  prison  experiences  in  a blog  called 
Letters  from  Loretto.  (He  was  imprisoned 
at  the  federal  prison  in  Loretto,  Pennsylva- 
nia.) Two  years  in  the  BOP  convinced  John 
of  the  need  for  prison  and  criminal  justice 
reform.  Both  of  our  anniversary  events  were 
very  successful  with  50-60  attendees,  and  we 
are  very  grateful  for  our  event  sponsors  who 
made  it  possible. 

It  is  not  too  late  donate  to  our  annual 
fundraiser.  If  you  have  not  yet  made  a do- 
nation, please  do  so.  Every  little  bit  helps 
and  you  can  donate  by  mail,  online  or  by 
phone.  See  the  ad  in  this  issue  of  PLN  for 
more  details. 

As  we  enter  the  new  year  the  big  news 
is  we  are  publishing  two  brand  new  books, 
or  updated  versions  of  prior  PLN  Publish- 
ing titles.  One  is  the  Prison  Education  Guide 
by  Christopher  Zoukis,  a guidebook  on  how 
to  obtain  a distance  education  from  behind 
bars,  which  updates  the  Prisoners'  Guerrilla 
Handbook  on  Correspondence  Courses  hi  the 
U.S.  and  Canada  by  Jon  Marc  Taylor.  The 
second  edition  of  The  Habeas  Citebook,  by 
Brandon  Sample,  will  also  be  published.  We 
will  announce  their  availability  for  shipping 
as  soon  as  they  are  ready. 

Enjoy  this  issue  of  PLN,  and  please 
encourage  others  to  subscribe. 
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PLN  FUNDRAISER  2015 


Please  Support  Prison  Legal  News 
and  the 

Human  Rights  Defense  Center! 


HUMAN  RIGHTS 
DEFENSE  CENTER 


Dedicated  (o  Protecting  Human  Rights 


Prison  Legal  News,  a project  of  the  non-profit  Human  Rights  Defense  Center  (HRDC),  cannot  fund  its  operations 
through  subscriptions  and  book  sales  alone.  We  rely  on  donations  from  our  readers  and  supporters  - like  you! 

PLN  conducts  just  one  fundraiser  a year;  we  don’t  bombard  our  readers  with  donation  requests,  we  only  ask 
that  if  you  are  able  to  contribute  something  to  our  important  work,  please  do  so.  Every  dollar  counts  and 
is  greatly  appreciated  and  will  be  put  to  good  use.  No  donation  is  too  small,  even  books  of  stamps! 

Where  does  your  donation  go?  Here’s  some  of  what  we’ve  done  in  the  past  year: 

• HRDC,  a co-founder  and  leader  of  the  Campaign  for  Prison  Phone  Justice,  was  instrumental  in 
getting  the  FCC  to  reduce  the  cost  of  prison  phone  calls,  including  caps  on  interstate  rates  that  went 
into  effect  last  year.  In  October  2015,  the  FCC  announced  additional  prison  phone  reforms. 

• PLN  filed  censorship  lawsuits  against  GEO  Group  in  Indiana  and  jails  in  Macomb  County,  MI  and 
Bernalillo  County,  NM,  plus  a public  records  suit  against  the  Illinois  DOC.  We  won  censorship 
suits  against  jails  in  San  Diego,  CA  and  Virginia  Beach,  VA,  and  prevailed  in  public  records  cases 
against  ICE  and  the  Bureau  of  Prisons  (on  appeal  in  the  DC  Circuit).  We  also  helped  strike  down 
Pennsylvania’s  “silencing  law”  that  targeted  former  death  row  prisoner  Mumia  Abu-Jamal. 

• We  launched  two  new  campaigns:  1)  The  Stop  Prison  Profiteering  Project,  to  address  the  financial 
exploitation  of  prisoners  and  their  families  by  companies  that  provide  fee-based  prison  services, 
such  as  money  transfers  and  release  debit  cards;  and  2)  The  Prison  Ecology  Project,  to  ensure  that 
prisoners  and  the  communities  that  surround  prisons  do  not  suffer  environmental  harms. 

With  your  help  we  can  do  more!  Please  send  your  donation  to: 

Prison  Legal  News,  P.O.  Box  1151,  Lake  Worth,  FL  33460 

Or  call  PLN’s  office  at  561-360-2523  and  use  your  credit  card  to  donate. 

Or  visit  PLN’s  website  at  www.prisonlegalnews.org  and  click  on  the  “Donate”  link. 


PLN  Support  Gifts 

Gift  option  I 

As  a token  of  our  gratitude  (or  your  sup- 
port. we  are  prowling  the  PIN  card  when 
inakmg  a donation  of  150  The  card  is  hand 
embroidered  by  women 
prisoners  tn  Bohna  who 
ale  paid  a (air  wage  lor  the 
cards  to  help  support  then 
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Gift  option  2 

In  recognition  of  your  support,  we  are  pro- 
viding the  PIN  hemp  rote  hag  when  mak- 
ing a donation  of  at  least  175.  Handmade 
in  ifcrmont  usmg  hemp  fiber.  Carry  books 
and  grocer- 
ies stylishly 
and  help 
end  die  war 
on  drugs! 


Gift  option  3 


To  show  our  appreciation  far  your  support,  we  are  prewiring  the  foBcmfng  selection  of  books 
(or  you  to  choose  (rom  when  making  a donation  of  1100 
Donations  of  $100  or  more  can  choose  one  free  title.  Each 
$100  donation  entitles  you  to  another  free  title;  U„  donate 
$500  and  you  get  five  books!  $1,000  and  you  get  everything 
on  the  page!  Please  circle  the  hooks  you  want  and  send  the 
corresponding  donation  amount. 


Gift  option  4 

As  a thank  you  gift  for  your  support  we  ate  | 
tally  actioned  books  cm  mass  inprlsotwnem 
staled  by  editor  Paul  Wngbt!  (The  Cefaig 
of  Arnett u.  Prison  Nation  and  Piison  Piofi- 
teers)  plus  the  PLN  hemp  tote  bag  to  carry 
the  books  in  when  making  a donation  of  $250 
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California  Officials  Reverse  Position  after  Receiving 
Prison  Phone  Company  Contributions 


PRISONERS  AND  MEMBERS  OF  THEIR 
families  filed  a federal  class-action  law- 
suit in  November  2015  against  officials  in 
Orange  County  and  three  other  California 
counties,  for  charging  excessive  jail  phone 
rates.  According  to  the  complaint,  “Tens 
of  thousands  of  California  jail  inmates 
and  their  families,  most  of  whom  are  not 
convicted  but  facing  charges,  are  held  hos- 
tage to  grossly  unfair  and  excessive  phone 
charges,  forcing  them  to  pay  these  charges 
in  order  to  maintain  contact  with  their  loved 
ones  who  are  incarcerated.” 

Exorbitant  phone  rates  have  long  been 
targeted  by  prisoners’  rights  advocates  - 
such  as  Prison  Legal  News  and  its  parent 
organization,  the  Human  Rights  Defense 
Center  - and  after  years  of  intense  efforts, 
in  October  2015  the  Federal  Communica- 
tions Commission  (FCC)  issued  a ruling 
that  severely  limits  prison  and  jail  phone 
rates  nationwide.  [See:  PLN,  Dec.  2015, 
p.40].  One  of  the  many  complaints  made 
against  prison  phone  companies  is  their 
practice  of  paying  large  amounts  of  money 
to  government  agencies  and  officials,  in 
the  form  of  “commission”  kickbacks  and 
campaign  donations,  respectively. 

That  was  the  case  in  Orange  County, 
where  county  officials  received  contribu- 
tions from  the  telephone  provider  for  the 
county  jail,  Global  Tel*Link,  which  appear 
to  have  led  two  supervisors  to  end  their  op- 
position to  GTF’s  contract  with  the  county. 
County  supervisors  Shawn  Nelson  and 
Todd  Spitzer  both  changed  their  views  from 
vehement  opposition  to  GTF  to  support 
of  a six- month  contract  extension  with  the 
company  in  November  2014  after  receiving 
money  from  the  prison  phone  firm. 

In  June  2014,  Nelson  had  noted  the 
phone  rates  at  the  county  jail  were  “astro- 
nomical,’’while  Spitzer  stated,  “I  do  believe 
we  have  to  do  whatever  we  can  to  make 
sure  inmates  can  have  good  communica- 
tions with  their  family,  because  when  they 
re-enter  society,  those  relationships  are  what 
are  gonna  keep  them  from  coming  back.” 

Shortly  after  making  those  comments, 
both  supervisors  received  $1,900  contribu- 
tions from  GTF,  and  subsequently  voted  in 
favor  of  extending  the  company’s  contract. 


by  Derek  Gilna 

GTF  also  donated  $2,500  to  Spitzer’s  Cen- 
tral Committee  account  in  October  2014. 

Orange  County  receives  around  $4.3  mil- 
lion annually  from  its  share  of  phone  revenue 
generated  by  GTF,  in  the  form  of  kickbacks. 
According  to  a news  report,  most  of  those 
funds  were  used  for  staff  salaries  in  2014. 

A local  media  outlet  that  examined 
campaign  donations  found  Spitzer  and 
his  wife  used  $8,800  in  campaign  funds  to 
travel  to  Hawaii  in  2008,  and  spent  over 
$104,000  on  combined  travel,  groceries, 
restaurant  meals,  hotels  and  retail  purchases 
in  2014.  Unfortunately,  Spitzer  is  not  the 
only  government  official  in  the  country  who 
has  apparently  enriched  himself  as  a result 
of  campaign  donations,  including  from 


The  GEO  Group,  one  of  the  nation’s 
largest  for-profit  prison  companies, 
has  signed  contracts  with  Vermont  and 
Washington  State  to  house  prisoners  at  a 
GEO  prison  in  Michigan,  after  a review 
by  Michigan  officials  determined  it  would 
be  more  costly  for  GEO  to  run  the  facility 
than  to  house  prisoners  in  a facility  operated 
by  the  Michigan  Department  of  Correc- 
tions (MDOC).That  conclusion  prompted 
the  MDOC  to  shelve  a proposal  to  move 
prisoners  from  three  other  prisons  to  the 
GEO-owned  North  Fake  Correctional 
Facility  in  Baldwin. 

Michigan  lawmakers  cleared  the 
way  for  the  contracts  with  Vermont  and 
Washington  by  passing  legislation  to  allow 
maximum-security  prisoners  to  be  held 
at  the  1,740-bed  North  Fake  facility.  The 
GEO  Group  prison  served  as  the  Michigan 
Youth  Correctional  Facility  until  2005  and 
later  briefly  held  prisoners  from  California 
until  it  closed  in  2011. 

Vermont  signed  a two-year  contract 
with  GEO  in  May  2015  to  provide  “compre- 
hensive correctional  management  services,” 


companies  that  provide  correctional  services. 

The  new  FCC  regulations  limiting 
excessive  prison  and  jail  phone  rates  are 
expected  to  go  into  effect  in  early  2016, 
unless  companies  like  GTF  and  Securus 
challenge  them  through  litigation  and  a 
court  issues  a stay. 

PZJVwill  report  on  the  outcome  of  the 
class-action  lawsuit  challenging  high  jail 
phone  rates  in  Orange,  Eos  Angeles,  San 
Bernardino  and  Riverside  counties,  which 
remains  pending.  See:  Salazar  v.  County  of 
Los  AjigelesfJ.'S.D.C.  (C.D.  Cal.),  Case  No. 
2:15-cv-09003-MWF-JC. 

Sources:  www.ocregister.com,  www.voiceofoc. 
org 


including  offender  rehabilitation  programs. 
By  June  30,  2015,  the  North  Fake  facility 
held  280  Vermont  prisoners  who  previously 
had  been  incarcerated  at  the  Corrections 
Corporation  of  America  (CCA)-owned  Fee 
Adjustment  Center  in  Kentucky. 

“Everything  went  very  well,”  said  Mike 
Touchette,  Vermont’s  director  of  facility 
operations.  “We  encountered  no  problems 
with  the  population”  of  prisoners  who  were 
relocated,  he  added. 

Vermont  officials  said  the  contract 
with  GEO  Group  will  cost  the  state  $30.4 
million  annually,  a savings  of  about  $2,055 
per  prisoner  compared  to  housing  them  at 
the  CCA  facility  in  Kentucky. 

However,  when  Michigan  lawmakers 
considered  relocating  nearly  1,000  prisoners 
from  three  facilities  to  either  North  Fake 
or  a shuttered  state  prison  in  Standish,  a 
budget  review  determined  that  neither 
GEO’s  North  Fake  facility  nor  Manage- 
ment & Training  Corp.  (MTC),  which  bid 
to  operate  the  prison  in  Standish,  could 
provide  savings  to  taxpayers. 

“In  fact,  both  bids  cost  substantially 
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more  than  the  current  direct  costs  for 
MDOC  to  provide  the  services,”  state 
budget  office  spokesman  Kurt  Weiss  wrote 
in  an  email. 

GEO  Group  bid  $18.6  million  to  house 
the  Michigan  prisoners  at  North  Lake,  while 
MTC  submitted  a bid  for  $20.1  million  to 
manage  the  Standish  facility.  The  budget 
office  review  found  the  state  could  house 
prisoners  at  Standish  and  operate  the  prison 
for  $12.9  million  in  the  first  year  of  operation. 

“Great  care  was  taken  to  ensure  that 
the  numbers  in  the  price  analysis  were  ac- 
curate,” said  Weiss.  “Our  internal  auditor 
reviewed  the  numbers  and  confirmed  them. 
Because  the  required  cost  savings  were  not 
achieved,  the  state  will  not  be  pursuing 
either  of  the  bids.” 

“The  goal  here  was  never  to  privatize, 
the  goal  was  to  save  money,”  added  state 
House  Appropriations  Committee  Chair- 
man Rep.  Joe  Haveman. 

“I  think  this  is  a win  for  the  taxpayers,” 
said  Mel  Grieshaber,  executive  director  of 
the  Michigan  Corrections  Organization, 
the  union  that  represents  state  prison  guards. 
“This  helps  show  that  the  Michigan  taxpay- 
ers are  getting  a good  value  with  their  dollar.” 


Previously,  officials  in  Arizona  and 
Georgia  had  found  that  private  prisons 
in  those  states  were  more  expensive  than 
publicly-operated  facilities,  and  whether 
private  prisons  “save  money”  has  been  the 
subject  of  extensive  debate.  [See,  e.g.:  PLN, 
July  2012,  p.45;  May  2012,  p.42;  March 
2011,  p.36]. 

While  Vermont  officials  touted  cost 
savings  with  the  new  GEO  Group  contract, 
a former  state  legislator  who  now  heads  the 
advocacy  group  Vermonters  for  Criminal 
Justice  Reform  has  urged  the  return  of  Ver- 
mont prisoners.  Suzi  Wizowaty  said  reducing 
the  prison  population  by  ensuring  housing 
is  available  for  prisoners  due  for  release,  and 
decreasing  the  number  of  people  jailed  on 
technical  probation  and  parole  violations, 
would  create  sufficient  bed  space  to  bring 
Vermont  prisoners  home  from  Michigan. 

“The  biggest  problem  continues  to  be 
the  difficulty  of  getting  information,  and 
the  lack  of  public  oversight”  of  out-of-state 
prison  operations,  Wizowaty  said. 

The  Washington  State  contract  with 
GEO,  signed  on  May  21, 2015,  is  a five-year 
deal  to  house  up  to  1,000  prisoners  at  North 
Lake  if  the  state  needs  the  bed  space.  The  con- 


tract, based  on  occupancy,  is  expected  to  cost 
about  $60  per  prisoner  per  diem,  or  around  $24 
million  annually;  Washington  prison  officials 
said  they  do  not  anticipate  needing  to  send 
prisoners  to  Michigan  until  mid-to-late  2016. 

“We  appreciate  the  trust  placed  in  our 
company  by  the  State  of  Washington  with 
the  signing  of  this  important  contract  for 
the  provision  of  correctional  management 
services  and  industry-leading,  evidence- 
based  offender  rehabilitation  programs 
at  our  North  Lake  Correctional  Facility,” 
GEO  Group  CEO  George  C.  Zoley  said 
in  a press  release. 

“The  group  they’re  contracting  with 
is  a private,  for-profit  prison  company,” 
countered  Doug  Honig,  a spokesman  for 
the  ACLU  of  Washington.  “Their  incen- 
tive is  to  make  money,  which  could  include 
cutting  corners  on  services.  It’s  hard  for 
the  citizenry  in  Washington  to  hold  them 

accountable.”^ 

Sources:  www.detroitnews.com,  www.cor- 
rectionalnews.com,  www.businesswire.com, 
www.  correctionsone.  com,  http://caledonianre- 
cord.com,  McClatchy-Tribune  News  Service, 
Associated  Press,  Seattle  Times 


NOLO 


Win  Your  Lawsuit 

Sue  in  California  Superior  Court 
Without  a Lawyer 
$39.99 

Order  from  Prison  Legal  News 
P.O.  Box  1151 
Lake  Worth,  FL  33460 
561-360-2523 

Add  $6  shipping  for  orders  under  $50 


www.prisonlegalnews.org 


BBANBETTES  BEAUTIES  ] 


OUR  SIMPLE  POLICIES: 

SPECIAL  REQUESTS  ARE  NOT  PERMITED  AND  ALL  MODELS  ARE  OF  LEGAL  AGE  (BOP-FRIENDLY). 
DUE  TO  TREMENDOUS  TIME  AND  COST  ANSWERING  LETTERS,  UNLESS  YOU  ARE  PLACING  AN  ORDER 
OR  A QUESTION  REGARDING  YOUR  ORDER  JE  WILL  NOT  REPLY  TO  ANY  OTHER  QUESTIONS. 

SASE  ARE  REQUIRED  FOR  ANY  INQURIES  OR  CONCERNS! 

YOU  AND  YOU  ALONG  ARE  RESPONSIBLE  FOR  YOUR  SELECTIONS  BEING  ALLOWED  INTO  YOUR  FACILITY: 
KNOW  YOUR  INSTITUTIONS  POLICIES  AS  TO  WHAT  IMAGE  CONTENT  IS  ALLOWED.  RETURNED 
ORDERS  ARE  NON-REFUNDABLE.  THEY  WILL  BE  HELD  FOR  14  CALENDAR  DAYS  IN  ORDER  FOR  YOU 
TO  SEND  SELF-ADDRESSED  STAMPED;  3 FIRST  CLASS  STAMPS  PER  ENVELOPE,  WITH  A STREET 
ADDRESS  FOR  EVERY  20  PICTURES.  ALL  RETURNED  IMAGES  HELD  AFTER  TWO  WEEKS  WILL  BE  RE- 
SOLD AND  WE  WILL  RETURN  TO  OUR  STOCK. 

All  PAYMENTS  ARE  BY  INSTITUTIONAL  CHEACKS  OR  U.S.  POSTAL  SERVICE  OR  WESTERN  UNION  MONEY  ORDERS. 

THESE  PAYMENTS  ARE  PROCESSED  IMMEDIATELY  AND  SHIPPED  IN  LESS  THAN  3-4  WEEKS.  ANY 
OTHER  COMPANY  MONEY  ORDERS  DELAY  SHIPMENT  8-10  WEEKS  OR  UNTIL  THAT  MONEY  CLEARS 
OUR  BANK.  YES,  WE  DEAL  WITH  PEOPLE  THAT  ARE,  WHILE  IN  PRISON,  STILL  TRYING  NICKEL 
AND  DIME  SCAlMS... 

ALL  SALES  ARE  FINAL!  EACH  CATALOG  HAS  84  GORGEOUS  LADIES  TO  CHOOSE  FROM 
HIGH  QUALITY  PRINTS  ON  4X6  GLOSSY  PHOTO  PAPER 

SHIPPING  & HANDLING: 


OUR  PRICES  ARE  SIMPLE: 


1-4999  PHOTOS  = 0.45  CENTS  EACH 
5000+  PHOTOS  = 20%  DISCOUNT 
1-9 CATALOGS: $3.00 EACH  ( +SASE ) 
10  CATALOGS:  $25.00+SASE  (4  STAMPS ) 


DUE  TO  VARIOUS  PRISON  POLICIES 
REGARDING  HOW  MANY  PICTURES  CAN  BE  SENT  IN  ONE 
ENVELOPE,  OUR  POLICY  IS  AS  FOLLOWS: 

01-5  PHOTOS — $1.00  PER  ENVELOPE 
06  - 15  PHOTOS --$1.50  PER  ENVELOPE 
16  -25  PHOTOS— $2.00  PER  ENVELOPE 


YOU  READ  IT  RIGHT! 

JUST  SEND  US  TWO  U.S.  FOREVER  STAMPS  AND  A SELF 
ADDRESSED  SELF  ENVELOPE  AND  WE  WILL  SEND  TO 
YOU  ONE  NUDE  OR  BOP-FRIENDLY  SAMPLE  CATALOG 
(1  PER  CUSTOMER)  WITH  84  GORGEOUS  GIRLS  IN  FULL 
COLOR.  ACT  NOW  AS  THIS  OFFER 
WILL  NOT  BE  AROUND  LONG!! 


“S3  g 


i'T.  §2! ; 

=SS  s— =n  >3  : 
au-  ea  S 

1=1  =■  3 ■ 

j=  FC10  52  l 
!§§  cl ! 
=55  fJVn  § ■ 
io  m ! 
a®-  Sen  3 t 

UJ  E 

s-s  S ' 

cEj3  ^ c 

=P=  tr  ' 
c 

Jca  o-  - 

:>*  s*  ^ E 

sjL  §2  5 

!=  sS  a s 

52^  fed 

tt 


BRANLETTES 
P.0.B0X  5765 
BALTIMORE,  ID 
21282 


Prison  Legal  News 


23 


January  2016 


One  of  the  Largest  Solar  Power  Companies  in  the 
U.S.  has  Ties  to  Prison  Slave  Labor 


PRISONERS  AT  THE  FEDERAL  CORREO 
tional  Institution  in  Sheridan,  Oregon 
are  making  solar  panels  at  a UNICOR  fac- 
tory for  93  cents  an  hour  under  a tax-break 
incentivized  contract  that  claims  to  favor 
local  manufacturing  for  a large  photovoltaic 
system  installed  at  two  Oregon  university 
campuses. The  project  was  launched  in  2012 
by  SolarCity,  one  of  the  most  well-known 
solar  energy  installation  companies  in  the 
country,  founded  by  “cleantech”  business 
magnate  and  poster-child  for  green  capital- 
ism, Elon  Musk. 

Instead  of  generating  green  jobs  to 
boost  the  regional  economy,  as  was  intended 
by  the  Oregon  Department  of  Energy’s 
$11.8  million  in  tax  credits  connected  to 
the  universities’  127  million  solar  plan,  the 
state  simply  bolstered  corporate  profits  by 
allowing  SolarCity  to  purchase  through  a 
vender,  Suniva,  which  uses  federal  prison- 
ers forced  to  work  for  sweatshop  wages  to 
manufacture  solar  panels. 

According  to  the  online  environmental 
news  outlet  Grist , Suniva  never  responded 
to  queries  nor  would  UNICOR  provide 
copies  of  contracts  between  the  two,  citing 
confidentiality  provisions. 

In  an  email  to  Grist,  UNICOR  spokes- 
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by  Panagioti  Tsolkas 

person  Marianne  Cantwell  claimed  that 
the  arrangement  “provides  inmates  with 
meaningful  training  and  job  skills.”  But 
the  Sheridan  prison  is  not  certified  under 
the  Department  of  Justice’s  Prison  Indus- 
try Enhancement  (PIE)  program.  In  fact, 
UNICOR  has  only  two  PIE  programs  in 
place  for  manufacturing  where  prisoners 
even  have  a chance  at  earning  a wage  com- 
parable to  that  of  freeworld  labor. 

The  prisoners  who  made  the  panels  for 
Suniva,  which  were  later  sold  to  SolarCity, 
saw  none  of  the  financial  benefits  associ- 
ated with  the  incentives  and  tax  credits 
from  which  Musk  benefited.  And  while 
UNICOR  can  claim  to  provide  training  for 
future  employment  after  prisoner  workers 
are  released,  there  is  certainly  no  guarantee 
in  that. 

Companies  hire  prisoners  for  one 
reason:  because  they  are  cheaper  than 
non-incarcerated  workers.  In  this  case, 
using  prison  labor  was  less  expensive  than 
buying  panels  from  a factory  in  Hillsboro, 
Oregon,  where  workers  make  above  mini- 


mum wage. 

SolarCity  spokesperson  Jonathan 
Bass  told  Grist  that  he  didn’t  know  prison 
wages  were  less  than  a dollar  an  hour,  and 
that  using  solar  panels  made  with  prison 
labor  isn’t  in  line  with  the  company’s  com- 
mitment to  sustainability.  However,  the 
company  refused  to  confirm  whether  or 
not  it  will  use  panels  made  by  prison  labor 
in  the  future. 

SolarCity  alleged  that  purchasing  solar 
panels  from  Suniva  was  fueled  by  a fear  that 
the  Hillsboro  factory  was  on  the  verge  of 
bankruptcy.  The  factory  did  not  actually  go 
bankrupt,  but  it  did  report  having  to  lay 
off  workers  after  SolarCity  cut  it  from  the 
university  deal. 

In  addition  to  the  university  project  in 
Oregon,  Suniva  has  supplied  solar  power 
systems  to  Whole  Foods  in  Texas  and  the 
Guantanamo  Bay  Naval  Base  in  Cuba, 
among  other  locations. 

Sources:  www.grist.com,  Reuters,  The  Or- 
egonian 


Utah  Judge  Orders  Jail  to 
Stop  Seizing  Prisoners' Money 
for  Pay-to-Stay  Fees 

by  Matt  Clarke 


On  April  9,  2014,  Utah  District 
Judge  Michael  G.  Allphin  signed 
a standing  order  for  all  criminal  cases 
in  which  he  presided,  prohibiting  Davis 
County  SheriffTodd  Richardson,  the  sher- 
iff’s office  and  its  business  manager  from 
seizing  funds  from  prisoners  held  at  the 
county  jail  to  reimburse  costs  of  incarcera- 
tion under  a pay-to-stay  policy. 

The  issue  was  raised  a year  earlier  when 
prisoners  contacted  public  defender  Todd 
Utzinger,  complaining  that  their  personal 
accounts  at  the  jail  were  being  emptied 
in  what  they  called  “account  sweeps”  and 
the  sheriff  referred  to  as  pay-to-stay.  Davis 
County  Attorney  Troy  Rawlings  termed 
the  practice  “illegal,  unconstitutional  ac- 
counting enemas.” 


“I  view  it  as  a significant  violation  of 
people’s  rights,”  said  Rawlings.  “They’re  go- 
ing to  get  sued,  and  they’re  going  to  lose.” 

Rawlings  advised  the  sheriff  to  stop 
the  account  sweeps,  which  were  temporar- 
ily halted.  However,  they  began  again  in 
the  fall  of  2013  and  renewed  complaints 
by  prisoners  led  Judge  Allphin  to  issue  his 
standing  order. 

A 2007  state  law  allows  jails  to  collect 
costs  from  prisoners.  However,  it  is  con- 
sidered restitution,  requires  a court  order 
and  applies  only  to  those  who  have  been 
convicted  of  crimes.  The  account  sweeps  at 
the  Davis  County  jail  were  done  without 
court  orders  and  included  the  seizure  of 
funds  from  pretrial  detainees  who  had  not 
been  convicted. 
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Under  the  state  law,  all  restitution 
is  to  be  included  in  a pre-sentencing  in- 
vestigation (PSI)  report  and  the  prisoner 
must  be  afforded  an  opportunity  to  object 
to  the  restitution  before  sentencing.  If  an 
objection  is  made,  the  court  must  schedule 
a hearing. 

In  determining  restitution,  the  court  is 
required  to  take  into  account  factors  such 
as  the  prisoner’s  ability  to  pay,  the  burden 
restitution  would  impose  on  the  prisoner’s 
other  financial  obligations  and  the  effect 
it  might  have  on  his  or  her  rehabilitation. 
Even  if  the  court  orders  restitution  for 
costs  of  incarceration,  the  statute  specifies 
the  priority  each  restitution  order  is  to  be 
given,  placing  restitution  to  county  jails  be- 
hind restitution  to  victims,  the  Utah  Office 
for  Crime  Victims,  any  other  government 
agency,  any  entity  that  paid  a reward  and 
any  insurance  company  that  reimbursed  a 
victim  due  to  the  crime.  The  law  also  states 
that  any  criminal  fines  and  surcharges  are 
to  be  paid  before  restitution  for  costs  of 
incarceration. 

Judge  Allphin  noted  that  neither 
prosecutors  nor  Davis  County  had  made  a 
request  for  restitution  to  cover  jail  costs,  nor 


did  the  PSI  reports  contain  references  to 
such  restitution.  As  a result,  prisoners  were 
being  deprived  of  their  right  to  notice  and 
an  opportunity  to  object  to  the  restitution, 
and  the  sheriff’s  office  lacked  legal  authority 
to  continue  the  practice  of  account  sweeps. 
Further,  the  jail’s  pay-to-stay  policy  violated 
the  rights  of  crime  victims  and  other  third 
parties  in  priority  positions  to  receive  res- 
titution payments. 

Therefore,  on  his  own  initiative,  and 
applicable  to  all  of  his  pending  criminal 
cases,  Judge  Allphin  prohibited  the  sher- 
iff’s office  from  confiscating  funds  from 
prisoners’ jail  accounts  to  cover  costs  of 
incarceration,  noting  that  when  appropriate 
a restitution  hearing  may  be  held  in  indi- 
vidual cases  to  address  that  issue. 

In  September  2014  another  judge, 
Glen  Dawson,  scheduled  hearings  to  de- 
cide whether  Davis  County  should  have  to 
return  money  taken  from  the  jail  accounts 
of  former  prisoners  Jessica  Wolfe  and  An- 
thony Christopher,  while  state  Rep.  Paul 
Ray  announced  he  planned  to  introduce  a 
bill  clarifying  when  jails  could  seek  restitu- 
tion for  costs  of  incarceration. 

“Sheriff’s  offices  across  the  state  are 


scared  to  do  anything,”  Ray  stated. 

Kent  Hart,  executive  director  of  the 
Utah  Association  of  Criminal  Defense 
Lawyers,  said  the  association’s  members 
would  oppose  any  changes  to  the  exist- 
ing law.  “In  the  long  run,  it’s  not  saving 
any  money,”  he  noted.  “It’s  just  keeping 
people  down  and  making  them  into  lifetime 
criminals.” 

Davis  County  Commissioners  passed 
a resolution  in  November  2014  requiring 
the  county  to  issue  refunds  to  all  prisoners 
whose  funds  were  confiscated  from  their  jail 
accounts  without  a court  order  since  April 
2010.  The  resolution  said  the  county  was 
“legally  and  morally  obligated  to  reimburse 
individuals  whose  funds  have  been  unlaw- 
fully seized.” 

In  2013  alone,  Davis  County  collected 
almost  $370,000  from  prisoners  pursuant 
to  the  jail’s  pay-to-stay  policy,  and  waived 
another  $858,000  in  costs  in  exchange  for 
prisoner  labor  at  the  rate  of  $10  per  day. 
Presumably,  the  labor  the  county  received 
will  not  be  refunded. 

Sources:  Salt  Lake  Tribune,  www.washing- 
tontimes.com,  www.ksl.com 
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Seventh  Circuit  Rejects  Prisoner's  1983  Claim 
but  Criticizes  Controlling  Precedent 


It’s  not  often  that  a federal  appellate 
court  criticizes  the  precedent  that  it 
feels  obligated  to  follow,  but  that  is  what 
happened  in  a civil  rights  lawsuit  filed  by 
Illinois  state  prisoner  Earnest  Shields. 

Shields  sued  prison  medical  stafF  and 
the  Illinois  DOC’s  private  medical  con- 
tractor, Wexford  Health  Sources,  which 
he  alleged  had  bungled  his  treatment  for 
a torn  tendon  he  suffered  while  lifting 
weights,  causing  him  permanent  injuries. 
The  Seventh  Circuit  Court  of  Appeals  up- 
held the  district  court’s  dismissal  of  Shields’ 
constitutional  claims,  finding  that  while 
there  was  negligence  by  Wexford,  Shields 
had  failed  to  prove  the  necessary  elements 
of  “deliberate  indifference”  by  individual 
defendants. 

The  controlling  precedent  criticized  by 
the  appellate  court  was  Monell  v.  Depart- 
ment of  Social  Services,  436U.S.  658  (1978), 
which  held  that  “ respondeat  superior  is  not 
a basis  for  rendering  municipalities  liable 
under  § 1983  for  the  constitutional  torts 
of  their  employees.”  Instead,  the  Monell 
court  said,  § 1983  liability  can  be  found 
only  if  “the  government’s  own  policy  or 
custom  had  caused  the  violation.”  The 
Monell  standard  has  been  extended  to  pri- 
vate companies  acting  under  color  of  state 
law,  although  the  Supreme  Court  has  not 
directly  addressed  that  issue. 

The  Seventh  Circuit  critiqued  the 
Monell  standard,  which  shields  corporations 
from  unconstitutional  conduct  unless  their 
violations  resulted  from  a policy  or  custom. 
“Private  prison  employees  and  prison  medi- 
cal providers  have  frequent  opportunities, 
through  their  positions,  to  violate  inmates’ 
constitutional  rights,”  the  Court  of  Appeals 
wrote.  “It  is  also  generally  cheaper  to  pro- 
vide sub-standard  care  than  it  is  to  provide 
adequate  care.  Private  prisons  and  prison 
medical  providers  are  subject  to  market 
pressures.  Their  employees  have  financial 
incentives  to  save  money  at  the  expense 
of  inmates’  well-being  and  constitutional 
rights.  The  unavailability  of  qualified  im- 
munity for  these  employees  is  a deterrent 
against  such  conduct,  but  respondeat  superior 
liability  for  the  employer  itself  is  likely  to 
be  more  effective  at  deterring  such  actions.” 


by  Derek  Gilna 

The  Court  continued,  “If  the  Monell 
policy/custom  standard  did  not  apply  here, 
we  would  reverse  the  district  court’s  grant 
of  summaryjudgment  for  Wexford.  Shields 
has  offered  evidence  showing  that  the 
corporation  was  responsible  for  his  health 
care.  As  an  entity,  the  company  knew  of  his 
injury,  its  severity,  the  need  for  surgery,  and 
the  complete  failure  of  physical  therapy.... 
Wexford  nevertheless  failed  to  ensure  that 
Shields  received  the  surgery  he  needed  to 
avoid  permanent  impairment  of  his  shoul- 
der. These  facts  would  support  respondeat 
superior  liability  for  Wexford  and  would 
lead  us  to  reverse  summary  judgment  for 
Wexford  on  that  ground.” 

The  appellate  court  concluded,  “There 
is  ample  evidence  here  that  plaintiff  Shields 
was  the  victim  of  delayed  medical  care  that 
has  left  him  with  a serious  and  permanent 


Anew  study  finds  that  prisoners  in 
private  prisons  are  likely  to  serve  as 
many  as  two  to  three  more  months  behind 
bars  than  those  assigned  to  public  prisons 
and  are  equally  likely  to  commit  more  crimes 
after  release,  despite  industry  claims  to  lower 
recidivism  rates  through  high-quality  and 
innovative  rehabilitation  programs. 

The  study  is  believed  to  be  the  first 
effort  to  compare  time  served  in  public 
and  private  prisons.  Anita  Mukherjee,  an 
assistant  professor  of  actuarial  science,  risk 
management  and  insurance  at  the  Univer- 
sity of  Wisconsin-Madison’s  Wisconsin 
School  of  Business,  sought  to  compare 
public  and  private  prisons  in  terms  of  two 
key  outcomes:  time  served  and  recidivism. 
With  private  prisons  being  paid  on  the 
basis  of  each  occupied  bed,  there  may  be  a 
financial  incentive  for  the  operators  of  those 
facilities  to  maximize  the  number  of  days 
served  for  each  prisoner,  which  may  not  be 
in  the  best  interests  of  the  state. 

“There  is  a basic  fairness  issue  here 
- should  prisoners  be  serving  more  time 


injury  that  could  have  been  avoided.”  How- 
ever, “The  evidence  suggests  that  he  is  the 
victim  not  of  any  one  human  being’s  delib- 
erate indifference  but  of  a system  of  medical 
care  that  diffused  responsibility  for  his  care 
to  the  point  that  no  single  individual  was 
responsible  for  seeing  that  he  received  the 
care  he  needed  in  a timely  way.  As  a result, 
no  one  person  can  be  held  liable  for  any 
constitutional  violation.  Finally,  Shields’ 
efforts  to  rely  on  state  medical  malprac- 
tice law  against  the  Wexford  defendants 
appear  to  have  run  afoul  of  [state  court] 
procedures....” 

Accordingly,  the  district  court’s  order 
dismissing  the  case  was  affirmed.  Shields 
appealed  to  the  Supreme  Court  for  certiorari 
review,  which  was  denied  on  January  12, 
2015.  See:  Shields  v.  III.  Dept,  of  Corr.,  746 
F.3d  782  (7th  Cir.  2014),  cert,  denied. 


simply  because  they  were  randomly  as- 
signed to  a private  prison  instead  of  a public 
one?”  says  Mukherjee.  “The  number  of  days 
a prisoner  serves  relates  directly  to  the  cost 
of  housing  that  inmate,  so  if  inmates  sent  to 
private  prisons  somehow  serve  longer  terms, 
this  undermines  the  very  cost  benefit  that 
makes  private  prisons  attractive  relative  to 
public  prisons.” 

Mukherjee  reviewed  data  from  private 
prisons  in  Mississippi  between  1996  and 
2004.  The  United  States  houses  10  percent 
of  its  prison  population  in  private  prisons, 
which  represent  a 15  billion  industry. 
Private  prisons  accounted  for  about  40 
percent  of  all  prison  beds  in  Mississippi  in 
2012  and  the  state  had  the  second-highest 
incarceration  rate  in  the  country.  States 
typically  contract  with  private  prison  opera- 
tors to  save  money  and  expand  bed  capacity. 
In  Mississippi,  state  law  requires  private 
prisons  to  provide  a cost  savings  of  at  least 
10  percent  compared  to  public  facilities. 

The  research  found  that  prisoners  in 
private  facilities  had  an  increase  in  their 
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sentence  of  four  to  seven  percent,  which 
equaled  60  to  90  days  for  the  average  pris- 
oner. With  the  average  contractual  payment 
to  private  prison  operators  in  Mississippi 
being  ISO  for  each  bed  occupied,  an  extra 
60  days  added  to  a prisoner’s  sentence  leads 
to  an  average  additional  cost  per  prisoner 
of  about  S3, 000. That  added  expense  erodes 
about  half  of  the  projected  cost  savings  of- 
fered by  private  prisons  in  the  state. 

Fueling  the  increase  in  time  served  is 
the  widespread  use  of  prison  conduct  viola- 
tions in  private  facilities.  Mukherjee  found 
that  prisoners  in  every  demographic,  offense 
and  sentence  length  category  accumulated 
more  infractions  if  they  were  assigned  to  a 
private  prison.  Overall,  prisoners  in  private 
prisons  received  twice  as  many  infractions 
as  those  in  public  prisons.  In  Mississippi, 
infractions  are  used  by  the  state  parole  board 
in  assessing  whether  a prisoner  should  be 
granted  early  release. 

“The  findings  suggest  that  states 
hiring  private  prison  contractors  need  to 
exercise  care  in  structuring  incentives  that 
match  their  desired  public  policy  outcomes, 
whether  it  be  reducing  costs  or  reducing 
recidivism  rates,”  says  Mukherjee.  “States 


may  want  to  consider  increased  monitor- 
ing to  prevent  excessive  violations  to  keep 
costs  in  line  or  having  contracts  that  don’t 
just  reward  operators  for  filling  beds  but 
require  them  to  produce  outcomes  such  as 
reduced  rates  of  recidivism.” 

In  the  United  Kingdom,  Mukherjee 
says  the  government  has  experimented  with 
“pay  for  performance”  private  prison  con- 
tracts, resulting  in  decreases  in  recidivism 
for  prisoners  assigned  to  those  facilities. 

Mississippi’s  private  prisons  have  been 
a source  of  controversy,  with  advocacy 
groups  and  human  rights  organizations 
filing  numerous  complaints  and  law- 
suits. Since  2012,  several  private  prison 
operators  have  been  fired  and  seen  their 
facilities  turned  over  to  other  companies. 
In  November  2014,  the  state’s  corrections 
commissioner  [Christopher  Epps]  was  the 
target  of  a 49-count  federal  indictment  ac- 
cusing him  of  taking  bribes  from  a former 
state  official  who  owned  or  represented  sev- 
eral private  prison  companies  that  received 
state  contracts. 

7 his  article  was  initially  published  on  June  10, 
2015  by  the  University  ofWisconsin-Madison 


News  (www.news.wisc.edu);  it  is  reprinted 
with  permission  of  the  author.  Mukherjee's 
research,  “Do  Private  Prisons  Distort  Justice ? 
Evidence  on  Time  Served  and  Recidivism,” 
is  available  on  the  Social  Science  Research 
Network  (http://papers.ssrn.com) . 
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Prison  Legal  News  Settles  New  Mexico  Jail  Suit  for  $235,000 

by  Derek  Gilna 


AS  MANY  OF  OUR  READERS  KNOW, 

Prison  Legal  News  is  a strong  propo- 
nent of  breaking  down  barriers  that  restrict 
prisoners’  First  Amendment  rights.  Jail 
officials  at  the  Metropolitan  Detention 
Center  (MDC)  in  Bernalillo  County,  New 
Mexico  found  that  out  the  hard  way  after 
PLN  filed  suit  in  federal  court  accusing 
them  of  unconstitutionally  prohibiting  the 
“delivery  of  books  ...  to  pre-trial  detainees 
and  other  prisoners  at  MDC. ’’Rather  than 
go  to  trial  the  county  agreed  to  settle  the 
case,  paying  1235,000  and  modifying  its 
unduly  restrictive  mail  policy  at  the  jail. 

According  to  its  complaint,  filed  in 
February  2015,  “PLN  engages  in  core 
protected  speech  and  expressive  conduct 
on  matters  of  public  concern,  and  its  books 
cover  topics  such  as  the  operation  of  prison 
facilities,  prison  conditions,  prisoner  health 
and  safety,  and  prisoner  rights.  Plaintiff’s 
books  ...  contain  political  speech  and  so- 
cial commentary,  which  are  entitled  to  the 
highest  protection  afforded  by  the  U.S. 
Constitution.” 

PLN  alleged  that  when  censoring  and 
rejecting  books  sent  to  prisoners  at  MDC, 
jail  officials  “failed  to  provide  due  process 
notice  to  PLN  of  the  reason  for  rejecting 
PLN  materials  by,  among  other  inad- 
equacies, failing  to  explain  the  penological 
justification  for  their  censorship  decisions, 
failing  to  identify  the  specific  mail  policy 
they  relied  on,  stating  different  reasons 
for  censoring  identical  items  of  mail,  and 
otherwise  failing  to  give  meaningful  notice 
of  the  censorship....  At  no  time  did  Defen- 
dants provide  an  opportunity  for  PLN  to 
appeal  the  rejection  of  its  mail.” 

This,  PLN  argued,  had  a “chilling  ef- 
fect” on  the  First  Amendment  rights  of 
the  prisoners  confined  at  MDC,  and  also 
violated  PLN’s  right  to  communicate  with 
prisoners  at  the  facility. 

Pursuant  to  the  terms  of  the  November 
2015  settlement,  jail  officials  will  “deliver 
soft  cover  books  sent  through  the  mail 
directly  to  individual  prisoners  at  MDC  as 
long  as  the  books  are  sent  from  publishers 
and  other  book  distributors,”  and  will  pro- 
vide notice  to  both  the  sender  and  intended 
recipient  when  any  books  are  censored,  as 
well  as  an  appeal  process.  The  county  also 
agreed  to  pay  $235,000  to  PLN  in  damages, 


attorneys’  fees  and  costs. 

The  district  court  will  retain  juris- 
diction for  the  purpose  of  enforcing  the 
settlement  agreement.  PLN  was  ably 
represented  by  attorneys  Laura  S.  Ives 
with  Kennedy  Kennedy  & Ives,  LLC  in 
Albuquerque;  Bruce  E.  H.  Johnson  and 


David  A.  Schlemm,  a Navajo  tribe 
member  confined  in  a Wisconsin 
state  prison,  sought  to  exercise  his  right  to 
practice  certain  religious  rituals  required  by 
his  faith.  Those  included  celebrating  Ghost 
Feast,  wherein  members  of  the  tribe  pray, 
dance  and  eat  traditional  foods,  such  as 
venison,  to  honor  their  ancestors. 

The  Wisconsin  Department  of  Cor- 
rections (WDOC)  denied  that  request  and 
Schlemm’s  other  requests,  including  the 
right  to  wear  a colored  headband  during 
religious  services,  and  he  filed  suit  in  federal 
court  under  the  Religious  Land  Use  and 
Institutionalized  Persons  Act  (RLUIPA), 
42  U.S.C.  § 2000cc.  The  district  court 
granted  summary  judgment  to  the  WDOC 
but  the  Seventh  Circuit  reversed  on  April 
21, 2015,  finding  a RLUIPA  violation  and 
ordering  an  injunction  that  required  prison 
officials  to  provide  Schlemm  with  venison 
and  allow  him  to  wear  his  headband  during 
religious  services. 

RLUIPA  provides  that  “No  govern- 
ment shall  impose  a substantial  burden  on 
the  religious  exercise  of  a person  residing 
in  or  confined  to  an  institution  ...  even  if 
the  burden  results  from  a rule  of  general 
applicability,  unless  the  government  dem- 
onstrates that  imposition  of  the  burden 
on  that  person  - (1)  is  in  furtherance  of  a 
compelling  governmental  interest;  and  (2) 
is  the  least  restrictive  means  of  furthering 
that  compelling  governmental  interest.” 

The  appellate  court  noted  that  the 
recent  U.S.  Supreme  Court  cases  of  Holt 
v.  Hobbs , which  involved  restrictions  on 
a Muslim  prisoner  who  wanted  to  wear  a 
beard  [see:  PLN,  Aug.  2015,  p.50],  and  Bur- 
well  v.  Hobby  Lobby,  “articulate  a standard 


Angela  Galloway  with  Davis  Wright  Tre- 
maine LLP  in  Seattle,  Washington;  plus 
HRDC  general  counsel  Lance  Weber  and 
staff  attorney  Sab  Neelakanta.  See:  Prison 
Legal  News  v.  County  of  Bernalillo,  U.  S.D.C. 
(D.  NM),  Case  No.  l:15-cv-00107-JAP- 
WPL.H 


much  easier  to  satisfy”  than  the  previous 
substantial  burden  test  set  forth  in  Eagle 
Cove  v.  Woodboro,  which  had  been  used 
by  correctional  facilities  to  defend  against 
RLUIPA  claims. 

“Schlemm  says  that  the  inability  to  eat 
game  meat  at  the  Ghost  Feast  has  a serious 
effect,  and  the  record  is  not  so  lopsided  as 
to  permit  that  contention’s  rejection  on 
summary  judgment,”  the  Seventh  Circuit 
wrote.  However,  “The  Court  stressed  in 
Holt  that  the  prison  system  has  the  bur- 
dens of  production  and  persuasion  on  the 
compelling-interest  and  least-restrictive 
means  defenses,”  and  Wisconsin  officials 
had  not  met  that  burden. 

“The  prison’s  willingness  to  allow  ex- 
ternal [food]  platters  for  Passover  and  sweat 
lodges  makes  it  hard  to  credit  an  argument 
that  any  culinary  accommodation  will  bring 
the  prison’s  administration  to  its  knees, ’’the 
Court  of  Appeals  noted.  The  Court  also 
found  the  WDOC  had  offered  no  evidence 
to  support  its  argument  that  permitting 
Schlemm  to  wear  a multi-colored  headband 
or  bandana  would  undermine  the  institu- 
tion’s security  interests.  See:  Schlemm  v.  Wall, 
784  F.3d  362  (7th  Cir.  2015). 

Following  remand  and  a recommenda- 
tion from  the  Seventh  Circuit,  the  district 
court  appointed  counsel  to  represent  Sch- 
lemm. The  court  also  issued  a preliminary 
injunction  directing  prison  officials  to 
provide  Schlemm  with  venison  during  the 
Navajo  Ghost  Feast  and  allow  him  to  wear 
a headband  in  his  cell  and  during  religious 
ceremonies,  “provided  it  does  not  contain 
the  color  red”  - in  order  to  allay  concerns 
about  gang  symbols.  The  case  remains 
pending.  Fi 
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California  Court  Upholds  Prisoners' 
Convictions  for  Fatal  Jail  Beating 

by  Derek  Gilna 


By  all  accounts,  theTheo  Lacyjail  in 
Orange  County,  California  is  a dangerous 
place,  one  where  prisoners  have  organized  into 
race-based  groups  known  as  “CARs”that  “tax” 
other  prisoners  by  meting  out  punishment  or 
discipline.  Some  guards  have  been  accused 
of  failing  to  prevent  and  even  condoning  the 
prisoner-on-prisoner  violence. 

In  September  2006,  prisoners  at  the 
jail  focused  their  attention  on  John  D. 
Chamberlain,  who  had  been  arrested  for 
possession  of  child  pornography.  Chamber- 
lain  was  beaten  to  death  by  a group  of  other 
prisoners  amid  evidence  that  several  guards 
had  condoned  his  and  other  beatings.  [See: 
PLN,  May  2013,  p.50]. 

Five  prisoners  were  charged  with  and 
convicted  of  second-degree  murder  in  con- 
nection with  Chamberlain’s  death:  Miguel 
Angel  Guillen,  Jared  Louis  Petrovich, 
Garrett  Eugene  Aguilar,  Stephen  Paul 
Carlstromjr.,  and  Raul  Villafana.  Defense 


attorneys  attempted  to  have  the  charges 
dismissed  based  on  outrageous  government 
misconduct  by  jail  deputies  who  failed  to 
prevent  the  fatal  assault. 

The  California  Court  of  Appeal  affirmed 
the  convictions,  holding  there  was  no  evidence 
that  jail  staff  had  “engaged  in  outrageous 
government  conduct  that  impacted  a pro- 
tected right  and  prevented  [defendants]  from 
receiving  a fair  trial. ’The  Court  acknowledged 
that  Theo  Lacy  deputies  had  “engaged  in 
abhorrent  conduct  and  were  derelict  in  their 
duties,”  but  found  they  did  not  manufacture 
the  incident,  did  not  create  the  “CAR”  system 
and  did  not  engage  in  behavior  that  warranted 
dismissal  of  the  charges. 

The  defendants  also  unsuccessfully 
argued  that  the  trial  court  had  erred  by 
excluding  potentially  exculpatory  evidence 
regarding  sheriff’s  department  procedures, 
as  well  as  certain  evidence  that  three  depu- 
ties had  created  an  atmosphere  of  fear  that 


reduced  the  defendants’ culpability  and  cast 
reasonable  doubt  on  whether  or  not  they 
had  the  mental  state  required  to  establish 
second-degree  murder. 

Further,  the  Court  of  Appeal  rej  ected  an 
argument  that  the  trial  court  had  erred  by  not 
offering  an  instruction  to  the  jury  regarding 
voluntary  manslaughter.  The  appellate  court 
ruled  that  a killing  committed  with  malice  in 
the  commission  of  an  inherently  dangerous 
assaultive  felony  is  not  voluntary  manslaugh- 
ter, and  the  trial  court  was  not  required  to 
issue  such  an  instruction. 

Finally,  the  Court  of  Appeal  held  that 
a failure  to  have  the  jury  re-deliberate  after 
an  alternate  juror  was  seated  was  rendered 
moot  by  the  fact  that  after  failing  to  reach 
a verdict  on  first- degree  murder,  the  jury 
then  re-deliberated  and  reached  a verdict 
on  second-degree  murder.  See:  People  v. 
Guillen , 227  Cal.  App.  4th  934  (Cal.  App. 
4th  Dist.  2014),  review  denied. 
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Georgia:  $453,000  Jury  Verdict  against 
Private  Jail  Medical  Contractor 


A Georgia  federal  jury  awarded 
1452,917.50  to  a former  detainee  for 
injuries  that  resulted  from  inadequate  medi- 
cal care  at  the  Hart  County  Jail. 

Monica  Robinson  was  on  probation  for 
a criminal  ofFense  on  April  20, 2012  when 
she  went  to  a hospital  emergency  room 
for  treatment  of  a rash  that  had  recently 
appeared.  Four  days  later  she  returned  to 
the  emergency  room  because  the  rash  had 
progressed. 

She  spent  the  next  five  days  in  the 
hospital  after  testing  indicated  she  had  a 
MRSA  infection.  She  also  tested  positive 
for  amphetamines.  Following  her  release 
from  the  hospital,  Robinson  received  an- 
tibiotics to  take  orally.  She  was  arrested 
on  July  21  for  failing  to  comply  with  the 
terms  of  her  probation;  upon  booking,  she 
said  she  was  in  pain  and  had  been  recently 
hospitalized  for  a staph  infection. 

The  next  morning  Robinson  requested 
medical  attention  for  her  pain  complaints. 
Without  seeing  a medical  professional,  she 
was  given  Motrin  and  Benadryl.  Between 
July  23  and  August  11,2012,  she  continued 
to  complain  that  she  had  a staph  infection, 
her  shoulder  and  back  hurt,  and  she  was 
constipated. 

The  only  medical  attention  provided 
was  from  an  EMT  who  prescribed  pain 
medication.  EMT  Brian  Evans  noted  that 
Robinson  had  a distended  abdomen,  yet 
did  nothing  but  prescribe  stool  softener 
and  Motrin. 

Shortly  afterwards,  Robinson  required 
physical  assistance  to  get  to  the  jail’s 
medical  station.  She  complained  to  EMT 
Mike  Adams  of  numbness  in  the  legs  and 
inability  to  walk  or  urinate.  He  did  nothing 
other  than  note  the  jail  should  “consider” 
sending  her  to  a doctor  if  her  condition 
did  not  improve. 

The  next  morning  Robinson  urinated 
on  herself.  Two  ministers  visiting  the  jail 
saw  her  condition  and  called  her  family. 
They  called  Capt.  Milford.  He  contacted 
Chief  DeputyTommy  Whitmire  to  advise 
that  Robinson  was  on  the  floor  and  could 
not  get  up.  Whitmire  ordered  the  jail’s 
medical  contractor,  Bruce  Bailey,  an  EMT 
who  owns  Integrated  Detention  Health 


by  David  Reutter 

Service  (IDHS),  to  be  called.  Bailey  said 
“he  would  see  what  he  could  do.”  Whit- 
mire, apparently  not  satisfied,  ordered  an 
ambulance. 

Robinson  underwent  surgery  to 
treat  discitis,  osteomyelitis  and  a large 
epidural  abscess  with  spinal  cord  compres- 
sion caused  by  a bacterial  infection.  While 
the  surgery  reversed  the  partial  paralysis, 
Robinson  still  suffered  a significant  im- 
pairment. Prior  to  leaving  the  jail  and 
before  surgery,  jail  officials  tried  to  have 
Robinson  released  from  custody,  and  sub- 
sequently convinced  the  probation  officer 
to  drop  charges  to  avoid  the  medical  costs 
to  treat  her. 

IDHS  holds  the  contract  to  provide 
health  care  to  detainees  at  the  Hart 
County  Jail.  The  physician  of  record,  Dr. 
Robert  J.  Williams,  was  required  by  policy 
to  make  weekly  visits  to  the  facility.  In 


The  University  Medical  Center  of 
El  Paso  and  its  emergency  room  phy- 
sicians settled  their  part  of  a federal  civil 
rights  lawsuit  brought  by  a New  Mexico 
woman  who  was  forcibly  subj  ected  to  inva- 
sive searches  and  medical  procedures  after 
she  returned  from  a brief  trip  to  Mexico. 
The  $1.1  million  settlement  was  announced 
on  July  7, 2014. 

Jane  Doe  is  the  pseudonym  of  a petite 
female  U.S.  citizen  who  resides  in  New 
Mexico;  she  was  54  years  old  on  December 
8,2012  when  she  returned  to  the  U.S.  after 
a short  visit  with  a friend  in  Ciudad  Juarez, 
Mexico.  After  entering  the  Customs  and 
Border  Patrol  (CBP)  El  Paso  Service  Port 
on  the  Cordova  Bridge,  Doe  presented 
herself  to  CBP  officials.  She  was  randomly 
selected  for  additional  screening.  This 
resulted  in  a pat  search  during  which  one 
of  the  female  CBP  agents  ran  a finger  over 
Doe’s  genital  area. 

Subsequently,  an  agent  told  Doe  to 
squat  and  she  complied.  The  agent  put 


a summary  judgment  order,  the  district 
court  found  “Dr.  Williams  has  never 
visited  the  jail  in  the  years  he  has  served 
as  medical  director,  nor  has  he  monitored 
the  paramedics  in  person. ’’Bailey  had  not 
been  to  the  jail  in  three  or  four  years,  leav- 
ing EMTs  Adams  and  Evans  as  the  only 
on-site  medical  personnel  while  Robinson 
was  incarcerated. 

Robinson’s  suit  alleged  state  law 
negligence  claims  and  Eighth  and  Four- 
teenth Amendment  violations.  On  August 
16,  2014,  a federal  jury  found  Dr.  Wil- 
liams 33%  liable  and  IDHS  67%  liable 
for  $300,000  in  general  damages  and 
$152,917.50  in  medical  bills.  Robinson 
was  represented  by  attorneys  Craig  T. 
Jones  and  Douglas  C.  Mckillip.  See: 
Robinson  v.  Integrated  Detentioji  Health 
Services,  U.S.D.C.  (M.D.  Georgia),  Case 
No.  3:12-cv-00020-CAR.  H 


her  finger  in  the  waistband  of  Doe’s  pants 
and  inserted  her  finger  into  the  crevice  of 
Doe’s  buttocks.  Doe  never  consented  to 
this  search,  which  upset  and  embarrassed 
her  but  revealed  no  contraband. 

Doe  was  then  told  to  wait  in  a line 
with  others.  As  a CBP  dog  handler  passed 
by  Doe  with  his  canine,  he  stamped  the 
ground  with  his  feet  and  the  dog  lunged 
at  Doe  with  its  front  paws  landing  on  her 
torso.  This  frightened  Doe. 

A supervising  CBP  agent  grabbed  Doe, 
led  her  to  a separate  room  and  ordered  her 
to  pull  down  her  pants.  An  agent  examined 
her  anus  with  a flashlight.  She  was  ordered 
to  lean  back  and  an  agent  parted  her  vaginal 
lips  and  pressed  her  fingers  into  Doe’s  vulva. 
Humiliated,  Doe  began  crying.  She  did  not 
consent  to  the  search,  which  also  turned  up 
no  evidence  of  contraband. 

Two  CBP  agents  handcuffed  Doe  and 
forcibly  transported  her  to  the  University 
Medical  Center.  During  the  transport,  she 
asked  if  they  had  a warrant  and  was  told 


Texas  Hospital  Settles  Suit  over  Improper 
Border  Patrol  Search  for  $1 .1  Million 

by  Matt  Clarke 


January  2016 


30 


Prison  Legal  News 


they  didn’t  need  one.  Upon  arrival  at  the 
hospital,  Doe  was  handcuffed  to  an  ex- 
amination table  in  the  emergency  room. 
Without  obtaining  consent  or  taking  a de- 
tailed medical  history,  two  male  physicians 
and  the  two  agents  continued  to  physically 
search  Doe  for  contraband. 

A portable  toilet  was  wheeled  in  and 
Doe  was  ordered  to  take  a laxative.  The 
agents  observed  her  bowel  movement 
which  showed  no  signs  of  contraband.  The 
physicians  then  ordered  that  Doe’s  abdo- 
men be  X-rayed.  This  also  resulted  in  no 
sign  of  contraband. 

With  the  CBP  agents  and  nurses  in 
the  examining  room,  and  the  door  open  so 
passersby  could  look  in,  a physician  ordered 
Doe  to  spread  her  legs  and  performed  a 
forced  gynecological  exam.  The  physician 
probed  Doe’s  vagina  with  a speculum  and 
his  fingers  while  palpitating  her  abdomen, 
then  inserted  his  fingers  into  her  rectum. 
No  contraband  was  discovered. 

The  doctors  then  ordered  a CT  scan  of 
Doe’s  abdomen  and  pelvis,  exposing  her  to 
between  150  and  1,110  times  the  radiation 
of  a convention  X-ray,  without  her  consent. 
After  that  procedure  also  turned  up  no 
sign  of  contraband,  a CBP  agent  told  her 
she  would  have  to  sign  a medical  consent 
form,  in  which  case  the  CBP  would  pay  for 
the  examinations,  or  she  would  be  billed 
for  them  if  she  refused  to  sign.  She  refused 
and  was  released  over  six  hours  after  be- 
ing detained  on  the  Cordova  Bridge.  The 
hospital  subsequently  sent  Doe  a 15,000 
bill  for  the  non-consensual  searches  and 
procedures  performed  by  its  medical  staff. 

With  the  assistance  of  ACLU  attorneys 
Adriana  C.  Pinon,  Rebecca  L.  Robertson, 
Laura  Schauer  Ives,  Alexandra  Smith  and 
Jesse  Hale,  Doe  filed  a civil  rights  action 
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pursuant  to  42  U.S.C.  § 1983  and  Bivens 
in  federal  court,  alleging  violations  of  her 
constitutional  rights.  The  hospital  settled 
the  lawsuit  for  11.1  million,  though  the 
claims  against  the  CBP  were  not  included 
in  the  settlement  agreement.  The  hospital 
paid  1125,000,  its  insurance  carrier  covered 
$475,000  and  Texas  Tech  University,  which 
operates  a medical  school  campus  at  the 
hospital,  paid  $500,000.  After  an  ACLU 
investigation  revealed  that  hospital  emer- 
gency room  personnel  routinely  performed 
searches  for  CBP  agents  without  a warrant, 
the  hospital  changed  its  policy  to  require 
a search  warrant  from  a court  before  such 
searches  are  conducted. 

“Securing  the  border  has  become 
an  excuse  for  outright  abandonment  of 
Constitutional  principles  that  protect  our 
privacy  and  dignity,”  Pinon  said.  “Enough 
is  enough.  The  hand  of  government  should 
never  have  unfettered  power  to  invade  our 
most  intimate  bodily  spaces.” 

“These  extreme  and  illegal  searches 
deeply  traumatized  our  client,”  added  Ives. 
“The  fact  that  our  government  treated  an 
innocent  54-year-old  woman  with  such 
brutality  and  inhumanity  should  outrage 
all  Americans.  We  must  ensure  that  gov- 
ernment agents  never  put  another  person 
through  a nightmare  like  this  ever  again.” 

“Despite  the  trauma  and  humiliation 
endured  by  our  client,  she  had  the  cour- 
age to  step  forward,”  Robertson  stated. 
“Because  of  her,  the  hospital  has  changed 
its  policy  to  prevent  this  from  happening 
to  others.  Now,  we  hope  that  CBP  will 
also  take  responsibility  and  stop  subjecting 
innocent  people  to  unconstitutional  and 
abusive  searches.” 

The  case  remains  pending  against  the 
CBP  defendants.  See:  Doe  v.  El  Paso  County 
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Hospital  District,  U.S.D.C.  (W.D.  TX), 
Case  No.  3:13-cv-00406-DCG. 

Additional  sources:  Associated  Press,  www. 
aclutx.  org 
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Why  are  Alameda  County  Jails  Forcing 
Women  to  Take  Pregnancy  Tests? 


For  pregnant  women  in  Alameda 
County,  California  jails  in  the  1980s, 
the  daily  realities  of  life  included  shackled 
limbs,  denial  of  prescribed  medication, 
and,  in  the  case  of  full-term  miscarriage,  at 
least  one  health-care  worker  who  insisted 
a woman  and  her  baby  would  be  “better 
ofF”  if  the  child  died.  During  that  time, 
rates  of  female  incarceration  spiked,  and  a 
troubled  prison  system  attempted  to  make 
do.  Women  at  the  jail  faced  rates  of  miscar- 
riage 50  times  higher  than  the  California 
average. 

In  1986,  advocates  sued  for  a litany  of 
ofFenses.  And  in  1989,  they  won.  Policies 
changed.  But  their  attempts  at  reforming 
women’s  health  unexpectedly  opened  the 
door  for  another  form  of  abuse. 

For  at  least  several  years,  Alameda 
County  sheriffs  and  medical  personnel 
have  routinely  conducted  pregnancy  tests 
on  thousands  of  prisoners,  old  and  young, 
fertile  and  sterile,  willing  or  not.  It’s  a 
practice  that  isn’t  shared  by  any  other  jails 
in  California.  No  one  can  say  for  exactly 
how  long  Alameda  County  jails  have  been 
forcing  arrested  women  to  take  pregnancy 
tests,  and  no  one  can  really  explain  why. 

“It’s  ironic  that  they’ve  stood  the 
[1989]  agreement  on  its  head  and  are  us- 
ing it  as  a reason  to  do  something  coercive 
and  punitive,”  attorney  Ellen  Barry,  who 
litigated  the  case  and  wrote  the  settlement 
agreement,  told  RH  Reality  Check  recently. 

One  26-year-old  woman  was  arrested 
for  a misdemeanor  in  December  2011 
in  Oakland  while  she  was  menstruat- 
ing. “Deputies  at  the  Glenn  Dyer  jail 
wouldn’t  give  me  a pad,  but  still  made 
me  take  a pregnancy  test,”  she  told  RH 
Reality  Check. 

These  unique  abuses  came  to  light  over 
the  past  four  years,  as  large  political  dem- 
onstrations in  Oakland  saw  the  mass  arrest 
and  detention  of  protesters  and  journalists 
privileged  enough  to  not  have  experienced 
Alameda  Countyjails  before.  In  June  2014, 
the  American  Civil  Liberties  Union  filed 
a lawsuit  against  the  county  for  violating 
women’s  Fourth  Amendment  rights  against 
unreasonable  searches. 

“This  is  not  a suit  that  we  thought  we 


by  Susie  Cagle,  RH  Reality  Check 

should  have  to  bring,”  said  ACLU  attorney 
Elizabeth  Gill.  “In  our  view  it’s  very  clearly 
both  unconstitutional  and  illegal  what 
the  sheriff’s  office  is  doing.  Mandatory 
pregnancy  testing  is  a clear  invasion  of  a 
women’s  right  to  privacy.” 

In  short,  the  practice  is  “crazy,”  she  said. 

Women  and  the  Prison  System 

The  story  of  Alameda’s  mandatory 
pregnancy  tests  is  really  the  story  of  how 
U.S.  prisons  have  grappled  with  an  influx 
of  young  women  over  the  past  four  decades: 
with  supreme  incompetence  and  intermit- 
tent malice. 

As  the  incarcerated  population  explod- 
ed due  to  mandatory  minimum  sentencing 
and  the  dmg  war, jails  and  prisons  were  sud- 
denly grappling  with  an  influx  of  women, 
and  an  influx  of  health  issues  particular  to 
those  women.  Between  1980  and  2011, 
the  female  prison  population  grew  nearly 
600  percent. 

Still,  women  remained  a relatively  small 
portion  of  the  prison  population,  making 
their  needs  by  volume  intrinsically  less 
urgent  - in  2000,  women  constituted  only 
7 percent  of  the  total  number  of  prisoners 
in  the  United  States.  In  everything  from 
health  care  and  nutrition  to  labor  and  hous- 
ing facilities,  women’s  care  traditionally  took 
a back  seat  to  that  of  male  prisoners,  even 
though  they  faced  unique  problems  inside. 

“Women  entering  correctional  facilities 
are  often  in  very  poor  health  for  a number 
of  reasons,  including  higher  rates  of  poverty, 
substance  abuse,  and  sexual/physical  abuse 
among  this  population,”  writes  Kelly  Parker 
in  the  Journal  of  Law  ajid  Health. 

At  any  given  time,  around  2 to  3 
percent  of  all  women  are  pregnant  in  the 
United  States,  but  according  to  Legal 
Services  for  Prisoners  with  Children,  an 
estimated  8 to  10  percent  of  women  who 
enter  prison  are  pregnant.  In  Alameda 
County,  more  than  twice  as  many  pregnant 
women  were  admitted  into  county  jails  in 
the  1980s  as  in  previous  decades. 

These  women  are  not  a comparatively 
large  population,  but  they  are  a particularly 
vulnerable  one.  In  some  cases,  pregnant 
women  who  are  addicted  to  drugs  have 


been  given  longer  prison  sentences  only  to 
ostensibly  protect  their  unborn  children. 

But  prisons  did  not  know  what  to  do 
with  their  pregnant  women.  In  1987,  the 
California  Department  of  Health  Ser- 
vices commissioned  a study  of  three  of  the 
state’s  largest  facilities  for  incarcerated 
women:  the  California  Rehabilitation 
Center  in  San  Bernardino  County,  the 
California  Institution  for  Women  in 
Riverside  County  and  the  Santa  Rita 
“mega-jail”  in  Alameda,  the  fifth-largest 
county  jail  in  the  United  States.  The 
study  found  that  “in  all  three  facilities, 
early  identification  of  pregnancy  did  not 
routinely  occur,  health  care  plans  and 
case  management  systems  for  perinatal 
care  did  not  exist,  and  prisoners’  prenatal 
medical  records  were  generally  not  avail- 
able at  outside  contracting  hospitals  when 
two  women  delivered  their  babies.” 

It  took  a series  of  lawsuits  across  the 
country  to  effect  changes.  In  1983,  in  Westv. 
Manson,  women  incarcerated  and  detained 
at  a Connecticut  state  prison  sued  over  poor 
treatment  and  conditions,  and  won. 

So  too  did  incarcerated  women  in 
California,  in  Harris  v.  McCarthy  (1987) 
and  Yeager  v.  Smith  (1987). 

In  1986,  Vernita  Jones,  Darlene  Mc- 
Keever  and  Patricia  Ailsworth  - along  with 
unnamed  other  pregnant  women  as  a part  of 
a class  - filed  suit  against  Alameda  County 
and  its  jail  system. 

Vernita  Jones’ baby  had  died  after  she 
was  not  allowed  to  have  the  methadone  that 
had  been  prescribed  to  her  by  a doctor.  “She 
had  entered  drug  treatment  before  she  was 
incarcerated  and  then  was  precipitously  ter- 
minated from  methadone,  detoxed  without 
treatment,  and  lost  the  baby  at  full  term,” 
said  Barry. 

In  1989,  the  plaintiffs  won,  and  Barry 
wrote  a long  settlement  agreement  that 
mandated  a new  multimillion-dollar 
women’s  health-care  facility,  and  a long 
list  of  new  rules  and  guidelines  for  sheriffs 
and  health-care  workers  to  follow  in  their 
treatment  of  pregnant  prisoners.  “In  the 
years  immediately  following  the  settlement, 
I believe  there  was  good  faith  compliance,” 
she  said. 
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In  some  ways,  Alameda  County 
women  were  lucky.  “Pregnant  women 
incarcerated  in  correctional  facilities  that 
have  been  the  subject  of  litigation  have 
seen  an  improvement  in  the  conditions 
they  experience,”  Parker  wrote.  “However, 
most  of  these  facilities  would  not  have 
made  these  changes  without  the  threat  of 
litigation.  Thus,  those  pregnant  women 
incarcerated  in  facilities  that  have  evaded 
legal  scrutiny  may  still  face  conditions  not 
much  improved  than  those  endured  by  Ms. 
Yeager  and  others  like  her.” 

The  Jones  v.  Dyer  decision  and  resulting 
consent  decree  was  a local  game-changer,  a 
turning  point.  It  also  had  consequences  that 
no  one  could  have  seen  coming. 

Whose  Policy  is  This? 

Alameda  County  sheriffs  point  to 
the  1989  settlement  agreement  in  Jones  v. 
Dyer  as  proof  that  they’re  not  only  com- 
plying with  the  now  long- expired  binding 
consent  decree,  but  that  they’re  also  going 
above  and  beyond  for  women’s  health.  The 
agreement,  which  expired  in  1993,  delin- 
eates a long  list  of  procedures  and  guidelines 
meant  to  protect  pregnant  women  and  their 


fetuses,  including  specifications  as  to  how 
pregnancy  tests  should  be  made  available  to 
all  detainees  so  that  pregnant  women  can 
access  special  health  care,  food,  and  other 
rights  and  services  in  jail. 

“There  were  no  provisions  in  the  settle- 
ment agreement  that  coerced  women  into 
having  mandatory  pregnancy  tests  - this 
would  have  been  against  the  letter  and  the 
spirit  of  the  settlement  agreement,”  said 
Barry. 

Indeed,  the  agreement  also  clearly 
states  that  those  tests  are  voluntary  for  all 
prisoners,  and  that  detainees  can  choose  to 
opt  out:  “A  prisoner  may  choose  not  to  have 
this  pregnancy  test,”  it  states. 

In  201 1 , 1 was  arrested  while  reporting 
in  Oakland,  and  forced  to  take  one  of  these 
pregnancy  tests,  peeing  into  a plastic  cup 
in  an  open  cell  in  front  of  milling  sheriffs 
who  tried  to  avoid  eye  contact.  I asked  them 
and  the  health-care  worker  who  took  the 
cup  why  I had  to  do  this.  I got  no  response. 

In  an  interview  several  months  later, 
Alameda  County  sheriffs  assured  me  that 
this  was  not  their  policy.  “That’s  Corizon’s 
policy, ’’they  told  me,  referring  to  the  private 
health-care  company  that  oversees  all  medi- 


cal needs  in  Alameda  County  jails.  “That’s 
not  us.  You  should  talk  to  them.” 

However,  in  a 2010  letter  sent  to  the 
ACLU,  Alameda  County  head  sheriff 
Gregory  Ahern  wrote  that  “every  female 
prisoner  is  required  to  submit  to  a preg- 
nancy test  through  urinalysis.” 

As  prison  populations  have  exploded 
over  the  past  few  decades,  so  has  the  prison 
industry.  While  private  prison  facilities 
have  proliferated  across  many  parts  of  the 
country,  California’s  jails  have,  with  some 
exceptions,  remained  under  public  control. 
But  some  municipalities  have  contracted 
out  for  specific  jail  services,  including 
health  care. 

As  attorneys  were  still  hashing  out  Jones 
v.  Dyer,  Alameda  County  contracted  with 
Prison  Health  Services  in  1988. 

“The  concern  about  private  health  care 
is  that  these  institutions  are  basically  saying 
we  can  do  this  cheaper,  which  usually  means 
we  can  do  this  at  a less  quality  level,”  said 
Barry.  “This  issue  was  highlighted  fairly 
shortly  after  the  settlement  was  written,  and 
we  did  have  to  remind  the  county  a num- 
ber of  times  that  though  they’d  privatized, 
it  doesn’t  take  away  their  duty  to  provide 
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Alameda  Pregnancy  Tests  (cont.) 


constitutionally  sufficient  medical  care.” 

Prison  Health  Services  repeatedly 
violated  the  settlement  by  not  providing 
women  with  prescribed  methadone. 

“For  months  and  months  after  they  did 
not  get  their  act  together.  It  was  very  disrup- 
tive and  very  difficult”  to  get  the  company 
to  comply,  said  Barry. 

In  2011,  Prison  Health  Services 
merged  with  its  largest  competitor,  Cor- 
rectional Medical  Services,  to  become  the 
largest  company  of  its  kind  in  the  country. 
Corizon  boasts  operations  in  the  jails  and 
prisons  of  at  least  29  states,  including  in 
three  other  California  counties.  The  com- 
pany bills  itself  as  a cost-cutting  measure  for 
cash-strapped  municipalities  that  have  seen 
their  prison  populations  skyrocket. 

“This  has  been  a very  long  and  a very 
successful  partnership,”  said  Ahern,  the 
county  sheriff,  on  the  occasion  of  the 
county’s  renewal  of  Corizon’s  contract  in 
February  2013.  “Corizon  has  provided 
excellent  service  to  our  inmate  population 
while  saving  the  County  millions  of  dollars 
over  the  length  of  the  contract.” 

"Even  My  Own  Bodily  Fluids 
were  Not  My  Own" 

One  after  another,  women  held  at 
Alameda  County  jails  told  me  similar  tales 
of  coercion  and  confusion,  regardless  of 
their  alleged  crime  or  their  personal  medi- 
cal history.  (The  women  all  asked  to  remain 
anonymous.) 

“They  made  me  take  one  even  though 
I’m  infertile,  told  them  so,  and  even  though 
that  could  have  easily  been  verified  with  one 
phone  call.  They  had  a woman  cop  watch  me 
pee,  I think  because  I had  indicated  I didn’t 
want  to  take  a pregnancy  test,”  one  woman 
told  me  in  a written  message. 

“They  told  me  it  was  because  ‘Glen 
Dyer  can’t  hold  women,  so  all  women  being 
held  at  Glen  Dyer  need  to  take  a pregnancy 
test,’  which  didn’t  make  any  sense,”  wrote 
another. 

“It  struck  me  for  the  first  time  when 
I was  forced  to  pee  in  the  cup,  that  I really 
could  be  coerced  to  do  things  that  I didn’t 
want  to  do,  and  that  it  didn’t  take  much 
either.  I was  pretty  furious  that  even  my 
own  bodily  fluids  were  not  my  own,”  a third 
woman  wrote  in  her  prison  diary,  which  she 
shared  with  me. 


When  they  arrive  at  the  jail,  prisoners 
have  a very  brief  consult  with  a health-care 
worker  who  asks  a few  basic  medical  ques- 
tions. Then  they  are  given  the  pregnancy 
test  - before  they  are  technically  booked 
into  the  jail,  but  are  in  sheriffs’  custody. 

While  Alameda  County  sheriffs  claim 
these  tests  are  meant  to  protect  women’s 
health,  during  this  limbo  period  in  hold- 
ing - which  can  last  for  more  than  two 
days  - it  is  jail  policy  that  detainees  are  not 
given  access  to  doctors,  nurses  or  any  other 
medical  care,  including  their  prescribed 
medications  for  conditions  as  serious  as 
diabetes,  multiple  sclerosis  and  HIV. 

Alameda  County  and  Corizon  both 
declined  to  answer  questions  about  their 
specific  reproductive  health-care  policies 
and  pregnancy  test  practices  due  to  the 
ACLU’s  pending  lawsuit. 

“Women  are  provided  with  a wide 
range  of  services,  including  contracep- 
tion, as  well  as  obstetrical  care  if  they  are 
pregnant  while  incarcerated,”  Corizon 
spokesperson  Susan  Morganstern  wrote  in 
an  email.  “Corizon’s  policies  are  consistent 
with  the  American  Congress  of  Obstetri- 
cians and  Gynecologists,  and  the  entire 
program  is  closely  monitored  by  a board- 
certified  obstetrician/gynecologist.” 

Though  sheriffs  previously  said  that 
mandatory  pregnancy  testing  was  Corizon’s 
policy,  they  have  changed  their  story  follow- 
ing the  ACLU’s  suit. 

“They  are  saying  different  things  in 
different  contexts,”  said  the  ACLU’s  Gill. 
“They’ve  variously  said  they’re  required 
to  do  it  or  that  their  health-care  contract 
requires  it,  which  may  be  the  case  but  is 
irrelevant.” 

Since  the  suit  was  filed,  sheriffs  have 
repeatedly  stated  that  the  policy  was  a result 
of  a consent  decree,  though  they’ve  declined 
to  provide  details. 

“In  the  past  we’ve  gotten  sued 
for  not  doing  pregnancy  tests,  so  it’s  one 
of  those,”  Alameda  County  Sergeant  Ray 
Kelly  said,  sighing. 

Of  Alameda  County’s  two  jails,  only 
the  suburban  Santa  Rita  “mega-jail”  is  ap- 
proved to  incarcerate  female  prisoners  of 
any  kind,  including  misdemeanor  arrestees 
who  are  only  held  for  a few  hours. 

“Glen  Dyer  Detention  Facility  [in 
Oakland]  does  not  have  the  facility  or 
space  to  dedicate  to  women’s  reproductive 
health,”  said  Alameda  County  Captain 
Colby  Staysa.  “The  decision  to  not  allow 


female  inmates  at  Glen  Dyer  Jail  included 
many  factors  and  was  not  based  solely  on 
reproductive  health.” 

If  the  policy  originated  with  the 
county,  it  clearly  violates  the  Jones  v.  Dyer 
settlement  agreement,  along  with  prisoners’ 
constitutional  rights.  If  it  originated  with 
Corizon,  it’s  even  more  peculiar. 

“There’s  a strange  notion  that  if  these 
agencies  go  with  privatization,  that  lessens 
the  culpability  of  the  government  entity  in 
situations  where  there  are  unconstitutional 
violations,”  said  Barry. 

“It’s  the  sheriffs’ contract,  and  they  are 
responsible  for  the  healthcare  of  women 
in  their  jails.  It’s  not  like  the  health-care 
provider  could  come  in  and  do  whatever 
they  want,”  said  Gill. 

It’s  not  clear  why  Corizon  would  facil- 
itate costly,  unwanted  medical  procedures 
on  unwilling  women,  but  the  company 
has  good  reason  to  try  to  protect  itself 
from  potential  liabilities.  In  its  short  his- 
tory, the  company  has  fought  and  settled 
several  hundred  lawsuits,  with  allegations 
ranging  from  neglect  that  resulted  in  a 
broken  finger  to  abuse  that  resulted  in 
wrongful  death. 

But  when  I asked  Sergeant  Ray  Kelly 
about  the  county’s  contract  with  Corizon, 
he  was  confident:  “Inmates  get  the  same 
level  of  care  that  you  or  I would,  probably 
better  in  some  cases.” 

The  ACLU’s  case  is  set  to  go  to  trial 
this  fall  in  state  court.  The  suit  seeks  to 
maintain  pregnancy  testing  in  the  jails,  but 
on  a voluntary,  not  mandatory,  basis,  with 
a clear  opportunity  for  women  to  opt  out 
if  they  choose.  The  suit  also  seeks  to  have  a 
court  declare  that  the  mandatory  pregnancy 
testing  clearly  violates  the  Fourth  Amend- 
ment, which  protects  against  unreasonable 
searches. 

“The  fix  to  this  is  very  simple:  You  don’t 
force  a pregnancy  test  on  every  women 
who’s  arrested,”  said  Gill. 

But  as  long  as  pregnant  women  are 
incarcerated,  Alameda  County  and  other 
jails  will  attempt  to  strike  a balance  be- 
tween delivering  minimally  acceptable  care 
while  protecting  themselves  from  possible 
liability. 

“Basically  what  we  would  like  to  see 
is  not  really  any  pregnant  women  in  Santa 
Rita  or  any  other  jail,”  said  Carol  Strickman, 
staff  attorney  at  Legal  Services  for  Prison- 
ers with  Children.  “I  don’t  think  jails  and 
prisons  are  very  good  at  providing  adequate 
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medical  care,  and  it’s  a vulnerable  time  for 
people.  The  bottom  line  is  resources.” 

But  there’s  one  quick  and  simple  way 
that  Alameda  County  could  cut  its  health- 
care budget  right  now:  Stop  forcing  women 
to  pee  in  those  cups. 


This  article  was  originally  published  by  RH 
Reality  Check  (www.rhrealitycheck.org)  on 
September  4, 2014;  it  is  reprinted  with  permis- 
sion, with  minor  edits.  The  ACLU’s  lawsuit 
filed  against  Alameda  County  was  removed  to 
federal  court,  and  a settlement  agreement  was 


reached  in  October  2015  that  includes  policy 
changes,  nominal  damages  and  attorneys’  fees. 
The  settlement  has  not  been  finalized  and  the 
case  remains  pending.  See:  Harman  v.  Ahern, 
U.S.D.C.  (N.D.  Cal.),  Case  No.  3:14-cv- 
03051 -MEJ-KAW. 


Connecticut  Prisoner  Obtains  Settlement  in  Civil  Rights  Case 

by  Derek  Gilna 


Jerome  Riddick,  who  has  acknowI- 
edged  he  has  a variety  of  mental  disabilities, 
suffered  for  many  years  in  the  State  of  Con- 
necticut’s prison  system;  at  one  point  he  was 
held  in  administrative  segregation  for  six 
years  without  treatment.  After  filing  multiple 
lawsuits  challenging  his  conditions  of  con- 
finement, Riddick  finally  won  a settlement 
guaranteeing  him  appropriate  mental  health 
care  as  well  as  monetary  damages. 

Riddick  alleged  in  his  federal  lawsuit 
that  he  is  “a  seriously  mentally  ill  inmate” 
who  had  been  diagnosed  with  “bipolar  disor- 
der, post- traumatic  stress  disorder,  attention 
deficit  hyperactivity  disorder,  antisocial 
personality  disorder,  and  borderline  person- 
ality disorder.”  Despite  the  fact  that  he  has 
taken  medication  for  those  disorders  since 
childhood,  the  Connecticut  Department  of 
Correction  (DOC)  denied  him  appropriate 
treatment,  transferring  him  to  the  Northern 
Correctional  Institution,  which  lacked  treat- 
ment facilities  for  mentally  ill  prisoners. 

Riddick  was  placed  in  administrative 
segregation  at  Northern,  where  he  was  in  a 
sensory  deprivation  cell  for  23  hours  a day, 
forced  to  eat  all  meals  in  his  cell,  “removed 
from  his  cell  only  for  recreation  one  hour  a 
day  and  for  showers  three  days  a week,  placed 
in  full  restraints  when  moved  from  his  cell, 
precluded  from  having  contact  visits,”  and 
similarly  restricted  with  respect  to  phone 
calls  and  work  assignments.  He  also  alleged 
that  he  had  been  harassed  by  other  prisoners 
and  prison  staff  due  to  his  mental  illness. 

Riddick  argued  that  the  lack  of  treat- 
ment and  his  conditions  of  confinement 
constituted  “deliberate  indifference,”  and 
further  aggravated  his  mental  health  condi- 
tion. According  to  his  complaint  he  suffered 
from  delusions,  hallucinations,  self-abuse 
and  self-mutilation. 

Under  the  terms  of  the  settlement, 
the  DOC  agreed  to  transfer  Riddick  to  a 
facility  where  he  will  receive  mental  health 
care,  physical  examinations  and  prompt 
treatment  for  any  health  conditions;  further, 


the  DOC  agreed  to  restore  his  institutional 
privileges,  including  commissary  privileges, 
provided  he  abides  by  institutional  rules. 
He  will  not  be  confined  in  administrative 
segregation  and  will  have  access  to  a media- 
tor to  resolve  problems.  He  will  also  receive 
15,000  in  damages  from  the  state. 

Specifically,  the  DOC  agreed  to  trans- 
fer Riddick  to  the  Garner  Correctional 
Institution  - the  facility  with  the  greatest 
range  of  services  for  the  mentally  ill.  Impor- 
tantly, it  promised  never  to  move  him  back 
to  Northern,  “or  to  any  other  Department  of 
Correction  facility  more  restrictive  than  Gar- 
ner,” unless  the  Director  of  Mental  Health 
first  examined  him  and  made  a determina- 
tion regarding  his  mental  health  status  and 
the  appropriateness  of  the  transfer. 

Although  the  lawsuit  settled  in  March 
2014,  Riddick  filed  a motion  to  reopen  the 
case  in  April  2015,  informing  the  federal 
district  court  that  the  state  had,  in  violation 
of  the  settlement,  placed  him  in  administra- 
tive segregation  at  the  Cheshire  Correctional 
Institution.  Although  the  DOC  initially 
agreed  to  release  Riddick  from  segregation 
after  45  days  if  he  not  commit  any  infrac- 
tions during  that  time  and  did  not  litigate  the 
DOC’s  “technical  breach  of  the  settlement 
agreement,”  at  the  end  of  the  45-day  period 
Riddick  remained  in  solitary. 
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While  that  issue  was  resolved  in  May 
2015  following  a court  hearing,  Riddick 
filed  another  motion  to  reopen  the  case 
the  following  month,  accusing  the  DOC 
of  breaching  its  previous  agreement  by  im- 
properly regressing  him  to  Administrative 
Segregation  phase  2 and  refusing  to  let  him 
possess  “social  mail,  magazines  and  other 
property  that  he  is  permitted  to  have  in  his 
cell  as  a phase  2 inmate.” 

The  district  court  denied  Riddick’s 
second  motion  to  reopen  on  August  25, 
2015,  “without  prejudice  to  filing  a new 
complaint  seeking  to  enforce  the  settle- 
ment agreement.”  See:  Riddick  v.  State  of 
Connecticut, U.S.D.C.  (D.  Conn.),  Case  No. 
3:13-cv-656-SRU. 
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Tragic  Death  at  Washington  Jail  Results 
in  Changes,  $1.3  Million  Settlement 


Lyndsey  Lason’s  life  was  by  no  means 
perfect,  but  she  didn’t  deserve  to  die  13 
days  after  being  booked  into  the  Snohom- 
ish County  jail  in  Everett,  Washington  in 
2011.  Yet  when  her  repeated  complaints 
of  breathing  problems  were  ignored  by 
the  jail’s  medical  staff,  that’s  exactly  what 
happened.  Lason’s  chest  filled  with  fluid, 
collapsing  her  lungs;  she  died  in  the  middle 
of  the  night  in  her  cell.  According  to  the 
county  medical  examiner,  a simple  chest 
X-ray  would  have  saved  her  life. 

In  April  2014  the  county  agreed  to  pay 
Lason’s  estate  $1.3  million  to  settle  her  fam- 
ily’s damage  claim,  prior  to  a lawsuit  being 
filed.  At  the  insistence  of  the  estate,  the 
county  also  agreed  to  numerous  improve- 
ments at  the  jail,  including  hiring  a doctor, 
reducing  the  population,  and  forming  an 
advisory  committee  to  review  jail  policies 
and  procedures. 

On  October  29,  2011,  at  the  age  of 
27,  Lason  was  arrested  on  misdemeanor 
warrants  for  theft  and  prostitution  and 
booked  into  the  Snohomish  County  jail. 
After  falling  out  of  her  bunk  a few  days 
later,  Lason  complained  to  fellow  prisoners 
and  jail  medical  staff  that  she  was  having 
trouble  breathing. 

Five  days  later  she  was  finally  seen 
by  a nurse,  who  noted  Lason  had  a high 
temperature,  rapid  breathing,  an  elevated 
heart  rate  and  “abnormally  low  oxygen 
saturation.”  The  nurse  also  reported  that 
Lason  was  hyperventilating  during  the 
examination. 

However,  instead  of  ordering  diag- 
nostic tests,  the  nurse  gave  Lason  stool 
softeners  and  muscle  relaxants  - neither  of 
which  would  have  done  anything  to  help 
her.  Lason’s  medical  condition  rapidly  wors- 
ened. She  repeatedly  cried  out  for  help,  so 
often  that  others  simply  became  acclimated 
to  her  pleas  or  thought  she  was  faking  in  an 
attempt  to  procure  drugs. 

Prisoners  began  to  make  fun  of  Lason’s 
labored  breathing  and  would  mock  the  “eke, 
eke,  eke”  sound  she  made  when  she  inhaled. 

It  got  so  bad,  in  fact,  that  Lason’s 
cellmate  put  in  for  a transfer.  The  cellmate 
later  described  how  Lason  would  straddle 
the  toilet  backwards  and  put  her  head  down 


by  Lonnie  Burton 

trying  to  find  a comfortable  position  to 
breathe,  and  thrashed  in  her  bed  at  night. 
The  cellmate  also  reported  an  atrocious  odor 
in  the  cell  which  was  later  attributed  to  the 
infection  in  Lason’s  lungs. 

“She  was  fighting  for  her  life,”  said 
Jennifer  Taylor,  Lason’s  cousin  and  the 
estate’s  representative.  “She  would  bang  on 
doors.  She  would  try  to  get  anyone  to  pay 
attention  to  her.” 

But  they  all  assumed  - wrongly  - that 
she  was  faking. 

Attorney  Royce  Ferguson,  who  repre- 
sented Lason’s  estate,  described  one  such 
incident:  “She  would  push  the  [emergency 
call]  button  and  say  ‘Help  me!  Help  me! 
Help  me!’  and  they’d  yell  at  her  ‘Quit  push- 
ing the  emergency  button!”’ 

“Essentially,  she  was  ignored,”  Fergu- 
son said.  Forensic  pathologist  Carl  Wigren 
of  the  Snohomish  County  medical  exam- 
iner’s office  told  detectives  and  KOMO  4 
News  that  an  X-ray  would  have  revealed 
lung  abscesses,  and  that  complacency  on 


On  November  23, 2015,  a grand  jury 
in  Tarrant  County,  Texas  returned  an 
indictment  against  two  Arlington  Police 
Department  detention  officers  for  one 
count  each  of  criminally  negligent  homi- 
cide. 

Pedro  Medina,  33,  and  Steve  Schmidt, 
57,  were  working  at  the  Arlington  jail  on 
March  20,  2015  when  prisoner  Jonathan 
Ryan  Paul,  42,  became  disruptive.  Paul 
was  pepper  sprayed  and  forcibly  removed 
from  his  cell,  then  began  to  struggle  while 
handcuffed  and  was  restrained  by  up  to 
four  guards. 

A 911  call  was  placed  and  paramedics 
arrived  on  the  scene.  Paul  had  no  pulse 
but  was  revived  and  transported  to  Texas 
Health  Arlington  Memorial  Hospital.  He 
was  placed  in  the  intensive  care  unit  with 
kidney  injuries,  respiratory  failure,  liver 
failure  and  a temperature  of  more  than  103. 
His  family  made  the  decision  to  remove 
him  from  life  support  three  days  later. 


the  part  of  the  jail  medical  staff  and  guards 
resulted  in  Lason’s  death. 

After  filing  a wrongful  death  dam- 
age claim  for  $10  million,  the  county  and 
Lason’s  estate  settled  for  $1.3  million.  Ac- 
cording to  the  settlement,  the  funds  were 
earmarked  to  provide  financial  assistance  to 
Lason’s  11-year-old  son,  as  well  as  for  his 
future  education. 

The  parties  also  entered  into  a separate 
agreement  which  provided  for  immediate 
improvements  in  the  jail’s  delivery  of  medi- 
cal services,  including  1)  reducing  the  jail 
population,  2)  hiring  a doctor,  3)  increasing 
nurses’  salaries  to  competitive  levels,  and 
4)  adopting  and  enforcing  new  medical 
standard  operating  procedures. 

Including  Lason,  at  least  13  prisoners 
died  at  the  Snohomish  County  jail  between 
2010  and  2014;  seven  of  those  deaths  were 
due  to  medical  conditions.  P^ 

Sources:  www.komonews.com,  www. herald, 
net,  www.kirotv.com 


An  autopsy  report  issued  by  the  Tarrant 
County  medical  examiner’s  office  found 
that  physical  restraints  and  the  use  of  pep- 
per spray  had  played  a “significant  role”  in 
Paul’s  in-custody  death,  though  the  cause 
of  death  was  undetermined. 

Prior  to  the  indictment,  Medina  had 
been  placed  on  administrative  leave  without 
pay  and  Schmidt  retired  in  October  2015. 
Paul’s  family  filed  a federal  lawsuit  against 
the  city,  alleging  that  jail  employees  were 
deliberately  indifferent  to  his  medical  needs 
and  denied  him  care  when  they  became  aware 
he  was  in  distress.  That  case  remains  pending. 

Two  other  Arlington  jailers,  Wes  Al- 
len and  Matt  Fisher,  face  termination  in 
connection  with  Paul’s  death,  while  Sgt. 
Frank  Vacante  faces  a five-day  suspension 
for  failing  to  adequately  supervise  other 
jail  staff.  P^ 

Sources:  www.star-telegram.com,  www. 
abcl3.com 


Texas  Grand  Jury  Indicts  Two  Jailers  in 
Prisoner's  Death;  Others  Face  Discipline 
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West  Virginia  Supreme  Court  Undermines 
Prisoners7  Right  to  Sue  for  Rape 


In  a March  27,  2014  decision,  the 
Supreme  Court  for  the  state  of  West 
Virginia  held  that  a female  prisoner  who 
claimed  she  had  been  raped  multiple  times 
by  a guard  could  not  sue  the  jail  authority. 
The  victim,  identified  only  as  A.B. , had  filed 
a complaint  against  the  West  Virginia  Re- 
gional Jail  Correctional  Facility  Authority 
(WVRJCFA)  in  Kanawah  Circuit  Court, 
arguing  that  officials  at  the  Southern  Re- 
gional Jail  were  negligent  for  allowing  a 
guard  to  rape  her  17  times.  According  to 
the  complaint,  the  guard,  who  supervised 
the  shower  area  on  numerous  occasions, 
would  follow  A.B.  back  to  her  cell  and  force 
her  to  have  sex. 

A.B.  asserted  that  the  WVRJCFA 
was  responsible  for  the  illegal  acts  of  its 
employees  and  that  her  attacker  violated 
her  rights  created  under  the  Prison  Rape 
Elimination  Act  (PREA). 

At  the  close  of  discovery,  the  WVR- 
JCFA moved  for  summaryjudgment  on  the 
basis  of  qualified  immunity,  arguing  “...that 
it  could  not  be  held  vicariously  liable  for  the 
intentional,  illegal  acts  of  its  employee  and 
respondent  had  not  demonstrated  a ‘clearly 
established’  right  which  the  WVRJCFA 
violated....” 

The  circuit  court  denied  summary 
judgment,  finding  that  A.B.  was  entitled 
to  sue  the  WVRJCFA  for  the  illegal  ac- 
tions of  its  employees,  and  the  defendants 
appealed. 

Relying  on  Heckenlaible  v.  Va. 
Peninsula  Regional  Jail  Authority,  491 
F.Supp.2d  544  (E.D.  Va.  2007),  the  state 
Supreme  Court  of  Appeals  wrote  that 
although  observing  prisoners  as  they 
showered  was  within  the  scope  of  the 
guard’s  employment,  the  WVRJCFA  was 
still  entitled  to  qualified  immunity,  and 
that  since  the  jail  did  not  have  a regula- 
tion prohibiting  rape,  the  guard  did  not 
actually  violate  a jail  regulation.  In  other 
words,  if  a prohibition  on  raping  prison- 
ers is  not  included  in  jail  policies,  then 
the  WVRJCFA  is  immune  from  liability 
when  guards  commit  rape. 

The  Court  further  held  that  while 
the  PREA  was  passed  in  2003,  the 
final  standards  did  not  go  into  effect 
until  2012.  [See:  PLN,  Sept.  2013,  p.  1] . 
Therefore,  since  A.B.  was  raped  in  2009, 


“...  neither  the  PREA,  nor  the  standards 
promulgated  at  its  direction,  provide 
respondent  with  a ‘clearly  established 
right’  sufficient  to  strip  the  WVRJCFA 
of  its  immunity.” 

Justice  Robin  Davis  filed  a scathing 
dissent  criticizing  the  majority  opinion. 
Blasting  her  colleagues,  Davis  wrote  that 
according  to  their  misguided  reasoning,  “... 
the  Regional  Jail  does  not  have  a duty  to 
protect  female  prisoners  from  being  raped 
by  the  correctional  officers  it  employs.... 
The  majority  opinion  summarily  [rejecting] 
Heckenlaible  on  the  grounds  that  Virginia 
did  not  extend  qualified  immunity  to  itself 
...  is  misguided....  Instead,  Heckenlaible  re- 
quires the  fact  finder  to  determine  ‘whether 
the  service  itself,  in  which  the  tortious  act 
was  done,  was  within  the  ordinary  course 
of  [the  employer’s]  business.’” 

According  to  Davis,  “the  Fourth 
Circuit  summarized  the  constitutional 
protection  afforded  the  human  body  in  Hall 
v.  Tawney,  621  F.2d  607  (4th  Cir.  1980): 
[Citizens  have]  the  right  to  be  free  of  state 
intrusions  into  realms  of  personal  privacy 
and  bodily  security  through  means  so  brutal, 
demeaning,  and  harmful  as  literally  to  shock 
the  conscience  of  a court.” 

Unfortunately,  the  rest  of  the  state 
Supreme  Court  disagreed,  resulting  in 
the  dismissal  of  A.B.’s  negligence-based 
claims  against  the  WVRJCFA.  Following 
rehearing,  on  October  31, 2014  the  Court 
entered  a superseding  order  that  reached 
the  same  result. 

“Upon  further  review  of  the  briefs, 
the  appendix  record,  the  arguments  of  the 
parties,  the  amicus  curiae,  and  the  appli- 
cable legal  authority,  we  again  find  that  the 
WVRJCFA  is  entitled  to  immunity  under 
the  circumstances  here  present;  therefore, 
we  reverse  the  order  of  the  circuit  court 
and  remand  the  case  for  entry  of  an  order 
granting  summaryjudgment  and  dismiss- 
ing the  action  against  it,”  the  Court  wrote 
in  its  superseding  opinion. 

However,  it  also  included  a caveat:  “We 
take  this  opportunity  on  rehearing  to  make 
plain  our  concern  over  the  seriousness  of  the 
allegations  contained  herein.  To  whatever 
extent  this  opinion  or  our  prior  opinion 
is  characterized  as  suggesting  that  this 
Court  is  not  mindful  of  the  pervasiveness 


and  gravity  of  the  issue  of  prison  sexual 
assault,  such  a characterization  is  at  best 
patently  incorrect.  However,  this  Court  is 
constrained  to  the  faithful  application  of  the 
law.”  See:  W.Va.  Reg’l Jail  & Corr.  Facility 
Auth.  v.  A.B.,  234  W.Va.  492,  766  S.E.2d 
751  (W.Va.  2014).  P 

Additional  source:  www.wvgazette.com 
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$130,000  Settlement  in  Minnesota 
Prisoner's  Medical  Negligence  Suit 

by  Matt  Clarke 


In  June  2oi4,theMinnesota  Depart  - 
ment  of  Corrections  (DOC)  announced 
that  it  would  pay  1 130,000  to  settle  a medi- 
cal negligence  lawsuit  brought  by  a prisoner 
who  suffered  permanent  nerve  damage  due 
to  medical  neglect. 

Eric  Thomas,  32,  was  incarcerated  at 
Stillwater  prison  when  he  became  partially 
paralyzed  one  evening.  Nurse  Elbe  Fuller 
was  called;  she  looked  at  him  and  left  him 
propped  up  in  his  cell.  Afterwards,  she 
wrote  “Faker”  in  her  medical  log.  She  did 
not  call  a doctor  before  leaving  for  the 
night. 

The  following  morning,  Thomas  was 
found  on  his  cell  floor  unable  to  commu- 
nicate. He  was  transported  to  a hospital  for 
emergency  surgery,  where  they  discovered 
a blood  clot  pressing  against  his  spine  that 
had  nearly  killed  him.  The  nerve  damage 
caused  by  the  clot,  called  Brown-Sequard 
syndrome,  made  the  right  side  of  his  body 
permanently  numb. 

After  Thomas  was  sent  to  the  hos- 
pital, nursing  supervisor  Sara  Hard  read 
the  “Faker”  note  in  his  medical  file.  She 
ordered  Nurse  Cassie  Rider  to  destroy 
the  document.  Rider  refused  and  Hard 
destroyed  it  herself.  However,  Rider  had 
secretly  photocopied  the  document  and  its 
existence  became  known  to  Thomas  and  his 
attorney,  Steve  Meshbesher  of  Minneapolis. 
The  DOC  then  decided  to  settle  the  case 
for  $130,000.  Subsequently,  Fuller  retired 
and  Hard  was  demoted  to  senior  nurse.  See: 
Thomas  v.  MN  DOC,  Washington  County 
District  Court  (MN),  Case  No.  82-cv-13- 
3992. 

Meshbesher  said  he  planned  to  file 
another  lawsuit  against  Corizon,  Inc.,  the 
medical  services  provider  for  over  9,000 
Minnesota  state  prisoners  at  the  time.  He 
said  a Corizon  doctor  on  call  that  night  was 
negligent  by  failing  to  order  that  Thomas 
be  examined  by  a physician  at  a hospital. 

The  state  declined  to  renew  Corizon’s 
contract  in  the  fall  of  2013.  Instead,  it  gave 
Centurion  Managed  Care  of  St.  Louis  a 
$67.5  million,  two-year  contract  requiring 
about  the  same  levels  of  medical  staffing 
as  the  Corizon  contract  had.  Under  that 
contract,  doctors  throughout  the  DOC  left 


work  at  4:30  p.m.  and  the  last  of  the  nurses 
left  at  1 1 :30  p.m.,  leaving  only  guards  with 
no  health  care  training  to  make  decisions 
about  prisoners  experiencing  medical 
emergencies. 

Thomas  said  he  was  moving  on  and 
hoped  to  be  transferred  to  a minimum- 
security  facility  with  a boot  camp-type 
program  that  could  reduce  his  sentence  by 
three  years.  He  enrolled  in  the  Challenge 
Incarceration  Program  in  November  2015, 
which  includes  substance  abuse  treatment, 
education,  cognitive  skills,  physical  train- 
ing and  transition  preparation. 

“There’s  no  reason  for  me  to  do  any- 
thing else  - I’m  not  looking  back  at  that  life 
I had,”  he  said.  “It’s  all  good,  and  I’ve  got 


In  January  2014,  the  City  of  Tulsa, 
Oklahoma  agreed  to  pay  $35,000  to 
settle  a lawsuit  brought  by  a man  claiming 
his  wrongful  conviction  was  the  result  of 
police  corruption;  that  same  month  the  city 
settled  a similar  case  for  $425,000,  and  it 
had  previously  reached  settlements  in  two 
related  suits. 

Bobby  Wayne  Flaley,  Sr.,  59,  served 
four  years  of  a 22-year  federal  prison  sen- 
tence for  cocaine  trafficking.  In  December 
2008  he  filed  a motion  to  vacate  his 
sentence,  alleging  that  Tulsa  undercover 
police  officer  Jeff  Henderson  had  coached 
an  informant  to  give  testimony  to  support 
the  issuance  of  a search  warrant  for  his 
home  and  business.  Prosecutors  agreed 
that  the  sentence  should  be  vacated,  citing 
evidence  that  Henderson  had  commit- 
ted perjury  in  both  Haley’s  case  and  an 
unrelated  case. 

Haley  was  released  and  filed  a federal 
civil  rights  action  against  Tulsa  officials. 
However,  the  case  was  dismissed  on  sum- 
mary judgment.  Haley  then  hired  new 
counsel,  attorney  J.  Dereck  Ingle,  who  was 
able  to  get  part  of  the  case  reinstated.  The 
city  offered  a $35,000  settlement. 


a bigger  plan.” 

From  2011  to  2014,  Minnesota  settled 
multiple  lawsuits  by  prisoners  and  their 
families  alleging  inadequate  health  care, 
totaling  $827,000.  Prisoners’  rights  at- 
torneys have  said  that  the  DOC’s  policy 
of  contracting  with  private  companies  to 
provide  medical  services  has  resulted  in  a 
system  of  rationed  health  care  resulting  in 
critical  mistakes.  In  February  2014,  Min- 
nesota Legislative  Auditor  James  Nobles 
released  a report  critical  of  the  DOC’s 
health  care  system,  stating  it  lacked  over- 
sight and  outside  accountability. 

Additional  sources:  https://coms.doc. state, 
mn.us,  www.startribune.com 


“When  we  came  into  Mr.  Haley’s  case 
at  the  11th  hour,  it  had  already  been  dis- 
missed. We  were  able  to  convince  the  court 
to  partially  reinstate  the  case.  However,  we 
were  severely  limited  on  the  evidence  we 
could  present  at  trial,  because  Mr.  Haley’s 
former  attorney  did  not  list  some  key  wit- 
nesses and  exhibits.  Because  of  this  and 
other  reasons,  Mr.  Haley  agreed  to  settle,” 
Ingle  said  in  a written  statement. 

Haley’s  suit  was  resolved  on  December 
8, 2014;  the  delay  was  due  in  part  to  a child 
support  lien  on  the  settlement  payment. 
See:  Haley  v.  The  City  of  Tulsa,  U.S.D.C. 
(N.D.  Okla.),  Case  No.  4:10-cv-00361- 
TDL-FHM. 

The  Tulsa  police  corruption  scandal 
has  thus  far  resulted  in  at  least  18  lawsuits 
and  a federal  grand  jury  probe  into  the 
Tulsa  Police  Department  that  generated 
charges  against  six  former  or  current 
police  officers  and  a former  federal  agent, 
as  well  as  allegations  of  criminal  behav- 
ior against  five  other  police  officers  who 
were  not  charged.  The  scandal  included 
allegations  of  falsified  search  warrants, 
witness  tampering,  perjury,  drug  sales 
and  conspiracy. 


Tulsa,  Oklahoma  Settles  Four  Wrongful 
Conviction  Lawsuits  for  $810,000 

by  Matt  Clarke 
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Tulsa  officials  had  previously  settled 
two  similar  lawsuits.  In  one  of  those  cases, 
DemarioT.  Harris,  33, was  sentenced  to  life 
in  prison  after  being  convicted  of  drug  and 
firearm  charges  in  2005.  He  was  released  in 
October  2010  when  prosecutors  admitted 
that  the  “conviction  was  obtained  in  viola- 
tion of  the  prisoner’s  due  process  rights.” 
His  subsequent  lawsuit  against  the  city 
settled  for  150,000. 

Additionally,  Tulsa  officials  agreed  in 
December  2013  to  a 1300,000  settlement 
in  a suit  filed  by  a woman  who  was  wrongly 
convicted  of  drug  trafficking  and  sentenced 
to  ten  years  in  federal  prison. 

Larita  Barnes,  37,  was  arrested  in  2008 
on  charges  related  to  trafficking  metham- 
phetamine.  The  charges  were  brought  by 
former  Tulsa  police  officer  Henderson  and 
former  federal  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives  (ATF)  special 
agent  Brandon  Jay  McFadden. 

To  procure  a sealed  indictment  against 
Barnes,  Henderson  and  McFadden  falsely 
testified  before  a federal  grand  jury,  claim- 
ing that  a reliable  informant  had  purchased 
87  grams  of  meth  from  Barnes  and  her 
father,  Larry  Barnes,  Sr.,  63.  To  back  up 


their  story  they  booked  87  grams  of  meth 
obtained  from  another  source  into  the 
property  room.  The  drugs  were  tested  by 
the  crime  lab  and  found  to  be  metham- 
phetamine. 

McFadden  and  Henderson  testified 
against  Barnes  at  her  criminal  trial.  She 
received  two  concurrent  ten-year  federal 
prison  sentences.  On  July  2, 2009,  Barnes’ 
criminal  conviction  was  overturned  and  she 
was  released  from  custody. 

Aided  by  attorney  Mark  Lyons,  Barnes 
filed  a federal  civil  rights  lawsuit  pursuant  to 
42  U.S.C.  § 1983  and  Bivens  against  Mc- 
Fadden, Henderson  and  the  City  of  Tulsa. 
The  suit  alleged  McFadden  and  Henderson 
had  falsified  evidence  and  conspired  with 
other  law  enforcement  employees  to  falsely 
convict  her. 

On  April  7,  2010,  McFadden  was 
indicted  on  federal  charges  related  to 
falsifying  drug  busts,  including  in  Barnes’ 
case.  Three  months  later  Henderson  was 
indicted  on  federal  charges  related  to  drug 
trafficking  and  money  laundering;  he  was 
convicted  of  six  counts  of  perjury  and  two 
counts  of  civil  rights  violations  in  August 
2011,  and  sentenced  to  42  months  in  federal 


prison.  In  December  2011,  McFadden  was 
sentenced  to  21  months  in  federal  prison 
on  drug  conspiracy  charges. 

The  City  of  Tulsa  decided  to  settle 
Barnes’lawsuit  for  $300,000;  the  settlement 
did  not  include  her  claims  against  the  U.S. 
government  for  McFadden’s  misconduct  as 
an  ATF  agent.  See:  Barnes  v.  City  of  Tulsa, 
U.S.D.C.  (N.D.  Okla.),  Case  No.  4:10-cv- 
00507-FHM. 

In  January  2014,  city  officials  settled 
another  suit  stemming  from  the  police 
corruption  scandal,  filed  by  Barnes’ father, 
Larry  Wayne  Barnes,  Sr.  The  $425,000 
settlement,  finalized  in  March  2014,  com- 
pensated Mr.  Barnes  for  the  16  months  he 
served  in  prison  following  his  wrongful 
conviction  on  drug  charges  in  2008.  He 
had  received  a 66-month  sentence.  See: 
Barnes  v.  City  of  Tulsa,  U.S.D.C.  (N.D. 
Okla.),  Case  No.  4:ll-cv-00582-HE- 
PJC. 

Around  50  people  have  been  freed 
from  prison  or  had  their  sentences  re- 
duced due  to  the  Tulsa  police  corruption 
scandal. 

Additional  source:  Tulsa  World 
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Washington  State:  Class-action  Alleges 
DOC  Policy  of  Denying  Medical  Care 


A FEDERAL  CLASS-ACTION  SUIT  FILED 

on  November  17,2015  claims  that  the 
Washington  State  Department  of  Correc- 
tions (DOC)  has  promulgated  and  carried 
out  a policy  of  denying  necessary  medical 
care  to  prisoners  with  serious  health  prob- 
lems. According  to  the  complaint,  DOC 
officials  often  overrule  their  own  clinicians 
who  recommend  medical  treatment. 

The  “DOC  denies  patient-prisoners 
access  to  constitutional  medical  care  by  uti- 
lizing a healthcare  preapproval  system  that 
regularly  results  in  arbitrary  and  unsound 
decisions  ...  by  allowing  a committee  of... 
administrators  who  have  little  familiarity 
with  the  patient  to  override  the  clinical 
recommendations  of  the  patient’s  treating 
DOC  practitioner  and  outside  specialists,” 
the  lawsuit  states. 

The  four  named  plaintiffs  in  the  case, 
who  seek  to  represent  a class  of  almost 
17,000  prisoners  in  Washington’s  prison 
system,  suffer  from  a variety  of  undiagnosed, 
untreated  or  inadequately  treated  medical 
conditions,  including  stage-three  kidney 
disease,  painful  hernias,  wrist  and  hand 
pain,  and  other  serious  ailments  causing 
chronic  pain  and  suffering. 

According  to  DOC  policies,  “Medical 
care  for  Washington  prisoners  is  provided 
according  to  the  terms  of  an  ...  Offender 
Health  Plan  (OHP).”If  a prisoner  requires 
care  not  specified  in  the  OHP,  his  or  her 
request  goes  before  the  Care  Review  Com- 
mittee (CRC),  which  consists  of  DOC 
physicians,  physician  assistants  and  nurse 
practitioners  who  vote  to  either  approve  or 
deny  the  requested  treatment.  Each  CRC 
session  lasts  no  more  than  two  hours,  and 
the  committee  members  review  up  to  20  in- 
dividual cases  in  that  short  time  period.The 
plaintiffs  allege  that  over  60%  of  requests 
for  medical  care  are  denied. 

Merf  Ehman,  a staff  attorney  with 
Columbia  Legal  Services  (CLS),  said  the 
“DOC  is  required  to  provide  constitution- 
ally adequate  medical  care  to  prisoners. 
Denial  of  necessary  medical  care  by  prison 
officials  is  a violation  of  the  Eighth  Amend- 
ment, which  forbids  the  use  of  cruel  and 
unusual  punishments.”  He  also  noted  that 
prisoners  are  generally  physiologically  ten 


by  Derek  Gilna 

years  older  than  their  chronological  age 
and  have  more  medical  issues  than  in  the 
general  population,  which  makes  the  de- 
nial of  necessary  medical  care  even  more 
problematic. 

That  is  significant,  Ehman  said,  be- 
cause “More  than  97  percent  of  the  people 
now  behind  bars  will  someday  leave  prison 
- about  7,000  a year  from  [the]  DOC. 
Providing  prisoners  with  necessary  medical 
care  today  will  result  in  healthier  commu- 
nities tomorrow  [since]  studies  show  that 


One  of  the  many  challenges  Ex- 
perienced by  the  more  than  630,000 
people  released  from  prison  each  year  in  the 
United  States  is  securing  employment.  And 
one  of  the  biggest  hurdles  ex-prisoners  face 
when  seeking  jobs  is  the  box  on  most  em- 
ployment applications  which  asks  whether 
or  not  they  have  been  convicted  of  a crime. 
Late  last  year,  with  the  urging  of  many 
prisoners’  rights  advocates  - including  the 
Human  Rights  Defense  Center  (HRDC), 
which  publishes  Prison  Legal  News  - Presi- 
dent Obama  announced  an  executive  order 
“banning  the  box” for  federaljob  applicants. 

Obama  made  his  announcement  on 
November  2,  2015  at  a drug  treatment 
center  in  Newark,  New  Jersey.  Joined  by 
U.S.  Senator  Cory  Booker  and  Newark 
Mayor  Ras  J.  Baraka,  Obama  also  unveiled 
$8  million  in  federal  grants  to  improve  op- 
portunities for  released  prisoners  reentering 
society,  including  more  funding  for  public 
housing.  Further,  he  called  on  Congress  to 
pass  ban  the  box  legislation. 

In  a speech  at  Rutgers  University,  Presi- 
dent Obama  said, “There  are  people  who  have 
gone  through  tough  times.  They’ve  made 
mistakes.  But  with  a little  bit  of  help,  they  can 
get  on  the  right  path.  That  is  what  we  have  to 
invest  in,  that  is  what  we  need  to  believe  in.” 

The  White  House  released  a state- 
ment expanding  on  Obama’s  comments, 
noting  that  “Advancing  policies  and 


released  prisoners  often  have  worse  health 
and  a higher  risk  of  death  than  the  general 
public.” 

The  plaintiffs’  attorneys  and  Washing- 
ton DOC  officials  are  reportedly  engaged 
in  settlement  negotiations,  and  the  case 
remains  pending.  The  prisoners  are  repre- 
sented by  Columbia  Legal  Services,  Public 
Interest  Law  Group  and  the  law  firm  of 
MacDonald  Hoague  & Bayless.  See:  Hal- 
dane v.  Hammond, U.S.D.C.  (W.D.  Wash.), 
Case  No.  2:15-cv-01810-RAJ. 


programs  that  enable  these  men  and 
women  to  put  their  lives  back  on  track 
and  earn  their  second  chance  promotes 
not  only  justice  and  fairness,  but  also 
public  safety.” 

Three  days  prior  to  Obama’s  an- 
nouncement of  an  order  banning  the  box 
on  the  federal  level,  HRDC  had  sent  him 
a letter  outlining  the  nature  of  the  employ- 
ment problem  for  ex-prisoners. 

“An  estimated  70  million  Americans  ... 
have  an  arrest  or  conviction  that  will  show 
up  on  a routine  criminal  background  check. 
This  creates  a serious  barrier  to  employment 
for  millions  of  workers,  especially  in  com- 
munities of  color  hardest  hit  by  decades  of 
overcriminalization, ’’wrote  HRDC  execu- 
tive director  and  PLN  editor  Paul  Wright. 
“Often  a former  prisoner’s  criminal  record 
has  no  relation  to  the  type  of  job  he  or  she 
is  seeking,  but  because  ex-offenders  do  not 
constitute  a protected  class,  employers  are 
free  to  discriminate  against  them  and  deny 
them  employment  based  on  their  criminal 
record  alone.” 

Nineteen  states  and  more  than  100 
cities  and  counties  have  banned  the  box; 
seven  of  those  states  extend  such  policies  to 
both  public  and  private- sector  employers  - 
Hawaii,  Illinois,  Massachusetts,  Minnesota, 
New  Jersey,  Oregon  and  Rhode  Island,  plus 
Washington,  D.C. 

Under  President  Obama’s  executive 
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These  reforms  would  ensure  that  they  have  Sources:  www.huffingtonpost.com,  www. 
that  chance  and  help  to  restore  hope  and  newsmax.com,  www.nytimes.com,  USA  To- 
opportunity  to  those  who  have  served  their  day,  www.  nelp.  org,  HRDC  letter  to  President 
time  and  paid  their  dues  to  society.”  FI  Obama  (Oct.  30,  2015) 

California  Prisoner  Exonerated 
but  Now  Faces  Deportation 


order  banning  the  box,  applicants  for  federal 
government  jobs  (but  not  federal  contrac- 
tors) will  not  have  to  indicate  whether  they 
have  felony  convictions  on  the  initial  job  ap- 
plication.They  can,  however,  be  asked  about 
their  past  criminal  record  later  in  the  hiring 
process',  ban  the  box  policies  are  designed 
to  ensure  former  prisoners  are  not  unfairly 
excluded  from  employment  opportunities 
at  the  application  stage. 

As  noted  by  Obama,  the  federal  gov- 
ernment “should  not  use  criminal  history  to 
screen  out  applicants  before  we  even  look 
at  their  qualifications.” 

A congressional  bill  to  ban  the  box,  the 
Fair  Chance  Act  (S.  2021),  which  would 
extend  the  policy  to  federal  contractors  as 
well  as  federal  government  agencies,  was 
introduced  by  Senator  Booker  in  Septem- 
ber 2015. 

“Fair  hiring  practices  help  ensure  that 
people  who  have  served  their  time  can 
reenter  the  workforce  without  continuing 
to  be  punished  for  their  past  mistakes,”  said 
U.S.  Senator  Sherrod  Brown,  a co-sponsor 
of  the  legislation.  “All  Americans  deserve 
the  chance  to  earn  a living  and  make  a 
positive  contribution  to  their  communities. 


On  November  23 , 20 i 5 , a Los  Angeles 
judge  ordered  the  release  of  46-year- 
old  Luis  Vargas,  who  had  served  16  years  in 
prison  for  sexual  assault  and  other  charges. 
Vargas,  a legal  immigrant  prior  to  his  arrest, 
was  immediately  taken  into  federal  custody 
while  officials  investigated  his  immigration 
status  because  his  green  card  had  been 
revoked  upon  his  conviction. 

According  to  attorneys,  witnesses  had 
mistakenly  identified  Vargas  because  he  lived 
near  the  crime  scenes  and  had  a similar  tattoo 
as  the  “Teardrop  Rapist, ’’who  was  linked  to 
at  least  35  sexual  assaults  in  Los  Angeles 
since  1996.  Although  Vargas  continually 
maintained  his  innocence,  he  was  convicted 
in  1999  and  sentenced  to  55  years  in  prison. 

He  then  reached  out  to  the  California 
Innocence  Project,  pointing  to  reports  of 


crimes  identical  to  the  ones  he  was  con- 
victed of  committing,  which  had  occurred 
while  he  was  behind  bars.  Attorneys  re- 
quested new  DNA  testing,  which  linked  the 
crimes  for  which  Vargas  was  serving  time  to 
others  committed  by  the  Teardrop  Rapist. 

“The  best  thing  about  this  case  was 
that  technology  had  advanced  to  the  point 
where  we  were  able  to  determine  that  this 
DNA  evidence  could  be  used  to  show  that 
this  other  person  committed  the  crime,” 
said  Alex  Simpson,  associate  director  of  the 
California  Innocence  Project. 

Vargas  remains  in  custody  on  the  im- 
migration hold;  the  Teardrop  Rapist  has 
never  been  identified  or  caught.  FI 

Sources:  www.theguardian.com,  www.cwsl. 
edu,  www.abc7.com 
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Report  Calls  for  End  of  Welfare  and  Food  Stamp 
Restrictions  for  Felony  Drug  Offenders 

by  Derek  Gilna 


CONGRESS  SHOULD  REPEAL  THE  BAN 

on  Temporary  Assistance  to  Needy 
Families  (TANF)  and  the  Supplemental 
Nutritional  Assistance  Program  (SNAP) 
that  prevents  felony  drug  offenders  from 
participating  in  those  programs  and,  until  it 
does,  individual  states  should  relax  the  ban 
so  released  prisoners  have  a better  chance 
of  rebuilding  their  lives.  That’s  the  primary 
recommendation  contained  in  a report  by 
The  Sentencing  Project  on  the  effects  of  the 
ban  on  former  prisoners,  especially  women 
and  their  children. 

In  its  2013  report,  “A  Lifetime  of  Pun- 
ishment: The  Impact  of  the  Felony  Drug 
Ban  on  Welfare  Benefits, ’’The  Sentencing 
Project  notes  that  the  ban  on  TANF,  more 
commonly  known  as  welfare,  and  on  SNAP 
benefits  (food  stamps),  places  a dispropor- 
tionate hardship  on  women  and  blacks  who 
have  been  released  from  prison  following 
felony  drug  convictions. 

The  ban  is  one  of  the  lesser-known 
effects  of  legislation  passed  by  Congress 
in  response  to  President  Bill  Clinton’s  call 
during  his  first  State  of  the  Union  address 
in  1992  to  “end  welfare  as  we  know  it.” 
Almost  four  years  later,  Clinton  signed  into 
law  the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act,  which 
turned  welfare  into  “workfare,”  established 
new  time  limits  on  eligibility  for  benefits 
and  added  a “war  on  drugs”  provision  that 
denied  SNAP  benefits  to  felony  drug  of- 
fenders. The  ban  did  not  apply  to  any  other 
crimes  - only  drug  offenses. 

The  reforms  were  part  of  a wide- 
ranging  initiative  to  reduce  welfare  fraud 
and  welfare  dependency,  and  to  combat 
what  lawmakers  believed  was  a growing 
national  problem  of  drug  addiction.  Texas 
Republican  Senator  Phil  Gramm  cham- 
pioned the  ban,  declaring  during  floor 
debate  that  “if  we  are  serious  about  our 
drug  laws,  we  ought  not  to  give  welfare 
payments  to  people  who  violate  the  na- 
tion’s drug  laws.” 

The  Sentencing  Project  study  deter- 
mined that  the  TANF  ban  has  not  - and 
likely  will  not  - achieve  the  goals  Congress 
had  in  mind  when  it  was  enacted.  “There  is 
no  evidence  to  date  that  any  harm  caused 


by  the  ban  has  been  offset  by  the  realization 
of  significant  positive  outcomes  for  public 
safety,”  the  report  states.  “The  ban  has  not 
been  shown  to  decrease  drug  use,  nor  is  it 
necessary  to  reduce  welfare  fraud.”  On  the 
contrary,  according  to  the  report,  “by  rais- 
ing a new  substantial  barrier  to  successful 
reentry,  the  ban  may  actually  harm  public 
safety  and  public  health,  while  contributing 
to  swollen  prison  populations.” 

“For  formerly  incarcerated  individuals 
transitioning  back  to  their  home  communi- 
ties, SNAP  or  TANF  benefits  can  help  to 
meet  their  basic  survival  needs  during  the 
period  in  which  they  are  searching  for  jobs 
or  housing, ’’the  report  continues.  “By  doing 
so,  the  programs  reduce  the  likelihood  that 
formerly  incarcerated  individuals  will  return 
to  criminal  activity  to  secure  food  or  other 
essentials  for  themselves  or  their  families.” 

In  other  words,  former  felony  drug 
offenders  who  cannot  qualify  for  welfare 
and  food  stamp  benefits  are  more  likely  to 
return  to  a life  of  drugs  or  crime  in  order 
to  make  the  money  they  need  to  care  for 
themselves  and  their  families. 

Under  federal  law,  individual  states  can 
opt  out  of  the  ban  and  allow  former  felony 
drug  offenders  to  access  TANF  and  SNAP 
benefits.  In  fact,  the  report  notes,  by  2001 
eight  states  and  the  District  of  Columbia 
had  entirely  opted  out  of  the  ban,  while  an 
additional  20  states  had  modified  it.  In  the 
past  decade,  more  states  have  joined  the 
ranks  of  those  that  do  not  fully  enforce 
the  ban. 

“Despite  these  changes,”  according  to 
the  report,  “a  2011  review  of  state  policies 
by  the  Legal  Action  Center  documents 
that  three-quarters  of  the  states  enforce 
the  ban  in  full  or  in  part.  Currently,  37 
states  either  fully  or  partially  enforce  the 
TANF  ban,  while  34  states  either  fully  or 
partially  enforce  the  SNAP  ban.  Of  these 
states,  half  have  modified  the  ban  to  allow 
individuals  with  felony  drug  convictions 
to  receive  TANF  or  SNAP  benefits  under 
certain  circumstances.” 

The  report  decries  the  social  impact 
of  the  ban  as  disproportionately  harsh  for 
women  and  blacks,  the  two  groups  which 
outpace  all  others  for  felony  drug  convic- 


tions - not  necessarily  drug  usage,  but  also 
drug  trafficking.  Although  the  number 
of  men  convicted  for  drug  crimes  grew 
at  the  rate  of  419%  from  1980  to  2010, 
the  increase  in  female  offenders  jumped 
646%  during  the  same  time  period.  The 
report  further  states  that  as  of  2011,  blacks 
were  40.7%  more  likely  to  be  convicted  of 
a felony  drug  charge  even  though,  based 
on  statistics  from  the  U.S.  Department 
of  Health  and  Human  Services,  whites, 
blacks  and  Hispanics  use  drugs  at  roughly 
the  same  rate. 

Additionally,  women  face  substan- 
tially more  difficult  barriers  once  they  are 
released  from  prison  following  felony  drug 
convictions. 

“There  are  now  an  estimated  180,100 
women  in  these  states  who  may  be  af- 
fected by  the  TANF  ban  at  some  point 
in  their  lives,”  according  to  the  report. 
“The  felony  drug  ban  potentially  affects 
hundreds  of  thousands  of  women  (as  well 
as  children  and  men)  over  the  course  of 
their  lifetimes,  well  after  most  will  have 
completed  serving  their  felony  sentences. 
For  this  disproportionately  lower-income 
population,  the  sudden  loss  of  a job  or 
change  in  family  circumstances  can  move 
an  otherwise  self-supporting  household 
into  a situation  whereby  the  loss  of  federal 
benefits”  can  create  instability  and  leave  the 
family  vulnerable. 

Efforts  among  states  to  opt  out  of  the 
TANF  ban  are  spotty  at  best,  but  supporters 
of  eliminating  the  ban  have  made  recent  in- 
roads in  Alabama,  Missouri,  California  and 
Texas.  In  June  2015,  Texas  Governor  Greg 
Abbott  signed  a bill  that  included  a provi- 
sion making  former  drug  felons  eligible 
for  food  stamps,  although  parole  violations 
would  result  in  a two-year  disqualification 
and  re-offending  would  reinstate  the  ban 
for  life. 

The  new  law  keeps  former  felony  drug 
offenders  “from  being  held  hostage  for  a 
crime  that  they  did  and  paid  for  decades 
ago,”  said  Rachel  Cooper,  a senior  policy 
analyst  for  the  Austin-based  Center  for 
Public  Policy  Priorities.  About  3.6  million 
Texans  receive  food  stamps  through  SNAP, 
according  to  the  state  Health  and  Human 
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Services  Commission,  though  the  agency 
could  not  gauge  the  impact  of  the  statu- 
tory change. 

In  Alabama,  a law  that  goes  into  effect 
in  2016  eliminates  the  TANF  ban,  which 
the  advocacy  organization  Alabama  Arise 
says  will  make  benefits  available  to  the  ap- 
proximately 11,000  prisoners  incarcerated 
on  felony  drug  charges  in  Alabama’s  prison 
system.  The  group  noted  that  fully  one-third 
of  the  state’s  prison  population  is  made  up 
of  persons  jailed  on  felony  drug  offenses. 

“We  saw  it  as  a justice  issue,”  said 
Alabama  Arise  policy  analyst  Carol  Gund- 
lach.  “You  can  commit  welfare  fraud 
and  homicide  and  still  get  welfare.  That 
seemed  fundamentally  unfair  and  not  the 
best  for  reforming  our  corrections  system.” 
In  Missouri,  Governor  Jay  Nixon  signed 
legislation  in  June  2014  lifting  the  state’s 
ban  on  food  stamps  for  former  felony  drug 
offenders,  however  the  measure  included 
provisions  that  require  a completed  drug 
treatment  program  or  certification  that 
treatment  was  not  needed  as  a condition 
of  eligibility,  according  to  the  St.  Louis 
Dispatch.  Additionally,  offenders  with  three 
felony  drug  convictions  - “three  strikes”  - 
would  be  banned  for  life  from  receiving 
benefits. 

“It’s  harsh  still,  but  it’s  a lot  better  than 
saying  if  you  get  in  trouble  once  you’re  never 
getting  any  help,”  Christine  McDonald, 
an  advocate  for  lifting  the  ban,  told  the 
newspaper.  “Absolutely  we  need  to  know 
they’re  clean.” 

McDonald,  who  has  a drug  conviction 
herself,  said  the  ban  hurts  families  and 
hinders  rehabilitation.  “If  you  can’t  feed 
yourself  or  your  family,  out  of  frustration 
you’re  going  to  go  back  to  the  drugs,  back 
to  whatever  criminal  acts  get  the  money  for 
the  drugs,”  she  said.  McDonald  left  prison 
in  2004  and  was  denied  SNAP  benefits; 
today  she  runs  her  own  non-profit  organi- 
zation, Christine’s  Vision. 

The  California  legislature  passed  a bill 
in  June  2014  to  allow  people  convicted  of 
drug-related  felonies  to  receive  welfare  and 
food  stamps. 

The  movement  is  not  universally 
popular,  however.  The  Sentencing  Project 
study  found  that  around  10  states  retain  a 
full  ban  on  benefits  to  former  felony  drug 
offenders,  and  in  Pennsylvania  there  are 
efforts  to  reimpose  a ban  that  the  state  had 
opted  out  of  in  2003. 

“During  my  time  in  federal  law  en- 


forcement, many  individuals  were  arrested 
for  drug  trafficking  crimes,  found  to  have 
large  sums  of  money  and  were  receiving 
welfare  benefits,”  said  Pennsylvania  state 
Rep.  Mike  Regan,  who  introduced  a bill 
to  reinstate  the  ban.  “This  is  unfair  to  our 
residents  who  are  in  true  need  of  assistance. 
This  legislation  should  aid  in  preventing 
benefits  from  falling  into  the  wrong  hands.” 

Sue  Frietsche,  senior  staff  attorney 
for  the  Pennsylvania-based  Women’s  Law 
Project,  was  incredulous. 

“What  drug  kingpin  needs  public  ben- 
efits?” she  asked.  “This  bill  is  targeting  the 
wrong  people.”  As  of  November  12, 2015, 
Rep.  Regan’s  bill  was  “off  the  table”  for  the 
fourth  time  since  it  was  first  referred  to  a 
committee,  having  never  come  up  for  a vote. 

The  Sentencing  Project  recommended 
in  its  report  that  in  the  absence  of  action 
at  the  federal  level,  individual  states  should 
continue  to  opt  out  of  the  ban. 

“Until  such  time  as  Congressional 
repeal  of  the  ban  on  receipt  of  SNAP  and 
TANF  benefits  is  enacted,  states  should 
consider  adopting  policies  to  opt  out  of  the 
ban’s  provisions,”  according  to  the  report. 
“At  a minimum,  states  should  modify  the 
ban  such  that  individuals  with  felony  drug 
convictions  have  some  possibility  of  regain- 
ing eligibility  for  SNAP  or  TANF  benefits 
- perhaps  by  successfully  completing  drug 
education  or  treatment.”  Any  restrictions 
that  remain,  the  report  says,  should  be 
“narrowly  tailored  to  achieving  some  kind 
of  public  health  or  safety  goal,  rather  than 
being  merely  punitive  in  nature.” 

Regardless,  The  Sentencing  Project 
clearly  places  the  ultimate  blame  for  the 
ban  - and  the  responsibility  for  eliminating 
it  - on  federal  lawmakers. 

“It  is  long  overdue  for  Congress  to  re- 
peal the  drug  felony  ban  on  access  to  welfare 
benefits  and  food  stamps,”  the  report  states. 
“Among  other  incongruous  effects,  the  ban 
is  clearly  inconsistent  with  Congressional 
support  for  reentry  services  through  fund- 
ing provided  by  the  Second  Chance  Act,  as 
well  as  current  policy  recommendations  of 
the  Federal  Interagency  Reentry  Council. 
Policies  such  as  the  TANF/SNAP  ban 
make  it  increasingly  difficult  for  formerly 
incarcerated  individuals  to  return  home  and 
lead  productive  law-abiding  lives.”  FT 

Sources:  “A  Lifetime  of  Punishment:  The 
Impact  of  the  Felony  Drug  Ban  on  Welfare 
Benefits,"  The  Sentencing  Project  (2013); 


www.sentencingproject.org;  www.valley- 
central.com;  www.al.com;  www. governing, 
com;  www.rhrealitycheck.org; www.phs.org; 
www.  allvoices,  com;  www. huff ingtonpost. 
com;  www.openstates.org;  St.  Louis  Dispatch 
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HRDC  and  PLN  are  gathering  information  about 
the  business  practices  of  telephone  companies 
that  connect  prisoners  with  their  friends  and 
family  members  on  the  outside. 

Does  the  phone  company  at  a jail  or  prison  at 
which  you  have  been  incarcerated  overcharge 
by  disconnecting  calls?  Do  they  charge  excessive 
fees  to  fund  accounts?  Do  they  take  money  left 
over  in  the  account  if  it  is  not  used  within  a 
certain  period  of  time? 

We  want  details  on  the  ways  in  which  prison 
and  jail  phone  companies  take  money  from 
customers.  Please  contact  us,  or  have  the  per- 
son whose  money  was  taken  contact  us,  by 
email  or  postal  mail: 
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Criticism  of  Congressional  Mandate  to 
Keep  Immigration  Detention  Centers  Full 


IMMIGRATION  REFORM  ADVOCATES  REPORT 

little  success  with  efforts  to  eliminate 
a little-known,  controversial  quota  man- 
dated by  Congress  that  keeps  approximately 
34,000  undocumented  immigrants  incar- 
cerated on  a daily  basis,  including  many 
who  have  committed  no  crime.  Support- 
ers of  the  quota  contend  it  is  an  essential 
component  of  U.S.  immigration  policy,  but 
critics  complain  it  costs  too  much,  makes 
no  difference  in  terms  of  public  safety  and 
is  simply  unnecessary. 

Measures  to  repeal  the  quota  have  been 
voted  down  or  withdrawn  by  lawmakers 
who  believe  such  changes  would  never 
pass.  In  addition,  repeal  efforts  face  strong 
opposition  from  conservative  lawmakers 
who  fear  the  release  of  undocumented 
immigrants  and  from  private,  for-profit 
prison  companies  that  operate  over  60%  of 
immigration  detention  facilities. 

The  quota  was  established  in  2007 
in  response  to  national  concern  over  un- 
documented immigrants  following  the  9/11 
attacks. The  detainee  quota,  often  referred  to 
as  the  “detention-bed  mandate”or  “bed  quo- 
ta,” is  written  into  the  federal  budget  for  U.S. 
Immigration  and  Customs  Enforcement 
(ICE),  an  agency  within  the  Department  of 
Homeland  Security  (DHS).  It  requires  ICE 
to  “maintain  a level  of  not  less  than  34,000 
detention  beds”  at  any  given  time. 

“No  other  law  enforcement  agencies 
have  a quota  for  the  number  of  people  that 
they  must  keep  in  jail,”  declared  U.S.  Rep. 
Ted  Deutch,  a Florida  Democrat  who  pro- 
posed legislation  in  June  2013  to  eliminate 
the  bed  quota.  “Mandating  ICE  detain 
34,000  individuals  a day  does  not  secure 
our  borders  or  make  us  safer.” 

Deutch  has  been  at  the  forefront  of 
efforts  to  repeal  the  quota,  introducing  an 
amendment  to  the  DHS  appropriations 
bill  that  would  have  eliminated  the  bed 
mandate.  Joined  by  Rep.  Bill  Foster  (D-IL) 
and  with  the  support  of  189  members  of 
Congress,  the  measure  still  failed  to  pass. 
Deutch,  Foster  and  63  of  their  fellow  Con- 
gressmen sent  a letter  requesting  that  the 
Obama  administration  remove  the  quota 
from  its  fiscal  year  2015  budget  request. 
Their  plea  was  ignored. 


by  Derek  Gilna  and  Joe  Watson 

Then  in  June  2014,  Rep.  Mike  Quigley 
(D-IL)  introduced  an  amendment  during 
an  Appropriations  Committee  hearing  to 
eliminate  the  bed  quota.  He  was  joined  by 
three  colleagues,  including  Republican  Rep. 
David  Valadao  of  California  - marking  the 
first  time  a Republican  had  directly  opposed 
the  quota.  Eventually,  however,  Quigley 
withdrew  the  amendment,  knowing  it 
would  not  pass  out  of  committee. 

The  impasse  persists  despite  support 
for  repealing  the  quota  from  those  who  are 
legally  charged  with  enforcing  it.  Testifying 
at  a congressional  subcommittee  hearing 
in  April  2013,  then-DHS  Secretary  Janet 
Napolitano  called  the  bed  mandate  “artifi- 
cial” and  told  legislators  that  ICE  should  be 
detaining  people  “according  to  public-safety 
threats,  level  of  offense  ...  not  an  arbitrary 
bed  number.”  And  former  ICE  Director 
Julie  Myers  Wood  went  on  record  as  saying 
the  quota  “doesn’t  make  sense.” 

The  detention  bed  mandate  has  re- 
mained entrenched  in  federal  budget  policy 
in  part  due  to  the  public  hysteria  that  ac- 
companied the  recent  mass  migration  of 
undocumented  immigrants  and  children 
across  the  nation’s  southern  border.  Quota 
supporters  contend  it  is  necessary  to  ensure 
that  immigrants  who  are  apprehended  are 
actually  deported.  National  Public  Radio 
(NPR)  reported  that  as  of  October  2013, 
ICE  had  confirmed  a total  of  870,000  im- 
migrants had  absconded  after  being  ordered 
to  leave  the  country. 

The  bed  mandate  is  “intended  to 
compel  the  agency  to  enforce  existing  im- 
migration law,”  wrote  U.S.  Rep.  Harold 
Rogers,  the  Kentucky  Republican  who 
chairs  the  House  Appropriations  Commit- 
tee, in  an  email  to  the  news  organization. 

Indeed,  there  are  those  who  not  only 
oppose  repealing  the  quota,  but  support 
even  tougher  enforcement  efforts.  Jessica 
Vaughan,  with  the  Center  for  Immigration 
Studies,  a Washington-based  think-tank, 
argued  that  keeping  undocumented  immi- 
grants locked  up  is  the  only  way  to  ensure 
they  will  actually  be  deported. 

“Detention  is  necessary  because  of  the 
high  risk  that  people  are  simply  going  to 
flee  or  skip  out  on  their  hearings,”  she  said. 


To  compound  matters,  the  dramatic 
decline  in  illegal  border  crossings  in  re- 
cent years  has  become  problematic  for 
ICE  officials  who  are  required  to  comply 
with  the  34,000-bed  mandate.  Dwindling 
numbers  of  undocumented  immigrants 
have  prompted  the  agency  to  expand  the 
type  of  immigrants  it  detains,  including 
non-violent  traffic  offenders  who  pose  no 
threat  to  society,  in  an  effort  to  keep  deten- 
tion centers  full  and  maintain  the  quota. 

“They’re  trying  to  pick  people  up  for 
either  very  minor  traffic  violations  or  other 
minor  convictions  that  wouldn’t  be  consid- 
ered serious, but  that  they  can  quantify  as  a 
criminal  alien,”  said  University  of  Arizona 
immigration  law  professor  Nina  Rabin, 
in  an  NPR  interview.  Indeed,  the  news 
organization’s  report  included  details  of  a 
visit  to  one  ICE  detention  facility  where 
nearly  two-thirds  of  the  400  detainees  had 
no  criminal  record. 

According  to  emails  and  other  docu- 
ments obtained  by  Businessweek  through 
public  records  requests,  former  ICE  admin- 
istrator David  Venturella  told  field  office 
workers  to  “divert  resources  to  increasing 
their  arrests  and  deportations  of  those  with 
criminal  records  because  of  concern  in 
Washington”  that  the  number  of  detainees 
was  getting  too  low. The  emails  also  included 
suggestions  from  an  Atlanta  field  office  on 
how  to  increase  the  number  of  immigrant 
arrests  and  deportations,  such  as  “combing 
through  old  probation  lists  to  find  foreigners 
who  had  once  committed  a crime,”  searching 
driver’s  license  databases  and  “participating 
in  roadblocks  set  up  by  local  police.” 

Venturella  no  longer  works  for  ICE; 
after  leaving  the  agency  he  was  hired  by 
The  GEO  Group,  the  nation’s  second- 
largest  private  prison  firm,  which  operates 
a number  of  immigration  detention  centers. 
He  is  now  GEO’s  senior  vice  president  for 
business  development. 

There  is  no  doubt  that  detaining  un- 
documented immigrants  is  big  business.  In 
an  August  13,  2014  commentary  for  1 he 
Nation,  former  New  York  County  District 
Attorney  Robert  M.  Morgenthau  noted 
that  “[i]t  costs  a staggering  12  billion  a 
year  to  incarcerate  enough  people  to  satisfy 
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the  quota  - a figure  that  represents  ap- 
proximately 40  percent  of  ICE’s  15.3  billion 
budget  for  fiscal  year  2014.”  Morgenthau 
pointed  out  that  a significant  share  of  that 
money  goes  to  private,  for-profit  prison 
companies,  including  GEO  and  Correc- 
tions Corporation  of  America  (CCA). 

Congressional  support  for  the  bed  man- 
date is  less  surprising,  Morgenthau  noted, 
when  considering  the  lobbying  and  campaign 
donations  spent  on  Congress  by  CCA,  GEO 
and  Management  & Training  Corporation 
(MTC).  [See:  PLN,  April  2013.  p.l]. 

“[P]rivate-prison  companies  have  no 
incentive  to  keep  immigrants  out  of  deten- 
tion,” Morgenthau  wrote,  “because  these 
companies  get  paid  per  bed.  Even  a small 
reduction  in  the  quota  would  be  a hit  to 
their  bottom  line.  That  is  why  they  have 
poured  money  into  campaign  contributions 
and  lobbying  efforts.” 

Since  2008,  the  three  largest  private  pris- 
on corporations  have  contributed  $132,500 
to  members  of  congressional  subcommit- 
tees in  charge  of  ICE  and  federal  detention 
appropriations.  According  to  Businessweek , 
most  of  those  funds  came  from  CCA;  almost 
half  went  to  the  campaigns  of  Rep.  Rogers; 


Rep.  John  Carter  of  Texas,  who  heads  the 
Homeland  Security  Subcommittee;  Carter’s 
predecessor,  Rep.  Robert  Aderholt;  and  Rep. 
John  Culberson,  a subcommittee  member 
who  oversees  ICE’s  budget. 

The  companies  expend  far  more  on 
lobbying  - CCA  spent  over  $13  million  on 
lobbyists  on  the  federal  level  from  2005  to 
2013,  while  GEO  spent  over  $2.8  million. 

Rep.  Carter  denied  that  campaign  dona- 
tions from  private  prison  firms  had  influenced 
his  support  for  the  bed  mandate.  Rather,  he 
claimed,  the  quota  “is  an  instrument  to  require 
ICE  to  actually  enforce  the  law.” 

“The  [Obama]  administration  may 
want  to  reduce  those  levels  by  releasing 
dangerous  illegal  criminals  into  the  streets 
of  America,”  he  said  in  a statement  to  Busi- 
nessweek, “but  I stand  firm  in  my  belief  we 
must  enforce  the  laws  we  have.” 

Reform  advocates  point  to  alternative 
measures  that  would  accomplish  the  same 
goal.  For  example,  Morgenthau  has  advo- 
cated the  expanded  use  of  electronic  ankle 
monitors  for  detainees  who  are  considered 
a flight  risk,  noting  the  cheaper  cost,  while 
reserving  incarceration  only  for  those  who 
represent  “threats  to  public  safety  or  na- 


tional security,  as  determined  by  the  DHS.” 

But  he  also  argued  that  from  a legal 
standpoint,  the  quota  may  be  unconsti- 
tutional and  should  therefore  be  ignored. 

“There  are  serious  doubts  about  the 
legality  and  constitutionality  of  forcing 
ICE  to  detain  34,000  people  irrespective 
of  whether  the  agency  believes  that  it 
can  justify  each  detention,”  Morgenthau 
wrote.  ’’All  three  branches  of  government 
are  responsible  for  interpreting  and  up- 
holding the  Constitution,  including  the 
executive  branch.  This  means  that  DHS 
officials,  lawyers  and  immigration  judges 
have  both  the  legal  and  moral  obligation  to 
avoid  enforcing  the  detainee  quota.” 

That  has  not  happened,  however,  and 
ICE’s  bed  quota  remains  in  force.  Further, 
while  sweeping  immigration  reform  measures 
have  been  proposed,  they  have  not  been  en- 
acted - and  most  of  the  proposals  would  likely 
result  in  an  increase  in  immigrant  detention 
due  to  stricter  border  enforcement. 

Sources:  www.washingtonpost.com,  Bloom- 
berg News,  www.businessweek.com,  www. 
thenation.com,  www.npr.org,  www.immi- 
grantjustice.  org 
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A Clean  Slate:  Prisoners  Taking  Advantage 
of  Tattoo  Removal  Programs 


The  Los  Angeles  County  Sheriff’s 
Department  (LASD)  is  among  the 
latest  - and  largest  - agencies  to  join  a 
growing  national  trend:  providing  prison- 
ers with  the  opportunity  to  take  advantage 
of  a program  that  offers  a real  and  tangible 
step  towards  rehabilitation  and  employ- 
ability  through  free  laser  treatments  to 
remove  tattoos. 

Prisoners  in  Los  Angeles  and  else- 
where who  have  participated  in  such 
programs  have  praised  them  as  a chance  to 
literally  wipe  the  slate  clean  and  get  a fresh 
start  on  life  after  incarceration. 

The  LASD  joins  other  agencies  that 
have  purchased  laser  treatment  equipment, 
or  have  had  volunteer  medical  professionals 
help  prisoners  rid  themselves  of  tattoos  that 
are  often  a barrier  to  employment  and  so- 
cialization upon  release.  For  example,  South 
Dakota  spent  more  than  $60,000  on  a laser 
treatment  machine  that  can  be  transported 
to  each  of  the  state’s  prisons.  And  for  two 
decades,  the  Salt  Lake  City  Area  Gang 
Project  has  operated  a gang  tattoo  removal 
program  in  conjunction  with  the  University 
of  Utah  Medical  Center. 

“This  is  a good  program  that  helps 
people,”  said  Detective  Rich  Stone  of  the 
Salt  Lake  City  Metro  Gang  Unit.  “They 
might  have  some  memories  of  past  behavior, 
but  at  least  the  tattoos  won’t  be  there,  and 
they  can  move  on.” 

In  Los  Angeles,  the  Twin  Towers 
Correctional  Facility  is  the  largest  jail  in 
America,  confining  thousands  of  prison- 
ers. Those  eligible  for  tattoo  removal  have 
participated  in  the  LASD’s  Education- 
Based  Incarceration  program,  which  offers 
GED,  vocational  and  college-level  courses. 
The  program  started  with  25  prisoners  in 
February  2012  as  a collaboration  between 
the  LASD’s  Medical  Services  Bureau 
and  Inmate  Services  Bureau.  Since  then, 
it  has  expanded  to  include  over  275  male 
and  260  female  prisoners  who  have  had 
tattoos  removed,  according  to  an  LASD 
press  release. 

While  such  treatments  can  cost  hun- 
dreds to  several  thousand  dollars  to  remove 
a single  tattoo,  the  LASD  program  is 
funded  by  the  jail’s  Inmate  Welfare  Fund, 


by  Christopher  Zoukis 

using  proceeds  from  commissary  sales  and 
other  prisoner-generated  revenue. 

“This  doesn’t  cost  the  taxpayers  one 
penny,”  said  LASD  Sergeant  Ray  Harley. 
A further  economic  benefit  results  from 
the  program  because  tattoo  removal 
“greatly  improves  [prisoners’]  ability  to  get 
jobs  and  also  improves  their  self-esteem,” 
he  added. 

“Visible  tattoos,  especially  those  that 
are  gang-related  or  profane,  can  negatively 
impact  an  inmate’s  ability  to  find  employ- 
ment after  their  release,”  agreed  LASD 
Medical  Services  Bureau  Captain  Kevin 
Kuykendall.  “An  ex-inmate  who  can  find 
a job  is  better  able  to  reintegrate  into  the 
community,  and  less  likely  to  end  up  back 
in  jail.  This  program  helps  those  inmates 
that  have  made  the  commitment  to  bet- 
ter themselves  while  in  custody  carry  that 
commitment  with  them  as  they  re-enter 
our  communities.” 

The  process  of  removing  tattoos  in- 
volves short  bursts  of  intense  light  from 
a laser  aimed  at  the  tattoo  pigment  under 
the  top  layers  of  a person’s  skin.  The  light 
breaks  down  the  ink,  allowing  it  to  be 
absorbed  by  the  body  and  causing  the  tat- 
too to  fade.  Most  tattoo  removals  require 
between  three  and  eight  sessions  to  be 
completely  effective. 

LASD  spokesman  Steve  Whitmore 
said  preliminary  studies  of  prisoners  who 
take  part  in  the  Education-Based  Incar- 
ceration program  indicate  that  they  have 
a lower  rate  of  re-offending  than  other 
prisoners. 

LASD  prisoner  Jessica  Henry,  32,  a 
former  tattoo  artist  and  single  mother,  said 
the  tattoos  extending  from  her  knuckles 
to  shoulders  “represent  [her]  past”  and  she 
just  wanted  to  start  over,  saying,  “I  feel  I’m 
stereotyped  by  the  way  I look.” 

Diana  Nguyen,  29,  underwent  the 
treatment  process  to  remove  her  tattoos. 
“At  least  with  that  cuss  word  off  my  hand, 
I can  try  to  go  in  and  get  a real  job,  change 
my  life  and  not  be  the  person  who  I used 
to  be,”  she  said. 

“I  know  there’s  a lot  of  jobs  that  you  are 
not  allowed  to  have  tattoos  and  I don’t  want 
to  be  held  back  by  these  stupid  mistakes 


I have  made,”  agreed  Kristine  Roush,  30, 
who  worked  as  a stripper  to  earn  money  to 
support  her  widowed  grandfather  until  she 
was  26.  First  exposed  to  drugs  when  she 
was  8 years  old  and  addicted  to  metham- 
phetamines  by  the  age  of  13,  Roush  had  the 
phrase  “f**k  it”  tattooed  on  her  foot,  with 
stars  in  place  of  the  “u”  and  “c.”  Jailed  on 
drug  charges,  Roush  underwent  six  treat- 
ments to  remove  two  tattoos. 

“All  my  tattoos  - well  most  of  them 
- represent  all  of  my  bad  times,”  she  said. 
With  every  treatment,  Roush  added,  she 
was  more  and  more  excited  to  have  that 
part  of  her  life  removed.  “I  love  [it]  because 
I am  not  just  changing  from  the  inside,  I 
am  changing  from  the  outside  too,”  she 
remarked. 

“I  know  where  this  has  gotten  me  and 
it’s  nowhere  nice,”  noted  Nicasio  Acuna, 
who  has  spent  most  of  his  life  behind  bars 
and  took  advantage  of  the  tattoo  removal 
program  offered  by  the  Kern  County 
Probation  Department  in  Bakersfield, 
California. 

Nurse  Christine  Warner,  who  ad- 
ministers laser  tattoo  removal  treatments 
for  the  LASD,  said  the  program  is  the 
“most  rewarding  job  [she’s]  ever  had.”  The 
prisoners  are  very  grateful  for  the  service, 
she  stated.  “A  lot  of  times  they’re  moved  to 
tears.  We’ve  got  big,  burly  guys  coming  in 
here  but  they  start  crying  because  they’re  so 
grateful  to  have  this  done  - they’re  getting 
a fresh  start.” 

Despite  the  apparent  lack  of  any 
downside  for  tattoo  removal  programs, 
their  acceptance  is  not  universal.  In  Utah 
County,  Utah,  Sheriff’s  Deputy  Mike  Coyle 
has  been  trying  to  establish  such  a program 
but  has  reached  a dead  end.  There  are  no 
public  funds  available,  and  he  has  not  been 
able  to  find  a doctor  or  dermatologist  will- 
ing to  help. 

Getting  tattoos  removed  is  “almost  like 
being  reborn,”  Coyle  said.  “You’re  not  wear- 
ing  your  past  on  you  anymore.” 

Sources:  www.billingsgazette.com,  www. 
desertnews.com,  www.huffingtonpost.com, 
www.keloland.com, www.local.nixle.com, 
www.turnto23.com, www.neontommy.com 
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Report:  Nearly  One  in  Four  Exonerations 
Involves  Crimes  that  Never  Occurred 

by  Christopher  Zoukis 


A REPORT  ISSUED  BY  THE  NATIONAL 

Registry  of  Exonerations  in  November 
2013  found  that  22%  of  the  known  exonera- 
tions in  the  U.S.  resulted  from  “no-crime” 
convictions  - that  is,  cases  in  which  the 
ofFender  was  cleared  of  wrongdoing  be- 
cause the  crime  never  happened.  No-crime 
exonerations  difFer  from  those  that  involve 
a crime  committed  by  another  person,  in 
that  the  latter  tend  to  receive  more  media 
attention. 

Of  the  1,242  exonerations  included  in 
the  Registry  at  the  time  of  the  report,  210 
in  four  major  categories  were  listed  as  being 
due  to  crimes  that  were  never  committed. 
Of  those,  child  sex  abuse  cases  topped  the 
list  - 75%  of  all  child  sex  abuse  exonera- 
tions involved  no  crimes.  By  comparison, 
no-crime  homicide  exonerations  amounted 
to  only  7%  of  total  homicide  exoneration 
cases,  no-crime  sexual  assault  exonerations 
totaled  14%,  and  more  than  half  of  drug 
crime  exonerations  - 55%  - involved  cases 
where  no  crime  occurred. 

The  report  cited  a variety  of  factors 
behind  exonerations  in  no-crime  cases, 
most  commonly  because  perjury  or  false 
accusations  led  to  the  conviction.  Accord- 
ing to  the  Registry,  such  factors  occurred 
in  76%  of  no-crime  exonerations.  In  many 
adult  sex  cases,  for  example,  an  alleged  rape 
was  discovered  to  have  been  consensual  sex, 
in  some  instances  to  cover  up  infidelity  by 
a spouse.  In  most  drug  crime  exonerations, 
the  report  said,  perjury  or  false  testimony 
often  took  the  form  of  drugs  planted  on  a 
defendant  by  a witness,  a police  informant 
or  a police  officer. 

Further,  in  at  least  37%  of  no-crime 
cases,  one  or  more  accusers  recanted  their 
allegations  after  conviction. 

According  to  the  Registry,  the  high 
rate  of  exonerations  in  child  sex  abuse  cases 
was  attributed  to  the  reporting  of  the  sup- 
posed crime  days,  weeks,  months  or  even 
years  after  the  alleged  abuse,  with  no  other 
witnesses  than  the  complainant.  In  such 
cases,  the  Registry  noted,  it  was  too  late  to 
find  identifiable  physical  evidence  or  other 
information  bearing  on  the  credibility  of 
the  accusation. 

Virtually  every  no-crime  homicide 


exoneration  resulted  from  officials  mistak- 
enly classifying  deaths  as  murders  that  were 
later  attributed  to  suicide  or  an  accident, 
including  eight  arson-homicides  and  10 
cases  involving  Shaken  Baby  Syndrome, 
the  report  stated. 

In  a separate  study,  Georgia  State 
University  School  of  Law  professor  Rus- 
sell Covey  gathered  data  from  two  mass 
exonerations  resulting  from  major  police 
scandals,  one  involving  the  Rampart  Divi- 
sion of  the  Los  Angeles  Police  Department 
and  another  in  Tulia,  Texas.  Both  scandals 
resulted  in  numerous  exonerations,  virtually 
all  attributed  to  police  perjury,  in  contrast 
to  most  other  exonerations  which  have 
involved  faulty  forensics,  eyewitness  mis- 
identification,  jailhouse  informants  and 
false  confessions. 

Covey’s  study  concluded  that  such 
mass  exonerations  suggest  that  the  num- 
ber of  false  convictions  obtained  through 
police  perjury  and  misconduct  are  likely 
vastly  underreported,  because,  at  least  in 
the  Rampart  and  Tulia  cases,  more  than 
80%  of  the  wrongful  convictions  resulted 
from  guilty  pleas.  Covey  noted  that  while 
greater  attention  has  been  given  to  DNA 
and  eyewitness  identification-based  exon- 
erations/police misconduct  is  a potentially 
significant  cause  of  wrongful  convictions  in 
its  own  right.”  He  recommended  that  more 
resources  be  devoted  to  examining  police 
procedural  reforms. 

In  general,  even  though  no-crime  ex- 
onerations receive  less  public  attention  than 
those  in  which  someone  else  committed 
the  crime,  the  percentage  of  no-crime  cases 
among  all  wrongful  convictions  has  been 
steadily  increasing,  according  to  the  Reg- 
istry. In  2005,  a report  of  340  exonerations 
found  fewer  than  4%  involved  no  crime 
being  committed;  the  Registry’s  first  report, 
for  the  years  1989  to  2012,  listed  18%.  The 
November  2013  report  cited  22%  of  the 
recorded  exonerations  as  no-crime  cases. 

As  of  December  2015,  the  Registry 
listed  1,721  exonerations  nationwide;  of 
those,  511  - almost  30%  - were  listed  as 
cases  in  which  no  crime  occurred. 

Additionally,  in  2015  the  Registry  re- 
ported what  it  called  “a  substantial  increase 


in  the  number  of  Conviction  Integrity  Units 
(CIUs)”—  units  in  District  Attorneys’ offices 
that  review  and  investigate  post-conviction 
claims  of  innocence.  The  number  of  CIUs 
nearly  doubled,  from  nine  in  2013  to  15 
in  2014,  with  CIUs  contributing  to  49 
exonerations  in  2014  compared  to  only  41 
exonerations  in  all  previous  years  combined. 
In  many  cases,  the  Registry  noted,  CIUs 
have  helped  reverse  convictions  fraudu- 
lently obtained  through  police  misconduct; 
notable  examples  have  resulted  in  media 
coverage  in  Massachusetts, Texas  and  New 
York  City. 

Sources:  http://gritsforbreak.fast.  blogspot.  com, 
www.  law.  umich.  edu 
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Opposition  to  the  Death  Penalty  Grows  with  High-Profile  Support 


Five  high-powered,  influential 
individuals  have  joined  the  call  for  abol- 
ishing the  death  penalty  and  a sixth  may 
soon  be  joining  their  ranks,  according  to 
insiders  in  the  Obama  administration.  The 
list  of  new  capital  punishment  opponents 
includes  two  Supreme  Court  justices,  a 
former  U.S.  president,  a governor  and  the 
man  generally  credited  with  creating  the 
drug  cocktail  used  over  the  past  40  years 
to  administer  lethal  injections. 

Meanwhile,  President  Barack  Obama 
is  “close”  to  publicly  opposing  the  death 
penalty,  according  to  a long-time  associate. 

“He’s  not  there  yet,  but  he’s  close,  and 
needs  some  help,”  Harvard  University  law 
professor  Charles  J.  Ogletreejr.  told  the  Wash- 
ington Post  in  a July  16,2015  article.  Ogletree, 
who  has  long  opposed  the  death  penalty,  taught 
the  president  and  First  Lady  Michelle  Obama 
when  both  were  students  at  Harvard. 

“Even  if  he  doesn’t  change  his  mind  in 
the  next  year  and  a half,  I think  the  public’s 
point  of  view  is  going  to  influence  him,”  said 
Ogletree,  who  predicted  the  president  will 
eventually  throw  his  support  to  anti- death 
penalty  advocates.  “As  a citizen,  he  can  have 
an  enormous  amount  of  influence.” 

Obama  has  in  the  past  supported 
the  death  penalty  for  particularly  horrific 
crimes,  but  he  has  also  raised  questions 
about  the  fairness  of  its  application  based  on 
race  and  the  number  of  death  row  prisoners 
who  have  eventually  been  exonerated. 

“In  the  application  of  the  death  penalty 
in  this  country,  we  have  seen  significant 
problems  - racial  bias,  uneven  application 
of  the  death  penalty,”  Obama  commented 
following  a gruesome  Oklahoma  execu- 
tion in  July  2014,  during  which  prisoner 
Clayton  Lockett  writhed  and  moaned  on 
the  gurney  before  suffering  a fatal  heart 
attack  43  minutes  after  the  controversial 
drug  midazolam  was  administered.  [See: 
PLN,  Oct.  2015,  p.44]. 

The  death  penalty  was  thrust  into 
the  national  spotlight  when  European 
manufacturers  of  the  drugs  used  in  lethal 
injections  began  boycotting  U.S.  correc- 
tions departments  on  the  moral  grounds 
that  the  drugs  were  being  exported  to  the 
U.S.  to  execute  people.  Since  supplies  have 
dwindled  in  the  wake  of  the  boycott,  states 
have  shopped  around  for  substitutes,  in 
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some  cases  purchasing  the  drugs  illegally 
on  the  international  market  or  turning  to 
poorly-regulated  compounding  pharma- 
cies. [See:  PLN,  March  2014,  p.46;  June 
2011, p.l]. 

On  June  29,  2015,  a sharply-divided 
U.S.  Supreme  Court  upheld  the  use  of  the 
drug  midazolam  to  conduct  executions, 
even  though  it  has  been  at  the  center  of 
controversy  for  potentially  causing  prison- 
ers to  suffer  excruciating  pain  before  they 
die.  Ruling  5-4  in  a lawsuit  filed  on  behalf 
of  three  prisoners  on  Oklahoma’s  death  row, 
the  Court  said  their  legal  challenge  failed 
because  the  prisoners  did  not  identify  any 
“known  and  available  alternative  method” 
that  would  lower  the  risk  of  pain. 

Justice  Stephen  Breyer,  joined  by 
Justice  Ruth  Bader  Ginsburg,  penned  the 
dissenting  opinion,  in  which  he  proposed 
that  the  death  penalty  as  it  is  currently 
applied  violates  the  Eighth  Amendment’s 
prohibition  against  cruel  and  unusual  pun- 
ishment. He  also  cited  the  growing  number 
of  exonerations  of  death  row  prisoners. 

“Nearly  40  years  ago,  this  Court  upheld 
the  death  penalty  under  statutes  that,  in 
the  Court’s  view,  contained  safeguards  suf- 
ficient to  ensure  that  the  penalty  would  be 
applied  reliably  and  not  arbitrarily, ’’Justice 
Breyer  wrote.  “The  circumstances  and  the 
evidence  of  the  death  penalty’s  application 
have  changed  radically  since  then.” 

“[Cjonvincing  evidence  ...  that  in- 
nocent people  have  been  executed”  and 
evidence  that  the  death  penalty  “has  been 
wrongly  imposed”  in  the  executions  of 
more  than  100  innocent  men  and  women 
demonstrate  the  cruelty  of  capital  punish- 
ment, he  added.  See:  Glossip  v.  Gross,  135 
S.Ct.2726  (2015). 

“This  is  not  what  people  expected  when 
they  wrote  the  cases  upholding  the  death 
penalty  more  than  forty  years  ago,  and 
therefore  I think  it’s  time  to  revisit  the  issue,” 
Justice  Breyer  said  in  a subsequent  interview. 

Attorney  Dale  Baich,  one  of  the  attor- 
neys representing  the  Oklahoma  prisoners, 
took  aim  at  the  drug  used  by  that  state’s 
prison  system. 

“Today’s  ruling,  which  allows  depart- 
ments of  corrections  to  use  midazolam  in 
lethal  injection  executions,  contradicts  the 
scientific  and  medical  understanding  of 


the  drug’s  properties,”  Baich  told  the  New 
York  Times.  “Because  the  Court  declined  to 
require  that  states  follow  scientific  guide- 
lines in  determining  their  lethal  injection 
procedures,  states  will  be  allowed  to  conduct 
additional  human  experimentation  when 
they  carry  out  executions  by  lethal  inj  ection.” 

Indeed,  the  man  generally  considered 
the  father  of  the  lethal  injection  process 
has  criticized  capital  punishment  on  the 
grounds  that  it  is  applied  arbitrarily  in 
cases  in  which  the  guilt  of  the  condemned 
prisoner  cannot  be  guaranteed. 

“I  am  ambivalent  about  the  death  pen- 
alty,” said  Dr.  Jay  Chapman,  the  pathologist 
who  invented  the  lethal  injection  protocol. 
“[Tjhere  have  been  so  many  incidents  of 
prosecutorial  misconduct,  or  DNA  testing 
that  has  proved  a prisoner’s  innocence.  It’s 
problematic.” 

“There  are  some  criminals  who  have 
no  redeeming  features  and  who  will  never 
be  rehabilitated  - in  those  cases  I would 
support  the  death  penalty,”  Chapman  told 
The  Guardiaji.  “But  I’ve  also  seen  the  mis- 
conduct that  can  occur,  and  the  problem  is: 
how  do  you  sort  out  one  from  the  other?” 

Chapman  criticized  the  use  of  mid- 
azolam, saying  it  “would  not  be  my  drug 
of  choice”  for  executions  because  it  must 
be  taken  in  relatively  large  doses  before  it 
reaches  lethal  levels. 

Former  U.S.  President  Jimmy  Carter 
first  called  for  a national  moratorium  on 
capital  punishment  during  remarks  at  an 
American  Bar  Association  (ABA)  sympo- 
sium at  the  Carter  Center  in  Atlanta  on 
November  12,2013. 

“We  should  abolish  the  death  penalty 
here  and  throughout  the  world,”  Carter 
said,  noting  the  death  penalty  has  long  been 
contaminated  with  racial  and  economic 
bias.  “The  only  consistency  today  is  that  the 
people  who  are  executed  are  almost  always 
poor,  from  a racial  minority,  or  mentally 
deficient,”  he  stated.  “It’s  almost  inconceiv- 
able in  these  modern  days  to  imagine  that 
a rich  white  man  would  be  executed  if  he 
murdered  a black  person.” 

Carter  suggested  that  public  discom- 
fort with  capital  punishment  could  make  a 
difference  in  the  way  the  death  penalty  is 
carried  out.  “The  Supreme  Court  is  heavily 
influenced  by  public  opinion,”  he  observed. 


January  2016 


50 


Prison  Legal  News 


“I  don’t  think  there’s  any  doubt  that  the  Su- 
preme Court  changes  its  mind  on  a number 
of  issues,  particularly  social  issues,  because 
of  public  opinion.” 

Thirty-one  states  still  have  capital 
punishment,  but  anti-death  penalty  senti- 
ment continues  to  grow  across  the  nation. 
The  most  recent  state  to  ban  executions  was 
Nebraska,  in  May  2015.  In  Delaware,  state 
lawmakers  considered  hotly-debated  leg- 
islation to  repeal  the  death  penalty  during 
the  2015  session  - a proposal  that  gained 
the  support  of  the  state’s  governor. 

“It  doesn’t  make  us  safer,”  Governor 
Jack  Markell  said  of  capital  punishment. 
“Should  the  repeal  bill  come  to  my  desk,  I 
would  sign  it.” Believing  the  death  penalty 
to  be  an  “instrument  of  imperfect  justice,” 
Markell  said  the  number  of  death  row  exon- 
erations and  revelations  of  flawed  testimony 
in  certain  cases  helped  shift  his  opinion. 

“This  is  not  an  easy  issue.  My  thinking 
has  changed  and  I just  wanted  to  give  it  very 
careful  consideration,”  he  added.  The  bill  to 
ban  capital  punishment  in  Delaware  failed 
to  clear  the  House  Judiciary  Committee  on 
a 6-5  vote  in  May  2015. 

In  Virginia,  former  state  Attorney 
General  Mark  Earley  also  announced  his 
opposition  to  the  death  penalty.  After  over- 
seeing 36  executions  during  his  tenure  in 
office  from  1998  to  2001,  Earley  said  he  has 
now  “come  to  the  conclusion  that  the  death 
penalty  is  based  on  a false  utopian  premise. 
That  false  premise  is  that  we  have  had,  do 
have,  and  will  have  100%  accuracy  in  death 
penalty  convictions  and  executions.” 

“If  you  believe  that  the  government 
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editorial  noted  that  of  the  three  capital  cases 
tried  in  Texas  during  2015,  all  three  resulted  in 
life  sentences.  Continuing  a downward  trend, 
there  were  28  executions  nationwide  last  year 
- the  lowest  number  since  1991.  Meanwhile, 
there  have  been  150  exonerations  of  death  row 
prisoners  over  the  past  38  years. 

In  October  2015,  in  an  interview  with 
The  Marshall  Project,  an  independent  news 
agency  that  focuses  on  criminal  justice 
issues,  President  Obama  said  the  death 
penalty  was  “deeply  troubling”  in  practice. 
Which  is  about  the  closest  any  sitting 
president  has  come  to  condemning  capital 
punishment. 

Sources:  www.  clatl.  com;  www.ajc.  com;  www. 
daltondailycitizen.  com;  www.  nationaljournal. 
com;  www.usatoday.com;  www.deathpenal- 
tyinfo.  org;  www.  washingtonpost.  com;  www. 
cnn.com;  www.delawareonline.com;  www. 
theguardian.  com;  M.  Earley,  A Pink  Cadil- 
lac, An  IQ  of  63,  and  a fourteen-year-old 
from  South  Carolina:  Why  I Can  No  Longer 
Support  the  Death  Penalty,  ” 49  University  of 
Richmond  Law  Review  811  (March  2015); 
Roanoke  Times;  The  Star-Telegram;  Dallas 
Morning  News 
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always  ‘gets  it  right,’  never  makes  seri- 
ous mistakes,  and  is  never  tainted  with 
corruption,  then  you  can  be  comfortable 
supporting  the  death  penalty,”  Earley  wrote 
in  an  article  for  the  University  of  Richmond 
Law  Review.  “I  can  no  longer  support  the 
imposition  of  a penalty  so  final  in  nature, 
yet  so  fraught  with  failures.” 

Even  the  state  of  Texas  - notorious  for 
executing  more  people  than  any  other  state 
- has  seen  erosion  in  support  for  capital 
punishment. 

“Texas  should  join  the  19  U.S.  states 
where  the  death  penalty  has  been  abol- 
ished,” wrote  former  prosecutor  Tim 
Cole  in  an  op-ed  in  the  Fort  Worth  Star- 
Telegram.  Cole,  who  served  four  terms  as 
District  Attorney  in  Archer,  Clay  and  Mon- 
tague counties,  said  growing  doubt  over  the 
death  penalty’s  fairness  is  influencingjuries 
to  shy  away  from  capital  punishment. 

“I  believe  it  is  happening  because  the 
problems  with  how  the  death  penalty  is 
assessed  have  become  evident  to  everyone, 
including  jurors,”  he  declared.  “If  you  can 
show  me  a perfect  system,  I’ll  give  you  the 
death  penalty.  But  you  can’t.  You  can’t  show 
me  a system  that’s  so  perfect  that  you  could 
show  me  we’d  never 
execute  an  innocent 
person.” 

Cole  wrote  that 
a decline  in  death 
sentences  is  “prov- 
ing as  a state  that 
we  can  live  without 
the  death  penalty.”  A 
Dallas  MorningNews 
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Pope  Francis  Calls  for  Worldwide  Prison  Reform, 
Support  and  Hope  for  Prisoners 

by  Christopher  Zoukis 


Pope  Francis  has  endeared  himself 
to  prisoners  around  the  world  and  those 
who  advocate  on  their  behalf,  visiting  some 
of  the  world’s  most  dangerous  criminals 
and  ofFering  hope  and  support  to  all  behind 
bars,  regardless  of  their  religious  beliefs. 
The  pontiff  even  made  his  compassion  for 
prisoners  a centerpiece  of  his  most  recent 
trip  to  the  United  States,  when  he  visited  a 
prison  in  Philadelphia. 

“A  visit  by  the  pope,  it’s  an  extraor- 
dinary thing,”  said  Lou  Giorla,  the  city’s 
prison  commissioner,  who  oversaw  prepara- 
tions for  the  September  27, 2015  visit.  “It’ll 
be  a chance  for  the  world  to  take  a look.” 

Pope  Francis’visit  to  the  Curran-From- 
hold  Correctional  Facility  in  Philadelphia, 
which  holds  2,800  prisoners,  was  one  of  17 
stops  on  his  first  U.S.  tour  and  a potent  re- 
minder of  the  Argentine  pontiff’s  emphasis 
on  social  justice  issues  since  being  elected 
head  of  the  Roman  Catholic  Church  in 
March  2013. 

“It’s  really  going  to  bring  a level  of 
humanity  to  the  prison  world  and  show 
that  prisoners  are  people  and  deserve  to  be 
recognized,”  said  Ann  Schwartzman,  policy 
and  program  director  for  the  Pennsylvania 
Prison  Society,  a prisoner  advocacy  group. 

“I’d  be  glad  to  see  him,”  stated  prisoner 
Dino  Robinson,  29,  who  was  at  the  Curran- 
Fromhold  facility  awaiting  trial  and,  while 
there,  participated  in  a furniture  shop  project 
to  craft  a special  chair  presented  to  Pope  Fran- 
cis. “It  gives  us  hope  that  somebody  still  cares.” 

Since  becoming  pope,  Francis  has  dis- 
tinguished himself  as  one  of  the  most  liberal 
pontiffs  to  ever  hold  the  office,  speaking  out 
repeatedly  on  issues  ranging  from  the  death 
penalty  and  life  imprisonment  to  solitary 
confinement.  He  has  met  with  prisoners 
all  over  the  world,  including  counseling  ju- 
venile offenders  in  Brazil  and  visiting  adult 
prisoners  in  Bolivia’s  most  violent  prison. 
And  while  he  has  frequently  reiterated  the 
Vatican’s  long-standing  opposition  to  the 
death  penalty,  Pope  Francis  has  attacked 
sentences  of  life  in  prison  and  the  use  of 
solitary  confinement  with  equal  vehemence. 

“A  life  sentence  is  a hidden  death  pen- 
alty,”he  declared  during  a meeting  with  the 
International  Association  of  Penal  Law  on 


October  26, 2014.  “All  Christians  and  men 
of  good  will  are  called  today  to  fight  not  just 
for  the  abolition  of  the  death  penalty  in  all 
its  forms,  whether  it  be  legal  or  illegal,  but 
also  the  goal  of  improving  prison  condi- 
tions, out  of  respect  of  the  human  dignity 
of  people  deprived  of  their  freedom.” 

The  pontiff  then  went  further,  calling 
for  a worldwide  ban  on  all  criminal  deten- 
tion of  juveniles,  for  “special  treatment”  of 
elderly  prisoners  and  for  an  end  to  preventive 
detention,  which  he  referred  to  as  a “hid- 
den, illegal  punishment.”  Expanding  on  his 
remarks,  Pope  Francis  denounced  what  he 
termed  “the  deplorable  conditions  of  deten- 
tion that  take  place  in  different  parts  of  the 
world,”  which  he  said  are  an  “arbitrary  and 
merciless  exercise  of  power  over  persons  who 
have  been  deprived  of  freedom.” 

The  pope  took  special  aim  at  so-called 
supermax  prisons  - maximum-security 
facilities  where  prisoners  are  often  held 
in  solitary  confinement  for  what  prison 
officials  have  traditionally  maintained  are 
security  or  safety  concerns,  but  which,  crit- 
ics contend,  are  in  reality  primarily  reserved 
for  the  mentally  ill  and  prisoners  perceived 
as  troublemakers. 

“One  form  of  torture  is  sometimes 
applied  by  imprisonment  in  maximum- 
security  prisons,”  the  pontiff  said.  “With 
the  motive  of  providing  greater  security 
to  the  community  or  special  treatment  for 
certain  categories  of  prisoners,  its  main 
feature  is  none  other  than  the  isolation. 
As  demonstrated  by  studies  carried  out 
by  different  human  rights  bodies,  the  lack 
of  sensory  stimuli,  the  complete  lack  of 
communication  and  the  lack  of  contact 
with  other  human  beings,  causes  physical 
and  emotional  suffering  such  as  paranoia, 
anxiety,  depression,  and  weight  loss,  and  sig- 
nificantly increases  the  chances  of  suicide.” 

These  tortures  also  occur  in  other 
prisons,  Pope  Francis  added,  “as  a means 
to  achieve  a particular  purpose,  such  as 
confession  or  denunciation,  in  the  name  of 
national  security.  They  are  a genuine  surplus 
of  pain  that  is  added  to  the  suffering  of 
detention.  In  this  way,  torture  takes  place 
not  only  in  clandestine  detention  centers 
or  in  modern  concentration  camps, but  also 


in  prisons,  juvenile  institutions,  psychiatric 
hospitals,  police  stations,  and  other  institu- 
tions of  detention  and  punishment.” 

The  pope  cautioned  against  using 
incarceration  as  an  all-inclusive  means  of 
solving  the  world’s  troubles. 

“In  recent  decades  there  has  been  a grow- 
ing conviction  that  through  public  punishment 
it  is  possible  to  solve  different  and  disparate 
social  problems,  as  if  for  different  diseases  one 
could  prescribe  the  same  medicine,”  he  said, 
advising  that  “caution  in  the  application  of 
punishment  should  be  the  governing  principle 
of  all  criminal  justice  systems,”  and  nations 
should  not,  for  any  reason,  subvert  “respect  for 
the  dignity  of  the  human  person.” 

The  pontiff  has  made  clear  that  he  is  a 
friend  to  everyone  behind  bars,  meeting  on 
March  23, 2015  with  120  male  and  female 
prisoners  at  a facility  in  Naples,  Italy.  A church 
official  said  several  transsexual  prisoners  and 
prisoners  with  AIDS  were  chosen  to  have 
lunch  with  the  pope,  to  represent  those  sectors 
of  the  local  prison  population.  The  prisoners 
greeted  him  with  cheers  and  applause. 

That  visit  was  included  in  a day-long 
trip  to  the  southern  Italian  city,  where  the 
pontiff  also  visited  a violent  and  drug- 
infested  neighborhood  and  urged  members 
of  organized  crime  to  turn  their  backs  on 
criminal  activity  and  stop  the  “tears  of  the 
mothers  of  Naples.” 

Pope  Francis  demonstrated  his  con- 
cern for  incarcerated  men  and  women 
early  in  his  tenure  as  head  of  the  Roman 
Catholic  Church,  addressing  a group  of 
approximately  200  members  of  the  National 
Convention  of  Italian  Prison  Chaplains  in 
the  Vatican  City  on  October  23, 2013.  He 
told  the  chaplains  they  were  engaged  in 
vital  work,  calling  it  “very  challenging  and 
very  important.” 

During  his  remarks,  the  pontiff  ex- 
pressed his  belief  that  no  person,  regardless 
of  how  physically  separated  from  society,  is 
isolated  from  God. 

“God  is  a prisoner  too,”  he  explained. 
“He  is  inside  the  cell....  He  is  a prisoner  of 
our  egoism,  of  our  systems,  of  the  many 
injustices.” 

Inspiring  the  chaplains  to  do  more 
good  works,  Pope  Francis  proclaimed, 
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“Recently,  you  spoke  about  a ‘justice  of 
reconciliation,’  but  also  a justice  of  hope, 
of  open  doors  and  horizons.  This  is  not  a 
utopia.  It  can  be  done!” 

In  March  2013 , in  one  of  his  first  official 


acts,  the  pope  made  headlines  during  Holy 
Week  by  washing  the  feet  of  twelve  youth  held 
at  a juvenile  detention  center  in  Rome  while 
commemorating  the  Last  Supper,  when  Jesus 
washed  the  feet  of  his  disciples. 


Sources:  http://en.radiovatican.va,  www. 
romereports.  com,  http://zeenews.  india.  com, 
www.gmanetwork.  com,  www. salon,  com, 
www.  solitarywatch.  com,  www.  thinkprogress. 
org,  www.msn.com 


PLN  Intervenes,  Unseals  Settlement  in 
CCA  Fair  Labor  Standards  Act  Case 


PLN’S  INTERVENTION  IN  A FEDERAL  LAW- 

suit  alleging  Corrections  Corporation  of 
America  (CCA)  had  improperly  classified 
supervisors  at  two  Kentucky  prisons  as  be- 
ing exempt  from  overtime  provisions  of  the 
Fair  Labor  Standards  Act  (FLSA)  and  Ken- 
tucky’s Wage  and  Hour  Act  resulted  in  the 
court  unsealing  the  settlement  in  the  case. 

The  lawsuit  included  allegations  that 
CCA  had  misclassified  and  wrongfully 
withheld  overtime  pay  from  current  and 
former  supervisory  employees  at  the  Otter 
Creek  Correctional  Center  and  Marion 
Adjustment  Center,  both  of  which  have 
since  closed.  The  parties  reached  a settle- 
ment agreement  on  November  21, 2013.  In 
approving  the  settlement,  the  district  court 
also  granted  the  parties’joint  motion  to  seal 
two  exhibits  that  contained  “information 
concerning  the  amount  that  will  be  paid  to 
each  plaintiff  if  the  settlement  is  approved” 
and  “information  pertaining  to  the  plaintiff’s 
counsel’s  attorney  fees  and  costs.” 

Prison  Legal  News  moved  to  intervene 
on  February  4,  2014  for  the  purpose  of 
unsealing  the  exhibits  related  to  the  settle- 
ment. The  court  found  that  PLN  met  the 
conditions  to  intervene,  as  its  motion  was 
timely,  its  challenge  to  the  order  sealing  the 
settlement  exhibits  presented  “a  question  of 
law  or  fact  in  common”with  the  underlying 


by  David  Re  utter 

action,  and  there  was  no  prejudice  to  the 
parties  because  PLN  had  challenged  a pro- 
tective order  and  did  not  seek  to  participate 
in  the  merits  of  the  case. 

Examining  the  issue  of  unsealing  the 
exhibits,  the  court  found  that  “the  documents 
constitute  judicial  records  and  are  therefore 
presumptively  open  to  public  inspection.” 
As  such,  “the  party  seeking  to  block  public 
inspection  carries  the  burden  of  showing  that 
some  significantly  countervailing  interest 
outweighs  the  public  right  of  access.” 

CCA  argued  that  the  settlement  was 
a private  resolution  and  the  parties  had 
“relied  on  the  confidentiality  of  the  exhib- 
its in  negotiating  their  settlement.”  PLN 
countered  by  noting  the  settlement  was  a 
matter  of  public  concern  because  CCA’s 
revenue  primarily  comes  from  public  funds 
obtained  through  government  contracts. 

The  district  court  was  not  convinced 
“precisely  why  confidentiality  was  so  mate- 
rial” to  the  settlement  agreement,  concluded 
that  CCA  had  failed  to  “overcome  the 
presumption  in  favor  of  permitting  access” 
and  held  the  exhibits  must  be  unsealed  in 
an  August  12, 2014  order. 

Having  obtained  the  settlement  exhib- 
its, PLN  was  able  to  report  that  the  parties 
had  agreed  to  a 1260,000  settlement.  Of 
that  amount,  $131,000  was  allocated  to  the 


plaintiffs’ counsel  for  attorney  fees  and  costs 
while  the  remaining  $129,000  was  split 
between  the  25  plaintiffs  - all  current  or 
former  CCA  employees.  Individual  payouts 
ranged  from  $1,200  to  $10,800.  PLN  was 
represented  in  its  motion  to  intervene  by 
ACLU  of  Kentucky  attorney  William  E. 
Sharp.  See:  Johnson  v.  Corrections  Corpora- 
tion of  America,  U.S.D.C.  (W.D.  Ky.),  Case 
No.  3:12-cv-00246-JGH. 

This  is  the  second  time  that  PLN  success- 
fully intervened  in  a class-action  lawsuit  against 
CCA  in  order  to  unseal  setdement  documents; 
previously,  PLN  intervened  in  a similar  FLSA 
suit  against  the  private  prison  company  in 
Kansas.  [See:  PLN,  Oct.  2009,  p.31]. 
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Federal  Court  Certifies  Class-action  for  Thousands  of 
Detroit  Prisoners,  Enters  Default  Judgment 

by  Derek  Gilna 


U.S.  District  Court  Judge  Thomas 
Ludington  certified  a § 1983  class- 
action  lawsuit  affecting  tens  of  thousands 
of  people  arrested  and  detained  by  the  City 
of  Detroit,  and  appointed  a noted  prisoners’ 
rights  law  firm  in  Chicago,  Loevy  and  Lo- 
evy,  to  represent  the  lead  plaintiff,  Jonathan 
A.  Brown.  The  judge  held  that  two  classes 
of  former  prisoners  could  present  claims  - 
those  who  were  held  by  the  city  for  more 
than  48  hours  without  receiving  probable 
cause  hearings,  and  a second  class  of  those 
held  over  60  hours  without  being  provided 
mattresses  or  probable  cause  hearings. 

Brown  originally  filed  his  lawsuit  in 
2010,  alleging,  “First,  Defendant  does  not 
provide  bedding  when  an  arrestee  is  de- 
tained overnight  or  for  more  than  sixteen 
hours.  Second,  Defendant  regularly  detains 
arrestees  for  more  than  forty-eight  hours 
without  a judicial  determination  of  probable 
cause.”  Brown’s  request  for  certification  of 
another  class,  consisting  of  prisoners  who 
did  not  receive  at  least  two  meals  a day,  was 
denied.  The  size  of  the  proposed  first  class 
was  estimated  at  “about  108,000,”  and  the 
second  class  “about  30,000.” 

The  lawsuit  arose  out  of  Brown’s  arrest 
in  September  2007,  when  he  was  arrested 
without  a warrant  and  taken  to  a “small, 
cold,  isolated  room.  There  was  no  place  to 
sit  but  on  concrete  and  there  was  no  place 
to  sleep;  he  was  not  even  provided  a mat- 
tress, blanket,  or  pillow.”  After  remaining 
in  custody  for  more  than  60  hours  with 
limited  food  and  drink,  and  denied  contact 
with  his  family  and  legal  counsel,  Brown 
gave  a coerced  statement  at  the  request  of 
police  officers. 

The  City  of  Detroit  at  first  appeared 
to  ignore  Brown’s  lawsuit,  which  is  never  a 
good  idea  in  federal  litigation.  According 
to  the  district  court,  “Over  the  next  several 
months  Defendant  did  not  respond  to  dis- 
covery demands,  notwithstanding  two  court 
orders  compelling  their  production.  Ac- 
cordingly, in  April  2011  the  Court  entered 
an  order  of  default  against  Defendant.”The 
district  court  then  found  the  city  liable  for 
damages. 

Before  damages  could  be  determined, 
however,  Detroit  filed  for  bankruptcy  and 


an  automatic  stay  was  issued  by  the  bank- 
ruptcy court  that  prevented  further  progress 
in  the  suit.  The  automatic  stay  was  lifted  in 
October  2014,  which  allowed  the  litigation 
to  proceed  and  damages  to  be  determined. 
The  case  currently  remains  pending.  See: 


The  family  of  a 22-year-old  prisoner 
who  died  from  a food  allergy  while 
he  was  held  at  the  Snohomish  County, 
Washington  jail  has  settled  a lawsuit 
against  the  facility,  but  an  attorney  for 
the  family  claimed  the  county  lied  about 
the  amount  of  the  settlement  and  lied 
about  evidence  in  their  son’s  death  that 
was  only  released  after  the  family  sued 
for  disclosure. 

County  officials  announced  on  July 
27,  2015  that  they  paid  a settlement  of 
$620,000  to  the  family  of  Michael  Saffioti, 
who  died  at  the  jail  in  early  July  2012  after 
suffering  an  allergic  reaction  to  dairy  prod- 
ucts used  in  preparing  oatmeal  for  breakfast 
at  the  facility. 

“The  death  of  Mr.  Saffioti  was  a trag- 
edy,” Sheriff  TyTrenary  said  in  a prepared 
statement.  “To  own  up  for  our  mistakes  and 
to  cover  litigation  costs,  the  county  has  paid 
$620,000  in  this  settlement.” 

“There  was  a global  settlement  dis- 
cussed of  $2.4  million,” countered  attorney 
Cheryl  Snow  of  Seattle,  who  represented 
Saffioti’s  family.  “The  plaintiffs  are  con- 
cerned about  the  gross  misrepresentation 
of  the  amount  that’s  claimed  to  be  paid  by 
Snohomish  County  and  its  insurers.” 

A county  deputy  prosecutor  confirmed 
that  the  $2.4  million  total  settlement  cited 
by  Snow  was  correct,  with  most  of  that 
amount  covered  by  insurance.  The  suit  filed 
by  Michael  Saffioti’s  parents,  Rosemary  and 
Giovanni,  had  named  the  county,  individual 
corrections  department  employees  and  a 
food  services  provider  as  defendants. 

The  complaint,  which  was  eventually 
moved  to  federal  court,  alleged  that  jail  offi- 


Brown  v.  City  of  Detroit,  U.S.D.C.  (E.D. 
Mich.),  Case  No.  l:10-cv-12162-TLL- 
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cials  knew,  or  should  have  known,  that  their 
son  risked  death  from  anaphylactic  shock 
because  he  suffered  from  a severe  allergy  to 
dairy  products. The  suit  claimed  that  several 
jail  employees,  including  a guard  and  four 
nurses,  ignored  their  son’s  medical  needs 
and  his  repeated  pleas  for  help  when  he 
began  to  suffer  an  apparent  allergic  reaction 
after  eating  the  oatmeal.  About  a half-hour 
later,  he  collapsed  and  died. 

But  when  the  Saffiotis  requested 
video  surveillance  of  the  incident,  they 
were  told  that  such  evidence  did  not  exist; 
that  the  video  was  kept  for  just  60  days  in 
accordance  with  state  law.  It  was  only  later 
they  learned  that  investigators  with  the 
Snohomish  County  Sheriff’s  Office  had 
made  a copy  of  the  video  and  entered  it 
into  the  record.  After  another  unsuccessful 
request  for  disclosure,  the  family  filed  suit 
in  King  County  Superior  Court  on  October 
2,  2013,  forcing  the  county  to  release  the 
video,  which  “definitely  supported]  our 
theory,”  said  Snow. 

As  a result  of  the  public  records  lawsuit 
filed  to  secure  the  video’s  disclosure,  the 
county  paid  Rosemary  Saffioti  a settlement 
of  $95,000. 

The  saga  began  on  July  2, 2012,  when 
Michael  Saffioti  surrendered  to  police  on 
charges  of  failing  to  appear  in  court  for  a 
misdemeanor  charge  of  marijuana  posses- 
sion. Snow  said  jail  guards  knew  Saffiotti 
had  severe  food  allergies  because  he  had 
been  incarcerated  at  the  facility  before  and 
officials  had  a medical  file  which  detailed 
his  condition. 

The  surveillance  video  showed  him 
at  the  guard’s  desk  at  approximately  6:00 


Family  of  Prisoner  Who  Died  from  Allergic 
Reaction  Settles  Lawsuit  for  $2.4  Million 
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a.m.,  holding  what  appeared  to  be  a tray 
of  oatmeal  and  discussing  the  food  with 
a guard  and  other  prisoners.  According  to 
Snow,  Saffioti  was  told  that  the  food  was 
safe  for  him  to  eat  and  he  took  a few  bites. 
However,  within  several  minutes  the  video 
showed  Saffioti  back  at  the  guard’s  desk, 
using  his  inhaler.  The  lawsuit  alleged  he 
asked  to  see  medical  staff  but  was  instead 
sent  to  his  cell. 

Over  the  next  half-hour,  the  video 
shows  other  prisoners  looking  in  Saf- 
fioti’s  cell  as  he  jumped  up  and  down 
repeatedly.  He  pressed  the  cell’s  emer- 
gency call  button  but  was  ignored,  the 
suit  contended.  Finally,  after  about  35 
minutes,  a guard  responded  and  Saffioti 
was  dragged  from  his  cell,  unconscious. 
Nurses  and  then  emergency  responders 
attempted  to  revive  him,  but  he  was  pro- 
nounced dead  at  a local  hospital.  [See: 
PLN,  April  2014,  p.  18]. 

His  family’s  wrongful  death  suit  al- 
leged that  jail  guards  told  Saffioti  he  was 
“faking”  his  allergic  reaction.  Snow  said  the 
guards  “absolutely  knew  about  Michael’s 
medical  needs,”  and  that  the  video  indicated 
he  “clearly  made  his  needs  apparent,  that 


his  needs  were  ignored.  Once  he  suffered 
distress,  he  was  further  ignored.” 

“My  son  tried  to  get  help,”  his  mother 
stated.  ”He  put  on  his  emergency  light 
multiple  times.  People  in  the  same  unit 
were  trying  to  help  him.”  She  said  her 
son  smoked  marijuana  to  relieve  the  great 
anxiety  that  he  suffered  due  to  his  severe 
allergies. 

Snohomish  County  Prosecutor  Mark 
Roe  announced  on  January  3,  2013  that  he 
would  not  file  criminal  charges  against  any 
j ail  staff  in  connection  with  Saffioti’s  death. 

“I’ve  had  the  opportunity  to  read  a 
400-page  report,”  Roe  said  in  defending 
his  decision.  “I  reviewed  video  taken  in 
the  jail  the  time  the  tragedy  took  place.  I 
saw  transcripts  and  listened  to  recordings 
of  interviews.”  He  also  insisted  his  inves- 
tigation was  lair. 

But  Snow  said  she  had  been  stone- 
walled because  she  was  prevented  from 
interviewing  officials  from  the  Medical 
Examiner’s  Office  and  the  emergency 
responders.  “Instead  of  us  having  trans- 
parency, we  have  come  up  against  a brick 
wall,”  she  stated.  See:  Saffioti  v.  Snohomish 
County,  U.S.D.C.  (W.D.  Wash.),  Case  No. 


2:14-cv-00361-TSZ. 

Michael  Saffioti  was  among  over  a 
dozen  prisoners  who  died  at  the  Snohom- 
ish County  jail  since  2010.  In  addition  to 
the  lawsuit  filed  by  his  family,  a wrongful 
death  claim  was  filed  against  jail  officials 
in  March  20 1 3 on  behalf  of  Lyndsey  Lason, 
27,  alleging  her  2011  death  from  a lung 
infection  could  have  been  prevented  if  jail 
staff  had  provided  timely  and  adequate 
medical  care.  That  case  settled  in  June  2014 
for  $1.3  million.  [See  related  article  in  this 
issue  of  PLN],  P 

Sources:  www.hnjfingtonpost.com,  www. 
kirotv.com,  www.ql3fox.com,  www.her- 
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Numerous  Deaths  at  Nevada  Prison  Raise  Questions,  Concerns 


The  ACLU  and  relatives  of  Nevada 
prisoners  have  raised  concerns  in  the 
wake  of  numerous  deaths  at  one  state 
prison,  including  four  in  a span  of  less  than 
one  month  in  2013.  Nevada  Department  of 
Corrections  (NDOC)  officials  said  that  of 
the  deaths  at  the  Northern  Nevada  Cor- 
rectional Center’s  regional  medical  facility, 
most  resulted  from  natural  causes.  At  least 
47  prisoners  died  at  the  same  prison  in  2014 
and  2015  combined. 

On  October  4,  2013,  convicted  cop 
killer  Larry  Peck  was  found  unconscious 
and  unresponsive  in  his  cell.  Peck,  62,  had 
been  incarcerated  since  2003  for  the  murder 
of  Reno  police  officer  John  Bohach  during 
a standoff;  he  was  serving  a life  sentence  for 
first-degree  murder,  along  with  convictions 
for  resisting  arrest  and  obstructing  an  officer 
with  a deadly  weapon.  He  was  pronounced 
dead  at  the  Carson  Tahoe  Regional  Medi- 
cal Center;  authorities  said  they  did  not 
suspect  foul  play. 

Only  one  day  later,  prison  officials  dis- 
covered the  body  of  prisoner  Richard  Ferst 
in  his  cell.  Ferst,  52,  had  been  incarcerated 
since  July  2011  and  was  serving  a 3-to-20 
year  sentence  for  burglary,  grand  larceny  and 
possession  of  stolen  property.  Foul  play  was 
also  ruled  out  in  Ferst ’s  death. 

A 3 1-year-old  prisoner  was  discovered 
unconscious  in  his  cell  on  October  21,2013. 
Joseph  Oxford-McArthur  was  taken  to 
Carson  Tahoe  Regional  Medical  Center, 
where  he  died  four  days  later.  He  had  been 
jailed  since  July  2012  on  a one-to-three  year 
sentence  for  domestic  battery. 

Also  on  October  21,  prisoner  Scott 
Wilson  died  in  the  prison’s  medical  unit. 
Wilson,  54,  had  been  incarcerated  since 
April  2009;  prison  officials  said  he  had 
been  ill  prior  to  his  death.  His  name  was 
not  publicly  released  until  April  2014  - six 
months  later.  Officials  said  they  had  with- 
held his  name  until  they  could  locate  his 
family  members. 

“They  may  never  find  next  of  kin,” 
noted  Allen  Lichtenstein,  general  counsel 
for  the  ACLU  of  Nevada.  “It’s  one  thing 
to  give  them  a certain  measure  of  time  - to 
use  that  as  a screen  to  hide  behind  when  no 
next  of  kin  may  be  found  is  absurd.” 

Questions  were  raised  about  medical 
care  at  the  facility  because  NDOC  officials 
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declined  to  discuss  the  circumstances  of  any 
of  the  four  deaths  that  occurred  during  the 
one-month  period,  but  in  each  case  the 
medical  examiner  in  the  local  jurisdiction 
was  tasked  with  conducting  an  autopsy  and 
no  foul  play  was  identified. 

Since  the  rash  of  deaths  in  October 
2013,  almost  four  dozen  prisoners  have  died 
at  the  Northern  Nevada  Correctional  Cen- 
ter (NNCC),  including  the  following  cases. 

Paul  Skinner,  52,  was  declared  dead 
after  being  found  unconscious  at  the  prison 
in  January  2014;  he  had  served  around  17 
years.  Then  Jerome  Urban,  56,  died  on  April 
30,2014;  officials  said  Urban,  who  was  serv- 
ing ten  years-to-life  with  the  possibility  of 
parole  for  sexual  assault,  suffered  from  a 
chronic  medical  condition.  The  following 
month,  70-year-old  prisoner  Eric  Brown, 
who  was  serving  four-to-ten  years,  also  died 
due  to  a chronic  medical  condition. 

Frederick  J.  Sigmund,  72,  who  had 
been  incarcerated  since  November  1981, 
was  found  dead  in  his  cell  on  October  18, 
2014  in  what  NDOC  officials  initially 
believed  was  a homicide.  The  Carson  City 
Sheriff’s  Office  and  Washoe  County  Crime 
Lab  were  summoned  to  investigate,  but  an 


On  May  29,  2014,  a Colorado  fed- 
eral  jury  found  in  favor  of  the  City  of 
Denver  in  a lawsuit  brought  by  a former  jail 
captain  who  was  allegedly  sexually  harassed 
by  another  employee  and  subjected  to  daily 
sexual  harassment  by  prisoners,  which  her 
superiors  refused  to  address.  The  Tenth 
Circuit  affirmed  the  judgment  in  the  case 
in  September  2015. 

Former  jail  captain  Cheryl  Arabalo, 
45,  filed  a federal  civil  rights  action  against 
fellow  jail  captain  Silver  Gutierrez  and 
the  City  of  Denver.  According  to  court 
documents,  Gutierrez  served  a 75-day 
suspension  without  pay  as  punishment  for 
asking  Arabalo  to  expose  her  breasts  and, 
at  another  time,  asking  her  to  pull  up  her 
shirt  and  sit  on  his  lap.  Arabalo,  in  turn, 
was  fired  after  Gutierrez  reported  her  for 


autopsy  conducted  by  the  Washoe  County 
Coroner’s  Office  revealed  Sigmund’s  death 
was  actually  due  to  a medical  problem. 

Vincent  Depasquale,  54,  died  on  June 
15, 2015  at  NNCC,  where  he  was  serving 
life  without  parole  on  a first-degree  murder 
conviction,  prison  officials  said.  And  in  Oc- 
tober 2015,  prisoner  Travis  Gray,  3 1 , serving 
time  for  attempted  theft,  was  found  dead 
at  the  facility. 

Most  recently,  on  December  19, 2015, 
Anthony  Daniels,  53,  died  in  NNCC’s 
medical  unit;  he  was  serving  two-to-six 
years.  An  autopsy  is  pending. 

A total  of  36  Nevada  state  prisoners 
died  in  2013  (18  at  NNCC),  while  44  died 
during  2014  (24  at  NNCC)  and  41  had  died 
in  2015  as  of  late  December  (23  at  NNCC). 

“We  believe  that  substandard  medical 
care  is  rampant  throughout  the  Nevada 
prison  system,”  said  Lichtenstein.  “We  get 
a significant  number  of  complaints  about 
that.”  FJ 

Sources:  Associated  Press,  Reno  Gazette- 
Journal,  www.jrn.com,  www.lasvegassun. 
com,  www.rgj.com,  www. review  journal, 
com 


improperly  withdrawing  money  from  the 
Denver  Sheriff’s  Foundation  (DSF)  bank 
accounts. 

Arabalo  founded  DSF  in  2005  to 
provide  assistance  to  sheriff’s  department 
employees  in  emergencies.  Arabalo  and 
Gutierrez  were  once  close  friends,  and  both 
held  positions  in  DSF.  At  the  time  of  the 
embezzlement  accusation,  Arabalo  served 
as  president  of  DSF  and  Gutierrez  was  the 
foundation’s  treasurer.  A grand  jury  failed 
to  return  an  indictment  in  the  embezzle- 
ment case. 

Arabalo  also  claimed  that  Deputies 
William  Current  and  Tyler  Mazzotti,  both 
members  of  DSF’s  board,  had  drugged  and 
raped  her  while  off  duty  in  2011.  She  al- 
legedly reported  the  incident  to  a jail  major 
the  next  day,  but  failed  to  file  a police  report 
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after  the  major  told  her  the  deputies  would 
simply  claim  the  sex  was  consensual. 

U.S.  District  Court  Judge  Marcia  S. 
Krieger  instructed  jurors  to  only  consider 
the  rape  allegation  in  the  context  of  back- 
ground information  because  Arabalo  had 
waited  too  long  to  add  it  as  a claim  in  her 
lawsuit.  Arabalo  argued  that  the  embezzle- 
ment charges  were  filed  to  cover  up  her 
allegations  of  rape  and  sexual  harassment. 

Arabalo’s  attorney,  Zachary  Mugge, 
said  that  after  Arabalo’s  husband  was  fea- 
tured in  a sex  film  with  another  woman, 
prisoners  at  the  jail  began  taunting  her 
daily.  She  allegedly  reported  the  problem, 
but  several  supervisors  failed  to  take  action 
to  stop  the  harassment. 

Arabalo  had  originally  filed  a sexual 
harassment  complaint  with  the  Colorado 
Division  of  Civil  Rights.  While  that  was 
pending,  the  sheriff’s  department  began 
an  investigation  into  Arabalo.  She  was  then 
suspended  for  70  days  for  filing  an  incorrect 
computer  report  on  her  supervision  of  rou- 
tine checks  on  prisoners.  Before  she  could 
return  to  work  and  after  the  grand  jury 
failed  to  indict  her  on  the  embezzlement 
charge,  Gutierrez  took  the  embezzlement 
allegation  to  the  sheriff’s  department. 
Arabalo  was  placed  on  investigative  leave 
and  eventually  fired  for  stealing  DSF  funds. 

Linda  Lee,  another  attorney  repre- 
senting Arabalo,  noted  that  the  sheriff’s 
department  was  slow  to  look  into  the  al- 
legations of  sexual  harassment,  waiting  two 
years  to  begin  an  investigation  and  then 
stalling  some  more. 

“There  were  no  disciplinary  actions 
for  almost  a year  - they  claim  they  have  a 
zero  tolerance  policy,  but  it  is  really  zero 
enforcement,”  said  Lee,  who  also  noted 
that  Arabalo’s  disciplinary  problems  were 


questionable.  “She  has  been  on  the  force  for 
18  years  without  problems,  then  when  she 
reports  harassment  she  gets  hammered.  She 
rose  to  the  level  of  captain,  but  the  moment 
she  says  someone  sexually  harassed  her,  she 
is  no  longer  a good  employee.” 

Unsurprisingly,  Denver  City  Attorney 
Scott  Martinez  had  a different  take,  com- 
mending the  verdict  by  the  jury  of  six  men 
and  six  women  that  found  against  Arabalo. 

“We  believe  the  jury’s  quick  decision 
reflects  agreement  with  our  position,”  he 
said.  “Taking  an  hour  to  deliberate  in  a 
federal  case  shows  this  wasn’t  a close  call.” 

Arabalo  filed  a notice  of  appeal  in 
July  2014,  and  on  September  9,  2015  the 


Officials  in  Delaware  County, 
Pennsylvania  have  been  tight-lipped 
about  the  recent  suicides  of  two  prisoners 
at  the  George  W.  Hill  Correctional  Facility, 
fearing  wrongful  death  lawsuits. 

On  May  26, 2015,  Janene  Wallace,  35, 
hung  herself  using  her  bra  while  serving 
time  for  a probation  violation.  Just  weeks 
later,  46-year-old  Richard  Dandrea  com- 
mitted suicide  by  hanging  himself  with  the 
rope  from  a laundry  bag.  Both  prisoners  had 
histories  of  mental  illness. 

Philadelphia-based  attorney  David 
Inscho  said  on  July  17,  2015  that  he  had 
been  retained  by  both  families  to  review 
and  investigate  the  cases  for  potential  legal 
action.  “A  serious  investigation  is  warranted 
to  determine  whether  or  not  those  [suicide 
prevention]  guidelines  in  place  are  adequate 
and  the  training  of  their  personnel  is  ad- 


Tenth  Circuit  affirmed  both  the  district 
court’s  grant  of  the  City  of  Denver’s  sum- 
maryjudgment  motion  against  Arabalo  and 
grant  of  Gutierrez’s  motion  to  dismiss.  See: 
Arabalo  v.  City  of  Denver,  2015  U.S.  App. 
LEXIS  16004  (10th  Cir.  2015). 

Post-trial,  the  district  court  entered 
judgment  in  favor  of  Captain  Gutierrez 
and  against  Arabalo  in  the  amount  of 
$19,714.00,  plus  taxed  $3,089.48  in  costs 
against  Arabalo  for  the  City  of  Denver  and 
$804.02  for  Gutierrez.  S Arabalo  v.  City 
of  Denver,  U.S.D.C.  (D.  Colo.),  Case  No. 
Lll-cv-02343-MSK-MEH.  P^ 

Additional  source:  www.denverpost.com 


equate,”  he  said. 

The  George  W.  Hill  Correctional  Fa- 
cility is  operated  by  Community  Education 
Centers  (CEC),  a private  company  that 
took  over  operation  of  the  prison  after  the 
sudden  departure  of  the  previous  contractor, 
The  GEO  Group,  in  2008.  Following  the 
suicides,  CEC  issued  a statement  saying 
that  it  took  the  matter  “very  seriously”  and 
that  “appropriate  actions”  were  taken  after 
an  investigation. 

Records  from  the  Delaware  County 
medical  examiner’s  office  indicate  that  at 
least  six  suicides  have  occurred  at  the  facil- 
ity since  2009.  According  to  Inscho,  CEC’s 
insurance  company  declined  to  provide  him 
with  copies  of  surveillance  video  and  failed 
to  respond  to  other  document  requests.  P^ 

Source:  www.delcotimes.com 
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Oklahoma  Prisoners  Develop  Software 
which  Could  Save  the  State  Millions 


Oklahoma  legislators  have  esti- 
mated  the  state  could  save  upwards  of 
$20  million  annually  if  a computer  software 
program  developed  by  two  prisoners  at  the 
medium-securityjoseph  Harp  Correctional 
Center  is  expanded  statewide. 

Authorities  said  the  facility  began  us- 
ing the  program  to  track  prisoners’  meals  in 
the  fail  of  201 1 , according  to  Jerry  Massie,  a 
spokesman  for  the  Oklahoma  Department 
of  Corrections  (DOC).  The  creators  of  the 
software  - whom  officials  refused  to  name 
other  than  saying  one  is  a convicted  mur- 
derer and  the  other  a sex  ofFender  - have 
already  expanded  it  to  include  a wide  range 
of  money-saving  monitoring. 

“It’s  a pretty  neat  program.  It’s  all  done 
by  the  direction  of  the  supervisor  (William 
Weldon),  one  of  these  guys  who’s  kind  of, 
what  do  you  call  it,  thinking  outside  the 
box,”  said  state  Rep.  Bobby  Cleveland, 
chairman  of  the  House  Public  Safety 
Committee,  which  has  jurisdiction  over 
the  state’s  prisons.  “They  built  a system  that 
could  save  the  state  millions  of  dollars.  I 
want  to  get  the  state  using  this  thing.” 

Cleveland  said  the  software  is  based 
on  bar-coding  technology  and  was  initially 
used  to  track  prisoners  through  food  lines 
to  ensure  they  don’t  eat  twice.  The  program 
was  later  expanded  to  track  how  popular 
meals  are,  when  tools  are  checked  out  and 
returned  at  prison  work  assignments,  and 
even  to  track  incoming  shipments  of  food 
and  supplies  and  their  unit  costs. 

Monitoring  the  popularity  of  meals  al- 
lows the  DOC  to  better  predict  and  manage 
food  purchases,  more  economically  buying 
only  what  the  prison  will  need,  officials  said. 
The  program  was  also  responsible  for  alert- 
ing authorities  that  Sysco,  which  supplies 
food  to  the  state  prison  system,  was  charg- 
ing different  prices  for  the  same  food  items 
sent  to  two  different  prisons,  according  to 
the  Daily  Oklahoman. 

“It  does  kind  of  expose  the  waste  at  all 
the  other  facilities.  It  was  just  one  of  those 
genuine,  lightning-strikes  things,”  said  state 
Rep.  Jason  Murphey.  “When  you  deal  with 
the  way  state  government  spends  money, 
billions  of  dollars  go  through,”  he  added. 
“You’re  always  dependent  upon  those  at  the 


by  Christopher  Zoukis 

ground  level  to  report  what’s  going  on.  Here 
in  this  facility,  you  had  those  employees 
at  the  ground  level  taking  their  jobs  very 
seriously.” 

Rep.  Cleveland  said  the  software  can 
also  help  the  state  avert  potential  legal  ac- 
tion by  prisoners  who  sue  claiming  they 
have  been  denied  special  meals,  whether  for 
medical  or  religious  reasons.  He  said  when 
a prisoner’s  bar  code  is  scanned,  an  alert 
lets  prison  officials  know  whether  to  serve 
a Halal  or  Kosher  meal,  or  if  the  prisoner 
is  diabetic. 

Rep.  Murphey  noted,  however,  that 
caution  is  needed  when  using  a computer 
program  written  by  prisoners. 

“If  they  build  on  what  they’ve  done 
here,  they  actually  have  to  script  it  out,” 
he  said.  “If  you  have  inmates  writing  code, 
there  has  to  be  a continual  auditing  pro- 
cess. Food  in  prison  is  a commodity.  It’s 
currency.” 

“It  would  be  so  easy  for  inmates  who 
are  savvy  to  build  backdoors,  even  if  the 
code  is  audited  after  it  is  deployed,  if  it 
is  inmate-maintained,”  Murphey  told  the 
Oklahoman. 


PENNSYLVANIA  PRISON  OFFICIALS  HAVE 

paid  a total  of  $183,000  to  settle  law- 
suits brought  by  three  prisoners  who  alleged 
that  guards  at  State  Correctional  Institution 
(SCI)  Pittsburgh  physically  and  sexually 
abused  them. 

One  of  the  federal  civil  rights  actions 
was  filed  in  February  2012  against  two 
guards  and  five  current  or  former  supervi- 
sors at  the  facility.  As  previously  reported 
in  PLN,  the  abuse  of  prisoners  at  SCI 
Pittsburgh  was  so  rampant  that  it  resulted 
in  the  firings  of  several  supervisors  and 
criminal  charges  against  seven  guards,  and 
spawned  a federal  civil  rights  investigation. 
[See:  PLN,  Nov.  2012,  p.40]. 

At  issue  in  the  lawsuit  was  the  abuse  of 
a prisoner  identified  as  John  R.S.  Doe,  an 


One  aspect  of  the  program  that  has  not 
been  fully  addressed  is  the  legality  of  the 
state’s  use  of  a computer  program  created 
by  prisoners. 

“We  utilize  our  prisoners  for  physical 
labor  jobs,  and  it  just  so  happens  some  of 
our  prisoners  have  a skill  set  other  than 
physical  labor....  Where  it  makes  sense  is 
that  we  should  use  that  to  our  advantage,” 
asserted  state  Rep.  Scott  Martin. 

A lawsuit  filed  by  a prisoner  in  federal 
court  in  New  Hampshire  alleged  that  two 
prisoners  created  a software  program  that 
prison  officials  “stole”  from  them  in  viola- 
tion of  copyright  infringement  laws.  The 
district  court  dismissed  the  suit,  which  also 
raised  retaliation  and  state  law  claims,  in 
August  2013.  See:  Roy  v.  Wrenn,  U.S.D.C. 
(D.  NH),  Case  No.  l:12-cv-00303-JD. 

Which  indicates  that  even  when  pris- 
oners write  software  programs  that  save  the 
state  millions  of  dollars,  they  are  unlikely  to 
receive  any  financial  benefits  themselves. 

Additional  sources:  Daily  Oklahoman, 
www.  newsok.  com,  www.  washingtonpost. 
com,  www.businessinsider.  com 


alias  used  to  protect  his  identity.  Doe  was 
held  on  a parole  violation  warrant  at  SCI 
Pittsburgh  from  February  2010  to  April 
2010.  He  claimed  that  during  that  time 
period  he  was  sexually  assaulted  by  guard 
Harry  Nicoletti,  Jr. 

Nicoletti  was  known  to  punish  prison- 
ers who  resisted  his  orders  by  physically 
abusing  and  threatening  them.  He  allegedly 
gave  Doe  the  option  of  being  anally  raped 
or  forced  to  perform  oral  sex,  then  sexually 
assaulted  him. 

The  lawsuit  further  claimed  that  in 
mid- April  2010,  Nicoletti,  two  other  guards 
and  a prisoner  sexually  abused  a transgender 
prisoner  over  a nine-day  period.  Nico- 
letti was  reportedly  allowed  to  freely  move 
around  SCI  Pittsburgh  to  force  prisoners  to 
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perform  sex  acts  without  limitation  or  ques- 
tioning from  his  supervisors  about  being 
in  areas  that  did  not  warrant  his  presence. 

As  proof  that  prison  officials  were 
deliberately  indifFerent  to  the  health,  safety 
and  welfare  of  prisoners  - especially  Doe  - 
the  complaint  alleged  supervisors  allowed 
guards  “to  gather  in  the  ‘bubble’  where 
they  would  openly  discuss  their  system 
of  terrorizing,  threatening,  and  physically 
abusing  inmates.”  Guards  who  were  “off 
the  clock”  were  allowed  to  loiter  or  “hang 
out”  around  the  cell  blocks,  and  sometimes 
instigated  fights  so  that  multiple  guards 
“could  participate  in  retaliatory  assaults” 
against  prisoners. 

On  April  20, 2014,  the  state  of  Penn- 
sylvania agreed  to  pay  $20,000  to  Doe  to 
settle  his  federal  lawsuit;  the  settlement  was 
finalized  and  the  case  dismissed  in  August 
2014.  Doe  was  represented  by  attorney 
Wayne  M.  Chiurazzi.  See:  Doe  v.  Nicoletti, 
U.S.D.C.  (W.D.  Penn.),  Case  No.  2:12-cv- 
00162-LPL. 

Previously,  state  prison  officials  had 
paid  $163,000  to  settle  lawsuits  filed  by 
two  former  prisoners  sexually  abused  by 
Nicoletti. 

One  of  those  prisoners,  Rodger  E.  Wil- 
liams, was  transferred  from  the  Allegheny 
Countyjail  to  SCI  Pittsburgh  in  early  April 
2010.  He  immediately  drew  the  attention  of 
Nicoletti,  who  asked  him  if  he  was  a “fag- 
got.’’Williams  declined  to  answer  to  avoid 
a confrontation. 

Williams  was  escorted  to  a double- 
bunk cell,  but  Nicoletti  later  had  him 
transferred  to  a single  cell.  Nicoletti  entered 
the  cell  later  that  night,  ordering  Williams 
to  undo  his  jumpsuit  and  expose  his  chest. 
Williams  objected,  resulting  in  threats 
of  violence  from  Nicoletti,  who  suddenly 
“forced  himself  on  top  of”  Williams,  pin- 
ning him  to  the  bunk. 

Nicoletti  then  forced  “Williams ’jump- 
suit beneath  his  waist  and  proceeded  to 
anally  rape  him,”  according  to  Williams’ 
complaint.  During  the  rape,  Nicoletti 
“issued  a constant  stream  of  obscene  and 
derogatory  comments.”  Once  finished, 
Nicoletti  threatened  W illiams  with  violence 
and  instructed  him  not  to  report  the  sexual 
assault.  As  solace,  he  promised  “it  would  be 
better”  the  next  time. 

Several  days  later,  Nicoletti  had  Wil- 
liams moved  to  a more  isolated  cell  and  again 
raped  him  that  night.  The  next  day  Nicoletti 
brought  a prisoner  worker  to  Williams’  cell, 


and  forced  him  to  perform  oral  sex. 

On  the  night  before  Williams  was 
transferred  to  SCI  Camp  Hill,  Nicoletti  had 
his  cell  door  opened.  Williams  closed  the 
door  before  Nicoletti  arrived,  but  another 
guard  reopened  it  in  response  to  a radio 
call  from  Nicoletti.  Once  again,  Nicoletti 
forced  Williams  onto  his  bunk  and  anally 
raped  him. 

On  February  6,  2014,  state  officials 
agreed  to  pay  Williams  $98,000  to  settle 
his  lawsuit.  See:  Williams  v.  Folino, U.S.D.C. 
(W.D.  Penn.),  Case  No.  2:ll-cv-00958- 


The  estate  of  Brandon  Copas,  a 
27-year-old  prisoner  serving  a nine-year 
sentence  for  aggravated  vehicular  homicide 
at  the  Warren  Correctional  Institution  in 
Lebanon,  Ohio,  was  awarded  $350,000 
in  damages  for  the  negligent  medical  care 
that  Copas  received  after  he  was  assaulted 
by  another  prisoner. 

According  to  the  complaint,  on  April 
5,2011,  Copas  was  punched  in  the  face  by 
fellow  prisoner  Jeffrey  Benner  after  an  ap- 
parent disagreement  in  a day  room,  “causing 
Copas  to  collapse  to  the  ground  and  strike 
his  head  on  the  floor.”  According  to  Judge 
Dale  A.  Crawford  of  the  Ohio  Court  of 
Claims,  prison  officials  failed  to  provide  an 
acceptable  level  of  medical  care  by  failing  to 
promptly  treat  him  at  the  scene  and  trans- 
port him  to  a hospital  for  timely  treatment 
of  his  head  injuries. 

Although  he  was  clearly  suffering  from  a 
serious  injury,  Copas  was  instead  taken  to  the 
prison  infirmary,  where  he  “vomited  a dark, 
foul-smelling,  and  bloody  substance  ...  [he] 
was  neither  oriented 
to  time  nor  place  ... 

[and]  was  refused 
and/or  denied  ac- 
cess to  any  laboratory, 
diagnostic,  appro- 
priate neurological, 
or  other  medically 
necessary  treatment, 
care,  assessment,  or 
evaluation,  access  to 
or  examination  by  a 
physician,  or  refer- 
ral to  an  appropriate 
emergency  medical 
facility”  outside  of 


MRH-LPL.The  state  also  agreed  to  pay  a 
$65,000  settlement  to  another,  unidentified 
former  prisoner  who  had  been  sexually 
abused  by  Nicoletti  at  SCI  Pittsburgh. 

Nicoletti  was  found  guilty  of  27  counts 
related  to  his  abusive  conduct,  but  was 
found  not  guilty  of  53  counts,  including 
all  of  the  alleged  sex  offenses.  He  received 
a sentence  of  five  years’  probation  and  six 
months  on  house  arrest.  [See:  PLN,  May 
2013,p.l2].P 

Additional  source:  Pittsburgh  Post-Gazette 


the  prison.  Copas  was  later  transported  to  a 
hospital  where  he  died. 

Benner,  40,  was  indicted  on  murder 
charges,  and  following  a mistrial  pleaded 
guilty  to  involuntary  manslaughter  in  2012. 

Copas’  mother,  Brooke  Fraley- Arpan, 
filed  a wrongful  death  claim  against  the 
state  for  loss  of  support,  loss  of  services, 
loss  of  prospective  inheritance  and  mental 
anguish.  However,  Judge  Crawford  noted 
the  troubled  past  of  both  Copas  and  his 
mother,  citing  her  apparent  feigned  sorrow 
while  testifying  in  the  case,  and  found  her 
testimony  to  not  be  “credible.”  Although  he 
awarded  $350,000  to  Copas’  estate  on  May 
29,  2014,  that  award  included  a reduced 
amount  of  damages  for  emotional  distress 
suffered  by  his  mother.  See:  Fraley-Arpan 
v.  Ohio  Department  of  Rehabilitation  and 
Correction , Ohio  Court  of  Claims,  Case  No. 
2012-03412.  Ft 

Additional  sources:  www.dispatchpolitics. 
dispatch,  com , www.  Cincinnati,  com 


EXECUTIVE  CLEMENCY 

For  Info.  On  Sentence  Reduction  through 
Executive  Clemency: 

NATIONAL  CLEMENCY  PROJECT 
3324  W.  University  Avenue,  #237 
Gainesville,  FL  32607 
954-271-2304 

nationalclemencyprojectinc.com 

LT~TJ  (35-Years  of  Clemency  & Parole  Assistance) 
(Transfers  Under  The  Int’l  Prisoner  Treaty) 


Ohio  Prisoner's  Estate  Awarded  $350,000 

by  Derek  Gilna 
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Colorado  Court  Finds  Book  Limitation  Policy  Violates 
Prisoner's  Religious  Rights,  but  Case  Reversed  on  Appeal 

by  David  Reutter 


A FEDERAL  DISTRICT  COURT  HELD  THAT 

a Colorado  Department  of  Corrections 
(CDOC)  policy  which  limits  prisoners  in 
administrative  segregation  to  having  no  more 
than  two  personal  books  at  a time  violates 
the  Religious  Land  Use  and  Institutionalized 
Persons  Act  (RLUIPA).The  court  limited 
its  ruling  to  the  plaintiff’s  as-applied  claim, 
however,  and  did  not  invalidate  the  CDOC 
policy;  the  judgment  was  subsequently  re- 
versed by  the  Tenth  Circuit. 

Prisoner  Jacob  Ind  had  been  incarcer- 
ated for  21  years  by  the  time  his  lawsuit 
challenging  the  book  policy  went  to  trial  in 
January  2014. The  district  court  noted  that 
Ind,  who  is  serving  a life  sentence,  had  been 
housed  at  the  Colorado  State  Penitentiary 
(CSP)  and  Limon  Correctional  Facility 
(LCF).  CSP  is  home  to  the  CDOC’s  ad- 
ministrative segregation  unit,  while  LCF  is 
a general  population  prison. 

Between  September  1995  and  De- 
cember 2009,  Ind  spent  approximately  10 
years  in  administrative  segregation  at  CSP. 
He  alleged  that  the  CDOC’s  two-book 
policy  for  prisoners  in  segregation  placed  a 
substantial  burden  on  his  exercise  of  religion 
in  violation  of  RLUIPA. 

Ind,  an  associate  member  of  the  Chris- 
tian Separatist  Church  Society,  testified  that 
his  faith  is  a research-intensive  religion  that 
mandates  intense  study  from  its  follow- 
ers. “To  properly  practice  his  religion,  Ind 
believes  that  he  needs  a minimum  of  ten 
books,  so  long  as  he  can  exchange  books 
when  he  no  longer  needs  them,”  the  district 
court  wrote.  “Ideally,  Ind  would  prefer  to 
have  fifteen  books  at  once.” 

While  Ind  was  in  segregation  he  was 
allowed  to  possess  only  two  books.  After 
he  filed  suit,  the  CDOC  changed  its  policy 
to  allow  prisoners  to  have  one,  two  or  five 
books,  depending  on  the  segregation  level. 
Prison  officials  provided  six  justifications 
for  the  policy,  ranging  from  the  need  to 
limit  property  to  make  cell  searches  easier 
to  incentivizing  prisoners’ good  behavior  by 
increasing  their  privileges. 

The  court  found  Ind  had  a sincere 
belief  that  intense  study  was  fundamentally 
important  to  the  practice  of  his  religion. 
It  further  found  the  CDOC’s  two-book 


policy  substantially  burdened  Ind’s  reli- 
gious exercise.  Those  findings  shifted  the 
burden  to  state  prison  officials  “to  show 
that  the  personal  book  limits  were  the  least 
restrictive  means  of  achieving  compelling 
governmental  interests.” 

The  CDOC,  however,  “failed  to  pro- 
duce any  evidence  as  to  the  actual  reason 
for  adopting  the  personal  [book]  limits  at 
the  time  they  were  imposed.”  Instead,  it 
submitted  factually  unsupported  “post  hoc 
rationalizations”  from  two  prison  officials. 
Having  found  no  governmental  interest  to 
support  the  policy,  the  district  court  turned 
to  consider  whether  the  policy  was  the  least 
restrictive  means  to  serve  its  asserted  interest. 

Once  again,  the  CDOC  “utterly  failed 
to  meet  this  requirement.  The  record  is  de- 
void of  any  evidence  as  to  why  inmates  are 
limited  to  two  books,  as  opposed  to  one  or 
three  (or  ten  as  Plaintiff  requests),”  the  court 
wrote.  Moreover,  the  CDOC  had  not  even 
formally  considered  a less  restrictive  policy. 

The  district  court  therefore  enjoined 
the  CDOC  “from  enforcing  ...  its  current 
book  limitation  policy”  against  Ind  should 
he  return  to  administrative  segregation.  The 
court  further  found  Ind  to  be  a prevailing 
party  and  awarded  him  $103,493.25  in 
attorney  fees  and  costs.  The  court  stressed 


On  September  i,  2015, Jeff  Bromley, 
47,  a guard  at  the  Janet  S.  York  Cor- 
rectional Institution  in  Niantic,  Connecticut, 
pleaded  no  contest  and  was  sentenced  to  90  days 
in  jail  on  a charge  of  second-degree  unlawful 
restraint  for  having  a sexual  relationship  with  a 
female  prisoner.  According  to  court  documents, 
Bromley  had  sex  with  the  unidentified  prisoner 
in  the  basement  and  laundry  room  of  her  hous- 
ing unit,  took  pictures  of  her  with  his  cell  phone, 
and  gave  her  snacks  and  small  gifts. 

Bromley’s  plea  agreement  includes  two 
years  of  probation  following  his  release  and 
a permanent  protective  order  against  any 
contact  with  his  victim.  He  will  not  be  al- 
lowed to  reapply  for  his  job  at  the  prison, 
and  also  faces  a civil  lawsuit.  Bromley  was 


that  its  order  only  affected  Ind  and  had 
no  impact  on  the  CDOC’s  book  policy  as 
applied  to  other  prisoners  held  in  admin- 
istrative segregation.  See:  Ind  v.  Colorado 
Dept,  of  Corrections,  U.S.D.C.  (D.  Colo.), 
Case  No.  l:09-cv-00537-WJM-KLM; 
2014  U.S.  Dist.  LEXIS  43461. 

The  state  appealed  the  judgment  and 
the  Tenth  Circuit  reversed  on  September  11, 
2015. The  appellate  court  did  not  address  the 
merits  oflnd’s  challenge  to  the  CDOC’s  two- 
book  policy;  rather,  it  found  that  he  had  not 
proven  an  exception  to  the  mootness  doctrine 
because  he  was  no  longer  in  segregation  and 
thus  no  longer  subject  to  the  policy. 

“It  is  undisputed  that  Mr.  Ind’s  release 
from  administrative  segregation  has  put  an 
end  to  the  alleged  violation  of  his  rights,” 
the  Court  of  Appeals  wrote.  “Mr.  Ind  re- 
mains in  the  general  population,  and  we 
conclude  that  CDOC  has  carried  its  burden 
of  showing  the  challenged  conduct  cannot 
reasonably  be  expected  to  resume.” 

Consequently,  Ind  would  have  to  file 
another,  separate  lawsuit  if  he  was  again 
placed  in  segregation  and  subjected  to  the 
two-book  policy.  The  district  court’s  judg- 
ment and  attorney  fee  award  were  vacated 
on  remand.  See:  bid  v.  Colo.  Dep’t  of  Corr., 
801  F.3d  1209  (10th  Cir.  2015).  H 


placed  on  administrative  leave  last  year, 
then  fired  following  his  arrest  in  February 
2015.  The  prisoner  stated  she  had  sex  with 
three  guards  and  was  worried  she  might  be 
pregnant.  Charges  are  still  pending  against 
the  other  two  guards  implicated  in  the  case, 
Matt  Gillette  and  Kareem  Dawson. 

Source:  www.courant.com 


Hepatitis  & Liver  Disease: 

A Guide  to  Treating  & Living 
with  Hepatitis  & Liver  Disease 

Revised  ed.  By  Dr.  Melissa  Palmer 

See  page  69  for  more  information. 


Conn.  Guard  Gets  90  Days, 
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STOP  PRISON  PROFITEERING 


TAKE  ACTION  ON  PRISON  MONEY  TRANSFER  SERVICES! 

For  many  years,  corporations  that  provide  money  transfer  services  in  prisons  and  jails 
have  profited  from  price  gouging  prisoners  and  their  families  by  charging  excessive 
fees  for  putting  money  on  prisoners’  institutional  trust  accounts. 

The  time  to  take  action  against  these  practices  is  now! 

You  can  submit  a complaint  to  the  Consumer  Finance  Protection  Bureau  (CFPB) 
regarding  your  experience  with  prison  or  jail  money  transfer  services.  Please  send 
your  complaint  or  comments  as  soon  as  possible,  addressing  any  of  these  topics: 

• Excessive  Fees  for  Money  Transfer  Services:  Let  the  CFPB  know  what 
service  charges  are  required  to  transfer  funds,  as  well  as  any  limitations  on 
the  amount  that  can  be  transferred  in  one  transaction. 

• Ancillary  Fees:  In  addition  to  transaction  fees,  do  you  or  your  family  have 
to  pay  extra  (ancillary)  fees  to  set  up  money  transfer  accounts  or  talk  with  a 
company  customer  service  representative? 

• Customer  Service:  Does  the  company  that  provides  money  transfer  services 
provide  a toll-free  number  that  connects  you  to  a live  person  who  can  assist 
you?  Are  you  able  to  access  the  information  you  need  through  the  company’s 
website?  Do  you  have  any  choice  in  which  money  transfer  service  you  use? 

Send  us  your  comments  by  mail,  and  we’ll  file  them  with  the  CFPB  for  you: 

Prison  Legal  News 
Attn:  CFPB  Comments 
P.O.  Box  1151 
Lake  Worth,  FL  33460 

Please  speak  from  your  own  personal  experience,  and  note  your  comments  will  become  a 
public  record.  People  with  Internet  access  can  send  their  comments  via  email  to 

cwilkinson@humanrightsdefensecenter.org,  or  submit  them  through  our  website: 

www.stopprisonprofiteering.org 

This  is  a notice  from  the  Human  Rights  Defense  Center's  Stop  Prison  Profiteering  Campaign 
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$49.95 


Disciplinary  Self-Help  Litigation  Manual,  Second  Edition 
Dan  Manville 

ISBN:  978-0-9819385-2-3  • Paperback,  368  pages 

The  Disciplinary  Self-Help  Litigation  Manual,  Second  Edition,  by  Dan  Manville,  is  the  third  in  a series  of  books  by  Prison 
Legal  News  Publishing.  It  is  designed  to  inform  prisoners  of  their  rights  when  faced  with  the  consequences  of  a 
disciplinary  hearing. This  authoritative  and  comprehensive  work  educates  prisoners  about  their  rights  throughout 
this  process  and  helps  guide  them  at  all  stages,  from  administrative  hearing  through  litigation.  The  Manual  is  an 
invaluable  how-to  guide  that  offers  step-by-step  information  for  both  state  and  federal  prisoners,  and  includes  a 
50-state  analysis  of  relevant  case  law  and  an  extensive  case  law  citation  index. 


The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  $49.95 

Brandon  Sample 

ISBN:  978-0-9819385-1-6  • Paperback,  224  pages 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  is  the  first  in  a series  of  books  by  Prison  Legal  News  Publishing 
designed  to  help  pro-se  prisoner  litigants  identify  and  raise  viable  claims  for  potential  habeas  corpus  relief.  This 
book  is  an  invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts  have  granted  habeas  relief 
to  prisoners  whose  attorneys  provided  ineffective  assistance  of  counsel. 


Prisoners'  Guerrilla  Handbook  to  Correspondence  Programs 

in  the  United  States  and  Canada,  3rd  Edition  special  sale  price: 

Jon  Marc  Taylor  $35 

ISBN:  978-0-9819385-0-9  • Paperback,  224  pages 

Author  Jon  Marc  Taylor's  third  edition  of  the  Prisoners'  Guerrilla  Handbook  to  Correspondence  Programs  in  the  United 
States  and  Canada  is  the  latest  version  of  this  unique  and  highly  successful  guidebook  for  the  prisoner-student.  This 
invaluable  tool  and  how-to  manual  provides  the  reader  with  step-by-step  instructions  to  find  the  appropriate  edu- 
cation program  for  correspondence  high  school,  vocational,  paralegal,  undergraduate  and  graduate  courses  offered 
in  the  U.S.  and  Canada.  This  is  the  second  book  published  by  Prison  Legal  News  Publishing. 


Prisoners'  Self-Help  Litigation  Manual,  4th  Edition  $45.95 

John  Boston  & Dan  Manville 

ISBN:  978-0-1 953744-0-7  • Paperback,  960  pages 

The  Prisoners'  Self-Help  Litigation  Manual,  in  its  much-anticipated  fourth  edition,  is  an  indispensable  guide  for  pris- 
oner litigants  and  prisoner  advocates  seeking  to  understand  the  rights  guaranteed  to  prisoners  by  law  and  how  to 
protect  those  rights.  Clear,  comprehensive,  practical  advice  provides  prisoners  with  everything  they  need  to  know 
about  conditions  of  confinement,  civil  liberties  in  prison,  procedural  due  process,  the  legal  system,  howto  actually 
litigate,  conducting  effective  legal  research  and  writing  legal  documents.  It  is  a roadmap  on  how  to  win  lawsuits. 


□ Disciplinary  Self-Help 
Litigation  Manual 

□ The  Habeas  Citebook 

□ Prisoners'  Guerrilla  Handbook 

□ Prisoners'  Self-Help  Litigation 
Manual 

Shipping  included  in  all  prices. 


Order  by  mail,  phone,  or  online.  Amount  enclosed 

By:  □ check  □ new  postage  stamps  □ credit  card  □ money  order 
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Alabama:  Former  Dale  County  jail 
prisoner  Trawick  Redding,  Jr.  filed  a federal 
lawsuit  on  July  28,  2015  claiming  guards 
Zeneth  Glenn  and  Ryan  Mittlebach  tor- 
tured and  assaulted  him,  and  inflicted  cruel 
and  unusual  punishment,  by  using  a large 
Burmese  python  to  intimidate  him  during 
his  jail  stay.  His  attorney,  Martin  Weinberg, 
said,  “We  think  this  is  a very  serious  matter 
that  should  be  dealt  with.  This  was  not  just 
a garden  snake  that  somebody  just  found 
on  the  ground  walking  into  the  jail  or  the 
woods  by  the  jail.  This  was  something  that 
was  planned  out  as  a means  to  control, 
torture  and  harass  the  inmates.”  Redding’s 
suit  seeks  compensatory  damages  and  $3 
million  in  punitive  damages. 

Arizona:  Pinal  County  Sheriff’s  of- 
ficials announced  on  July  10,  2015  that 
prisoner  Geraldo  Beltran-Torres  would 
face  new  charges  after  being  found  in 
possession  of  more  than  30  small  bags  of 
methamphetamine.  Beltran-Torres  was 
among  some  380  prisoners  transferred  to 
the  Pinal  County  jail  from  a private  prison 
near  Kingman  operated  by  MTC  after  riots 
rendered  that  facility  uninhabitable.  In  total, 
around  1,100  prisoners  were  moved  to  jails 
and  other  facilities  in  the  wake  of  the  unrest. 

Australia:  Detainees  housed  at  an  im- 
migration detention  camp  on  Christmas 
Island  in  the  Indian  Ocean  set  fires  and 
armed  themselves  with  chainsaws,  petrol 
bombs  and  machetes  as  they  rioted  on  No- 
vember 9, 2015.  The  unrest  was  sparked  by 
the  death  of  Kurdish-Iranian  prisoner  Fazel 
Chegeni  at  the  privately-operated  Serco  fa- 
cility. The  rioters  suspected  the  involvement 
of  guards  in  Chegeni’s  death  after  he  had 
escaped  two  days  earlier.  Officials  described 
the  incident  as  a “major  disturbance”  rather 
than  a riot.  The  Christmas  Island  facility 
has  been  nicknamed  “Kiwi  Alcatraz”  by  the 
New  Zealanders  detained  there. 

Australia:  Convicted  armed  robber 
Stephen  Jamieson,  28,  escaped  from  the 
maximum-security  Goulburn  Correctional 
Complex  on  August  18,  2015  using  bed 
sheets  and  a pillow  to  scale  a razor  wire- 
topped  wall.  He  stole  a car  and  remained 
on  the  run  for  about  10  hours  before  being 
recaptured  approximately  100  kilometers 
from  the  facility.  Embarrassed  Australian 
authorities  vowed  to  review  security  at 
the  prison,  saying,  “This  is  a very  serious 
incident  that  should  not  have  happened.” 


News  in  Brief 

Jamieson  pleaded  guilty  in  November  2015 
to  a number  of  charges  related  to  the  escape, 
including  being  an  unlicensed  and  unregis- 
tered driver  for  driving  the  stolen  car. 

California:  On  May  26,  2015,  Jesus 
Morales  showed  up  for  court  expecting  to 
be  defended  by  his  attorney,  Deron  Kartoon. 
Instead  Kartoon  wound  up  in  jail  alongside 
his  client.  Kartoon,  who  had  let  his  law  li- 
cense expire,  was  arrested  in  the  courtroom 
for  not  only  practicing  law  without  a license 
but  also  on  outstanding  warrants  for  meth- 
amphetamine and  identity  theft  charges. 
Kartoon  professed  his  innocence  and  said 
he  had  appeared  in  court  to  recuse  himself 
from  representing  Morales.  He  faces  disbar- 
ment for  his  misconduct. 

California:  A prisoner  was  fatally  shot 
during  a riot  on  August  16,  2015  at  the 
California  Correctional  Center  in  Susanville. 
Jonathan  Velarde,  23,  was  pronounced  dead 
at  the  facility’s  medical  unit.  It  is  estimated 
that  45  prisoners  were  fighting  when  Velarde 
was  observed  attacking  another  prisoner 
with  a weapon.  A CDCR  guard  fired  four 
warning  shots  that  failed  to  stop  the  as- 
sault, and  a fifth  shot  left  Velarde  mortally 
wounded.  The  incident  is  under  review  by 
the  Investigative  Services  Unit  and  a special 
Deadly  Force  Investigations  Team. 

California:  Marin  County  Sheriff’s  Lt. 
Jamie  Scardina  reported  on  September  15, 
2015  that  parolee  Shaun  Isreal  Joseph,  34, 
shot  himself  in  the  genital  area  inside  an 
apartment  where  four  young  children  were 
present.  Joseph  was  booked  into  the  Marin 
County  Jail  for  child  endangerment,  willful 
discharge  of  a firearm,  being  a felon  in  pos- 
session of  a weapon  and  ammunition,  and 
violating  his  parole,  Scardina  said.  Deputies 
believe  Joseph  shot  himself  while  putting 
the  gun  into  his  waistband. 

California:  On  August  28, 2015,  offi- 
cials at  San  Quentin  State  Prison  shut  down 
the  facility’s  water  system  after  a prisoner 
was  confirmed  to  have  contracted  Legion- 
naires’ disease  and  20  others  exhibited 
symptoms  of  respiratory  problems.  Several 
of  the  prisoners  were  transported  to  a Marin 
County  hospital.  The  most  common  way 
the  bacteria  is  spread  is  by  breathing  mist 
from  showers  or  air  conditioning  units  in 
large  buildings.  Legionnaires’ disease  is  not 
spread  person-to-person. 

Connecticut:  PZJVpreviously  reported 
the  arrests  and  firings  of  three  York  Cor- 


rectional Institution  guards  for  sexually 
assaulting  prisoners.  [See:  PLN,  Sept.  2015, 
p.63].  One  of  the  guards,  Jeff  Bromley, 
47,  pleaded  no  contest  to  second-degree 
unlawful  restraint  and  was  sentenced  to  90 
days  in  jail  on  September  1,2015.  Criminal 
cases  are  still  pending  against  the  other 
two  guards,  44-year-old  Matt  Gillette  and 
34-year-old  Kareem  Dawson. 

Florida:  A prisoner  at  the  Sumter  Cor- 
rectional Institute  in  Bushnell  was  arrested 
on  September  9,2015  for  attempted  escape 
from  a work  detail.  Jason  Wayne  Adams,  27, 
admitted  to  deputies  that  in  August  2015 
he  walked  to  a Metro  Food  Mart  to  shop 
for  contraband,  then  returned  unnoticed  to 
the  work  crew.  Authorities  are  attempting 
to  determine  whether  Adams  was  able  to 
smuggle  the  items  back  into  the  prison  and 
whether  he  had  made  other  unauthorized 
shopping  trips.  His  subsequent  escape  at- 
tempt in  September  set  off  an  overnight 
search  in  Pasco  County  before  a deputy 
noticed  him  riding  a bicycle  and  arrested 
him  without  incident. 

Florida:  During  an  October  21, 2015 
board  meeting,  Citrus  County  Commis- 
sioner Scott  Adams  used  strong  language 
when  he  described  fellow  Commission- 
ers Scott  Carnahan  and  Ron  Kitchens  as 
“idiots”  for  refusing  to  back  his  call  for  an 
investigation  into  the  Corrections  Corpora- 
tion of  America-operated  Citrus  County 
Jail.  Adams  has  enlisted  the  Florida  Depart- 
ment of  Law  Enforcement,  FBI,  Florida 
Auditor  General  and  federal  Office  of  the 
Inspector  General  to  investigate  what  he 
believes  are  questionable  contracts  that 
CCA  has  with  the  U.S.  Marshals  Service 
and  U.S.  Virgin  Islands  to  house  their 
prisoners  at  the  jail. 

France:  Guards  assigned  to  watch  over 
prisoner  Fabrice  Boromee  were  given  special 
protective  gear  because  he  was  considered 
extremely  dangerous.  On  September  9, 
2015,  Boromee  lived  up  to  his  vicious  repu- 
tation by  taking  the  deputy  governor  of  the 
Vendin-le-Vieil  jail  hostage.  Boromee,  who 
was  thought  to  be  armed  with  a homemade 
weapon,  released  deputy  governor  Fabrice 
Bels  unharmed  after  negotiators  stepped 
in.  Vendin-le-Vieil,  which  has  a capacity  of 
238  prisoners  but  currently  holds  only  51, 
has  “highly  sophisticated  safety  features” 
designed  to  hold  France’s  worst  criminals. 

Georgia:  Former  Gwinnett  County 
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Sheriff’s  Department  Major  Nicholas 
Neal  was  sentenced  to  two  years  in  prison 
plus  eight  years  of  probation  on  August 
28, 2015.  He  will  also  forfeit  the  ability  to 
work  in  law  enforcement  again  after  being 
convicted  of  seven  counts  of  selling  car  parts 
to  Gwinnett  County.  It  is  against  the  law 
for  a county  employee  to  sell  property  to  the 
county  under  certain  circumstances.  Neal 
had  also  been  charged  with  misdemeanor 
theft  by  taking.  He  was  granted  first-time 
offender  status  and  ordered  to  surrender  to 
begin  his  sentence  on  August  31. 

Georgia:  Georgia  Detention  Watch 
(GDW),  a human  rights  organization, 
was  able  to  determine  that  hunger  strikes 
and  work  stoppages  at  the  Corrections 
Corporation  of  America  (CCA)-operated 
Stewart  Detention  Center  were  sparked  by 
protests  related  to  poor  food  quality,  lack  of 
due  process,  inadequate  medical  care,  over- 
crowding and  unhygienic  living  conditions. 
Silky  Shah,  co-director  of  Detention  Watch 
Network,  said  in  a September  10,  2015 
press  statement  that  GDW  was  “deeply 
concerned  for  people  currently  detained 
at  Stewart.  As  communication  in  and  out 
of  the  facility  has  been  limited,  it  has  been 
difficult  to  monitor  the  situation.” 

Guatemala:  The  mutilated  bodies  of 
seven  unidentified  prisoners  at  the  El  Bo- 
queron  facility  were  found  stuffed  into  trash 
cans  on  August  26,  2015.  Eighteen  days 
earlier,  three  other  prisoners  were  found 
murdered  at  the  same  prison  in  the  eastern 
city  of  Cuilapa.  Officials  are  investigating 
whether  a gang-related  feud  fueled  the 
killing  spree;  over  half  the  prisoners  at  the 
facility  are  members  of  the  Mara  Salvatru- 
cha  gang  (MS-13). 

Illinois:  According  to  court  docu- 
ments, 38-year-old  federal  prisoner  Erick 
Roman  assaulted  three  guards  in  three 
separate  incidents  in  2014.  Roman,  who  is 
serving  a 60-year  sentence  for  racketeering 
conspiracy,  pleaded  guilty  on  August  20, 
2015  and  was  sentenced  the  same  day  to 
a consecutive  five-year  prison  term  for  his 
attacks  on  guards  at  USP-Marion. 

India:  An  accused  murderer,  Ravi 
Kapoor,  was  sentenced  on  September  29, 
2015  to  three  years  in  jail  after  attempting  to 
escape  by  throwing  chili  powder  in  the  eyes 
of  police  officers  in  2009.  Kapoor  was  being 
transported  for  a medical  procedure  when  he 


unsuccessfully  tried  to  escape.  Metropolitan 
magistrate  Ashok  Kumar  found  him  guilty 
of  at  least  four  offenses  in  relation  to  the 
attack;  Kumar  called  the  incident  brazen 
and  said  the  sentence  was  intended  to  be  a 
message  to  others  who  might  try  to  escape. 

Maryland:  Kathleen  Lowe,  the 
59-year-old  mother  of  a prisoner  held  at 
the  Eastern  Correctional  Institution,  was 
arrested  on  October  24,  2015  as  she  tried 
to  smuggle  114  sheets  of  Suboxone  and  35 
unfiltered  cigarettes  to  her  son  inside  the 
prison.  Police  said  she  was  charged  with 
drug  possession,  intent  to  distribute  and 
delivery  of  contraband  to  a correctional 
facility.  The  investigation  remains  ongoing. 

Massachusetts:  Bodybuilding  compe- 
titions are  a controversial  hobby  for  former 
jail  guard  Mark  Lovell,  as  he  has  been 
receiving  a tax-free  disability  pension  for 
nearly  20  years  after  an  on-the-job  spinal 
injury.  In  September  2015,  the  state  decided 
to  send  Lovell  to  a state  doctor  to  evalu- 
ate the  legitimacy  of  his  disability  claims. 
Lovell  also  underwent  an  independent 
medical  exam  which  determined  he  was  un- 
able to  return  to  his  position  as  a jail  guard. 
Lovell  said  “genetics  and  diet”  helped  him 
get  his  body  into  shape,  and  that  he’d  done 
everything  the  state  asked  of  him. 

Mexico:  On  October  21, 2015,  Mexi- 
co’s attorney  general  said  jailhouse  meetings 
between  notorious  Sinaloa  Cartel  drug 
kingpin  Joaquin  “El  Chapo”  Guzman 
and  one  of  his  attorneys  were  not  defense 
strategy  meetings,  but  rather  planning 
sessions  for  Guzman’s  successful  July  11, 
2015  escape  from  the  Federal  Social  Re- 
adaptation Center  No.  1,  which  involved 
a mile-long  tunnel  that  was  dug  into  the 
maximum-security  prison  by  outside  ac- 
complices. Dozens  of  people  have  been 
charged  for  their  roles  in  the  escape,  in- 
cluding Guzman’s  lawyer  and  the  former 
director  of  Mexico’s  federal  prison  system, 
Celina  Oseguera  Parra. 

Michigan:  A female  prisoner  at  the 
Women’s  Huron  Valley  Correctional  Facil- 
ity died  ofheroin  toxicity  on  July  16,2015. 
MDOC  spokesperson  Holly  Kramer  said 
the  state  police  would  be  handling  the 
investigation  into  the  death  of  25-year-old 
Kayla  Renea  Miller,  including  the  source 
of  the  contraband  drugs.  Miller,  a waitress 
serving  time  on  larceny  and  forgery-related 
charges,  would  have  turned  26  in  August. 

Michigan:  Onjune  15, 2015, a former 
Clare  County  jail  employee  was  sentenced 


to  almost  a year  behind  bars  for  embezzling 
money  from  a prisoner’s  account.  Rebecca 
M.  Haskin  had  faced  up  to  10  years  in 
prison  on  the  single  count  of  embezzlement 
by  a public  official,  but  instead  received  an 
11 -month  jail  term,  with  credit  for  22  days 
served,  plus  five  years  of  probation.  Haskin 
was  also  ordered  to  pay  restitution,  fees 
and  fines  in  the  amount  of  118,039.  She 
will  serve  her  time  at  a different  county  jail. 

Mississippi:  A shakedown  was  con- 
ducted at  the  Marshall  County  Correctional 
Facility,  a prison  run  by  Management  and 
Training  Corporation  (MTC),  on  March 
25, 2015.  Weapons  were  seized,  including 
23  shanks;  the  shakedown  also  uncovered 
cell  phones  and  other  contraband.  “We 
believe  there  were  some  stafF  complicit  in 
bringing  in  contraband,”  said  Corrections 
Commissioner  Marshall  Fisher.  “One 
[employee]  has  already  resigned.  We 
think  as  many  as  four  are  involved.”  Dur- 
ing a statewide  contraband  sweep,  nearly 
200  shanks  were  discovered  in  the  five 
privately-operated  and  public  prisons  that 
were  searched. 

Missouri:  A dispute  between  a guard 
at  the  U.S.  Medical  Center  for  Federal  Pris- 
oners in  Springfield  and  prisoner  Shawn 
Springer  over  the  guard’s  wife  left  42 -year- 
old  lieutenant  James  C.  Myrick  facing  up 
to  three  years  in  prison.  Myrick  said  he 
was  present  when  the  unnamed  guard  hit 
Springer.  He  further  admitted  that  he  of- 
fered Springer  a better  cell  in  exchange  for 
not  reporting  the  assault,  and  wrote  a memo 
which  falsely  claimed  Springer’s  head  injury 
was  pre-existing.  Myrick  pleaded  guilty  to 
the  charges  on  September  16,  2015  and 
awaits  sentencing. 

Netherlands:  The  world’s  third-largest 
public  employees’  pension  fund,  ABP,  had 
held  9 million  euros  in  pharmaceutical 
company  Mylan,  but  on  August  29,  2015 
it  sold  all  its  shares  in  the  company  after 
details  emerged  that  Mylan’s  drugs  were 
available  at  a U.S.  prison  in  a state  that 
enforces  the  death  penalty.  European 
companies  are  barred  from  selling  drugs 
for  use  in  executions,  but  Virginia  prison 
officials  confirmed  that  they  had  a stock 
of  Rocuronium  Bromide,  a Mylan-made 
general  anesthetic  that  can  be  used  in  le- 
thal injections.  Mylan  released  a statement 
saying  it  “takes  this  matter  seriously  and 
will  continue  to  work  with  distributors  and 
other  interested  parties  to  ensure  that  its 
products  are  used  appropriately.” 
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New  York:  Gregory  Moore,  a sub- 
stance abuse  counselor,  and  Gary  Graves, 
a psychotherapist,  were  among  25  Corizon 
employees  whose  security  clearances  were 
revoked  in  November  2015  after  years 
of  employment  at  the  Rikers  Island  jail 
complex.  According  to  the  New  York  City 
Department  of  Correction,  the  Corizon 
employees’  background  checks  revealed 
criminal  records,  although  some  convictions 
were  decades  old.  It  was  unclear  whether 
proper  background  investigations  were 
conducted  when  the  workers  were  hired. 
Corizon  has  since  lost  its  contract  with 
New  York  City,  and  Health  and  Hospitals 
Corporation  began  providing  medical  care 
for  prisoners  in  the  city’s  jail  system  as  of 
January  1,2016.  [See:  PLN, July  2015,  p.  1] . 

New  York:  On  August  20,  2015,  the 
morning  after  former  Subway  restaurant 
spokesman  Jared  Fogle  entered  a guilty  plea 
to  child  pornography  charges,  the  New  York 
Post  printed  a headline  which  read  “Enjoy 
a Foot  Long  in  Jail,”  sparking  a backlash 
of  criticism  at  the  thinly-veiled  prison  rape 
joke.  Celebrity  blogger  Perez  Hilton  said  of 
the  Post’s  headline,  “Rape  isn’t  funny.  It’s  a 
serious  problem  in  our  penal  system  and  not 
something  for  a supposedly  serious  news 
organization  to  be  making  light  of.” 

New  Zealand:  Prison  profiteer  Serco, 
which  operated  the  troubled  Mt.  Eden 
Corrections  Facility,  faced  more  criticism 
after  the  August  23,  2015  suspension  of  a 
staff  member  for  sparring  with  a prisoner. 
Surveillance  video  showed  the  Serco  em- 
ployee being  “knocked  out,”  according  to  a 
prison  source.  “It  just  proves  what  I’ve  been 


saying,  Serco  has  lost  control  of  the  prison 
and  the  guards  are  obviously  part  of  the 
whole  mess  and  it’s  time  for  Serco  to  be 
sent  packing,”  said  Labour  Party  spokesman 
Kelvin  Davis.  The  Department  of  Correc- 
tions declined  to  renew  its  contract  with  the 
company  to  operate  the  Mt.  Eden  facility 
in  December  2015. 

North  Carolina:  A longtime  Davidson 
County  prosecutor  was  indicted  in  Septem- 
ber 2015  for  texting  an  offer  of  a 120,000 
bribe  to  district  court  judge  April  Wood,  to 
convince  Wood’s  husband  to  drop  out  of  a 
superior  court  election.  Wendy  Joyce  Terry, 
43,  now  faces  a six-count  indictment  that 
includes  a felony  obstruction  charge  and 
two  counts  of  buying  and  selling  offices. 

Oklahoma:  Another  CCA-run  prison, 
another  dead  prisoner.  On  August  5,2015, 
Lewis  Hamilton,  36,  was  stabbed  to  death 
at  the  Davis  Correctional  Facility,  and  fel- 
low prisoner  Silas  Royal,  33,  is  suspected 
of  killing  him.  Corrections  Corporation  of 
America  operates  three  other  Oklahoma 
prisons  in  addition  to  the  1,670-bed  Davis 
facility,  and  the  company  intends  to  lead 
the  investigation  into  Hamilton’s  murder. 

Oklahoma:  A prisoner  serving  mul- 
tiple sentences  for  sex  crimes  received 
another  consecutive  two-year  prison  term 
on  October  26, 2015  for  attacking  a guard 
at  the  CCA-operated  Cimarron  Correc- 
tional Facility.  Corey  Antoine  Hightower, 
36,  reached  out  of  a food  port  and  grabbed 
the  duty  belt  of  a female  guard,  pulling  her 
against  the  cell  door  and  causing  her  to  suf- 
fer abdominal  contusions.  As  the  unnamed 
guard  tried  to  extricate  herself,  Hightower 


punched  her  twice  in  the  side. 

Oklahoma:  Yet  more  trouble  for  a 
private  prison  operator  in  the  Sooner  State. 
This  time,  Avalon  Correctional  Services  was 
under  investigation  after  the  emergence  of 
a video  that  showed  an  apparently  incoher- 
ent guard  at  a halfway  house  who  may  have 
been  under  the  influence  of  K2,  or  synthetic 
marijuana.  On  August  19,2015,  Governor 
Mary  Fallin’s  office  issued  a statement  say- 
ing, “Governor  Fallin  is  aware  of  the  video 
and  finds  its  contents  disturbing  and  unac- 
ceptable. She  has  asked  the  DOC  to  launch 
an  investigation  and  to  take  appropriate 
action  based  on  the  results  of  that  inves- 
tigation.” Avalon  said  it  would  cooperate 
with  the  probe. 

Pennsylvania:  On  September  30, 
2015,  a Philadelphia  CBS  outlet  reported 
that  an  investigation  had  been  opened  into 
the  assault  of  a prisoner  by  a guard  at  the 
Curran-Fromhold  Correctional  Facility. 
Philadelphia  prison  system  spokeswoman 
Shawn  Hawes  said  she  was  told  the  guard 
had  used  appropriate  force  when  he 
straddled  the  prisoner  and  struck  him  5 to 
6 times  in  the  face,  according  to  anonymous 
witnesses.  The  incident  occurred  during  a 
resource  fair  for  prisoners  nearing  release. 
Approximately  20  people  from  a dozen 
community  organizations  were  in  the  room 
at  the  time  of  the  incident. 

Pennsylvania:  Private  prison  company 
Community  Education  Centers  (CEC),  a 
New  Jersey-based  firm,  took  over  manage- 
ment of  the  George  W.  Hill  Correctional 
Facility  in  January  2008  when  The  GEO 
Group  suddenly  declined  to  renew  its  contract 
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with  Delaware  County.  Two  recent  suicides 
occurred  under  CEC’s  watch,  and  the  families 
of  Janene  Wallace,  35,  who  died  on  May  26, 
2015,  and  Richard  Dandrea,46,who  hanged 
himself  on  July  5, 2015,  are  threatening  legal 
action  against  county  officials.  An  attorney 
representing  Wallace’s  family  said,  “Do  I think 
the  prison  owes  [this]  family  an  explanation 
about  what  happened  to  their  daughter?  I 
think  they  do.  I don’t  think  they  should  say 
to  a family,  you  need  to  sue  us  to  get  answers 
about  their  daughter.” 

Russia:  After  noticing  that  counseling 
sessions  between  a Russian  mafia  boss  and 
a human  rights  activist  were  taking  longer 
than  usual,  officials  at  the  Sverdlovsk  Oblast 
prison  in  central  Russia  set  up  hidden  cam- 
eras and  captured  video  of  steamy  trysts 
between  the  pair.  The  video  footage,  which 
was  leaked  to  local  media,  sparked  outrage 
from  citizens  who  complained  about  the 
crime  lord’s  posh  living  conditions.  The 
scandal  was  reported  by  the  UK-based 
Daily  Mail  on  September  15,2015. 

South  Carolina:  On  August  28, 2015, 
Rashaud  Jamel  Lee  was  sentenced  to  20 
years  in  prison  after  pleading  guilty  to  two 
2014  robberies.  Lexington  County  Judge 
Deandra  L.  Jefferson  tacked  an  additional 


six  years  onto  Lee’s  prison  term  for  spitting 
on  a jail  guard. 

Tennessee:  According  to  a September 
6,2015  news  release,  a federal  prisoner  be- 
ing held  at  the  CCA-operated  Silverdale 
Detention  Facility  was  released  in  error.  The 
U.S.  Marshals  Service  initiated  a manhunt 
for  the  federal  drug  suspect  and  captured 
him  the  next  day.  Brenen  Andrew  Murphy 
was  the  second  prisoner  mistakenly  released 
from  the  Silverdale  facility  last  year.  In  June 
2015,  prisoner  Rodney  Akins  was  also  er- 
roneously freed. 

Tennessee:  On  August  27, 2015,  for- 
mer celebrity  TV  jurist  “Judge  Joe  Brown” 
reported  to  the  Shelby  County  Sheriff’s 
Office  to  serve  a five-dayjail  sentence  after 
his  heated  exchange  with  a magistrate  judge 
resulted  in  contempt  of  court  charges.  “I 
will  not  apologize  for  vigorously  defending 
my  client  and  demanding  that  the  court 
follow  the  law,”  Brown  said  in  a statement. 
“What  I saw  was  a miscarriage  of  justice 
and  I did  what  needed  to  be  done.  I will 
serve  the  time  and  I will  continue  to  stand 
up  and  speak  out  for  justice  as  I have  done 
throughout  my  40-year  legal  career.”  When 
appearing  before  the  magistrate  as  an 
attorney  in  a child  support  case,  Brown  re- 
portedly began  yelling,  became  disruptive 
and  questioned  the  magistrate’s  authority. 

Texas:  The  South  Texas  Family  Resi- 


dential Center  in  Dilley,  a detention  facility 
for  immigrant  families  and  children,  is 
operated  by  Corrections  Corporation  of 
America.  On  July  4,  2015  it  was  revealed 
that  some  250  children  being  held  at  the 
center  had  been  given  an  overdose  of 
Hepatitis  A vaccine.  Medical  staff  moni- 
tored the  children  and  their  parents  were 
advised  and  counseled  about  possible  side 
effects  from  the  adult-strength  vaccines. 
Nina  Pruneda,  a spokesperson  for  Immigra- 
tion and  Customs  Enforcement,  said  ICE 
was  “conducting  a thorough  review  of  the 
circumstances  that  led  to  this  event  and 
will  make  all  necessary  changes  to  prevent 
similar  occurrences  in  the  future.” 

Texas:  Participation  in  a smuggling  and 
bribery  ring  at  the  Big  Spring  Correctional 
Center  led  to  federal  prison  sentences  for 
three  people  on  April  17,2015.  Eva  Bermea, 
42,  a former  Big  Spring  recreation  employee, 
was  sentenced  to  36  months  of  probation 
with  8 months  of  home  confinement;  pris- 
oner Jonas  Cruz,  34,  received  a two-year 
prison  term  to  be  served  consecutively  to  his 
existing  sentence  and  civilian  Kami  Nicole 
Bennett,  32,  will  serve  one  year  of  probation. 
The  trio  admitted  to  smuggling  contraband 
- including  tobacco  and  a muscle-building 
supplement  - into  the  low-security  federal 
prison,  which  is  operated  by  private  prison 
firm  The  GEO  Group. 
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Texas:  The  small  town  of  Shepherd, 
Texas  accepted  the  pitch  of  Louisiana-based 
Emerald  Correctional  Management  to 
build  and  operate  an  immigration  detention 
facility  after  officials  in  the  nearby  town  of 
Cleveland  rejected  a similar  bid.  Although 
jobs  are  in  short  supply  in  Cleveland,  its  city 
council  voted  down  Emerald’s  offer  in  a close 
vote  at  an  October  20,2015  meeting.  Cleve- 
land attorney  Donny  Haltom  addressed  the 
council  in  opposition  to  the  detention  facility, 
saying,  “We  don’t  want  this  place.  This  is  not 
the  image  we  want.” 

Texas:  A civilly-committed  two-time 
sex  offender  walked  away  from  the  privately- 
operated  Fort  Worth  Transitional  Center 
halfway  house  on  April  15,2015  after  cutting 
offhis  electronic  monitoring  device.  Charles 
Sprague,  44,  is  also  a suspect  in  a carjacking 
and  kidnapping  that  occurred  before  his 
capture  at  an  Oklahoma  casino  two  days 
after  his  escape.  Investigators  suspect  that 
Sprague  was  the  gunman  who  confronted  a 
woman  in  a parking  lot,  forced  her  into  her 
SUV  and  drove  away  before  releasing  her 
later.  The  Fort  Worth  halfway  house  is  run 
by  Avalon  Correctional  Services. 

United  Kingdom:  Matthew  Taylor,  an 
ex-Royal  Marine,  was  working  as  a guard  at 
Oakwood  Prison  when  he  plotted  to  smug- 
gle steroids  into  the  facility.  On  November 
14, 2015,  he  was  sentenced  to  one  year  and 


nine  months  in  prison  after  admitting  to  the 
scheme.  His  co-conspirator,  prisoner  Mark 
Clarke,  was  sentenced  to  30  months,  while 
Clarke’s  outside  contact,  39-year-old  Donna 
Duffs,  received  a 12-month  community  sen- 
tence.Taylor’s  attorney  told  the  court  that  his 
client  was  only  20  years  old  when  he  began 
working  for  private  prison  operator  G4S,  and 
had  been  a “naive  young  man.” 

United  Kingdom:  A busload  of  school- 
children  got  an  eyeful  when  they  spotted  a 
former  prison  guard  cruising  in  his  BMW 
wearing  nothing  but  a seatbelt.  The  pupils 
took  cell  phone  pictures  of  both  the  nude 
driver  and  his  license  plate  as  he  drove  past 
the  bus  at  an  “unusually  slow  speed.”  The 
photos  were  turned  over  to  police,  who  ar- 
rested 37-year-old  Anand  Singh.  It  wasn’t 
Singh’s  first  attempt  at  indecent  exposure; 
he  had  been  stopped  three  times  for  doing 
the  same  thing  previously.  On  September 
17,  2015,  Judge  Adele  Williams  spared 
Singh  a jail  sentence,  instead  ordering  that 
he  receive  sex  therapy  concurrent  with  a 
suspended  sentence. 

Utah:  Two  separate  incidents  on  May 
2,  2015  resulted  in  a partial  lockdown  at 
the  Uinta  unit  of  the  Utah  State  Prison 
in  Draper,  and  the  cancellation  of  family 
visits  that  day.  Prison  officials  said  a stab- 
bing occurred  during  rec  time  at  6:30  a.m., 
then  about  90  minutes  later  another  stab- 
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bing  took  place  in  a cell  in  a different  part 
of  the  facility.  Neither  stabbing  victim  had 
life-threatening  injuries. The  lockdown  was 
lifted  that  afternoon  and  visitation  resumed 
on  a regular  schedule  the  next  day. 

Virginia:  In  response  to  the  revelation 
that  a former  prison  employee  was  responsible 
for  stealing  prisoners’  mail,  Danville  Adult 
Detention  Center  director  Frank  Mardavich 
said,  “We  get  complaints  on  a regular  basis  - 
once  a month  - regarding  the  mail.  We  went 
from  one  a month  to  about  10  a month.  It 
just  started  - one  day  we’re  having  problems. 
It  was  just  really  weird.”  An  investigation 
revealed  that  guard  Ezra  Lamont  Price  was 
concealing  a hoard  of  prisoner  mail  in  his  car. 
He  pleaded  guilty  to  mail  theft  on  September 
23,2015  and  awaits  sentencing. 

Virginia:  Disgraced  former  William- 
son County  Court-at-Law  Judge  Timothy 
Wright  was  sentenced  on  August  14, 2015 
to  18  months  in  federal  prison  for  engaging 
in  illegal  gun  sales,  then  lying  to  investiga- 
tors. Wright  apologized  and  said  no  one 
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was  above  the  law,  “especially  not  judges.” 
According  to  prosecutors,  Wright  sold  more 
than  60  firearms  illegally  to  felons,  as  well 
as  to  gun  smugglers  who  transported  the 
weapons  to  Mexico.  U.S.  Attorney  Richard 
Durbin,  Jr.  said  that  Wright  falsified  official 
firearms  records  and  gave  false  statements 
when  questioned  about  the  sales. 

Virginia:  Millionaire  Gordon  Parker, 
71,  faces  a number  of  prostitution  charges 


after  using  a Roanoke- area  jail  as  his  personal 
escort  service.  Parker  is  accused  of  targeting 
young  women  involved  in  drug  and  alco- 
hol recovery  programs  by  telling  them  he 
would  help  them  financially  after  they  were 
released  from  jail,  then  giving  them  $20,000 
to  $40,000  in  cash  and  drugs  in  exchange  for 
sex.  Parker  appeared  in  court  on  August  18, 
2015  for  a bond  hearing  and  was  released  on 
a $5,000  secured  bond.  Three  women,  Jaedi 
Moore,  21,  Brittany  Hill,  26,  and  Heather 
Wagoner,  29,  were  charged  with  prostitution 
offenses  in  connection  with  Parker’s  case. 


West  Virginia:  On  August  20,  2015, 
WOWK  TV  reported  that  Kanawha 
County  officials  had  begun  using  prisoners 
from  the  Charleston  Correctional  Center 
to  make  up  for  a shortage  of  summer  work- 
ers at  Coonskin  Park.  Parks  Director  Jeff 
Hutchinson  told  the  Kanawha  County 
Parks  and  Recreation  Commission  that 
the  prisoners,  all  non-violent  offenders  on 
pre-release  status,  would  be  cutting  grass, 
trimming  weeds,  and  doing  other  mainte- 
nance and  painting.  The  prisoners  work  for 
free,  in  exchange  for  lunch. 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614  Columbia  Rd.,  Dorchester,  MA  02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301,  Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence. They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 


#504,  Oakland,  CA  9461 2 (51 0)  444-0484.  www. 
criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted.  The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use 
of  faulty  evidence,  junk  science,  faulty  eyewitness 
testimony  and  ineffective  assistance  of  counsel 
claims.  Contact:  The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.  www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #51 0,  Jenkintown,  PA  1 9046  (21 5)  576-1 1 1 0. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701 , New  York,  NY  1 001 3 (21 2)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
resources  for  imprisoned  and  released  rape  survi- 
vors and  activists  for  almost  every  state.  Contact: 
JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles,  CA 
90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur. Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291 , Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  2001 3-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(5 1 0)  893-4648.  www.prisonactivist.org 
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1.  Six  (6)  FREE  Issues  for  54  total!  or 
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Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  |__| 

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201 
pages.  $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  17th  Ed.,  by 
Stephen  Elias  and  Susan  Levinkind,  363  pages.  $49.99.  Comprehensive  and 
easy  to  understand  guide  on  researching  the  law.  Explains  case 
law,  statutes  and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

All  Alone  in  the  World:  Children  of  the  Incarcerated,  by  Nell  Bernstein, 
The  New  Press,  303  pages.  $19.95.  Award-winning  journalist  Nell  Bernstein 
takes  an  intimate  look  at  the  effects  incarceration  has  on 
imprisoned  parents  and  their  children.  2016  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
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Florida's  Department  of  Corrections: 

A Culture  of  Corruption,  Abuse  and  Deaths 

by  David  M.  Reutter 


Florida,  with  the  nation’s  third- 
largest  prison  system,  has  a long  and 
sordid  history  of  abusing,  neglecting  and 
even  killing  its  prisoners.  Because  most 
state  prisons  are  in  insular  rural  areas,  the 
general  public,  aside  from  those  with  incar- 
cerated loved  ones  or  friends,  has  minimal 
awareness  of  what  really  occurs  within 
facilities  operated  by  the  Florida  Depart- 
ment of  Corrections  (FDOC)  or  its  private 
contractors. 

The  FDOC  has  historically  strived  to 
preserve  this  lack  of  transparency  by  obfus- 
cating the  actual  happenings  in  its  prisons. 
The  department’s  modus  operandi  is  to  por- 
tray itself  as  a professional  state  agency  that 
protects  citizens  from  dangerous  criminals, 
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which  requires  an  ever-increasing  share  of 
taxpayer  dollars  to  keep  society  safe  from  a 
growing  prison  population. 

Keeping  its  dirty  laundry  in-house  is 
an  administrative  priority.  Occasionally, 
however,  particularly  egregious  incidents 
belie  the  FDOC’s  carefully  crafted  vision 
statement  of  “changing  lives  to  ensure  a 
safer  Florida,”  and  the  public  gets  a glimpse 
of  the  reality  behind  prison  walls. 

For  months  after  death  row  pris- 
oner Frank  Valdes  died  at  the  Florida  State 
Prison  on  July  17,  1999,  FDOC  officials 
maintained  that  he  committed  suicide  by 
diving  head-first  off  his  bunk,  striking  the 
bars  in  his  cell.  An  autopsy,  however,  clearly 
indicated  that  bootprints  were  found  on 
his  body  and  that  he  had  been  savagely 
beaten  by  guards.  Valdes’  family  received 
a 1750,000  settlement,  though  the  guards 
charged  with  killing  him  were  eventually 
acquitted  at  trial.  [See:  PLN,  March  2007, 
p.18;  Aug.  2002,  p.  12;  Jan.  2001,  p.6;  Oct. 
1999,  p.l]. 

The  FDOC’s  reputation  as  a profes- 
sionally staffed  and  managed  agency  took 
another  blow  in  2006  when  the  state’s  Cor- 
rections Secretary, James  V.  Crosby,  and  his 
main  lieutenant  were  indicted  on  federal 
corruption  charges  related  to  a kickback 
scheme.  In  the  wake  of  that  scandal,  Crosby 
and  his  sidekick  served  time  in  prison  and 
several  other  officials  were  fired  for  illegally 
using  prisoner  labor.  [See:  PLN,  Dec.  2007, 
p.32;  Dec. 2006,  p.l]. 

Aside  from  regular  changes  at  the 
FDOC’s  top  post,  the  department  has 
been  able  to  keep  its  dirty  laundry  in  the 
closet  in  recent  years.  Flowever,  its  cloak  of 
secrecy  unraveled  in  the  wake  of  a Miami 
Herald  feature  story  about  a prisoner  who 


was  scalded  to  death  in  a shower  closet  in 
a confinement  unit  at  Dade  Correctional 
Institution  (DCI).  Darren  Rainey,  50,  who 
was  serving  a two-year  sentence  for  drug 
possession,  was  killed  at  DCI  on  June  23, 
2012. 

Rainey  suffered  from  mental  illness  and 
had  defecated  in  his  cell.  When  he  refused 
to  clean  up  the  mess,  he  was  placed  in  a 
small  shower  for  almost  two  hours  under 
scalding  hot  water.  According  to  other 
prisoners  in  the  unit,  the  shower  was  used 
as  punishment  for  prisoners  who  angered 
the  guards;  in  the  30  minutes  before  Rainey 
collapsed,  he  reportedly  screamed  and 
pleaded  for  help. 

“How  do  you  like  your  shower?”  one 
guard  taunted  him,  said  prisoner  Mark 
Joiner.  “He  was  crying,  please  stop,  please 
stop,”  but  the  guards  said  “Enjoy  your 
shower”  and  left. 

The  1 80-degree  water  left  Rainey’s  skin 
peeling  from  his  body.  When  an  infirmary 
nurse  took  his  temperature,  it  registered  102 
degrees.  He  died  shortly  afterwards. 

Joiner  was  ordered  by  guards  to  clean 
up  the  “crime  scene”;  he  was  provided  with 
bleach  and  gloves,  and  found  one  blue  can- 
vas shoe  in  the  shower  plus  large  pieces  of 
skin  that  had  been  boiled  offRainey’s  body. 
“I  just  kept  shoving  it  in  the  shoe,”  he  said. 
“And  then  I asked,  ‘what  do  you  want  me  to 
do  with  it?’ And  [the  guard]  said  just  throw 
it  in  the  trash.  So  I did.” 

The  Metro-Dade  police  department 
was  called  to  the  prison  but  did  little  inves- 
tigating, failing  to  even  keep  the  911  tape. 
Two  years  later  an  autopsy  report  had  not 
been  issued;  Rainey’s  death  seemed  to  have 
been  forgotten,  just  like  other  abuses  in 
FDOC  facilities.  Then  the  Miami-Herald 
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began  to  investigate  after  learning  of  efforts 
by  prisoners  such  as  Joiner  and  Harold 
Hampstead  to  bring  Rainey’s  death  to 
light.  7 he  Herald s news  report  eventually 
blew  the  cover  ofF  several  other  incidents, 
resulting  in  widespread  publicity  and  po- 
litical fallout. 

Gassed  to  Death 

Following  the  Herald' s report  nearly 
two  years  after  Rainey’s  scalding  death  at 
DCI,  several  FDOC  investigators  filed 
a whistleblower  suit  claiming  they  faced 
retaliation  when  they  tried  to  expose  cor- 
ruption, brutality  and  officially  sanctioned 
gang  violence  within  the  prison  system. 

Their  complaint  revealed  details  sur- 
rounding the  September  2010  death  of 
Randall  Jordan-Aparo,  who  was  serving  an 
18-month  sentence  for  credit  card  fraud  and 
drug  charges,  in  a confinement  unit  at  the 
Franklin  Correctional  Institution  (FCI). 

FDOC  investigator  Aubrey  P.  Land 
had  been  dispatched  to  FCI  in  early  2013 
to  look  into  problems  at  the  facility. 

“We  got  inmates  down  there  that  are 
getting  their  throats  slashed  on  a regular 
basis,”  he  said  in  an  interview  with  Me- 
linda Miguel,  Governor  Rick  Scott’s 
Inspector  General.  “Their  faces  slashed, 
beat  down  with  locks  and  socks;  tremen- 
dous amount  of  contraband  allegations 
that  staff  is  ordering  this  and  bringing  in 
contraband  and  being  paid  and  everyone 
we’re  talking  to  is  saying,  ‘You  know  they 
killed  that  kid.’” 

Unlike  many  prison  employees,  Land 
not  only  listened  but  investigated.  “So, 
finally,  I had  heard  enough,  and  I said  go 
back  and  start  looking  at  all  the  deaths,” 
he  stated.  “Nobody  would  give  me  a name, 
and  I find  Randall  Jordan-Aparo  and  im- 
mediately bells  and  whistles  start  going  off. 
This  thing  ain’t  pretty.” 

On  September  15, 2010, Jordan-Aparo, 
27,  complained  of  back  pain  after  falling 
while  playing  basketball.  He  collapsed 
several  times  over  the  next  few  days,  and 
was  taken  to  the  infirmary  three  times  with 
a 102-degree  temperature.  Nurse  Martha 
Greene  performed  an  electrocardiogram 
but  admitted  she  was  not  proficient  at  read- 
ing the  results.  Nonetheless,  she  concluded 
his  heart  was  working  properly. 

The  on-call  prison  physician,  Dr. 


Mohammad  Choudhary,  instructed  Greene 
to  begin  an  IV  and  keep  Jordan-Aparo  in 
the  infirmary.  The  nurses  were  unable  to 
insert  the  IV  after  several  attempts,  so  they 
gave  up  and  left  him  in  the  infirmary. 

At  about  4 a.m.  on  September  18, 
Jordan-Aparo  complained  to  LPN  Lucy 
Franklin  about  pain  and  requested  to  be 
sent  to  a hospital.  After  his  request  was 
denied,  Jordan-Aparo  said,  “I’m  going  to 
sue  your  fucking  ass.  I need  to  go  to  the 
hospital.” 

Greene  called  security,  and  without 
consulting  a doctor  Capt.  Mitchell  Brown 
ordered  that  Jordan-Aparo  be  placed  in  an 
isolation  cell  for  causing  a “disturbance.”  A 
pre-confinement  physical  alleged  he  “had 
no  known  medical  conditions  that  would  be 
exacerbated  by  the  use  of  chemical  agents,” 
despite  his  medical  records  indicating  he 
had  a disease  that  could  cause  respiratory 
difficulties. 

According  to  prisoner  witnesses,  Sgt. 
Kevin  “Bit  Jit”  Hampton  told  Jordan-Ap- 
aro, “Ain’t  nobody  cornin’ to  help  you.”  He 
then  ordered  him  to  “man  up”  and  be  quiet. 

With  the  approval  of  Col.  Timothy 
Copeland  at  11:25  a.m.,  Lt.  Rollin  “Suttie” 
Austin  ordered  Jordan-Aparo  to  be  gassed. 
Over  the  next  40  minutes  he  was  sprayed 
three  times  with  chemical  agents.  The  first 
two  times  were  three  bursts  per  application 
of  pepper  spray;  the  third  was  three  bursts 
of  tear  gas,  which  causes  severe  burning  in 
the  lungs. 

Just  10  minutes  of  exposure  to  tear  gas 
in  such  a confined  space  could  be  lethal, 
said  Sven- Eric  Jordt,  an  associate  profes- 
sor in  anesthesiology  at  Duke  University. 
“Obviously,  the  agent  was  sprayed  directly 
on  to  the  inmate  and  may  have  deposited 
on  his  skin,  clothing,  eyes,  and  mouth  at 
much  higher  concentrations,  with  less  of  it 
airborne,  making  the  concentrations  that 
much  higher.” 

Guards  said  they  then  “escorted” 
Jordan-Aparo  to  a shower  closet  for  decon- 
tamination. According  to  other  prisoners  he 
was  dragged.  Photographs  and  additional 
evidence  put  the  guards’  claims  of  decon- 
tamination efforts  in  question,  the  Miami 
Herald  reported. 

“He  was  orange,”  one  prisoner  told  in- 
vestigators.The  photos  they  viewed  in  2013 
showed  Jordan-Aparo’s  body  still  coated 
with  orange  tear  gas  residue.  They  also 
found  the  cell  had  residue  everywhere;  the 
floor  was  smeared  with  orange,  which  also 
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covered  the  sink  and  toilet,  and  there  was 
a dense  orange  cloud  above  the  top  bunk. 
Although  guards  said  they  had  provided 
Jordan- Aparo  with  fresh  clothes,  he  was 
in  dirty,  orange-stained  boxers  when  later 
found  dead  in  his  cell. 

“I  can’t  take  it,  I can’t  take  the  gas,  I 
can’t  breathe,”  he  cried  out  while  being 
tear  gassed,  according  to  a prisoner  witness. 
Jordan-Aparo  was  seen  at  12:30  p.m.  by 
prison  nurses  Franklin  and  Riley.  Because 
he  was  allegedly  uncooperative,  despite  vid- 
eo showing  he  was  so  weak  coming  out  of 
the  shower  that  a wheelchair  was  required, 
Riley  was  unable  to  obtain  a blood  pressure 
reading.  Dr.  Choudhary  ordered  over  the 
phone  that  his  blood  pressure  be  taken,  but 
the  nurses  instead  allowed  guards  to  take 
him  back  to  his  isolation  cell.  Two  hours 
later,  the  nurses  made  another  attempt  to 
take  Jordan- Aparo’s  blood  pressure.  He  was 
unable  to  move,  refused  to  cooperate  and 
would  not  sign  a release  form,  according  to 
prison  records. 

At  4:30  p.m.,  Sgt.  Hampton  found 
Jordan-Aparo  sprawled  on  the  floor  of  his 
cell  when  serving  the  dinner  meal.  He  al- 
legedly refused  to  eat  but  gave  a “thumbs 
up”  sign.  Jordan-Aparo  was  not  checked  on 
again  until  6:08  p.m.  At  that  time  his  lifeless 
body  was  discovered  with  “his  mouth  and 
nose  []  pressed  to  the  bottom  of  the  door,  as 


if  trying  to  gulp  fresh  air  through  the  thin 
crack,”  the  Herald  reported.  A paperback 
bible  was  lying  under  his  shoulder. 

“I’ve  done  this  for  30  years.  My  skin 
doesn’t  crawl  very  often,”  said  Land,  the 
FDOC  investigator.  “They  killed  that  damn 
kid.  He  laid  there  for  five  days  begging  for 
help.”  An  autopsy  found  Jordan-Aparo’s 
death  was  caused  by  a rare  blood  disorder 
that  was  treatable. 

Previously,  another  prisoner  had  died 
after  being  gassed  by  guards  - Rommell 
Johnson,  44,  who  died  at  the  Northwest 
Florida  Reception  Center  in  June  2010. 
Although  he  had  chronic  asthma,  his  death 
was  found  to  be  accidental  by  a medical  ex- 
aminer and  the  FDOC’s  inspector  general. 
His  mother  received  a 1175,000  settlement 
after  filing  a lawsuit.  However,  Johnson’s 
death  was  opened  for  reexamination  in 
March  2015  following  widespread  publicity 
related  to  other  prisoners’  deaths. 

Abuse  and  Deaths  Widespread 

News  reports  concerning  the  deaths 
of  Rainey  and  Jordan-Aparo  resulted  in 
public  scrutiny  of  other  unnatural  deaths 
within  Florida’s  prison  system,  including 
the  September  4,  2012  death  of  Frank 
Smith,  44,  at  the  Union  Correctional 
Institution  (UCI).  That  investigation  also 
revealed  guards  had  used  excessive  force 
against  five  other  prisoners. 

The  FDOC  placed  nine  guards  and  an 
assistant  warden  on  paid  leave  while  it  ex- 


amined Smith’s  death,  which  occurred  after 
an  altercation  with  prison  staff  Nearly  two 
years  later  his  death  remained  under  review. 
Meanwhile,  the  suspended  guards  received 
almost  $700,000  while  on  paid  leave.  The 
Florida  Department  of  Law  Enforcement 
(FDLE)  was  reviewing  the  case  but  had  no 
deadline  for  completing  its  investigation. 

“There’s  no  time  line  that  I can  give 
you,”  said  FDLE  Commissioner  Gerald 
Bailey  - who  was  forced  to  resign  in  De- 
cember 2014  due  to  conflicts  with  Governor 
Scott’s  office,  and  who  later  called  the 
governor  a liar  for  saying  he  had  voluntarily 
stepped  down. 

Shortly  after  Darren  Rainey’s  death 
was  reported  by  the  Miami  Herald,  prisoner 
Damion  Foster,  36,  was  found  dead  follow- 
ing an  altercation  with  guards  in  a mental 
health  unit  at  the  Charlotte  Correctional 
Institution  (CCI). 

Foster’s  May  22, 2014  death  came  less 
than  a month  after  the  death  of  another 
CCI  prisoner,  Matthew  Walker.  Details 
about  both  deaths  were  sketchy,  as  is 
typical  when  guards  kill  prisoners.  Sources 
said  that  Walker,  45,  argued  with  a female 
guard  during  a late-night  cell  compliance 
check,  then  was  killed  after  other  guards 
rushed  in  to  subdue  him.  He  died  due  to 
a crushed  larynx  that  led  to  asphyxiation; 
a county  grand  jury  found  that  his  death, 
which  was  ruled  a homicide,  was  “tragic, 
senseless  and  avoidable.”  No  guards  faced 
criminal  charges. 

The  FDOC  fired  nine  CCI  guards  for 
“inappropriate  use  of  force”  in  connection 
with  Walker’s  death,  but  gave  no  details. 
Eight  of  those  guards  were  later  reinstated. 
Further,  on  September  19,  2014,  known 
by  guard  union  officials  as  a “Friday  Night 
Massacre,”  a total  of  32  guards  were  termi- 
nated by  the  FDOC.  Five  were  fired  for 
using  excessive  force  in  the  August  2012 
death  of  UCI  prisoner  Rudolf  Rowe;  also 
terminated  was  Lt.  Rollin  Austin  for  his 
role  in  Jordan-Aparo’s  death. 

The  firings  were  meant  to  send  guards 
a message.  “I’ve  made  it  clear  that  there  is 
zero  tolerance  for  corruption  or  abuse,”  said 
then-FDOC  Secretary  Michael  Crews. 
“We  continue  to  root  out  any  and  all  bad  ac- 
tors who  do  not  live  up  to  our  expectations.” 

Less  than  a month  after  the  mass  firing, 
however,  another  prisoner  was  found  dead 
in  a confinement  cell.  Lowell  Correctional 
Institution  (LCI)  prisoner  Latandra  El- 
lington, 36,  a mother  of  four  serving  a 
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22-month  sentence  for  grand  theft,  died 
on  October  1, 2014.  That  was  just  10  days 
after  she  sent  a letter  to  her  aunt  saying  she 
was  in  fear  for  her  life. 

Ellington  wrote  that  she  feared  “Sgt. 
Q/who  was  later  identified  as  FDOC  Sgt. 
Patrick  Quercioli.  “He  was  gone  [sic]  beat 
me  to  death  and  mess  me  like  a dog,”  she 
wrote.  “He  was  all  in  my  face.  Sgt.  Q_then 
he  grab  his  radio  and  said  he  was  gone  bust 
me  in  the  head  with  it....” 

As  a result  of  Ellington’s  allegations  she 
was  placed  in  a confinement  unit  for  protec- 
tion, where  she  was  found  unresponsive  in 
her  cell.  The  medical  examiner  determined 
her  death  was  due  to  medical  causes,  though 
her  family  suspected  foul  play. 

Union  officials  said  Sgt.  Quercioli  was 
on  vacation  when  Ellington  died.  Prisoners 
who  contacted  the  Miami  Herald  claimed 
another  guard  had  encouraged  Ellington 
to  complain  about  Quercioli ’s  threats,  then 
escorted  her  to  confinement  the  day  she 
died.  They  urged  officials  to  check  surveil- 
lance video  to  see  if  that  guard  was  the 
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last  one  to  see  her  alive.  The  prisoners  also 
wrote  that  Ellington’s  prior  cellmate  had 
been  threatened  by  guards,  who  allegedly 
told  her  that  if  she  talked,  “The  same  thing 
that  happened  to  [Ellington]  would  hap- 
pen to  her.” 

“Our  families  think  that  we  come  here 
and  we’re  safe,  but  that’s  not  the  case, ’’wrote 
one  prisoner  who  had  spent  a decade  at  the 
prison.  “I’ve  seen  a lot  of  injustices,  but  no 
one  cares,  and  as  a means  of  survival  you 
learn  to  turn  your  head  and  stay  silent  in 
order  to  stay  alive.” 

A second,  independent  autopsy  ar- 
ranged by  Ellington’s  family  found  she  had 
lethal  levels  of  blood  pressure  medication  in 
her  system;  her  family  also  said  there  were 
bruises  on  her  body  and  a cut  on  her  face. 
Ellington’s  sister  has  since  filed  a wrongful 
death  suit. 

Sgt.  Quercioli,  who  had  a criminal 
record  before  he  joined  the  FDOC,  was 
terminated  on  August  4,2015;  another  of- 
ficer who  allegedly  threatened  Ellington, 
Dustin  Thrasher,  also  was  fired.  No  criminal 
charges  were  filed. 

Four  unexplained  deaths  occurred  at 
LCI  in  2014. They  remain  “under  investiga- 
tion.” Also  under  investigation  are  FDOC 
guards  Lance  Ingram  and  Phillip  Joyner, 
who  were  suspended  with  pay  while  a 
prisoner’s  claim  of  sexual  assault  was  inves- 
tigated. The  unnamed  prisoner  alleged  he 
was  victimized  by  the  guards  on  August  7, 
2014  at  the  Reception  and  Medical  Center 
in  Lake  Butler.  Video  from  a handheld 
recorder  and  a wall-mounted  camera  were 
taken  as  evidence. The  prisoner  had  filed  an 
earlier  grievance  claiming  he  was  sexually 
assaulted  on  July  30,  stating,  “I  am  not  going 
to  continue  to  take  this  abuse.” 

In  addition  to  cases  where  prisoners 
have  been  killed  by  guards’  use  of  excessive 
force,  there  are  also  cases  where  guards  have 
ordered  a hit  on  a prisoner  to  have  him  “re- 
moved”- permanently.  For  example,  former 


FDOC  Sergeants  Robert  Simmons  and 
Delrikos  A.  Brooks  face  numerous  felony 
charges,  including  ordering  the  murder 
of  Taylor  Correctional  Institution  (TCI) 
prisoner  David  Powell. 

Authorities  allege  Sgt.  Brooks  received 
up  to  124,000  to  make  eight  trips  to  Tampa 
to  pick  up  drugs  and  cell  phones  from 
prisoner  David  Cancel’s  brother.  Cancel, 
a one-time  high-ranking  gang  member, 
then  sold  the  contraband  to  other  prisoners. 
Brooks  was  described  as  an  “alpha”  member 
of  TCI’s  Bloods  gang. 

A hit  was  placed  on  Powell  after  he 
caught  Sgt.  Brooks  giving  a cell  phone  to 
another  prisoner.  When  he  threatened  to 
expose  Brooks,  Simmons  spread  the  word 
among  prison  gang  members  that  Powell 
was  a snitch.  The  next  day  several  prisoners 
jumped  Powell  on  the  recreation  yard  and 
stabbed  him,  though  he  escaped  serious  injury. 

Brooks  and  Simmons  then  sent  an- 
other prisoner  to  kill  Powell  the  next  day. 
The  plot  proceeded  with  the  help  of  former 
FDOC  guard  Valshantaya  Cook,  who  is  ac- 
cused of  letting  prisoner  Ernest  Harrington 
into  Powell’s  unit.  Harrington  stabbed 
Powell,  but  again  he  wasn’t  seriously  injured. 

Cook  was  subsequently  charged  with 
multiple  felonies,  including  money  laun- 
dering, smuggling  contraband  into  the 
prison  and  aggravated  assault  with  a deadly 
weapon.  In  addition  to  the  charge  related  to 
ordering  a hit  on  Powell,  Brooks  and  Sim- 
mons face  charges  for  money  laundering 
and  directing  gang  activities. 

Beyond  Brooks,  Cook  and  Simmons, 
several  other  FDOC  employees  have  been 
charged  with  abusing  or  assaulting  prison- 
ers. 

Six  guards  - a captain  and  five  ser- 
geants - were  arrested  in  September  2014 
and  charged  with  using  chemical  spray  on 
prisoner  Jeremiah  L.  Tatum,  31,  and  hitting 
and  kicking  him  while  he  was  in  hand  and 
ankle  restraints.  They  then  lied  about  the 
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August  5,2014  incident,  which  occurred  at 
the  Northwest  Florida  Reception  Center, 
falsely  claiming  that  Tatum  had  spit  at  one 
of  the  officers.  Those  arrested  and  fired  in- 
cluded Sgts.  William  Finch, James  Perkins, 
Robert  Miller,  Christopher  Christmas  and 
Dalton  Riley,  plus  Captain  James  Kirkland. 
Kirkland  later  committed  suicide. 

Also  in  September  2014,  Disability 
Rights  Florida,  an  organization  that  advo- 
cates for  the  rights  of  the  disabled,  filed  suit 
against  the  FDOC,  seeking  an  injunction 
to  ensure  that  mentally  ill  prisoners  at  DCI 
are  not  subject  to  abuse  by  staff.  The  case 
settled  in  April  2015,  with  state  prison  offi- 
cials agreeing  to  provide  Crisis  Intervention 
Training  to  all  staff  at  DCI,  to  provide  su- 
pervisory training  and  specialized  training 
for  guards  who  work  directly  with  mentally 
ill  prisoners,  to  upgrade  the  facility’s  video 
camera  system,  to  fully  staff  the  facility, 
and  to  create  a mental  health  ombudsman’s 
position  at  DCI  and  the  FDOC’s  Region 
III  office,  among  other  provisions.  See: 
Disability  Rights  Florida  v.  Crews,  U.S.D.C. 
(S.D.  Fla.),  Case  No.  l:14-cv-23323-RNS. 
[See  related  article  on  p. ]. 

Beyond  deaths  due  to  excessive  force 


or  other  incidents  involving  staff  members, 
an  increasing  number  of  Florida  prisoners 
have  died  due  to  inadequate  medical  care. 
In  2014  the  FDOC  reported  a record  346 
prisoner  deaths,  most  from  “natural  causes,” 
though  176  had  no  immediate  cause  of 
death  listed  and  there  were  15  homicides  - 
three  involving  guards. 

The  uptick  in  deaths  began  shortly 
after  the  state  contracted  with  Corizon,  a 
for-profit  company,  to  provide  healthcare 
at  most  Florida  prisons,  with  competitor 
Wexford  Health  Sources  providing  services 
at  a smaller  number  of  facilities.  Follow- 
ing extensive  criticism  of  the  quality  of 
Corizon’s  medical  care,  as  well  as  fines  for 
failing  to  meet  state  standards,  the  company 
announced  in  November  2015  that  it  was 
terminating  its  $1.2  billion,  five-year  con- 
tract with  the  FDOC,  which  began  in  2013. 

PLN  will  cover  Corizon’s  provision  of 
medical  care  to  Florida  prisoners  and  its 
decision  to  cancel  its  contract  in  greater 
depth  in  a future  issue. 

A Cultural  Problem? 

“Here,  you  see  the  death  of  a scalded 
inmate  and  vicious  beatings  of  others  with 


all  sorts  of  suspicious  circumstances,”  said 
James  R.  McDonough,  a former  Army 
colonel  who  was  brought  in  to  serve  as 
the  FDOC’s  Secretary  after  James  Crosby 
was  indicted.  “These  are  the  same  signs 
I noticed  when  I walked  in  the  door  in 
2006  - and  it  should  be  sending  off  alarm 
signals.” 

After  McDonough  stepped  down  in 
early  2008,  he  was  replaced  by  Walter  A. 
McNeil,  during  whose  tenure  Florida’s 
prison  population  topped  100,000  prison- 
ers for  the  first  time.  McNeil  was  replaced 
by  Edwin  G.  Buss  in  2011,  though  Buss 
didn’t  stay  long  in  office  - he  was  forced 
out  by  the  governor  due  to  differences  over 
management  styles  and  issues  related  to 
prison  privatization  eight  months  later. 
[See:  PLN,  Feb.  2012,  p.  1] . Buss  was  re- 
placed by  Kenneth  S.  Tucker,  who  served 
for  just  over  a year. 

The  FDOC  Secretary  position  was 
then  filled  by  Michael  D.  Crews  effective 
December  17,  2012,  who  said  the  agency 
was  not  indifferent  to  incidents  involving 
abusive  guards. 

“We  had  the  allegations,  but  we  try 
to  make  our  decisions  based  on  fact,”  he 
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stated.  “It’s  not  cultural.  It’s  easy  to  think 
that,  when  you  have  eight,  10,  whatever  the 
number  of  criminal  investigations  going  on 
in  the  agency  right  now,  but  I can  tell  you 
it  is  a handful  and  they  are  the  minority  in 
our  department  going  forward.” 

His  opinion  was  not  shared  by  many 
critics,  including  the  guards’  union.  “We  be- 
lieve this  is  not  the  case  of  a few  bad  apples 
as  explained  by  the  administration,  but  is 
symptomatic  of  larger  problems  within  [the 
prison  system],”  noted  Bill  Curtis,  spokes- 
man for  Teamsters  Local  2011,  which  has 
represented  FDOC  guards  since  2011. 
State  prison  guards  were  previously  rep- 
resented by  the  Florida  Police  Benevolent 
Association. 

“You  lead  by  example  and  you’ve  got 
to  start  at  the  top  and  set  the  standard,” 
said  Curtis.  “I’m  not  telling  you  that  people 
shouldn’t  be  disciplined,  but  taking  it  out  to 
the  first  line  of  officers  doesn’t  fix  your  middle 
management  or  your  upper  management.” 

“These  revelations  that  are  coming 
out  are  not  about  incompetence,”  added 
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Howard  Simon,  executive  director  of  the 
ACLU  of  Florida.  “They’re  about  guards 
killing  people  and  public  officials  working 
feverishly  to  cover  it  up.” 

Former  FDOC  guards  Ken  Smith  and 
Joe  Facenda  agreed  with  those  positions. 
Both  had  worked  at  CCI,  and  Smith  called 
the  prison  “really  unsafe  at  this  point.” 

“Almost  nothing  operated  the  way  we 
were  taught  it  should  operate,”  Facenda 
stated.  “I  came  home,  I don’t  know  how  many 
times,  dumbfounded  at  what  went  on  there 
...  other  officers  telling  you  when,  where, 
and  how  you  can  get  away  with  roughing 
up  an  inmate.” 

In  his  resignation  letter,  Facenda  wrote 
that  he  had  to  deal  with  prisoners  alone, 
was  told  where  guards  could  beat  prison- 
ers without  being  seen,  had  to  train  a new 
employee  after  being  there  only  a month 
himself,  and  said  the  majority  of  security 
checks  that  were  supposed  to  occur  did  not. 

George  C.  Mallinckrodt,  a mental 
health  counselor  who  worked  at  DCI  from 
2008  to  2011,  said  guards  “taunted,  abused, 
beat,  and  tortured  chronically  mentally  ill  in- 
mates on  a regular  basis,”  hoping  to  provoke 
a response  that  would  justify  the  use  of  force. 

He  described  a June  2011  incident 
involving  prisoner  Joseph  Swilling,  who 
guards  handcuffed  behind  his  back  before 
leading  him  to  an  off-camera  area,  where 
they  threw  him  to  the  floor  and  repeatedly 
kicked  him.  The  beating  would  have  contin- 
ued unchecked,  but  one  of  Mallinckrodt ’s 
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co-workers  pounded  on  a window  yelling, 
“Stop!  Stop!  Stop!”Yet  out  of  fear  of  retali- 
ation, that  co-worker  wrote  in  a subsequent 
incident  report  that  “he/she  did  not  see 
anything,”  Mallinckrodt  said  in  a Miami 
Herald  editorial. 

To  keep  counselors  quiet,  the  “guards’ 
strategy  was  to  simply  leave  the  counselor 
alone  with  the  inmate,”  he  wrote.  “And, 
what  we’ve  seen  is  that  the  line  officers 
who  commit  these  acts  are  supported  by 
their  administrators , by  their  lieutenants,  by 
the  major,  they’re  all  either  condoning  the 
activity,  or  they’re  covering  it  up;  it  goes  all 
the  way  to  the  warden.” 

Mallinckrodt,  however,  refused  to  re- 
main silent.  “And  so  I developed  incident 
reports  and  some  of  them  involved  guards 
in  the  unit  and  so,  I started  to  get  dirty  looks 
and  I was  feeling  the  avalanche  of  abuse 
stories.  And,  my  stress  level  was  through  the 
roof,”  he  continued.  Mallinckodt  was  fired 
for  taking  long  lunches,  which  he  said  was 
his  coping  strategy.  That  was  a pretext,  he 
claimed,  “because  they  wanted  me  silenced.” 

He  said  a standard  investigation  would 
be  useless.  “Clever  guards,  administrators, 
and  wardens  always  put  on  a show  for  visit- 
ing VIP’s,”  he  noted.  “I  know  this  from  the 
many  dog  and  pony  shows  I have  witnessed 
in  my  unit.” 

Mallinckrodt  wrote  a book  about  his 
experiences  with  the  FDOC,  published  in 
2014  and  appropriately  titled  GettingAway 
with  Murder. 

Prisoner  Richard  S.  Mair,  40,  com- 
mitted suicide  in  DCI’s  mental  health  unit 
on  September  11,  2013.  In  a note  written 
before  he  killed  himself,  he  said  he  had 
been  sexually  assaulted  and  it  was  standard 
practice  for  guards  to  force  prisoners  in  the 
unit  to  commit  sex  acts  and  to  threaten 
them  if  they  filed  complaints.  Mair’s  note 
named  guards  who  gambled  on  duty,  sold 
marijuana  and  cigarettes,  and  stole  money 
and  property  from  prisoners.  “If  they  don’t 
like  you,  they  put  you  on  a starvation  diet,” 
he  said  in  the  note,  which  was  found  hidden 
in  his  pants  after  he  hanged  himself. 

The  Miami  Herald  reported  there  was 
“no  evidence  that  the  state  inspector  gen- 
eral’s probe  into  Mair’s  death  addressed  any 
allegations  in  the  suicide  note.” 

The  career  of  Jerry  Cummings  exhibits 
the  cultural  problem  of  entrenched  crony- 
ism that  permeates  the  FDOC  and  leads  to 
abuses.  Cummings  was  the  warden  at  To- 
moka  Correctional  Institution  when  guard 
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Donna  Fitzgerald  was  found  dead,  slumped 
over  a pushcart  with  her  pants  pulled  down 
on  June  25,  2008;  she  had  been  murdered 
by  prisoner  Enoch  Hall.  [See:  PLN,  March 
2010,  p.l;  Nov.  2008,  p.50].  The  FDOC’s 
inspector  general’s  office  faulted  Cum- 
mings and  his  top  commanders  for  gross 
negligence  and  ineptitude  that  resulted  in 
serious  security  breaches  which  contributed 
to  Fitzgerald’s  death. 

Demotions  and  reassignments  were 
handed  down.  Yet  by  the  time  Darren  Rainey 
died,  Cummings  was  the  warden  at  DCI  - 
a facility  so  out  of  control  that  it  allowed 
guards  to  scald  a prisoner  to  death  without 
consequences  or  even  a serious  investigation. 
Instead,  the  FDOC  suspended  Cummings 
and  several  of  his  top  staffers  in  May  2014 
after  an  inspection  found  the  prison’s  chow- 
hall  was  overrun  with  rats  and  roaches. 

As  the  heat  continued  to  be  applied 
over  Rainey’s  death  was  reported,  Secretary 
Crews  took  action  to  “restore  integrity”  to 
the  state’s  prison  system.  He  fired  Cum- 
mings in  July  2014,  hoping  that  action 
would  “send  a message.” 

“It’s  great  the  Department  of  Correc- 
tions is  taking  tighter  control  of  the  reins,” 


said  ACLU  of  Florida  director  Simon. 
“But  firing  the  warden,  while  not  holding 
the  guards  who  were  clearly  responsible  for 
Darren  Rainey’s  brutal  murder,  and  keep- 
ing them  on  the  job  and  promoting  them 
doesn’t  make  a lot  of  sense.” 

Simon  was  referring  to  two  guards 
involved  in  Rainey’s  death,  Cornelius 
Thompson  and  Roland  Clarke,  who  were 
promoted  afterwards.  Both  subsequently 
resigned  from  the  FDOC. 

Rollin  Austin,  one  of  the  guards  fired 
in  the  “Friday  Night  Massacre”  who  was 
involved  in  Jordan- Aparo’s  death,  had  a 
prior  criminal  record  for  theft  and  DUI,  and 
previously  had  been  demoted  from  captain 
to  lieutenant  for  using  excessive  force.  After 
Jordan-Aparo  died  he  was  again  promoted 
to  captain.  His  climb  up  the  FDOC’s  ladder 
was  halted  only  after  scrutiny  of  Jordan- 
Aparo’s  death  resulted  in  media  attention 
and  pressure  from  outside  the  department. 

Indeed,  outside  pressure  is  apparently 
the  only  thing  that  is  effective  in  making  the 
FDOC  take  action.  Following  Ellington’s 
death  at  LCI,  state  prison  officials  were 
forced  to  conduct  an  investigation.  In  the 
course  of  that  probe  they  uncovered  the 


conduct  of  LCI  assistant  warden  Marty 
Martinez,  known  as  “Daddy”  or  “Marty” 
to  his  favorite  female  prisoners. 

According  to  a 56-page  FDOC  in- 
spector general’s  report,  Martinez  would 
spend  extended  periods  of  time  talking  with 
young,  pretty  white  or  Hispanic  women. 
Guards  said  prisoners  would  line  up  waiting 
to  talk  to  “Daddy”  and  take  turns  visiting 
his  office,  passing  him  notes  and  requesting 
special  favors.  Jealous  fights  would  ensue 
between  prisoners  vying  for  his  attention. 

“Nobody  ever  caught  him  in  the  act, 
but  we  all  saw  him  locked  in  there  with 
them,”  a guard  said  in  a sworn  statement 
about  female  prisoners  spending  10  to  60 
minutes  in  Martinez’s  office. 

The  investigation  also  noted  that 
LCI  guard  John  Meekins  filed  a police 
report  stating  Martinez  had  threatened 
him.  “You’re  going  to  get  your  ass  beat  in 
the  parking  lot  after  work,”  the  assistant 
warden  allegedly  told  Meekins  in  front  of 
two  other  guards  after  Meekins  conducted 
a shakedown  that  resulted  in  the  confisca- 
tion of  contraband  from  two  of  Martinez’s 
alleged  favorite  prisoners. 

As  noted  above,  the  FDOC’s  leader- 
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ship  has  changed  seven  times  over  the  past 
nine  years,  which  is  viewed  as  a contributor 
to  the  department’s  culture  of  corruption. 

“We’ve  gone  through  far  too  many 
secretaries  at  the  Department  of  Correc- 
tions and  that  lack  of  continuity  has  created 
an  atmosphere  where  people  are  able  to 
believe  they  will  outlive  the  tenure  of  the 
secretary,”  said  state  Rep.  Matt  Gaetz,  who 
previously  chaired  the  House  Criminal 
Justice  Subcommittee. 

One  former  Florida  senator  said  the 
problems  in  the  FDOC  reach  to  the  upper 
echelons  of  state  government. 

“You  know  the  governor  is  now  on  his 
third  Department  of  Corrections  Secretary 
in  less  than  four  years,  and  you’ve  had  deaths 
in  the  prison  system,  you’ve  had  cover  ups, 
you’ve  had  Inspector  Generals  who  were 
trying  to  get  that  information  out,”  said 
Paula  Dockery,  who  was  a state  senator  for 
16  years  and  served  as  chair  of  the  Senate’s 
Criminal  Justice  Committee,  in  an  October 
2014  news  report.  “You’ve  got  it  going  all 
the  way  up  to  the  head  Inspector  General 
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under  the  Governor,  in  the  Governor’s  of- 
fice, and  I think  there’s  some  real  problems 
with  the  way  the  administration  is  handling 
the  Department  of  Corrections.” 

Blowing  the  Whistle 

The  systemic  abuse,  corruption  and 
misconduct  in  the  FDOC  was  exposed 
not  only  by  the  Miami  Herald  and  other 
news  agencies,  but  also  by  the  filing  of  a 
whistleblower  lawsuit  by  several  FDOC 
investigators.  Their  complaint  detailed  the 
circumstances  surrounding  Jordan- Aparo’s 
death  and  alleged  that  prisoners  were 
beaten  or  tortured,  guards  smuggled  drugs 
and  other  contraband  in  exchange  for  bribes 
and  sexual  favors,  and  guards  used  gang 
members  as  enforcers.  They  also  said  they 
had  faced  retaliation  for  trying  to  expose 
the  corruption. 

As  Dockery  noted,  the  cover-ups  go 
beyond  the  FDOC.  An  anonymous  letter 
sent  by  a person  identifying  himself  as  a 
“high-ranking” prison  employee,  addressed 
to  Governor  Scott,  was  stamped  received 
by  his  Chief  Inspector  General,  Melinda 
Miguel,  on  October  25,  2012.  The  letter 
contained  “strikingly  accurate  details  about 
the  gruesome  deaths”  of  prisoners  Jordan- 
Aparo  and  Darren  Rainey.  Miguel,  however, 
took  no  action  on  the  matter,  turning  it  over 
to  FDOC  inspector  general  Jeffrey  Beasley. 

Beasley’s  office  conducted  a “cursory 
review,”  finding  some  staff  violations  in 
Jordan-Aparos’  death  and  noting  that 
Rainey’s  death  was  being  handled  by 
Miami-Dade  police.  The  review  concluded 
that  “this  inquiry  [will]  be  closed  with  no 
further  action  taken.” 

In  March  2014,  FDOC  investigators 
Aubrey  Land,  David  Clark,  Doug  Glis- 
son,  John  Ulm  and  James  Padgett  took 
the  information  they  had  concerning 
Jordan- Aparo’s  death  to  Miguel,  requesting 
whistleblower  protection.  She  denied  their 
request.  She  also  denied  that  protection  to 
Christina  Bullins,  a probation  officer  who 
tried  to  raise  alarms  after  her  brother,  Joseph 
Auram,  told  her  he  feared  for  his  safety  after 
witnessing  what  happened  to  Jordan- Aparo 
while  he  was  incarcerated  at  FCI. 

The  FDOC  investigators  said  they 
faced  “false  and  unwarranted”  internal 
affairs  complaints  after  they  were  denied 
whistleblower  protection.  Bullins  was  fired, 
but  prison  officials  said  her  termination  was 
due  to  taking  unapproved  leave  time. 

“Probation  officer  Bullins  was  an  ex- 


emplary DOC  employee  who  was  treated 
rudely  and  not  shown  the  same  consid- 
eration as  other  employees  with  serious 
medical  issues,”  countered  union  spokes- 
man Curtis.  “It  was  convenient  to  dismiss 
her  and  try  to  keep  her  quiet.”  Auram  said 
guards  told  him  he  had  cost  his  sister  her  job 
after  they  learned  she  was  raising  concerns 
about  Jordan-Aparo’s  death. 

The  investigators’  federal  whistleblower 
suit  was  dismissed  in  March  2015,  as  the 
district  court  found  they  had  raised  their 
concerns  as  public  employees,  not  as  private 
citizens.  Further,  the  court  wrote,  “Plaintiffs 
have  cited  no  cases  clearly  establishing  that 
a decision  to  deny  whistle-blower  status 
or  protection  to  a complainant  constitutes 
either  an  adverse  employment  action  or  the 
denial  of  a public  benefit  for  purposes  of  a 
First  Amendment  retaliation  claim.”  The 
investigators  filed  an  appeal  with  the  Elev- 
enth Circuit,  but  their  appeal  was  dismissed 
on  May  27,  2015  for  lack  of  jurisdiction. 
Bullins  was  granted  leave  to  amend  her 
complaint  and  her  claims  remain  pending. 
See:  Land v.  FDOC,  U.S.D.C.  (N.D.  Fla.), 
Case  No.  4:14-cv-00347-WS-CAS. 

While  their  legal  challenge  may  not 
bear  fruit,  the  investigators’  exposure  of 
issues  related  to  prisoner  deaths,  as  well 
as  the  concurrent  media  coverage,  lit  a fire 
under  both  the  FDOC  and  state  lawmak- 
ers. The  investigation  into  Darren  Rainey’s 
death  was  reopened,  while  state  and  federal 
officials  began  reviewing  Jordan-Aparo’s 
death  and  the  unnatural  deaths  of  104  other 
Florida  prisoners. 

The  Miami-Herald  obtained  emails 
from  FDOC  officials  related  to  Rainey’s 
death,  which  showed  great  concern  for  how 
reports  were  worded  but  not  much  concern 
about  the  fact  that  he  died. 

“This  is  not  necessarily  true;  we  did 
not  know  what  the  cause  of  death  is  for  ... 
Rainey,”  stated  an  email  from  then-Warden 
Cummings  to  prison  staffers.  “I  think 
we  should  wait  until  an  autopsy  report 
is  completed  before  such  information  is 
published.” 

Dena  Tate,  the  senior  health  admin- 
istrator at  DCI,  replied  via  email,  “I  agree, 
staff  will  be  informed  to  watch  verbiage 
when  reporting  incidents  without  final 
reports  or  investigations.” 

“The  email  thread  shows  great  concern 
with  the  verbiage  used  in  speaking  about  the 
death  and  matters  related  to  it,”  said  former 
FDOC  Secretary  McDonough.  “The  emails 
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show  little  concern  with  the  substance  of 
the  investigation.” 

FDOC  Leadership 
Changes ...  Again 

After  months  of  scrutiny,  FDOC  Sec- 
retary  Crews  decided  he  had  had  enough 
and  stepped  down  on  November  24,  2014. 
“I  have  not  resigned,”  he  said.  “I  am  retiring 
from  state  government.” 

The  consensus  was  that  Crews  did  not 
have  time  to  effect  the  needed  changes  in  the 
state’s  prison  system,  and  that  fault  with  the 
pervasive  staff  misconduct  did  not  lie  with  him. 

“The  last  several  secretaries  have  not 
been  the  problem,”  observed  Allison  De- 
Foor,  chairman  of  Florida  State  University’s 
Project  on  Accountable  Justice.  “Again, 
we’re  still  dancing  around  the  elephant  in 
the  room  - the  problem  is  not  at  the  secre- 
tary level.  It’s  structural.” 

“Secretary  Crews  didn’t  have  enough 
time  to  make  the  type  of  lasting  impact  that 
I think  is  needed,”  added  state  Senator  Rob 
Bradley.  “It’s  going  to  take  sustained,  consis- 
tent leadership  to  make  real  change  there.” 

To  lead  the  FDOC  with  “accountabili- 
ty and  integrity,”  Governor  Scott  appointed 


a “true  reformer”  to  head  the  department: 
Julie  L.  Jones,  who  took  office  on  January 
5,  2015.  Jones  had  worked  for  26  years  at 
the  Florida  Fish  and  Wildlife  Conservation 
Commission,  including  a role  as  Director  of 
Law  Enforcement,  and  five  years  as  execu- 
tive director  of  the  Florida  Department  of 
Highway  Safety  and  Motor  Vehicles. 

Jones  was  retired  from  state  govern- 
ment at  the  time  she  was  appointed;  her 
new  position  with  the  FDOC  means  she 
will  receive  a $160,000  salary  plus  $9,700 
in  monthly  retirement  benefits.  She  began 
with  a 100-day  plan  and  tough  talk. 

“Nobody  in  this  system  is  going  to  get 
a free  pass,”  Jones  said.  “I  will  also  main- 
tain that  zero  tolerance  for  corruption,  for 
just  basic  human  rights,  and  how  we  treat 
people.  A lot  of  the  intimidation  in  this 
system  is  because  they  can  get  away  with 
it.  That’s  not  right.”  In  her  first  few  months 
on  the  job  she  fired  51  FDOC  employees. 

After  Jones  took  office,  Crews  backed 
her  by  stating  the  FDOC  was  underfunded 
and  understaffed. The  department  had  mn  an 
annual  deficit  of  several  hundred  thousand 
dollars  for  the  past  few  years.  As  a result,  the 
physical  infrastructure  of  FDOC  buildings 


and  the  agency’s  vehicles  had  deteriorated. 

Crews  said  that  as  the  state’s  prison 
population  expanded,  the  FDOC’s  budget 
and  staffing  levels  had  decreased.  The  result 
was  an  increase  in  prisoner  deaths,  use  of 
force  incidents  and  attacks  on  guards. 

According  to  FDOC  statistical  data, 
use  of  force  incidents  against  prisoners 
increased  over  90%  from  2007  to  2012. 
In  2012,  the  department  reported  ap- 
proximately 6,500  incidents  involving  use 
of  force.  Prisoner  deaths  grew  from  249  in 
2007  to  346  in  2014. 

As  pressure  intensified  due  to  staff  mis- 
conduct and  prisoner  deaths,  Secretary  Crews 
said  the  governor’s  office  went  into  damage- 
control  mode.  “I  guess  you  can  say  they  were 
more  concerned  with  the  crafting  and  writing 
of  news  releases  and  that  had  little  to  do  with 
the  reality  of  what  needed  to  be  done  to  keep 
the  institutions  safe  and  secure,”  he  said. 

The  legislature  weighed  in  when  it  went 
into  session,  holding  hearings.  In  March 
2015,  three  investigators  and  one  former 
investigator  from  the  FDOC’s  inspector 
general’s  office  testified  before  the  Senate 
Criminal  Justice  Committee.  They  cited 
cases  where  they  were  instructed  to  withhold 
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information  from  prosecutors,  to  close  in- 
vestigations involving  politically-connected 
staff  members  and  to  avoid  bringing  criminal 
charges  despite  evidence  of  crimes. 

“We  are  at  the  point  where  we  can  no 
longer  police  ourselves,”  declared  John  Ulm, 
a veteran  FDOC  investigator.  “We  can’t 
do  it  alone.  We  need  some  oversight.  The 
organized  crime,  the  murder,  the  assaults, 
the  victimization  that  goes  on  in  there  every 
day  is  horrendous.” 

Gulf  County  Sheriff  Mike  Harrison 
said  that  in  his  two  years  with  the  FDOC’s 
inspector  general  s office,  he  was  twice  told  not 
to  pursue  investigations.  He  was  called  off  a 
case  involving  the  warden  and  assistant  war- 
den at  the  Calhoun  Correctional  Institution, 
who  were  accused  of  intimidating  witnesses 
involving  contraband  being  smuggled  into 
the  facility.  The  other  case  involved  a nurse’s 
actions  that  resulted  in  “two  inmates  almost 
losing  their  lives”  at  the  Jackson  Correctional 
Institution.  The  charges  were  “covered  up,” 
said  Harrison,  based  on  a relationship  the 
warden  was  having  with  the  nurse. 

In  addition,  FDOC  investigator  Doug 
Glisson  testified  that  he  was  told  to  drop  a 
case  against  a prison  employee  who  had  a 
“Capitol  connection.” 

“There  was  a clear  message  there,  and 
it  had  a chilling  effect,”  he  said. 

Further,  investigator  Land  testified  that 
“professional  courtesy” was  given  as  the  reason 
for  dropping  a case  against  a prison  guard 
whose  brother  worked  under  FDOC  inspec- 
tor general  Jeffrey  Beasley.  The  guard  was 
accused  of  accepting  bribes  and  sexual  favors 
to  give  a woman  access  to  a prisoner  with 
whom  she  was  having  a romantic  relationship. 


While  such  testimony  did  not  sit  well 
with  FDOC  administrators,  as  it  tarnished 
their  image  as  public  safety  professionals, 
Secretary  Jones  pledged  that  employees 
who  wanted  to  appear  before  the  legislature 
would  not  be  punished. 

Yet  just  two  days  after  Beasley  was  grilled 
by  lawmakers,  who  afterwards  called  for  his 
removal,  the  FDOC’s  inspector  general’s 
office  imposed  a gag  order  on  its  investiga- 
tors - they  were  forced  to  sign  confidentiality 
agreements  prohibiting  them  from  providing 
information  to  outsiders,  even  members  of 
the  legislature,  concerning  ongoing  or  closed 
cases.  Any  violation  of  the  gag  order  could 
result  in  “immediate  termination.” 

“This  right  here  is  a slap  in  my  face,” 
said  state  Senator  Greg  Evers,  chairman  of 
the  Senate  Criminal  Justice  Committee.  “I 
have  not  asked  the  [inspector  general]  for  a 
copy  of  anything  that  should  not  be  a public 
record,  and  I am  repulsed  to  think  that  he 
would  send  a letter  to  his  staff  to  not  release 
information  that  would  be  in  the  sunshine 
[public  records  law]  otherwise.” 

FDOC  Secretary  Jones  was  not  pleased 
with  the  investigators  who  testified,  calling 
them  “disgruntled  employees”  who  did  “not 
have  the  best  interests  of  the  agency  at 
heart.”  She  added,  “I  do  not  agree  with  the 
majority  of  the  [investigators’]  testimony,” 
saying  it  represented  “one  view  of  several 
incidents  that  happened  years  ago.” 

Six  FDOC  investigators  filed  a lawsuit 
in  state  court  challenging  the  confidential- 
ity agreements  that  prohibited  them  from 
disclosing  information. Their  complaint  was 
dismissed,  however,  and  on  December  28, 
2015  the  First  District  Court  of  Appeal  af- 
firmed the  dismissal.  See:  Land v.  Fla.  Dep’t 
of  Corn,  2015  Fla.  App.  LEXIS  19392  (Fla. 
Dist.Ct.App.  1st  Dist.  2015). 


Meanwhile,  the  state  Senate  passed 
a 51-page  bill  that  would  have  created  an 
independent  oversight  board  to  review  the 
FDOC’s  budget,  discipline  and  investiga- 
tions. The  House  whittled  the  bill  down  to 
12  pages,  removing  the  oversight  board.  In 
the  end,  the  House  ended  its  session  three 
days  early  over  a budget  squabble,  effectively 
killing  the  prison  reform  bill. 

“I  don’t  think  you’re  going  to  be  able 
to  hire  Superman  who  is  going  to  be  able 
to  show  up  and  reform  the  whole  place,” 
opined  state  Rep.  Carlos  Trujillo.  “I  think  it’s 
a combination  of  having  additional  oversight 
...  that  truly  drills  down  and  identifies  issues.” 

With  legislative  reform  efforts  dead 
in  the  water,  Governor  Scott  issued  an 
executive  order  in  May  2015  that  requires 
the  FDOC  to  maintain  “a  retaliation-free 
environment,  both  for  staff  and  inmates.” 
Each  of  the  department’s  four  regional 
directors  are  to  make  “at  least  two  unan- 
nounced visits”  to  each  prison  quarterly.  The 
order  also  requires  tracking  and  reporting 
of  use  of  force  incidents. 

Additionally,  federal  and  state  officials 
continue  to  investigate  the  deaths  of  Darren 
Rainey  and  other  prisoners,  and  on  October 
15,  2015  a coalition  of  advocacy  groups 
submitted  a letter  to  the  U.S.  Department 
of  Justice  (DOJ),  requesting  intervention  by 
that  agency’s  civil  rights  division.  The  letter 
was  signed  by  13  organizations  - including 
the  ACLU  of  Florida,  Stop  Prison  Abuse 
Now,  the  National  Alliance  on  Mental  Ill- 
ness, Florida  Institutional  Legal  Services, 
the  Florida  Justice  Institute,  the  Florida 
Conference  of  NAACP  Branches  and  the 
Human  Rights  Defense  Center  (the  parent 
organization  of  Prison  Legal  News)  - and 
urged  the  DOJ  “to  open  a thorough  inves- 
tigation as  to  whether  these  conditions  [in 
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the  prison  system]  and  the  brutal  deaths 
that  have  resulted  violate  constitutional 
standards  or  statutory  requirements  such 
as  those  set  forth  in  the  Civil  Rights  of 
Institutionalized  Persons  Act.” 

Structural  Defects  Remain 

“Right  now,  we  do  have  facilities 
where  people  take  liberties,”  Secretary  Jones 
acknowledged.  “They’ve  done  it  the  way 
their  daddy  did  it  and  their  granddaddy  did 
it.”  She  said  additional  staff  training  would 
help  change  the  FDOC’s  culture. 

That  remains  to  be  seen.  What  is 
certain  is  that  even  in  the  high-profile  at- 
mosphere that  has  prevailed  since  Darren 
Rainey’s  scalding  death  was  first  reported, 
not  much  has  changed. 

Columbia  Correctional  Institution 
prisoner  Shurick  Lewis,  41,  was  allegedly 
kicked  by  three  guards  on  February  11, 
2015,  just  a month  after  Jones  took  office; 
the  assault  left  him  bloodied  and  bruised 
on  his  cell  floor  with  a broken  nose  and 
fractured  facial  bones.  Two  of  the  guards, 
Donald  Sims  and  Sgt.  Christopher  Jerni- 
gan,  were  fired  and  charged  with  aggravated 
battery  and  failure  to  report. 


In  early  April  2015,  three  current  or 
former  FDOC  guards  were  charged  with 
conspiracy  to  murder  a former  prisoner. 
Thomas  J.  Driver,  25,  David  E.  Moran,  47, 
and  Charles  T.  Newcomb,  42,  were  identi- 
fied as  Ku  Klux  Klan  members.  Driver  and 
Moran  were  guards  at  the  Reception  and 
Medical  Center  in  Lake  Butler  at  the  time 
of  their  arrest;  Newcomb  had  previously 
worked  at  the  facility. 

The  men  were  caught  on  surveillance 
video  with  an  FBI  informant  discussing  a 
plot  to  kidnap  the  former  prisoner,  who  was 
not  identified,  take  him  to  a remote  location 
and  kill  him  “by  injecting  him  in  the  neck 
with  insulin.” 

The  FBI  informant  offered  to  contact 
a “professional”  to  take  care  of  the  victim. 
When  contacted,  the  former  prisoner  said 
he  had  had  an  altercation  with  one  of  the 
guards.  A homicide  scene  was  staged,  and 
Driver  and  Moran  reportedly  smiled  when 
shown  pictures  of  the  former  prisoner’s 
supposed  death,  before  they  were  arrested. 

Meanwhile,  FDOC  employees  con- 
tinue to  assault  prisoners.  Guards  William 
J.  Ray  and  Corry  B.  Fletcher  were  charged 
in  federal  court  in  June  2015  with  beating 


an  unidentified  FCI  prisoner  without  jus- 
tification and  obstructing  justice  by  lying  to 
investigators. The  following  month,  FDOC 
guard  Justin  Clemons  and  former  guard 
Cody  Gabbard  were  charged  with  battery, 
conspiracy  to  commit  battery  and  falsifying 
official  records,  in  connection  with  assault- 
ing a prisoner  at  UCI. 

A July  22,2015  incident  at  the  Sumter 
Correctional  Institution  resulted  in  guard 
Russell  Sullivan  being  arrested  and  charged 
with  misdemeanor  battery  for  intentionally 
shoving  a prisoner  into  a metal  gate,  causing 
facial  lacerations  and  a broken  tooth.  Sulli- 
van was  released  from  jail  on  a $1,000  bond. 

And  in  August  2015  two  more  guards, 
Kiree  Twiggs  and  Jo  Ann  Lopez,  were  charged 
with  using  excessive  force  against  prisoners. 
Both  were  fired  from  their  positions  at  the 
Suwannee  Correctional  Institution.  The  im- 
proper use  of  force  included  spraying  chemical 
agents  on  two  prisoners  and  slamming  them 
to  the  ground  without  provocation,  then 
falsifying  reports  about  the  incident. 

“The  Florida  Department  of  Cor- 
rections expects  our  officers  to  act  with 
integrity,  professionalism  and  courage,” 
Secretaryjones  wrote  in  a press  release  after 
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found  Darren  Rainey’s  scalding  death  was  npr.org,  www.huffingtonpost.com,  Panama 
“accidental.  ”]  City  News  Herald,  www.wtsp.com,  www. 

news.wfsu.org,  Orlando  Weekly,  www. times. 
Sources:  Miami  Herald,  www.tampabay.  com,  www.washingtonpost.com,  www. 
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Will  Lawsuits  and  Exposes  Lead  to 
Reform  of  Florida's  Brutal  Prisons? 

by  Laura  Cepero 


Florida  DOC  (cont.) 


Sullivan  was  arrested.  Apparently,  however, 
such  expectations  are  not  always  met. 

These  incidents  beg  the  question  - how 
many  other  abuses  by  staff  still  occur  in  Flor- 
ida’s prison  system  and  remain  undisclosed 
because  employees  fear  retaliation  from  their 
peers  or  superiors  if  they  come  forward? 
Recent  news  reports  of  rampant  sexual  mis- 
conduct and  abuse  involving  guards  at  the 
Lowell  Correctional  Institution,  published 
in  December  2015,  have  continued  to  put 
FDOC  officials  on  the  defensive. 

“It’s  not  a crisis  situation.  It’s  much 
worse  than  that,”  said  Allison  DeFoor  with 
Florida  State  University’s  Project  on  Ac- 
countable Justice.  “This  thing  is  really  bad, 
we  believe  its  structural.  Not  everybody  in 
the  system  is  bad,  but  how  many  bad  apples 
does  it  take  to  ruin  a basket?” 

In  response  to  the  numerous  deficiencies 
in  the  state’s  prison  system,  FDOC  officials 
have  most  recently  sought  an  increase  in  the 
department’s  budget  to  hire  hundreds  of 
additional  guards.  But  simply  adding  more 
staff  without  addressing  the  long-standing 
culture  of  abuse  and  malfeasance  will  only 
contribute  to  the  problem,  not  solve  it. 

Mallinckrodt,  the  former  mental  health 
counselor  who  lost  his  job  at  DCI  after  try- 
ing to  expose  abuses  at  that  facility,  summed 
up  the  issue  when  he  said  problems  con- 
tinue to  occur  in  Florida  prisons  because  the 
FDOC  is  “plagued  by  a deeply  entrenched, 
multi-generational  culture  of  corruption, 
retaliation,  brutality  and  secrecy.” 

Thus  far,  there  is  no  evidence  that  that 
culture  has  changed. 

[Update:  In  January  2016,  the  medi- 
cal examiner’s  office  released  a report  that 


Florida’s  prisons  have  become  noto- 
rious  for  their  abuse  and  neglect  of  the 
people  in  their  care.  Now,  as  per  an  agree- 
ment between  the  Florida  Department  of 
Corrections  (DOC)  and  Disability  Rights 
Florida,  the  state  will  be  overhauling  its 
system  of  treatment  for  people  with  mental 
illness  at  the  Dade  Correctional  Institution 
(Dade  Cl),  located  just  south  of  Home- 
stead, which  houses  the  prison  system’s 
largest  mental  health  facility. 

Disability  Rights  Florida  filed  a law- 
suit against  the  DOC  following  a series 
of  articles  published  by  the  Miami  Herald 
during  their  in-depth  investigation  over 
the  past  year.  According  to  the  Herald, 
individuals  in  the  Transitional  Care  Unit 
(TCU)  at  Dade  Cl  were  subjected  to  vari- 
ous abusive  forms  of  punishment  by  guards, 
such  as  being  locked  into  showers  rigged  to 
reach  a temperature  of  180  degrees,  being 
forced  to  fight  one  another  for  the  staff’s 
entertainment,  and  being  given  food  that 
contained  laxatives  and  even  urine.  A group 
nicknamed  “The  Diet  Shift”  allegedly  gave 
out  empty  trays  on  a routine  basis,  in  order 
to  starve  the  people  in  their  custody. 

Perhaps  the  most  notable  case  of 


abuse  is  Darren  Rainey.  On  June  23,2012, 
Rainey,  who  was  serving  two  years  for  co- 
caine possession  and  suffered  from  severe 
schizophrenia,  was  allegedly  locked  in  a 
scalding  hot  shower  while  Officer  Cornelius 
Thompson,  Officer  Roland  Clark  and  other 
guards  taunted  him.  Rainey  begged  to  be  let 
out  and  after  approximately  two  hours,  he 
was  dead.  According  to  the  Inspector  Gen- 
eral’s report,  issued  exactly  two  months  later, 
the  cause  of  Rainey’s  death  had  not  been 
determined.  Surveillance  video  was  avail- 
able, but  the  shower  was  not  visible  from 
the  camera’s  angle.  In  addition,  the  disc  was 
damaged  while  being  viewed  in  Windows 
Media  Player.  The  report  indicated  that  a 
new  copy  of  the  video  had  been  requested. 

Harold  Hempstead,  who  is  currently 
serving  time  for  burglary,  was  an  orderly  at 
Dade’s  TCU  when  Rainey  died.  Hempstead 
kept  a diary  detailing  Rainey’s  death,  as  well 
as  other  suspicious  deaths  and  instances  of 
abuse  by  corrections  officers.  After  filing 
several  complaints  that  led  to  no  disciplin- 
ary action,  Hempstead  turned  to  the  Miami 
Herald.  His  journal  is  now  in  the  hands  of 
investigators. 

On  September  11,  2013,  Richard  S. 
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Mair,  who  was  serving  time  for  second- 
degree  murder,  hanged  himself  in  his  cell. 
He  left  behind  a suicide  note  detailing  the 
abuses  he  witnessed  at  Dade  Correctional, 
include  Rainey’s  death.  Five  days  before  his 
suicide,  Mair  also  sent  a letter  to  Governor 
Rick  Scott’s  Chief  Inspector  General,  Me- 
linda Miguel,  who  turned  the  investigation 
over  to  DOC  inspector  Michael  Meaney. 
After  just  a month  of  investigation,  Meaney 
closed  the  case  based  on  the  fact  that  Mair 
was  “unavailable  for  a follow-up”  interview. 

Other  incarcerated  people  have  made 
similar  allegations.  Disability  Rights  Florida 
found  evidence  that  others  were  subjected 
to  scalding  hot  showers,  among  other 
abuses,  that  guards  often  targeted  the  most 
severely  mentally  ill  and  that  medical  staff 
failed  to  report  the  abuses.  According  to 
the  Miami  Herald ' former  counselor  Har- 
riet Krzykowski  stated  that  she  suspected 
that  security  staff  was  abusing  and  starving 
people  in  custody.  Krzykowski  was  told  that 
“she  might  find  herself  alone  in  a dorm  full 
of  violent  inmates  with  no  officers  to  protect 
her”  if  she  reported  abuse.  She  also  claimed 
that  in  order  to  cover-up  these  incidents, 
corrections  officers  fabricated  reports  so  that 
prisoners  would  be  deemed  the  aggressors. 

DOC  Inspector  General  Jeffery  Bea- 
sley has  been  accused  of  covering  up  many 
of  the  DOC’s  various  alleged  abuses.  The 
state  began  investigating  Beasley  personally 
after  four  of  his  employees  accused  him  of 
pressuring  them  to  minimize  cases  that 
might  give  the  agency  a “black  eye.” 

As  part  of  the  agreement  with  Dis- 
ability Rights  Florida,  the  state  has  begun 
evaluating  the  facility  and  implementing 
reforms.  Some  of  the  reforms  include  Crisis 
Intervention  Training  (CIT)  for  all  security 
staff  members,  the  addition  of  an  assistant 
warden  and  ombudsmen  to  oversee  mental 
health  programs,  and  the  installation  and 
upgrade  of  additional  audio/video  cameras. 

“Through  enhanced  training  op- 
portunities for  staff  and  the  continued 
development  of  comprehensive  solutions 
to  issues  posed  by  a growing  population  of 
mentally  ill  inmates,  the  department  will 
continue  to  expand  and  enhance  our  mental 
health  capabilities,”  said  DOC  spokesman 
McKinley  Lewis. 

Peter  Sleasman,with  Florida  Institution- 
al Legal  Services,  which  brought  the  lawsuit 
on  behalf  of  Disability  Rights  Florida,  has  said 
that  his  group  is  investigating  other  TCUs 
around  the  state.  According  to  ThinkProgress, 


the  state  was  investigating  the  questionable 
deaths  of  10  individuals  in  July  of  2014. 

Darren  Rainey’s  cause  of  death  has 
still  not  been  determined.  His  family  filed  a 
civil  rights  lawsuit  against  the  Department  of 
Corrections  and  Corizon,the  facility’s  private 
healthcare  contractor  at  the  time,  alleging  that 
“the  FDOC  knew  about  widespread  abuse 
by  correctional  officers  upon  inmates  with 
mental  illness”  and  that  “staff  employed  by 
Corizon  had  knowledge  of  the  abuse  by  cor- 
rectional officers.”  According  to  the  lawsuit, 
over  90  percent  of  Rainey’s  body  was  burned. 

In  January  2015,  state  Senator  Greg 
Evers,  Chairman  of  the  Senate  Crimi- 
nal Justice  Committee,  filed  a 40-page 
amendment  to  SB  2070.  The  bill,  based  on 
a proposal  made  by  Senator  Rob  Bradley, 
would  have  weakened  Governor  Scott’s 
power  over  the  Department  of  Corrections 
by  requiring  approval  for  his  future  DOC 
appointments  by  an  independently  elected 
Cabinet.  The  bill  would  have  also  created  a 
Florida  Corrections  Commission  (FCC) 
to  investigate  allegations  of  abuse  and  cor- 
ruption. The  Commission’s  nine  members 
would  be  appointed  by  the  governor  and 
confirmed  by  the  Senate.  Finally,  SB  2070 


would  mandate  investigations  of  DOC 
staff  members  who  used  inappropriate  force 
against  prisoners,  require  private  healthcare 
contractors  to  carry  liability  insurance  for 
medical  care  that  causes  harm  to  patients, 
and  prevent  retaliation  against  whistleblow- 
ers. However,  after  going  back  and  forth 
between  the  Senate  and  the  House,  the  bill 
ultimately  died  in  the  House. 

The  U.S.  Department  of  Justice  recently 
opened  a criminal  investigation  into  Rainey’s 
death,  as  well  as  other  allegations  of  Eighth 
Amendment  violations,  at  the  urging  of 
Amnesty  International,  the  American  Civil 
Liberties  Union  (ACLU)  of  Florida  and 
the  Florida  Council  of  Churches.  Howard 
Simon,  executive  director  of  the  ACLU  of 
Florida,  called  for  “a  change  in  the  culture  in 
Florida  prisons.”  He  followed  up  by  stating, 
“[Tjhat  is  not  going  to  happen  until  officials 
are  routinely  held  accountable  for  the  bru- 
tality that  too  often  characterizes  our  state 
prison  system.”!^ 

This  article  was  originally  published  by  Solitary 
Watch  (www.solitarywatch.com)  on  June  18, 
2015;  it  is  reprinted  with  permission,  with 
minor  edits. 
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For  the  past  26  years  PLN  has  re- 
ported  on  conditions  within  the  Florida 
Department  of  Corrections  that  have  gen- 
erally ranged  from  horrible  to  abysmal  in 
a system  long  characterized  by  medical 
neglect,  brutality,  corruption  and  murder 
by  prison  officials,  and  long-time  indiffer- 
ence or  outright  hostility  by  the  governor 
and  legislature.  This  month’s  cover  story  is 
merely  the  latest  installment  in  the  sordid 
history  of  the  Florida  DOC.  Sadly,  Florida 
prisoners  will  not  be  able  to  read  it.  Since 
2009  state  officials  have  banned  all  issues 
of  PLN,  purportedly  due  to  our  advertis- 
ing content  but  in  reality  as  a thinly-veiled 
attempt  to  prevent  Florida  prisoners  from 
reading  about  prison  news  and  legal  deci- 
sions they  can  use  to  help  themselves. 

Given  that  the  Florida  DOC  is  a 
prison  system  that  murders  prisoners  with 
impunity,  it  should  come  as  no  surprise  that 
government  officials  who  do  not  respect 
the  Eighth  Amendment  to  the  U.S.  Con- 
stitution have  no  concern  about  the  First 
Amendment,  either.  PLN  filed  suit  over 
the  Florida  DOC’s  censorship  practices, 
and  following  a bench  trial  in  January  2015, 
Judge  Mark  Walker  upheld  the  ban  on  PLN 
- though  also  found  due  process  violations 
by  prison  officials. 

PLN  has  since  appealed  the  court’s 
decision  and  is  now  represented  by  a legal 
team  headed  by  Paul  Clement,  the  former 
Solicitor  General  of  the  United  States, 
and  Michael  McGinley  with  the  law  firm 
of  Bancroft  PLLC  in  Washington,  D.C.; 
Randall  Berg  and  Dante  Trevisani  with 
the  Florida  Justice  Institute;  Benjamin 
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From  the  Editor 

by  Paul  Wright 

Stevenson  with  the  ACLU  of  Florida;  and 
Lance  Weber  and  Sabarish  Neelakantawith 
the  Human  Rights  Defense  Center.  Three 
groups  of  amicus  submitted  friend  of  the 
court  briefs  on  PLNs  behalf  in  the  Eleventh 
Circuit  Court  of  Appeals.  One  amicus  brief 
was  filed  by  media  and  press  groups,  one  by 
retired  corrections  professionals  and  one 
by  law  professors,  all  urging  the  appellate 
court  to  reverse  the  dismissal  of  PLN s 
censorship  claim  and  remand  the  case  to 
the  lower  court  for  entry  of  an  injunction. 
We  will  report  the  outcome  of  the  appeal 
once  it  is  decided. 

As  you  read  this  month’s  cover  story, 
you  can  determine  for  yours  elf  what  Florida 
prison  officials  have  to  hide  and  what  they 
don’t  want  prisoners  to  know.  Kudos  to  the 
Florida  media,  especially  the  Miami  Herald 
and  Palm  Beach  Post,  for  devoting  the  time 
and  resources  to  expose  the  horrific  condi- 
tions and  abuse  that  affect  Florida  prisoners. 
Alas,  while  the  media  is  concerned,  the 
legislature  and  governor’s  office,  which  are 
responsible  for  creating  and  perpetuating 
these  egregious  conditions,  do  little  or 
nothing.  Likewise,  the  police  and  prosecu- 
tors who  have  done  such  an  efficient  job  of 
filling  Florida’s  prisons  with  over  100,000 
prisoners  are  unwilling  to  investigate  and 
prosecute  the  guards  and  other  DOC 
staff  who  murder  prisoners  or  allow  them 
to  die  due  to  inadequate  medical  care  - a 
long-running  tradition  of  impunity  that 
continues  unabated. 

As  this  issue  of  PLN  goes  to  press  we  are 
in  the  process  of  finalizing  two  new  books, 
which  are  updates  to  previous  titles  produced 
by  PLN  Publishing.  First,  we  are  releasing 
the  Prison  Education  Guide  by  Christopher 
Zoukis,  a PLN  contributing  writer.  The  book 
includes  updated  sources  for  prisoners  seek- 
ing a distance  education,  including  college 
courses.  Second  is  the  much-awaited  second 
edition  of  The  Habeas  Gitebooh  Ineffective  As- 
sistance of  Counsel  by  Brandon  Sample  and 
Alissa  Hull.  Both  titles  will  be  available  for 
shipping  by  March  1 and  will  cost  $49.95, 
postpaid.  You  can  order  advance  copies  now 
and  they  will  be  shipped  immediately  upon 
arrival  from  the  printer. 

We  continue  to  seek  nonfiction  re- 
search and  reference  books  of  interest  to 
prisoners  from  qualified  authors.  I will 


note  that  all  the  books  published  by  PLN 
Publishing  have  been  written  by  current 
or  former  prisoners.  If  you  have  a book 
manuscript  that  fits  within  the  criteria  of 
what  we  are  seeking  to  publish,  please  send 
a book  proposal  to  PLN,  attention  Susan 
Schwartzkopf,  and  provide  a summary  of 
the  project  and  the  author’s  qualifications 
to  write  it,  in  less  than  500  words.  Again, 
we  are  only  looking  for  nonfiction  research 
and  reference  books. 

On  a final  and  very  sad  note,  on  No- 
vember 6,  2015,  Keith  William  DeBlasio 
died  at  the  age  of  48  of  a heart  attack  in 
Asheville,  North  Carolina.  I met  Keith  not 
long  after  I got  out  of  prison  at  a conference 
in  2004.  He  had  been  a PLN  subscriber 
while  in  federal  prison  for  passing  $200,000 
worth  of  forged  cashier’s  checks.  While 
incarcerated  he  was  raped  multiple  times 
by  his  cellmate  and  contracted  HIV.  Keith 
was  a tireless  advocate  for  prison  reform 
and  prisoners’ rights.  He  played  a major  role 
in  the  Campaign  for  Prison  Phone  Justice, 
urging  the  Federal  Communications  Com- 
mission to  cap  the  cost  of  prison  and  jail 
phone  calls.  Keith  also  testified  before  the 
National  Prison  Rape  Elimination  Com- 
mission, telling  the  story  of  how  he  was 
raped  in  prison  while  federal  prison  officials 
did  nothing,  and  how  he  contracted  HIV 
as  a result.  He  told  of  being  released  from 
prison  with  no  medication  and  over  $1,800 
a month  in  medication  costs  for  an  incur- 
able illness  that  left  him  too  sick  to  work. 

Keith  was  fairly  conservative  politi- 
cally; he  always  had  a good  perspective  on 
organizing  conservative  voters  and  legisla- 
tors on  criminal  justice  issues,  and  was  very 
successful  at  doing  so.  He  was  as  tireless  as 
he  was  passionate  about  the  need  for  crimi- 
nal justice  reform  at  all  levels.  Keith  will  be 
sorely  missed,  and  the  criminal  justice  com- 
munity is  a poorer  place  with  his  passing. 

This  issue  of  PLN  is  dedicated  to  Keith 
and  his  memory,  and  I will  close  with  the 
questions  that  Keith  asked  at  the  end  of 
his  testimony  before  the  National  Prison 
Rape  Elimination  Commission:  “Why  did 
I receive  this  life  sentence?  And  why  doesn’t 
anyone  have  to  answer  for  their  actions?  At 
this  point,  I can  only  ask  why.” 

Keith’s  sentence  ended  on  November 
6, 2015,  his  questions  still  unanswered. 
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Prison  Education  Guide  is  the  most  comprehensive  guide  to  correspondence  programs  for  prisoners  available  today. 
This  exceptional  book  provides  the  reader  with  step  by  step  instructions  to  find  the  right  educational  program, 
enroll  in  courses,  and  complete  classes  to  meet  their  academic  goals.  This  book  is  an  invaluable  reentry  tool  for  pris- 
oners who  seek  to  further  their  education  while  incarcerated  and  to  help  them  prepare  for  life  and  work  following 
their  release. 
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Legal  News  Publishing.  It  is  designed  to  inform  prisoners  of  their  rights  when  faced  with  the  consequences  of  a 
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this  process  and  helps  guide  them  at  all  stages,  from  administrative  hearing  through  litigation.  The  Manual  is  an 
invaluable  how-to  guide  that  offers  step-by-step  information  for  both  state  and  federal  prisoners,  and  includes  a 
50-state  analysis  of  relevant  case  law  and  an  extensive  case  law  citation  index. 
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litigate,  conducting  effective  legal  research  and  writing  legal  documents.  It  is  a roadmap  on  how  to  win  lawsuits. 
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Sex  Offenders  Rally  to  Fight  Discriminatory  Laws 


Advocates  for  reforming  laws  re- 
stricting  where  registered  sex  offenders 
can  live,  and  for  challenging  sex  offender 
registries,  have  vowed  to  continue  the  fight 
despite  facing  roadblocks  which  organizers 
admit  make  it  difficult  to  eliminate  the 
discriminatory  treatment  that  many  sex 
offenders  face  due  to  the  nature  of  their 
convictions. 

Victims’  rights  advocates  and  pros- 
ecutors vigorously  oppose  any  changes 
to  statutes  related  to  sex  offenders,  and 
reformers  concede  there  has  been  little 
progress.  Despite  the  bleak  outlook,  though, 
the  number  of  advocacy  groups  that  favor 
reforming  punitive  restrictions  on  sex  of- 
fenders continues  to  grow  as  organizers 
plot  new  strategies  to  fight  what  some  legal 
analysts  believe  are  laws  that  sacrifice  the 
rights  of  one  group  of  citizens  in  order  to 
favor  the  rights  of  others. 

“I  was  terrified;  I was  hiding,  hoping  to 
stay  under  the  radar,”  admitted  Larry  Neely, 
referring  to  his  2003  sex  offense.  “Your  fears 
are  really  rational.  But  if  you  don’t  fight, 
you  will  lose.” 

Neely’s  remarks  were  aimed  at  convinc- 
ing the  100  or  so  convicted  sex  offenders 
in  attendance  at  the  2013  Justice  for  All: 
A Conference  to  Reform  Sexual  Offense 
Laws  to  come  out  of  the  shadows. 

The  conference,  held  at  the  Los  Ange- 
les International  Airport  between  August 
29  and  September  1,2013,  was  sponsored 
by  Reform  Sex  Offender  Laws  (RSOL), 
a national  group  with  state  chapters  that 
seeks  to  convince  judges,  lawmakers  and 
the  public  that  restrictive  statutes  and 


by  Mark  Wilson 

ordinances  targeting  sex  offenders  are  un- 
constitutional and  ineffective. 

Since  the  mid-1990s,  harsh  and  dis- 
criminatory laws  have  spread  across  the 
nation,  prohibiting  where  convicted  sex 
offenders  may  live,  work  or  even  walk.  In 
addition  to  these  modern-day  forms  of 
banishment,  sex  offender  registries  - now 
listing  the  names  of  more  than  726,000 
people  nationwide  - have  been  used 
to  single  out  sex  offenders  for  eviction, 
employment  termination,  ostracism  and 
vigilante  justice,  with  the  latter  including 
threats  of  violence,  assault,  arson  and  even 
murder. 

“A  lot  of  us  are  doing  what  we  are 
supposed  to  do,”  said  Jason  Shelton.  After 
serving  four  years  for  a sex  offense  involv- 
ing a teenager,  he  married,  earned  a college 
degree  and  tried  to  rebuild  his  life.  His 
criminal  record  has  prevented  him  from 
finding  work,  however,  and  he  and  his  wife 
were  forced  to  live  with  his  mother. 

“I  don’t  want  to  bother  anyone  else,” 
said  Shelton.  “All  I want  is  a job.” 

The  fight  is  not  a popular  one.  Not- 
ing that  a 2003  Supreme  Court  decision, 
which  upheld  sex  offender  registries  as  a 
valid  law  enforcement  administrative  tool, 
has  led  to  online  sex  offender  registries  in 
virtually  every  state,  RSOL  attorney  Janice 
Bellucci  ticked  off  a five-year  list  of  failed 
legal  challenges  for  conference  attendees. 

“I  wish  I had  good  news  to  report, 
but  I don’t,”  Bellucci  admitted.  “We’ve  got 
to  overturn  this  Supreme  Court  decision 
because  it’s  harming  you  all  every  day.” 

Still,  reform  organizers  pointed  to 


minor  successes  as  a reason  for  some  hope. 
For  example,  in  November  2012  a Califor- 
nia appellate  court  struck  down  an  Orange 
County  law  which  barred  sex  offenders 
from  entering  public  parks  and  beaches. 
And  in  September  2013,  RSOL  success- 
fully challenged  a Cypress,  California  law 
requiring  registered  sex  offenders  to  post 
signs  on  their  front  doors  on  Halloween. 
The  city  responded  by  quickly  repealing 
the  law.  In  April  2014,  California’s  Su- 
preme Court  refused  to  review  two  lower 
court  decisions  that  invalidated  local  or- 
dinances barring  sex  offenders  from  parks 
and  other  public  places.  [See:  PLN,  Feb. 
2015,  p.28]. 

Victims  and  prosecutors  defend  the 
restrictive  laws  and  sex  offender  registries  as 
vital  to  the  safety  of  the  public  - especially 
the  nation’s  youth. 

“I  find  it  very  offensive  that  registered 
sex  offenders  are  trying  to  defeat  the 
measures  we  have  put  in  place  to  protect 
children,”  said  Nina  Salarno  Ashford,  a 
lawyer  with  Crime  Victims  United.  “They 
created  their  own  issues.  In  trying  to  find 
sympathy,  they’re  forgetting  that  somebody 
was  assaulted,  in  many  cases  a child.” 

“We  recognize  that  there  is  some 
argument  that  these  laws  don’t  work,  the 
residency  restrictions,  but  I think  the  jury 
is  still  out,”  added  Susan  Kang  Schro- 
eder,  spokeswoman  for  Orange  County 
District  Attorney  Tony  Rackauckas,  who 
spearheaded  the  county’s  now-invalidated 
sex  offender  beach  and  park  ban.  “I  think 
they’re  good  laws.” 

She  dismissed  U.S.  Department  of 
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Justice  findings  that  the  recidivism  rate  for 
sex  offenders  peaks  at  5%  within  five  years 
of  release,  compared  to  a recidivism  rate  of 
more  than  60%  for  all  other  offenses. 

“The  pro-sex  offender  lobby  likes  to 
bandy  about  percentages,  as  if  even  1%  is 
acceptable,”  she  said. 

RSOL  (www.nationalrsol.org),  which 
has  13  state  affiliates,  including  Texas,  New 
Mexico,  Michigan,  Florida,  Illinois  and 
California,  has  been  joined  by  a growing 
number  of  organizations  that  advocate  for 
the  rights  of  sex  offenders  and  their  families, 
including  Once  Fallen  (www.oncefallen. 
com);  USA  FAIR  (Families  Advocating 
an  Intelligent  Registry,  www.usafair.org); 
SOSEN  (Sex  Offender  Solutions  and  Edu- 
cation Network,  www.sosen.org);  and  one 
of  the  most  vocal  groups,  WAR  (Women 
Against  Registry,  www.womenagainstreg- 
istry.org). 

All  of  these  organizations  advocate  on 
issues  ranging  from  registries,  restrictions 
on  where  sex  offenders  can  live  and  false 
allegations  of  sex  abuse  to  laws  that  limit 
what  sex  offenders  can  do  on  Halloween. 
Advocacy  efforts  increasingly  include  public 
education  on  sex  offender-related  topics 
and  litigation. 

The  Missouri-based  group  WAR 
announced  on  April  17,  2015  that  it  was 
preparing  two  federal  class-action  suits 
to  challenge  laws  that  not  only  result  in 
discrimination  against  sex  offenders,  but 
which  adversely  affect  their  families  as  well. 

“Women  Against  Registry  has  begun 
gathering  and  preparing  information  for 
lawsuits  with  a major  focus  on  the  collat- 
eral damage  we  see  and  hear  about  day  in 
and  day  out,”  wrote  WAR  president  Vicki 
Henry  in  an  email  to  the  Broward-Palm 
Beach,  Florida  New  Times.  “When  you  have 
children  beaten  up,  harassed,  ostracized, 
wives  fired,  families  essentially  being  placed 
on  a public  ‘hit  list’ in  the  form  of  a registry 
or  sign,  all  because  they  have  a loved  one  on 
the  registry,  it  is  time  to  push  back  for  them 
as  well  as  those  who  have  been  adjudicated, 
paid  their  debt  to  society,  and  are  living  a 
law-abiding  life.” 

The  group  is  taking  special  aim  at 
Florida,  which  many  groups  consider 
ground  zero  for  restrictive  laws  against  sex 
offenders.  For  example,  news  reports  have 
focused  on  the  repeated  forced  relocation 
of  homeless  sex  offenders  created  by  restric- 
tive residency  laws  in  Miami-Dade.  [See: 
PLN,  Dec.  2015,  p.30].  Of  the  726,000  sex 


offenders  on  registries  across  the  nation  as 
of  the  end  of  2015,  according  to  Parents 
for  Megan’s  Law  and  the  Crime  Victims 
Center,  over  67,000  are  listed  in  Florida. 

“The  lawsuits  are  our  way  of  indicating 
we  have  had  enough  of  the  punitive  and 
unconstitutional  treatment  to  our  families 
and  will  be  taking  it  to  the  courts,  the  fed- 
eral courts,”  Henry  explained.  “The  question 
becomes,  are  ALL  children  important,  are 
we  as  responsible  citizens  concerned  about 
preserving  the  family  structure  or  not? 
When  does  redemption  begin?  How  is  that 
accomplished  when  the  wife  has  to  tell  her 
graduate  that  their  father  is  not  allowed  to 
celebrate  that  as  a family  event  or  tell  junior 
that  his  dad  can’t  attend  his  soccer  game 
now  or  ever.” 

Testing  such  restrictions  is  the  motive 
behind  a lawsuit  now  before  a judge  in  New 
York  City.  A Bronx  man,  who  served  eight 
years  in  prison  for  raping  his  ex-wife’s  niece 
when  she  lived  with  the  family  between  the 
ages  of  13  and  14,  is  suing  for  permission  to 
help  raise  a son  born  to  him  and  his  second 
wife  in  the  fall  of  2012. 

The  plaintiff,  known  in  court  papers 
only  as  Mr.  Doe  to  shield  his  identity,  was 
permitted  by  the  Bronx  family  court  to 
have  unsupervised  visits  with  his  teenaged 
daughter  - one  of  six  children  he  fathered 
with  his  first  wife  - until  his  accuser,  now  in 
her  mid-20s,  complained  to  a parole  officer. 

“Why  should  he  live  happy  and  com- 
fortable when  he  took  something  from  [me] 
that  [I]  can’t  get  back?”  she  asked,  according 
to  court  papers. 

The  New  York  State  parole  division 
then  issued  a one-paragraph  directive 
ordering  Doe  away  from  his  new  fam- 
ily, stating  that  the  “victim’s  perspective  is 
always  important.”  He  was  forced  to  move 
from  his  family  residence  to  a homeless 
shelter. 

On  July  15, 2015,  U.S.  District  Court 
Judge  Paul  Engelmeyer  ordered  discovery  in 
the  case,  finding  in  a 36-page  opinion  and 
order  that  parole  officers  must  face  limits 
on  their  expansive  powers  to  impose  dozens 
of  conditions  on  registered  sex  offenders. 

“In  addition  to  the  power  to  decide 
whether  Doe  may  have  contact  with  any 
person  under  age  1 8,  a parole  officer  has  the 
authority  to  grant  or  deny  permission  for 
Doe  to  own  a camera,  computer,  scanner,  or 
cell  phone;  possess  ‘any  children’s  products’ 
or  photos  of  minors;  rent  a post  office  box; 
obtain  a driver’s  license;  ‘rent,  operate  or  be 


a passenger  in  any  vehicle’;  travel  outside 
of  New  York  City;  visit  an  arcade,  bowling 
alley,  beach,  or  swimming  pool;  or  have  visi- 
tors at  his  approved  residence,”  Engelmeyer 
wrote.  “There  are  sound  reasons  not  to  give 
parole  officers  discretion,  unreviewable  in 
a subsequent  court  action,  over  so  many 
aspects  of  a parolee’s  life.”The  case  remains 
pending.  See:  Doe  v.  Annucci,  U.S.D.C. 
(S.D.  NY),  Case  No.  l:14-cv-02953-PAE; 
2015  U.S.  Dist.  TEXTS  91861. 

The  district  court’s  ruling  brought 
praise  from  Georgetown  University  Law 
Center  professor  Abbe  Smith,  who  helps 
run  the  school’s  Criminal  Defense  and 
Prisoner  Advocacy  Clinic.  She  called  the 
decision  a “terrific  development.” 

“If  you  commit  a crime,  and  you’re 
punished,  you  should  be  allowed  to  serve 
your  debt  to  society  and  then  move  on,”  said 
Smith.  “[Mr.  Doe]  has  a newborn  son.  I can’t 
imagine  on  what  basis  he  could  be  deprived 
from  having  contact  from  his  own  child. 

Sources:  The  New  York  Times , www.na- 
tionalrsol.  org,  www.  courthousenews.  com, 
www.  brow ar dp aimb each,  com,  http:// www. 
parentsformeganslaw.  org 
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Computer  Risk  Assessments  Gaining 
Popularity  in  Granting  Paroles 

by  Derek  Gilna 


New  diagnostic  computer  programs 
designed  to  predict  whether  an  of- 
fender will  re-offend  are  being  credited 
with  helping  reduce  the  number  of  pris- 
oners in  correctional  facilities  across  the 
nation,  but  experts  caution  that  while 
useful,  the  software  tools  are  not  perfect 
and  should  not  be  considered  a panacea 
to  long-standing  issues  of  prison  over- 
crowding. 

In  an  unintentional  and  perhaps  ironic 
demonstration  of  the  new  diagnostic  pro- 
grams, the  population  of  the  federal  prison 
system  - which  does  not  use  the  software 
- continues  to  grow,  while  state  prison 
populations  have  averaged  a slight  decline 
in  recent  years. 

At  the  core  of  the  programs  are  sur- 
veys that  are  administered  to  offenders, 
who  are  assigned  risk  points  based  on 
their  answers  to  questions  which  range 
from  only  a dozen  or  so  on  some  surveys 
to  more  than  100  on  others.  The  risk  as- 
sessment is  then  provided  to  parole  boards 
to  help  determine  whether  the  prisoner 
should  be  released  or  remain  incarcerated, 
based  on  his  or  her  likelihood  to  re-offend. 
In  several  states,  risk  assessments  are  also 
provided  to  judges  to  use  in  calculating 
offenders’  sentences. 

At  least  15  states  have  instituted  poli- 
cies requiring  their  corrections  systems  to 
use  computerized  risk  assessments,  ac- 
cording to  the  Public  Safety  Performance 
Project  of  the  Pew  Charitable  Trusts.  In 
some  cases,  these  assessments  evaluate 


up  to  100  factors  to  develop  an  analysis, 
considering  such  conditions  as  whether  a 
prisoner  accepts  responsibility  for  commit- 
ting a crime  and  whether  he  or  she  feels 
remorse.  Other  risk  indicators  include 
factors  such  as  the  prisoners’  current  age, 
age  at  the  time  of  first  arrest  and  level  of 
education. 

One  of  the  computer  programs,  called 
Compas,  is  generally  used  in  tandem  with 
more  traditional  parole  hearings  and  inter- 
views to  determine  a prisoner’s  potential  for 
re-offending.  Louisiana,  Kentucky,  Hawaii 
and  Ohio  are  among  the  states  that  have 
adopted  computerized  risk  assessments  to 
make  decisions  about  levels  of  supervision 
for  individual  parolees,  while  West  V irginia 
now  requires  that  all  felons  receive  such  as- 
sessments, which  are  provided  to  state  court 
judges  prior  to  sentencing. 

Even  Texas,  with  its  reputation  as  a 
tough  law-and-order  state,  has  begun  to 
increase  the  number  of  prisoners  who  are 
paroled,  releasing  an  average  35.58%  of 
parole  applicants  in  2014  compared  to  28% 
in  2005.  As  a result,  the  state  has  lowered 
its  prisoner  population  and  cut  incarcera- 
tion costs. 

“The  problem  with  a judge  or  a pa- 
role board  is  they  can’t  pull  together  all 
the  information  they  need  to  make  good 
decisions,”  said  Edward  Latessa,  a pro- 
fessor at  the  Center  for  Criminal  Justice 
Research  at  the  University  of  Cincin- 
nati, and  developer  of  an  open-source 
assessment  system  called  ORAS,  used 
in  Ohio  and  other 
states.  “Most  parole 
boards  look  at  one 
or  two  things,”  he 
stated.  “Good  risk 


assessment  tools  look  at  50  things.” 

The  practice  of  using  computerized  risk 
assessments  for  re-offending  is  getting  some 
of  the  credit  for  a decrease  in  recidivism 
among  parolees,  which  dropped  from  15% 
in  2006  to  12%  in  2011  - the  fifth  straight 
year  of  decline,  according  to  the  U.S.  De- 
partment of  Justice. 

But  other  experts  cautioned  that  the 
assessment  programs  are  not  perfect;  they 
depend,  for  example,  on  offenders  answer- 
ing the  questions  truthfully  because  there 
is  no  independent  verification  of  the  of- 
fender’s responses. 

And  while  the  Justice  Department  is 
providing  funds  to  states  to  develop  and 
use  the  new  diagnostic  tools,  the  federal 
Bureau  of  Prisons  has  resisted  adopting 
them.  Then-U.S.  Attorney  General  Eric 
Holder  noted  that  while  risk  assessments 
have  some  value  in  determining  whether 
a prisoner  should  be  paroled,  caution  must 
be  exercised  if  the  assessment  is  used  to 
determine  an  offender’s  sentence. 

“The  risk-assessment  instrument  may 
be  used  as  an  aid  in  evaluating  the  relative 
risk  that  an  offender  will  re-offend  and  be 
a threat  to  public  safety,”  Holder  remarked 
in  an  August  2014  speech  to  the  National 
Association  of  Criminal  Defense  Lawyers, 
but  added,  “Equal  justice  can  only  mean 
individualized  justice,  with  charges,  convic- 
tions and  sentences  befitting  the  conduct  of 
each  defendant  and  the  particular  crime  he 
or  she  commits.” 

Holder  said  the  idea  of  sentencing 
defendants  based  on  risk  factors  may  help 
reduce  the  prison  population,  but  in  certain 
circumstances  it  may  result  in  imposing 
drastically  different  punishments  for  the 
same  offense. 
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“Criminal  sentences  must  be  based 
on  the  facts,  the  law,  the  actual  crimes 
committed,  the  circumstances  surrounding 
each  individual  case,  and  the  defendant’s 
history  of  criminal  conduct,”  he  said.  “They 
should  not  be  based  on  unchangeable  fac- 
tors that  a person  cannot  control,  or  on  the 
possibility  of  a future  crime  that  has  not 
taken  place.” 

Another  cautionary  note  was  sounded 
by  Bernard  Harcourt,  a University  of  Chi- 
cago professor  of  law  and  political  science, 
who  pointed  out  that  survey  questions 
concerning  the  number  of  previous  crimes 
committed  by  an  ofFender  often  strike  a 
tone  of  racial  bias  due  to  the  disproportion- 
ate number  of  blacks  and  Hispanics  already 
incarcerated. 

“There’s  a real  connection  between  race 
and  prior  criminal  history,  and  a real  link 
between  prior  criminal  history  and  predic- 
tion,” Harcourt  observed.  “The  two  combine 
in  a toxic  and  combustive  way.” 

Concerns  have  also  been  voiced  about 
survey  questions  that  ask  about  income  and 
level  of  education.  A 2013  study  conducted 
by  University  of  Michigan  law  professor 
Sonja  B.  Starr  found  that  at  least  one  court 
system  in  20  states  had  begun  using  ques- 
tionnaires at  some  stage  of  sentencing.  She 
said  the  surveys  could  punish  people  for 
being  poor  and  uneducated. 

“They  are  about  the  defendant’s  family, 
the  defendant’s  demographics,  about  socio- 
economic factors  the  defendant  presumably 
would  change  if  he  could:  Employment, 
stability,  poverty,”  Starr  noted.  “It’s  basically 
an  explicit  embrace  of  the  state  saying  we 
should  sentence  people  differently  based 
on  poverty.” 

Family  members  of  crime  victims  are 
among  those  who  are  critical  of  releasing  of- 


fenders based  on  predictions  as  to  whether 
they  will  re-ofFend. 

“The  nature  of  the  crime  was  impulsive, 
something  spur-of-the-moment,  and  it 
makes  you  question  what  someone  is  ca- 
pable of  doing,”  said  Rob  Pitkin,  the  father 
of  a 10-year-old  boy  who  was  killed  by  his 
13-year-old  neighbor,  Michael  T.  Murphy, 
whose  application  for  parole  was  denied  1 1 
times  over  the  more  than  25  years  he  served 
in  prison.  Pitkin  and  other  family  members 
were  shocked  when  Murphy  was  released 
in  2012  at  the  age  of  41  after  an  assessment 
determined  he  had  a low  risk  of  committing 
new  crimes. 

The  former  head  of  the  National 
Council  on  Crime  and  Delinquency,  Chris- 
topher Baird,  said  statistical  tools  might 
be  more  helpful  in  developing  supervision 
guidelines  for  released  prisoners  rather  than 
as  criteria  for  parole  releases. 

“It’s  very  important  to  realize  what 
their  limitations  are,”  Baird  said  of  the 
risk  assessment  programs.  “That’s  lost 
when  you  start  introducing  the  word 
‘prediction’  and  start  applying  that  to 
individual  cases.” 

Still,  risk  assessments  have  drawn  the 
praise  of  officials  across  the  nation  who 
point  to  them  as  a way  of  reducing  prison 
populations  and  cutting  incarceration  costs. 
In  North  Carolina,  for  example,  the  state 
reported  that  between  2011  and  2014, 
the  prison  population  decreased  by  more 
than  3,000  in  part  through  the  use  of  risk 
assessments,  saving  the  state  nearly  $84  mil- 
lion. In  Texas,  risk  assessment  surveys  are 
credited  by  state  officials  with  contributing 
to  a more  than  9%  decline  in  the  prison 
population  between  2007  and  2012.  And 
officials  in  Michigan  said  the  statewide 
adoption  of  computerized  assessments  in 


2008  helped  to  reduce  the  state’s  prison 
population  by  more  than  15%  from  record 
levels  the  year  before,  and  helped  lower  the 
three-year  recidivism  rate  by  10%  compared 
to  rates  in  2005. 

Such  successes  have  not  escaped  the 
notice  of  federal  lawmakers,  who  believe 
it’s  time  to  require  the  Bureau  of  Prisons 
to  adopt  modern  risk  assessment  protocols. 

“We  know  that  our  prisons  are  over- 
crowded, and  pretty  much  everyone  agrees 
that  recidivism,  the  percentage  in  which 
people  repeat  crimes,  is  way  too  high,” 
noted  U.S.  Senator  John  Cornyn,  a Texas 
Republican.  Cornyn  cited  a 2014  Depart- 
ment of  Justice  study  that  found  a national 
average  recidivism  rate  of  about  68%  within 
three  years,  based  on  prisoners  released  in 
20  states. 

In  the  U.S.  House,  the  Public  Safety 
Enhancement  Act  of  2013,  which  failed 
to  pass,  would  have  required  federal  prison 
officials  to  use  risk  assessment  tools  with 
the  goal  of  reducing  recidivism,  lowering 
the  crime  rate  and  reducing  the  amount 
of  money  spent  on  the  Bureau  of  Prisons. 

In  the  Senate,  Cornyn,  along  with  U.S. 
Senator  Sheldon  Whitehouse,  reintroduced 
legislation  in  February  2015  that  would 
require  the  use  of  risk  assessment  tools  in 
the  federal  prison  system. 

“We  can’t  simply  incarcerate  our  way 
to  public  safety,”  said  Senator  Whitehouse. 
“We  have  to  be  smart.” 

The  bill,  titled  the  Corrections  Act 
(S. 467),  was  referred  to  a committee  where 
it  has  remained  pending  for  the  past  year, 
and  is  unlikely  to  pass. 

Sources:  www.correctionalnews.com,  www. 
wsj.com,  www.nydailynews.com,  www. 
vindy. com,  www.govtrack.  us 
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Supreme  Court  Sets  Aside  Florida's 
Death  Penalty  Sentencing  Procedure 

by  Derek  Gilna 


The  U.S.  Supreme  Court,  in  an  8-i 
decision,  has  ruled  that  Florida’s  system 
of  allowing  juries  to  make  death  penalty 
recommendations  that  judges  may  or  may 
not  follow  is  unconstitutional.  According 
to  Justice  Sonia  Sotomayer,  the  “jury’s 
recommendation  is  not  enough.  The  Sixth 
Amendment  requires  a jury,  not  a judge, 
to  find  each  fact  necessary  to  impose  a 
sentence  of  death.”  Only  Justice  Samuel 
Alito  dissented  from  the  January  12, 2016 
majority  ruling. 

In  the  case  of  Florida  death  row 
prisoner  Timothy  Lee  Hurst,  convicted 
of  murder  in  1998,  the  jury  voted  7 to  5 
in  favor  of  capital  punishment,  and  the 
judge  agreed  and  sentenced  him  to  death. 
In  Florida  the  jury  plays  only  an  advisory 
role  in  whether  to  apply  the  death  penalty, 
which  a judge  is  free  to  disregard. 

The  Supreme  Court  granted  certiorari 
to  “resolve  whether  Florida’s  capital  sentenc- 
ing scheme  violates  the  Sixth  Amendment 

in  light  of  Ring  [ v . Arizona],  575  U.S. , 

135  S.Ct.  1531, 191  L.Ed.2d  558  (2015). 
We  hold  that  it  does,  and  reverse.”  The 
Court  then  proceeded  to  note  that,  “In  all 
criminal  prosecutions,  the  accused  shall 
enjoy  the  right  to  a speedy  and  public  trial, 
by  an  impartial  jury....  each  element  of  a 
crime  [must]  be  proved  to  a jury  beyond 
a reasonable  doubt.”  In  Apprendi  v.  New 
Jersey,  530  U.S.  466  (2000),  the  Court  held 
that  ‘“expos  [ing]  the  defendant  to  a greater 
punishment  than  that  authorized  by  the 
jury  guilty  verdict’ is  an  ‘element’ that  must 
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be  submitted  to  a jury.” 

The  Supreme  Court  further  wrote  that 
in  the  Ring  case,  “we  concluded  that  Ari- 
zona’s capital  sentencing  scheme  violated 
Apprendi’s  rule  because  the  State  allowed  a 
judge  to  find  the  facts  necessary  to  sentence 
a defendant  to  death....  Like  Arizona  at  the 
time  of  Ring,  Florida  does  not  require  the 
jury  to  make  the  critical  findings  neces- 
sary to  impose  the  death  penalty.  Rather, 
Florida  requires  a judge  to  find  these  facts.” 
Applying  the  holding  of  Ring  to  Hurst’s 
case,  the  Court  found  that  process  to  be 
unconstitutional. 

Unfortunately,  while  the  Supreme 
Court’s  ruling  is  a positive  development 
for  future  death  penalty  proceedings,  it  is 
unclear  whether  or  not  this  decision  will 


be  applied  retroactively  to  benefit  the  390 
prisoners  currently  on  Florida’s  death  row. 

Florida  Attorney  General  Pam  Bondi 
indicated  that  the  state  will  make  changes  to 
capital  sentencing  procedures:  “I  will  work 
with  state  lawmakers  this  legislative  session 
to  ensure  that  those  changes  comply  with 
the  Court’s  latest  decision.  The  impact  of 
the  Court’s  ruling  on  existing  death  sen- 
tences will  need  to  be  evaluated  on  a case 
by  case  basis,”  she  said. 

Prison  Legal  News  joined  an  amicus 
brief  filed  with  the  Supreme  Court  on 
behalf  of  Hurst.  See:  Hurst  v.  Florida,  U.S. 
Supreme  Court,  Case  No.  14-7505;  2016 
U.S.  LEXIS  619  (U.S.  2016).  H 

Additional  source:  www.miamiherald.com 


$3  Million  Settlement  in  Death  of  Mentally 
III  Prisoner; Three  Guards  Indicted 

by  Matt  Clarke 


A $3  MILLION  SETTLEMENT  WAS  PAID 

to  the  parents  of  a 23 -year-old  men- 
tal health  patient  killed  by  three  guards 
at  Bridgewater  State  Hospital  who  were 
attempting  to  strap  him  into  four-point 
restraints  on  a small  bed.  The  incident  also 
resulted  in  the  resignation  of  the  state’s  top 
prison  official. 

Only  Massachusetts  and  one  other 
state  have  their  prison  systems  run  their 
state  mental  health  facility  for  criminal 
defendants.  Virginia-based  MHM  Correc- 
tional Services  (MHM)  provides  medical 
and  mental  health  services  to  prisoners  and 
pretrial  detainees  housed  at  Bridgewater, 
which  is  operated  as  a medium-security 
prison. 

Joshua  Messier  had  been  diagnosed 
with  paranoid  schizophrenia  and  was  being 
held  at  Bridgewater  when  he  died  in  2009. 
Surveillance  video  showed  seven  guards 
involved  in  the  fatal  altercation.  Two  of 
the  guards  pressed  hard  on  Messier’s  back 
while  he  was  seated  on  a bed  with  his  hands 
cuffed  behind  him,  causing  his  chest  to  fold 
toward  his  knees.  This  maneuver,  known  as 
“suitcasing,”  can  cause  suffocation  and  is 


prohibited  by  prison  rules. 

State  medical  examiner  Mindy  J. 
Hull  ruled  Messier’s  death  a homicide, 
saying  he  died  of  a heart  attack  while 
being  “restrained  by  correctional  officers 
during  agitated  state.”  [See:  PLN,  May 
2014,  p.53]. 

Aided  by  attorney  Benjamin  R.  No- 
votny, Messier’s  parents  filed  a civil  rights 
action  against  prison  officials  and  MHM. 
In  February  2014,  a $3  million  settlement 
in  their  lawsuit  was  announced. 

A second,  unrelated  suit  was  filed  by 
the  mother  of  31-year-old  Bridgewater 
patient  Peter  Minich  with  the  aid  of  attor- 
ney Roderick  MacLeish,  Jr. The  suit  alleged 
that  Minich,  a pretrial  detainee,  spent  6,300 
hours  - 70%  of  the  14  months  he  was  at 
Bridgewater  - in  isolation.  During  815  of 
those  hours,  he  was  allegedly  held  in  four- 
point  restraints  on  a small  bed. 

Minich  suffers  from  paranoid  schizo- 
phrenia. He  was  sent  to  Bridgewater 
after  allegedly  assaulting  staff  at  another 
mental  health  facility,  but  had  never  been 
convicted  of  a crime.  The  lawsuit  claimed 
that  Bridgewater  guards  had  no  training  in 
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how  to  handle  the  mentally  ill.  The  suit  was 
settled  in  April  2014,  with  the  state  agree- 
ing to  move  Minich  out  of  Bridgewater 
and  develop  a “behavioral  modification 
plan”  for  him. 

These  and  other  incidents  led  then- 
Governor  Deval  Patrick  to  discipline  six 
guards  who  were  involved  in  Messier’s 
death.  He  formally  reprimanded  Cor- 
rections Commissioner  Luis  S.  Spencer 
for  failing  to  discipline  them  himself 
when  an  internal  investigation  cited 
three  of  the  guards  for  misconduct.  In 
July  2014,  he  asked  for  Spencer’s  resig- 
nation and  received  it.  [See:  PLN,  June 
2015,  p. 63]. 

Spencer  had  also  been  criticized  for 
failing  to  personally  review  and  sign  ofF 
on  each  use  of  restraints  and  seclusion  at 
Bridgewater,  as  required  by  state  law,  and 
for  “slowing  down”  an  internal  affairs  inves- 
tigation. The  use  of  seclusion  and  restraints 
increased  by  27%  at  Bridgewater  following 
Messier’s  death,  while  other  mental  health 
facilities  were  reducing  their  use  of  such 
measures. 

Public  Safety  Secretary  Andrea  Cabral 
said  her  office  had  initiated  new  practices  at 


Bridgewater  that  resulted  in  a reduction  of 
over  90%  in  the  use  of  restraints  and  over 
60%  in  the  use  of  seclusion. 

In  May  2015,  Messier’s  mother,  Lisa 
Brown,  who  has  long  advocated  for  justice 
after  her  son  died,  called  for  an  investiga- 
tion into  the  Plymouth  County  District 
Attorney’s  Office,  which  had  twice  previ- 
ously declined  to  file  charges  against  the 
three  guards  directly  involved  in  her  son’s 
death.  Brown’s  attorney  sent  a letter  to  the 
state  Attorney  General’s  office  request- 
ing an  investigation  into  how  Plymouth 
County  DA  Timothy  Cruz  had  handled 
the  case. 

Cruz  refused  to  file  charges  both  in 
2010  and  after  a second  review  in  2014. 
He  said  that  investigators  in  his  office  had 
spoken  with  Dr.  Hull,  and  alleged  she  stated 
that  “in  her  opinion  it  was  the  conduct  of 
Joshua  Messier  in  fighting  and  maintaining 
the  struggle  against  the  guards  that  caused 
his  extremely  agitated  state  and  ultimately 
his  death.” 

However,  Dr.  Hull  denied  making  that 
statement,  and  said  she  did  not  say  Messier 
was  to  blame  for  his  death. 

“It  places  blame  where  I wouldn’t 


place  blame,”  she  stated,  according  to 
court  transcripts.  “The  problem  I have 
with  the  statement  is  the  fact  that  it 
places  blame  on  Joshua  Messier,  and  I 
try  - that’s  not  my  role,  and  I maintain 
it’s  not  my  role  and  those  words  are  not 
my  words.” 

Bridgewater  guards  Derek  Howard, 
John  Raposo  and  Sgt.  George  Billadeau 
were  indicted  on  April  30, 2015  on  invol- 
untary manslaughter  and  other  charges 
for  using  excessive  force  that  resulted  in 
Messier’s  death.  An  independent  report  re- 
leased in  May  2015  found  their  actions  were 
“wanton  and  reckless,”  and  the  indictments 
were  handed  down  after  a special  prosecutor 
sent  the  case  to  a grand  jury. 

“While  today’s  charges  are  an  impor- 
tant first  step,  there’s  simply  no  moral  basis 
to  put  innocent  mentally  ill  men  like  my  son 
Joshua  into  a correctional  institution,”  said 
Brown.  “It  was  and  always  will  be  wrong.  It’s 
imperative  that  the  Massachusetts  mental 
health  care  system  be  brought  into  the  21st 
century.” 

Sources:  www.bostonglobe.com , www. 
wickedlocal.com 
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Federal  Judges  Very  Rarely  Sanctioned  for  Misconduct 


Federal  judges,  who  have  lifetime 
appointments,  hold  positions  that  give 
them  unique  power  to  control  the  future 
of  defendants  who  appear  before  them 
in  public  proceedings.  However,  when  it 
comes  to  examining  the  personal  behavior 
of  those  same  jurists,  they  are  surrounded 
by  a cloak  of  secrecy  so  impenetrable  that 
only  the  most  heinous  misconduct  is  ever 
revealed  to  members  of  the  public. 

Most  judicial  misconduct  occurs  in- 
side courtrooms  and  never  comes  to  light, 
but  some  federal  judges  have  stood  on  the 
other  side  of  the  bench  for  crimes  they  al- 
legedly committed  while  not  performing 
their  judicial  functions.  In  extreme  cases, 
they  have  been  stripped  of  their  positions 
and  sentenced  to  time  behind  bars. 

U.S.  District  Court  Judge  Mark  E. 
Fuller  of  the  Middle  District  of  Alabama 
resigned  on  August  1,  2015  after  a five- 
judge  panel  convened  by  the  Eleventh 
Circuit  Court  of  Appeals  found  that  his 
arrest  on  charges  of  beating  his  wife  could 
constitute  grounds  for  his  impeachment 
by  the  U.S.  House  of  Representatives  and 
removal  by  the  Senate. 

“News  of  Judge  Fuller’s  impending 
resignation  is  a welcome  outcome  to  a very 
painful  breach  of  the  public  trust,”  said 
Alabama’s  7th  District  Congresswoman 
Terri  Sewell  in  a May  29,2015  press  release. 
“His  resignation  will  be  the  culmination 
of  a drawn  out  process  that  was  woefully 


by  Matt  Clarke 

unnecessary.  The  public  trust  was  violated 
the  moment  his  wife  phoned  the  police.” 

Sewell  and  several  of  her  colleagues  led 
the  call  for  Fuller  to  step  down  following 
his  August  2014  arrest  for  misdemeanor 
battery  after  he  allegedly  beat  his  then-wife 
in  an  Atlanta  hotel  room.  According  to  the 
police  report,  authorities  responding  to  a 91 1 
call  discovered  lacerations  to  Kelli  Gregg 
Fuller’s  mouth  and  forehead,  and  blood  in 
the  bathroom  of  their  Ritz-Carlton  hotel 
room.  She  told  police  that  her  husband 
threw  her  to  the  floor,  kicked  her,  dragged 
her  around  the  room  by  her  hair  and  struck 
her  in  the  mouth  multiple  times  after  she 
accused  him  of  having  an  affair  with  a law 
clerk.  Judge  Fuller  maintained  that  he  was 
defending  himself  after  his  wife  threw  a wine 
glass  at  him.  [See:  PLN,  April  2015,  p.63]. 

A discovery  request  filed  in  a 2012 
divorce  proceeding  by  Fuller’s  previous  wife, 
Fisa  Boyd  Fuller,  revealed  the  judge  had  a 
past  history  of  alleged  abuse.  Fisa  Fuller  had 
also  accused  her  then-husband  of  having  an 
affair  with  his  law  clerk  - the  same  Kelli 
Gregg  whom  he  married  after  his  divorce 
from  Fisa  was  final.  In  the  discovery  request, 
Fisa  Fuller  asked  him  to  admit  to  the  affair 
and  to  allegations  that  he  had  physically 
abused  her.  At  the  judge’s  request,  records 
of  those  proceedings  were  sealed  over  his 
ex-wife’s  objections. 

Following  his  2014  arrest,  the  Eleventh 
Circuit  reassigned  Fuller’s  caseload  but  the 


judge  continued  to  draw  his  salary  while 
fighting  the  charge,  which  was  expunged  on 
April  2,2015  after  he  completed  a 24-week 
pre-trial  diversion  program  that  included 
domestic  violence  counseling  and  a drug 
treatment  evaluation. 

“Justice  was  not  served,”  declared  Rep. 
Sewell.  “We  sent  the  wrong  message  to 
victims  of  domestic  violence  by  allowing  a 
federal  judge  to  collect  a paycheck- without 
managing  a caseload  - and  ultimately  hav- 
ing his  record  expunged.” 

“Fuller  failed  to  uphold  our  most  fun- 
damental values,”  she  continued.  “Perhaps 
the  only  consolation  is  that  he  has  chosen 
to  spare  his  family  and  our  nation  of  the  ex- 
pense of  a drawn  out  impeachment  process.” 

Judge  Fuller  sent  a two-sentence  letter 
to  President  Obama  at  the  end  of  April 
2015  informing  the  president  that  he  would 
resign,  according  to  the  judge’s  attorney, 
Barry  Ragsdale.  “He  is  contrite  and  he’s 
apologetic,  both  to  his  family  and  to  his 
colleagues  on  the  court,”  Ragsdale  stated. 
“He  feels  very  badly  about  what  happened. 
He’s  taking  steps  to  address  the  situation.” 

But  Fuller’s  letter  came  immediately 
after  a five-judge  panel  appointed  by  the 
Eleventh  Circuit  recommended  on  April 
27,  2015  that  his  case  be  referred  to  the 
Judicial  Conference  of  the  United  States 
because  his  conduct  “might  constitute  one 
or  more  grounds  for  impeachment  under 
article  II  of  the  Constitution.” 
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Impeachment  is  the  only  means  for 
removing  federal  judges.  President  George 
W.  Bush  had  appointed  Fuller  in  2002; 
among  the  more  notorious  cases  over  which 
the  judge  presided  was  the  public  corrup- 
tion trial  of  former  Alabama  Governor 
Don  Siegelman  and  one-time  HealthSouth 
CEO  Richard  Scrushy. 

Judge  Fuller’s  case  may  be  one  of  the 
more  egregious  to  surface  publicly,  but  it  is 
by  no  means  the  only  example  of  judicial 
misconduct  off  the  bench.  Civil  proceedings 
continue  against  a federal  administrative 
law  judge  in  Scranton,  Pennsylvania  who 
was  accused  of  groping  two  women  and 
kissing  one  of  them. 

Social  Security  Administration  Judge 
Sridhar  Boini  pleaded  guilty  in  January 
2013  to  simple  assault  after  he  was  ac- 
cused by  courthouse  security  guard  Alice 
De  Quevedo  of  grabbing  her  breast  and 
attempting  to  kiss  her  against  her  will  in 
the  Social  Security  Administration  office 
in  downtown  Scranton.  In  exchange  for 
his  guilty  plea,  Boini  was  sentenced  to 
three  months  of  house  arrest  and  two  years’ 
probation.  Earlier  criminal  charges  filed 
against  Boini  involving  another  woman, 


Florence  Gaffney,  were  dropped  when  he 
pleaded  guilty. 

De  Quevedo  filed  a 13  million  civil 
suit  against  the  U.S.  government,  alleging 
that  the  Social  Security  Administration 
and  Department  of  Homeland  Security 
failed  to  protect  her  from  the  judge.  Mean- 
while, Gaffney  filed  a separate  lawsuit  that 
also  names  the  federal  building’s  security 
firm,  Knight  Protective  Services,  Inc.,  and 
Steamtown  Mall  Partners  L.P  and  Prism 
Asset  Management  Company,  which  man- 
age the  building. 

Gaffney  alleges  in  her  suit  that  Boini 
was  often  intoxicated  on  the  job  and  on 
two  separate  occasions  made  lewd  gestures 
to  her  when  she  came  to  conduct  business, 
causing  her  to  suffer  emotional  injuries  and 
develop  post-traumatic  stress  disorder.  Her 
lawsuit  seeks  financial  compensation  to  pay 
her  medical  bills. 

Normally  the  federal  government  is 
immune  from  civil  suits  for  actions  commit- 
ted by  its  employees,  but  the  Federal  Tort 
Claims  Act  provides  for  certain  exceptions 
if  a person  can  show  that  the  injury  was 
“reasonably  foreseeable,”  and  that  the  gov- 
ernment or  its  employees  failed  to  prevent 


the  injury.  [See:  PLN,  March  2014,  p.44]. 

On  March  26,  2015  a federal  district 
court  threw  out  the  government’s  motion 
to  dismiss  Gaffney’s  suit  on  the  grounds  of 
sovereign  immunity. The  U.S.  Attorneys  Of- 
fice argued  that  the  government  could  only 
be  held  liable  for  failing  to  protect  Gaffney 
from  Boini  if  it  had  learned  of  the  judge’s 
conduct  outside  working  hours.  But  U.S. 
District  Court  Judge  Robert  D.  Mariani 
of  the  Middle  District  of  Pennsylvania 
held  the  government’s  argument  stemmed 
from  what  he  called  a “tortured  reading”  of 
the  case  law. 

“It  would  serve  no  rational  purpose 
to  hold  that  the  duty  only  attaches  if  the 
government  foresaw  danger  based  on  ac- 
tions that  the  individual  took  while  ‘off  the 
clock,’  or  - even  more  perversely  - that  the 
government  may  ignore  foreseeable  dangers 
just  because  they  happened  to  arise  during 
an  employee’s  work  time,”  he  wrote. 

At  the  same  time,  however,  the  court 
delivered  Gaffney  a setback,  dismissing 
her  suit  for  failure  to  substantiate  a claim 
against  the  parties  named  in  the  action. 

“It  does  not  state  how  the  defendants 
- all  of  whom,  aside  from  Judge  Boini,  are 
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Federal  Judges  Avoid  Sanctions  (cont.) 


corporate  entities  - came  upon  this  infor- 
mation, what  specifically  they  knew  prior 
to  the  Gaffney  incident,  which  employees 
of  the  particular  defendants  knew  this  in- 
formation, how  these  employees’ knowledge 
can  be  imputed  to  each  defendant  entity, 
and  so  on,”  Judge  Mariani  said.  “Without 
answering  these  questions  - and  possibly 
others  - the  complaint  cannot  state  a claim 
for  relief  that  ‘is  plausible  on  its  face’  and 
goes  beyond  mere  labels  and  conclusions.” 

The  judge  dismissed  Gaffney’s  claim 
without  prejudice,  granting  her  leave  to 
amend  the  complaint.  “We  will  be  filing 
an  amended  complaint  to  comply  with  the 
judge’s  instruction,”  said  attorney  Patrick 
J.  Doyle,  Jr.,  who  represents  Gaffney.  Her 
suit  remains  pending.  See:  Gaffney  v.  United 
States , U.S.D.C.  (M.D.  Penn.),  Case  No. 
3:14-cv-00643-RDM. 

De  Quevedo’s  lawsuit  benefited  from 
the  ruling  in  Gaffney’s  case,  according  to  her 
attorney,  Larry  Moran,  because  her  claims 
concerning  Boini’s  misconduct  so  closely 
mirrored  Gaffney’s.  “It  helps  us  because 


it  makes  it  clear  a claim  can  be  brought,” 
Moran  said. 

The  U.S.  government  agreed  to  settle 
De  Quevedo’s  suit  in  June  2015  for  $50,000. 
The  settlement  included  a confidentiality 
clause. 

A former  Senior  U.S.  District  Court 
Judge  in  Georgia  was  sentenced  to  a short 
jail  term  after  pleading  guilty  to  charges 
stemming  from  drug  deals  with  a stripper- 
turned-government-informant,  as  well 
as  charges  of  using  drugs  and  giving  the 
stripper  his  $825  government-issued  laptop. 

Former  Judge  Jack  Camp  was  arrested 
on  October  1, 2010  in  an  FBI  sting  opera- 
tion during  which  he  provided  an  exotic 
dancerwith  $160  to  purchase  drugs  for  him. 
According  to  government  agents,  Camp 
met  the  stripper  the  previous  May  when 
she  did  a table  dance  for  him.  Authorities 
said  Camp  was  soon  paying  her  for  sex 
and  they  began  smoking  marijuana  and 
snorting  cocaine  and  a synthetic  form  of 
heroin.  U.S. Justice  Department  prosecutor 
Deborah  Sue  Mayer  said  Camp  was  armed 
with  two  handguns  when  he  showed  up  for 
the  drug  deal. 

“He  has  disgraced  his  office,”  said 


Senior  U.S.  District  Court  Judge  Thomas 
Hogan,  who  sentenced  Camp  to  30  days  in 
jail,  400  hours  of  community  service  and  a 
$1,000  fine.  “He  has  denigrated  the  federal 
judiciary.  He  has  encouraged  disrespect  for 
the  law.” 

“When  I look  back  at  the  circum- 
stances which  brought  me  here,  it  makes 
me  sick  to  think  I did  them,”  Camp  told 
the  court.  “They  were  illegal,  wrong,  fool- 
ish.... The  only  thing  I can  say  is  that  I’m 
so  very  sorry.” 

Camp’s  attorneys  told  Judge  Hogan 
that  depression,  a bipolar  disorder  and 
brain  damage  sustained  by  Camp  in  a 2000 
bicycle  accident  all  contributed  to  his  erratic 
behavior.  Camp’s  son,  an  Atlanta  lawyer, 
pleaded  for  probation  for  his  father. 

But  Judge  Hogan  noted  that  when 
Camp  took  his  oath  of  office  22  years  earlier, 
he  had  pledged  to  abide  by  the  law.  “Instead, 
for  whatever  reasons,  the  demons  he  had 
made  him  go  another  way,”  Hogan  said. 

Camp  was  appointed  to  the  federal 
bench  in  1987  by  President  Ronald  Reagan. 
He  retired  as  a condition  of  his  guilty  plea. 

Meanwhile, U.S.  District  Court  Judge  G. 
Thomas  Porteous,Jr.  of  Louisiana  holds  the 
dubious  distinction  of  being  the  most  recent 
federal  jurist  removed  from  office  by  im- 
peachment. The  U.S.  Senate  found  Porteous 
guilty  on  December  8, 2010  of  four  articles 
of  impeachment  arising  from  allegations  that 
he  received  cash  and  favors  from  attorneys 
with  dealings  in  his  court,  used  a false  name 
to  elude  creditors  and  intentionally  misled  the 
Senate  during  his  confirmation  proceedings. 
[See:  PLN,  Aug.  2009,  p.l]. 

The  articles  of  impeachment  character- 
ized his  behavior  as  a “pattern  of  conduct 
incompatible  with  the  trust  and  confidence 
placed  in  him.” 

All  96  Senators  in  attendance  voted 
guilty  on  the  first  article,  which  involved 
Porteous’  tenure  as  a state  judge  and  his 
failure  to  recuse  himself  from  cases  involv- 
ing a former  law  partner  with  whom  he 
was  accused  of  trading  favors  for  money. 
The  Senators  split  on  the  remaining  three 
articles  while  still  voting  guilty;  the  Senate 
also  voted  to  bar  him  from  holding  any 
federal  office  in  the  future. 

“I  am  deeply  saddened  to  be  removed 
from  office  but  I felt  it  was  important  not 
just  to  me  but  to  the  judiciary  to  take  this 
fight  to  the  Senate,”  Porteous  said  in  a 
statement,  in  which  he  also  disputed  the 
severity  of  the  proceedings  against  him. 
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“While  I still  believe  these  allegations  did 
not  rise  to  the  level  of  impeachable  offenses 
as  a constitutional  matter,  I understand  how 
people  of  good  faith  could  disagree.” 

Porteous  became  just  the  fifteenth 
federal  judge  to  be  impeached  since  the 
first  jurist,  U.S.  District  Court  Judge  John 
Pickering  of  New  Hampshire,  was  removed 
from  office  by  the  Senate  in  1803  on  charges 
of  mental  instability  and  intoxication  on 
the  bench,  according  to  the  Federal  Judicial 
Center. 

Of  the  15  federal  judges  to  be  im- 
peached since  the  nation’s  founding,  three 
resigned  prior  to  their  trials  in  the  Senate. 
Of  the  remaining  12,  four  were  acquitted  of 
the  charges  against  them  and  remained  on 
the  bench;  only  nine  have  been  convicted  and 
removed  from  office  in  the  past  240  years. 

The  rarity  of  the  impeachment  pro- 
cess, however,  is  just  one  indicator  of  the 
apparent  immunity  from  discipline  that 
federal  judges  enjoy.  Anyone  may  file  a 
formal  complaint  against  a federal  judge; 
the  Chief  Judge  of  the  Circuit  Court  where 
the  complaint  originated  is  then  tasked  with 
reviewing  the  complaint  and  determining 
whether  to  take  correction  action,  dismiss 
the  complaint  or  appoint  a special  commit- 
tee to  investigate. 

According  to  First  Look  Media,  a 
source  of  “original,  independent  jour- 
nalism,” an  overwhelming  number  of 
complaints  against  federal  judges  are 
dismissed.  In  fact,  First  Look  reported, 
of  the  1,219  judicial  complaints  filed  in 
2013  alone,  1,153  were  dismissed  and 
only  two  referred  for  investigation.  In  the 


12-month  period  ending  on  September  30, 
2014,  of  the  1,233  complaints  filed  against 
federal  judges,  just  four  were  referred  to 
a special  committee  of  a circuit  court’s 
Judicial  Council  for  review.  If  unsatisfied 
with  the  decision  of  a Judicial  Council,  the 
complainant  can  appeal  to  the  Committee 
on  Judicial  Conduct  and  Disability  of  the 
Judicial  Conference  of  the  United  States. 

In  2013,  a complaint  was  filed  by  five 
law  students  and  numerous  civil  rights 
groups,  including  the  Texas  Civil  Rights 
Project,  the  National  Bar  Association’s  Dal- 
las affiliate  and  the  League  of  United  Latin 
American  Citizens  (LULAC),  against  Fifth 
Circuit  Court  of  Appeals  Judge  Edith  Jones 
following  a speech  she  gave  at  the  Univer- 
sity of  Pennsylvania  Law  School  concerning 
the  death  penalty.  According  to  the  com- 
plaint, Jones  allegedly  made  a number  of 
improper  and  racist  remarks  that  violated 
her  duty  to  be  impartial  and  damaged  the 
public’s  confidence  in  the  judiciary. 

According  to  multiple  affidavits,  Jones 
remarked  that  minorities  are  more  “prone” 
to  commit  violent  crimes;  that  Hispanic 
nationals  would  rather  be  on  death  rows 
in  the  U.S.  than  in  Mexican  prisons,  even 
though  Mexico  has  outlawed  the  death 
penalty;  and  that  defense  attorneys  raise 
questions  of  racism,  mental  retardation  and 
even  innocence  as  “red  herrings”  to  help 
murderers  avoid  execution. 

The  complaint  against  Jones  was  dis- 
missed by  the  Judicial  Council  of  the  D.C. 
Circuit  in  August  2014.  According  to  the 
dismissal  order,  which  was  made  public  in 
October  2014,  Judge  Jones  admitted  to 


making  most  of  the  remarks  cited  by  the 
complainants,  but  the  investigating  judges 
determined  that  none  of  her  comments  con- 
stituted misconduct  under  federal  judicial 
standards,  defined  as  “conduct  prejudicial  to 
the  effective  and  expeditious  administration 
of  the  business  of  the  courts.” 

Ultimately,  the  Judicial  Council  dis- 
missed the  complaint  after  determining  that 
because  no  one  had  recorded  Jones’ remarks, 
there  was  no  definitive  proof  that  she  had 
actually  made  any  statements  which  could 
have  been  considered  misconduct,  such  as 
the  remark  that  minorities  are  more  “prone” 
to  committing  crimes.  But  what  attorneys 
for  the  complainants  said  they  found  more 
disturbing  was  the  lack  of  transparency 
surrounding  the  review  process. 

“The  process  we’ve  encountered,  and 
are  subject  to,  is  opaque,  secretive,  and 
dishonest,”  said  Maurie  Levin,  one  of  the 
attorneys  who  filed  the  complaint  against 
Jones. The  investigating  judges  interviewed 
Jones  and  the  attorney  for  the  complainants, 
but  did  not  interview  the  students  them- 
selves who  had  provided  sworn  affidavits  - a 
move  that  attorneys  for  the  complainants 
said  was  a mistake  which  formed  the  basis 
of  their  appeal  of  the  findings. 

“The  student  affidavits  corroborat- 
ed and  underscored  the  fact  of  the  ... 
statements,  and  added  the  students’ individ- 
ual memories,  reactions,  and  impressions. 
Moreover,  the  student  affidavits  were  clear 
that  the  nature  and  impact  of  Judge  Jones’ 
statements  - particularly  those  regarding 
race  - were  deeply  dismaying  to  many  in 
the  audience,”  the  appeal  stated. 
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Police  State:  How  America's  Cops  Get  Away 
with  Murder,  by  Gerry  Spence 

(St.  Martin's  Press,  2015).  338  pages,  hard  cover.  $19.40 

Book  review  by  Bill  Trine 


Federal  Judges  Avoid  Sanctions  (cont.) 


Texas  Civil  Rights  Project  executive 
director  Jim  Harrington  said  he  believes  the 
underlying  problem  is  the  attitude  judges 
hold  toward  ethics  complaints. 

“I  think  they  take  a match  to  them,” 
Harrington  stated.  “That’s  the  sad  thing 
about  the  process.  The  judges  are  afraid  of 
scrutiny.” 

But  U.S.  District  Court  Judge  Lynn 
Hughes  of  Houston,  himself  the  target 
of  a judicial  complaint  claiming  that  he 
“repeatedly  made  outlandish  racial  com- 
ments” during  a hearing  in  an  employment 
discrimination  case  involving  a plaintifF 
of  Indian  descent,  said  most  complaints 
deserve  to  be  dismissed. 

“What  happens  is  a large  number  of 
people  who’ve  lost  a case  attribute  that 
to  something  other  than  that  their  case 
wasn’t  very  good  or,  in  rare  cases,  the  law 
is  phenomenally  stupid  - and  yet  we  have 
to  apply  it,”  Hughes  said  of  the  complaint 
review  process.  “If  you  saw  the  tenor  of  most 
complaints,  you’d  understand.” 

One  example  of  a successful  judicial 
complaint,  however,  occurred  when  now- 
former  Middle  District  of  Tennessee 
Bankruptcy  Court  Judge  George  C.  Paine 
II  received  a written  reprimand  from 
the  Committee  on  Judicial  Conduct  and 
Disability  in  November  2011,  based  on  a 
complaint  alleging  that  he  was  a member 
of  a discriminatory  country  club.  [See:  PLN, 
May  2011,  p.  10] . Judge  Paine  subsequently 
retired  from  the  bench. 

PLN  managing  editor  Alex  Friedmann 
had  assisted  the  complainant  in  navigating 
the  judicial  complaint  process  and  success- 
fully appealing  to  the  Committee  - which 
took  around  3%  years.  Including  the  deci- 
sion regarding  Judge  Paine,  the  Committee 
on  Judicial  Conduct  and  Disability  has 
issued  only  eight  written  rulings  in  com- 
plaints brought  against  federal  judges  in 
the  past  decade.  P'1 

Sources:  www.dailyreportonline.com , www. 
montgomeryadvertiser.com , www.salon.com, 
www.al.com, http://bradblog.com,  https:// 
sewell.house.gov,  http://citizensvoice.  com, 
http://thetimes- tribune,  com,  www.  ajc.  com, 
www.chron.com, https://firstlook.org,  www. 
abajournal.  com,  www.  nationallawjournal. 
com,  www.ajc.com, www.forbes.com,  www. 
nytimes.  com,  www.  chron.  com 


In  recent  years,  the  American  public 
has  witnessed  shocking  videos,  taken  by 
cell  phones  with  video  cameras,  of  citizens 
brutalized  and  killed  by  the  police.  Are  these 
recendy-publicized  incidents  of  police  brutal- 
ity something  new,  or  has  this  abuse  of  power 
pre-existed  the  widespread  use  of  video-en- 
abled phones?  The  answer  to  that  question 
becomes  clear  in  Gerry  Spence’s  new  book, 
Police  State:  How  America's  Cops  Get  Away 
with  Murder.  By  using  the  stories  of  some  of 
his  most  famous  jury  trials  dating  back  to  the 
1970s,  Spence  demonstrates  that  the  flaws  in 
our  criminal  justice  system  are  longstanding 
and  in  desperate  need  of  correction. 

However,  the  content  of  the  book  is 
much  broader  than  its  title  suggests.  Spence 
does  not  limit  his  criticisms  in  Police  State 
to  law  enforcement,  including  the  FBI,  but 
extends  them  to  prosecutors  who  some- 
times join  the  police  in  abuses  of  power 
that  trample  on  the  constitutional  rights  of 
citizens.  In  short,  he  is  critical  of  a criminal 
justice  system  that  protects  those  police, 
prosecutors  and  sometimes  judges  who 
abuse  their  power  without  fear  of  redress. 
Spence  states,  “Too  many  of  America’s  po- 
lice are  potentially  state-sanctioned  killers 
who  know  if  they  are  called  upon  to  answer 
for  their  crimes  they’ll  likely  be  protected 
by  prosecutors  and  judges.” 

He  then  supports  his  criticisms  with 
eight  of  his  legendary  cases.  Spence  is  a 
magnificent  story  teller  and  relates  each  case 
in  a spellbinding  fashion,  starting  with  the 
now-famous  Randy  Weaver  case  involving 
the  government’s  atrocities  at  Ruby  Ridge, 
Idaho  in  1992.  His  description  of  the  FBI 
agents’  siege  and  all-out  war  against  the 
Weaver  family,  involving  the  killing  of  a 
boy’s  dog,  then  the  boy,  then  shooting  the 
mother  in  the  face  as  she  held  a new-born 
baby,  is  heartbreaking.  The  army  of  agents 
also  shot  and  seriously  wounded  the  men 
in  the  household,  including  Randy  Weaver, 
who  was  successfully  defended  by  Spence 
in  the  longest  trial  in  the  state’s  history.  The 
story  of  this  trial  alone  is  worth  the  price  of 
the  book.  Despite  the  unjustified  murders 
committed  by  law  enforcement,  Spence 
notes, “Not  a single  cop  spent  a night  in  jail.” 


He  then  tells  the  stories  of  seven  ad- 
ditional cases  that  support  his  contention 
that  too  many  cops  get  away  with  murder, 
and  that  the  abuse  of  power  so  often  seen  in 
the  criminal  justice  system  can  also  result  in 
the  prosecution  of  innocent  victims.  Those 
innocent  victims  include  Dennis  Williams, 
one  of  the  four  young  black  men  in  Chicago 
who  became  known  as  the  “Ford  Heights 
Four,”  who  were  charged  with  the  rape  and 
murder  of  a white  woman  and  the  murder  of 
her  boyfriend.  Williams  was  convicted  and 
sentenced  to  death  by  an  all-white  jury  in 
1978,  then  exonerated  18  years  later  when 
all  four  were  pardoned  by  the  governor  of 
Illinois  because  they  were  innocent.  Spence 
then  successfully  brought  a civil  lawsuit  on 
behalf  of  Williams,  and  tells  the  story  of  the 
outrageous  conduct  and  racial  profiling  by 
the  police  and  prosecutors  who  played  an 
obscene  game  called  “Niggers  by  the  Pound.” 

In  telling  the  story  of  some  of  his  most 
celebrated  cases,  as  only  a living  legend  can 
do,  Gerry  Spence  captures  your  attention 
at  the  outset  and  pulls  you  into  the  story, 
which  is  told  so  vividly  that  you  become 
captivated  as  you  picture  and  feel  the  emo- 
tions involved.  His  stories  demonstrate  the 
compassion  and  feelings  he  has  for  each 
client,  and  how  that  - combined  with  police 
and  prosecutorial  misconduct  - inspires  him 
to  seek  justice.  In  his  illustrious  career  he 
has  never  lost  a criminal  case. 

Spence  also  tells  the  story  of  Fouad  Kaady, 
a young  man  who  borrowed  his  parent’s  car, 
filled  a gas  can  and  was  returning  to  his  own 
car  that  had  run  out  of  gas,  when  an  explosion 
occurred  trapping  him  in  the  car  and  causing 
it  to  collide  with  other  vehicles.  When  he  was 
able  to  escape  the  inferno  he  ran  into  the  woods 
in  a panic,  on  fire  and  now  naked.  When  a 
dozen  or  more  cops  responded  to  calls  that 
reported  the  accident,  he  was  found  sitting  on 
the  edge  of  a nearby  road  in  critical  condition 
covered  with  blood,  catatonic  and  unresponsive. 
He  appeared  to  be  burned  from  the  waist  up. 
When  ordered  to  lie  down  on  his  stomach  to  be 
handcuffed,  he  didn’t  comply  and  was  literally 
tasered  to  death.  The  cops  involved  were  not 
disciplined  or  punished. 

The  stories  of  the  rest  of  the  cases  de- 
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scribed  by  Spence  all  involve  some  form  of 
police  or  prosecutorial  misconduct,  or  both. 
He  argues  that  all  of  the  cases  evidence  an 
abuse  of  power.  They  include  the  murder 
of  John  Singer,  who  was  shot  in  the  back 
in  1979  by  police  who  were  chasing  him 
in  snowmobiles  because  he  ignored  a court 
order  to  place  his  children  in  school.  They 
include  other  cases  that  resulted  in  national 
publicity,  such  as  those  of  Brandon  Mayfield, 
the  Seattle  lawyer  charged  with  the  deaths  of 
191  people  killed  in  a terrorist  bombing  in 
Spain, based  on  an  erroneous  FBI  fingerprint 
match;  the  Geoffrey  Fieger  political  trial;  the 
Imelda  Marcos  trial  and  others. 

In  conclusion,  Spence  states  that  in 
authoring  this  book,  “I  realized  I’d  never 
represented  a person  charged  with  a crime 
in  either  a state  or  federal  court  in  which 
the  police,  including  the  FBI,  hadn’t  them- 
selves violated  the  law  - and  on  more  than 
one  occasion,  even  committed  the  crime 
of  murder.”  But,  he  adds,  “I  don’t  mean  to 
suggest  that  every  cop  is  a bully,  a criminal, 
or  a killer.  I do  mean  too  many  bullies  and 
criminals  and  killers  are  cops.” 

Spence  then  asks,  “What  can  we  do?” 
And  in  the  epilogue  he  sets  forth  twelve 


steps  that  must  be  taken  to  implement  the 
corrections  he  deems  necessary  “to  prevent 
the  long-standing  practice  of  wrongful 
killings  and  their  cover-ups  by  our  police 
and  prosecutors.” 

This  book  demonstrates  the  heart, 
compassion  and  kindness  of  a legal  warrior 
who  has  devoted  his  life  to  seeking  justice 
for  those  who  desperately  need  it  the  most. 
It  is  perhaps  his  finest  work.  Police  State: 
How  America's  Cops  Get  Away  with  Murder 
is  available  on  Amazon.com  and  from  St. 
Martin’s  Press,  175  Fifth  Avenue,  New 
York,  NY  10010;  www.stmartins.com.  FI 

Bill  Trine  has  been  a trial  lawyer  for  55 years 
with  offices  in  Boulder ; Colorado.  He  is  a past 
president  of  the  Colorado  Trial  Lawyers  As- 
sociation, a founder  and  past  president  of  the 
Washington,  D.  C.  -based  Trial  Lawyers  for 
Public  Justice,  and  a member  of  the  Board  of 
Directors  of  the  Human  Rights  Defense  Center, 
which  publishes  Prison  Legal  News.  He  is  on 
the  teaching  staff of  the  Trial  Lawyers  College 
in  Wyoming  and  is  the  co-author  of  a book  and 
more  than  75  published  articles,  including 
“The  Genesis  of  Increasing  Incidents  of  Police 
Brutality:  The  War  on  Drugs.  ” 
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Supreme  Court  Upholds  Oklahoma's  Use  of  New  Execution  Drug 

by  Derek  Gilna 


Oklahoma  death  row  prisoners 
filed  a § 1983  civil  rights  lawsuit  chal- 
lenging the  use  of  a new  drug  by  prison 
officials  to  put  them  to  death,  but  their 
effort  fell  short  in  the  U.S.  Supreme  Court. 
The  state  had  sought  to  use  midazolam 
instead  of  sodium  thiopental  to  perform 
executions,  as  sodium  thiopental  was  in 
short  supply. 

Four  of  the  plaintiffs  had  moved  for  a 
preliminary  injunction,  which  the  district 
court  denied.  The  prisoners  appealed,  the 
Tenth  Circuit  affirmed  and  the  U.S.  Su- 
preme Court  held  that  the  plaintiffs  were 
unlikely  to  prevail  on  the  merits  of  the  case 
- a prerequisite  for  issuance  of  a preliminary 
injunction. 

Justice  Antonin  Scalia  wrote  the 
Court’s  June  29,  2015  majority  opinion, 
stating,  “First,  the  prisoners  failed  to  identi- 
fy a known  and  available  alternative  method 
of  execution  that  entails  a lesser  risk  of  pain, 
a requirement  of  all  Eighth  Amendment 
method-of-execution  claims.  See  Baze  v. 
Rees,  553  U.S.  35,  61, 128  S.Ct.  1520, 170 
L.Ed.2d420  (2008)....  Second,  the  District 
Court  did  not  commit  clear  error  when  it 
found  that  the  prisoners  failed  to  establish 
that  Oklahoma’s  use  of  a massive  dose  of 
midazolam  in  its  execution  protocol  entails 
a substantial  risk  of  severe  pain.” 

One  of  the  areas  of  contention  was  the 
effectiveness  of  midazolam  to  anesthetize 
the  prisoner  being  executed,  with  the  state’s 
expert,  Dr.  Roswell  Evans,  maintaining  that 
the  quantity  of  the  drug  to  be  used  was 
more  than  sufficient,  and  the  prisoners’  ex- 
perts stating  the  scientific  evidence  did  not 
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substantiate  that  position.  Flowever,  Scalia’s 
reasoning  spoke  less  to  the  constitutional- 
ity of  the  death  penalty  than  to  the  narrow 
issue  of  whether  the  Supreme  Court  could 
disturb  the  district  court’s  findings  of  fact. 

Justice  Scalia  wrote  that  the  “Court  has 
never  invalidated  a State’s  chosen  procedure 
for  carrying  out  a sentence  of  death  as  the 
infliction  of  cruel  and  unusual  punish- 
ment.... Our  decisions  in  this  area  have  been 
animated  in  part  by  the  recognition  that 
because  it  is  settled  that  capital  punishment 
is  constitutional,  ‘[i]t  necessarily  follows 
that  there  must  be  a [constitutional]  means 


of  carrying  it  out.’” 

Death  penalty  opponents  were  disap- 
pointed but  not  surprised  by  the  ruling,  as 
the  constitutionality  of  the  death  penalty 
was  not  the  principal  issue  in  the  case.  One 
other  issue  raised  a considerable  amount 
of  interest,  though.  The  state’s  expert,  Dr. 
Evans,  had  relied  in  part  on  awebsite,www. 
drugs.com,  to  form  his  expert  opinion  about 
midazolam,  even  though  the  site  states  it 
“is  not  intended  for  medical  advice”  - a 
point  noted  in  both  the  majority  opinion 
and  dissent.  See:  Glossip  v.  Gross,  135  S.Ct. 
2726  (2015).  H 


Male  Guards' Videotaping  of  Female 
Prisoners  Being  Strip  Searched  Results 
in  $675,000  Settlement 

by  David  Reutter 


In  August  2014,  a Massachusetts 
federal  district  court  granted  summary 
judgment  to  a class  of  176  former  and 
current  prisoners  who  challenged  a policy 
at  the  Western  Regional  Women’s  Cor- 
rectional Center  (WCC)  that  allowed  male 
guards  to  videotape  female  prisoners  being 
strip  searched.  The  court  held  the  policy 
violated  the  prisoners’  Fourth  Amendment 
rights,  and  the  case  subsequently  settled. 

The  lawsuit  was  brought  by  lead 
plaintiff  Debra  Baggett,  who  spent  all 
but  nearly  three  weeks  from  September 
5, 2008  to  January  28, 2012  at  WCC.  The 
facility  houses  both  pretrial  detainees  and 
sentenced  prisoners  from  four  western 
Massachusetts  counties.  The  court  granted 
class-action  status  in  the  case  in  May  2011. 

At  issue  was  WCC’s  policy  governing 
the  transfer  of  prisoners  into  the  facility’s 
segregation  unit  if  they  presented  a sui- 
cide risk,  committed  certain  disciplinary 
infractions  or  needed  to  be  in  protective 
custody.  The  policy  required  a minimum  of 
four  guards  to  make  such  transfers.  It  also 
subjected  each  prisoner  to  a strip  and  visual 
body  cavity  search  that  required  her  to  strip 
naked  and  “lift  her  breasts,  spread  her  legs, 
bend  over,  and  spread  her  buttocks.”  If  she 
was  menstruating,  she  had  to  remove  any 
tampon  or  pad. 

The  objectionable  portion  of  the 


WCC  policy  was  the  videotaping  of  such 
searches  by  male  guards.  From  September 
15,2008  until  the  court’s  August  26,2014 
summary  judgment  order,  male  guards 
were  present  during  and  recorded  274 
strip  searches.  “For  90%  of  these  searches, 
two  or  more  females  were  in  the  cell,  and 
during  58%,  three  or  more  females  were 
present,”  wrote  U.S.  District  Court  Judge 
Michael  A.  Ponsor. 

In  what  the  court  called  a “dubious” 
defense,  prison  officials  had  asserted  that 
“any  videotaping  by  male  guards  occurred 
without  the  male  actually  looking  at  the 
female  he  was  actually  filming. ’’The  videos 
themselves  belied  that  assertion,  as  68% 
“show[ed]  some  or  all  of  the  women’s 
genitals,  buttocks,  or  breasts;  and  82%  ... 
show[ed]  some  portion  of  the  women  be- 
low the  neck.”  The  defendants’  theory  was 
“difficult  to  conjure  up”  when  considering 
the  demands  of  keeping  the  camera  steady 
and  trained  on  the  correct  location  in  the 
cell.  Yet,  as  there  was  a disputed  material 
fact  as  to  whether  male  guards  had  directly 
viewed  the  women  during  the  searches,  the 
court  did  not  grant  summary  judgment  on 
that  issue. 

It  did,  however,  grant  judgment  to  the 
plaintiffs  based  upon  the  fact  that  male 
guards  were  “in  the  immediate  vicinity 
conducting  videotaping”  while  the  prison- 
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ers  were  being  strip  searched.  The  district 
court  found  it  was  clearly  established  that  a 
prisoner’s  privacy  rights  are  “violated  when 
guards  of  the  opposite  sex  regularly  observe 
him/her  engaged  in  personal  activities 
such  as  undressing,  showering,  and  using 
the  toilet.” 

Just  “the  nearby  presence  of  an  indi- 
vidual of  the  opposite  sex  during  a strip 
search  can  be  in  itself  a deeply  humiliating 
experience,”  the  district  court  wrote.  “No 
inmate  placed  in  such  a vulnerable  and 
exposed  position  should  have  to  rely,  or 
comfortably  would  rely,  on  the  scrupulous- 
ness of  an  officer  of  the  opposite  sex  turning 
his  or  her  head  as  a safeguard  to  the  inmate’s 
privacy  and  basic  dignity.” 

Therefore,  the  court  granted  summary 
judgment  to  the  class  members  based  on  the 
presence  of  male  guards  during  the  searches, 
held  the  defendants  were  not  entitled  to 
qualified  immunity,  and  ordered  the  par- 
ties to  submit  plans  for  equitable  relief  and 
monetary  damages. 

The  state  appealed  to  the  First  Circuit. 
While  the  appeal  was  pending,  however, 
the  parties  entered  into  settlement  ne- 
gotiations, and  in  March  2015  asked  the 


district  court  for  preliminary  approval  of 
a settlement.  Pursuant  to  the  agreement, 
which  was  approved  by  the  court  on  April 
9,  2015,  officials  at  WCC  will  “change 
their  policy  to  prohibit  male  correctional 
officers  from  holding  the  camera  during 
the  strip  searches  of  female  inmates  except 
in  exigent  circumstances.”  The  prisoner 
class  members  will  also  receive  a total  of 
1675,000,  including  1178,000  in  damages 
payable  to  the  class,  1475,000  in  attorney 
fees  and  $22,000  in  costs. 

The  class  representative  will  receive 
$20,000  and  four  prisoners  who  had  their 
depositions  taken  will  each  receive  $2,000, 
payable  from  the  damages  award;  other 
prisoners  who  were  videotaped  by  male 
guards  during  strip  searches  will  each  re- 
ceive approximately  $875. The  district  court 
granted  final  approval  of  the  class-action 
settlement  on  September  10, 2015,  and  the 
state’s  appeal  was  dismissed. 

The  prisoners  were  represented  by  Bos- 
ton attorneys  Howard  Friedman  and  David 
Milton.  S cc:  Baggett  v.  ^4s/je,U.S.D.C.  (D. 
Mass.),  Case  No.  3:ll-cv-30223-MAP. 

Additional  source:  www.soIitarywatch.com 
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California's  Jail-building  Boom 

What  comes  after  mass  incarceration?  Local  incarceration. 


IN  THE  DESERT  CITY  OF  INDIO,  CaLIFOR- 

nia  halfway  between  Los  Angeles  and  the 
Arizona  border,  a small  monument  to  the 
state’s  prison  downsizing  experiment  is  ma- 
terializing in  a shopping  center  storefront, 
where  former  felons  will  soon  have  access 
to  health  screenings,  substance-abuse  treat- 
ment, job  training,  therapy  and  probation 
officers  who  look  and  sound  more  like  social 
workers  than  law  enforcement  officials. 

Less  than  a mile  away,  a far  more  ambi- 
tious project  is  taking  shape.  Across  from 
the  local  courthouse,  workers  will  soon 
break  ground  on  a massive  expansion  of  a 
county  jail,  a renovation  that  will  ultimately 
more  than  quadruple  its  size  from  353  to 
1,626  beds.  It’s  the  first  of  severaljail  expan- 
sions planned  in  Riverside  County,  where 
the  local  sheriff  has  called  for  10,000  new 
jail  beds  in  the  next  thirteen  years. 

Both  projects  are  part  of  the  effort 
California  officials  call  “realignment” 
- a sweeping  initiative  to  reduce  the  over- 
crowding of  state  prisons  by  turning  over 
responsibility  for  non-violent  offenders  to 
the  counties  from  which  they  came. 

The  policy,  which  has  helped  state 
prisons  shed  tens  of  thousands  of  prisoners, 
is  also  fueling  a seemingly  contradictory 
effort  to  re-incarcerate  many  of  them  in 
county  jails. 

Across  the  state,  county  officials  are 
laying  claim  to  billions  in  state  funding  to 
refurbish  old  jails  and  build  new  ones.  The 
remarkable  boom  in  jail  construction  casts 
a long  shadow  over  a central  promise  of 
prison  downsizing:  that  the  policy  would 
encourage  counties  to  invest  in  the  types 
of  stabilizing  services  that  might  end  the 
cycle  of  incarceration. 

But  it  seems  the  spirit  of  reform  was 
overtaken  by  California’s  urgent  need  to 
get  support  from  counties  as  it  scrambled 
to  meet  court-ordered  prison  population 
goals.  To  ease  the  process,  the  state  po- 
nied up  billions  of  dollars  and  gave  local 
officials  carte  blanche  on  how  to  spend 
their  share. 

So  far  the  lion’s  share  of  the  money 
has  paid  for  shoring  up  enforcement,  while 
re-entry  services  and  alternatives  to  incar- 
ceration are  getting  short  shrift. 


by  Anat  Rubin 

Local  is  Better 

The  nation’s  most  ambitious  prison 
downsizing  was  sold  to  the  public  with  the 
same  language  used  to  promote  sustainable 
food  and  urban  farming:  “Local  is  Better.” 
That  was  the  phrase  on  the  lips  of  Califor- 
nia officials  as  they  hurriedly  transferred 
control  for  non-violent  offenders  - along 
with  significant  funding  - from  the  state 
to  its  58  counties. 

People  convicted  of  most  low-level 
crimes  would  now  serve  their  time  in  local 
jails  or  under  community  supervision,  and 
non-violent  offenders  leaving  state  prison 
would  be  supervised  not  by  state  parole 
agents  but  by  probation  departments  in  the 
counties  where  they  were  convicted. 

Realignment  was  designed  to  satisfy  a 
United  States  Supreme  Court  order  forcing 
the  state  to  drastically  reduce  the  number  of 
prisoners  in  its  prison  system,  a network  of 
severely  overcrowded  facilities  where  pris- 
oners slept  triple-bunked  in  gymnasiums, 
where  the  suicide  rate  was  80  percent  higher 
than  the  nationwide  prisoner  average,  and 
where  a lack  of  even  the  most  basic  medical 
and  mental  health  care  led  to  an  average  of 
one  unnecessary  death  per  week. 

Since  the  policy  went  into  effect  in  Oc- 
tober 2011,  jail  populations  have  increased 
by  one  prisoner  for  every  three  no  longer  in 
state  prison,  and  California’s  crime  rate  has 
continued  its  long-term  downward  trend. 
Although  the  number  of  people  behind 
bars  will  likely  change  as  new  and  expanded 
jails  begin  accepting  prisoners,  many  see  the 
decrease  in  both  incarceration  and  crime  as 
an  early  success. 

But  the  policy  was  also  supposed  to 
address  the  source  of  overcrowding  by  en- 
couraging counties  to  find  alternatives  to 
incarceration  and  to  provide  re-entry  ser- 
vices to  keep  people  out  of  prisons  and  jails. 

That’s  what  probation  service  centers 
like  the  one  planned  in  Indio  are  designed 
to  do.  Thirty- eight  counties  have  at  least  one 
of  these  so-called  day  reporting  centers  - a 
direct  outgrowth  of  realignment. 

But  the  scale  of  these  projects  pales  in 
comparison  to  the  counties’ jail  construc- 
tion plans. 


Twenty-eight  counties  are  leveraging 
$1.7  billion  in  state  grants  to  build  and 
expand  35  jails.  These  projects,  in  various 
stages  of  design  and  construction,  will 
initially  add  about  12,000  jail  beds  in  the 
state,  according  to  the  Public  Policy  Insti- 
tute of  California.  But  many  of  the  new 
jails  are  designed  to  accommodate  future 
expansions  that  could  significantly  increase 
their  capacity. 

While  early  rounds  of  jail  construction 
funding  were  intended  to  increase  capacity, 
later  rounds  are  aimed  at  improving  the 
counties’  ability  to  provide  treatment  and 
program  spaces,  and  not  at  increasing  the 
number  of  beds,  said  Brandon  Martin  of 
the  Public  Policy  Institute. 

“But  it  will  ultimately  be  up  to  the 
county  whether  they  want  to  fill  these 
spaces  with  bunk  beds,”  he  said. 

Riverside  received  $100  million  to 
expand  the  Indio  j ail,  which  will  cost  more 
than  $330  million  to  complete.  The  state 
recently  made  available  another  $500  mil- 
lion to  subsidize  additional  jail  projects,  and 
Riverside  officials  said  they  plan  to  apply 
for  an  additional  $80  million  to  expand 
another  jail. 

“The  purpose  was  to  lower  the  number 
of  incarcerated  people,  but  it  seems  some- 
how that  got  lost  in  the  translation,”  said 
Vonya  Quarles,  a Riverside  attorney  and 
director  of  a local  housing  program  for 
formerly  incarcerated  people.  “They  are  not 
going  to  let  those  beds  stay  empty.” 

The  Jails 

Riverside  County  is  a stretch  of  South - 
ern  California  desert  extending  from  just 
east  of  Los  Angeles  County,  past  Palm 
Springs  and  Joshua  Tree  National  Park, 
all  the  way  to  the  Arizona  border.  The 
county’s  2.3  million  people  are  spread  out 
over  7,300  square  miles,  in  towns  marked 
by  warehouses,  tract-home  communities 
and  strip  malls. 

This  is  not  the  California  of  postcards 
and  bears  little  resemblance  to  the  political 
caricature  of  the  Golden  State,  that  solidly 
blue  voting  block  anchored  by  San  Fran- 
cisco and  Los  Angeles. 

Although  the  violent  crime  rate  in 
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Riverside  is  lower  than  the  state  average, 
Riverside  prosecutors  and  judges  have  for 
decades  sent  a disproportionately  high 
percentage  of  offenders  to  state  prison.  As 
a result,  prison  downsizing  had  a more  im- 
mediate impact  here  than  it  did  in  counties 
that  were  already  keeping  their  low-level 
offenders  in  local  jails.  There  was  a cascade 
of  prisoners  down  to  the  county’s  five  jails, 
which  were  already  under  a federal  court 
order  to  relieve  overcrowding,  forcing 
thousands  of  early  releases. 

“We  were  hemorrhaging  people  out  of 
our  jails,”  said  Riverside  District  Attorney 
Michael  Hestrin. 

After  realignment , local  officials , led  by 
the  sheriff,  publicized  the  number  of  early 
releases  to  garner  public  support  for  the  jail 
expansion.  The  not  so  subtle  suggestion  was 
that  tens  of  thousands  of  criminals  were 
flooding  Riverside  County’s  communities, 
and  that  a crime  wave  was  inevitable. 

During  the  first  three  years  of  realign- 
ment, the  number  of  prisoners  that  counties 
had  to  release  early  from  local  jails  because 
of  space  constraints  increased  by  37  percent 
across  the  state. 

But  thanks  in  large  part  to  a 2014 


voter-approved  measure  that  reduced  six 
different  felonies  - among  them  drug  pos- 
session - to  misdemeanors,  the  number  of 
early  releases  is  now  decreasing  rapidly. 

The  measure,  known  as  Proposition 
47,  was  applied  retroactively,  meaning 
thousands  of  people  serving  time  in  prisons 
and  jails  are  now  eligible  for  resentencing, 
and  thousands  more  have  already  been  re- 
leased. The  new  law  helped  the  state  reach 
its  court-ordered  prison  population  goal, 
and  has  acted  as  a release  valve  for  counties, 
which  are  reporting  a substantial  drop  in  jail 
populations.  Many  of  the  felonies  covered 
by  realignment  - those  low-level  crimes  that 
no  longer  warrant  state  prison  - are  now 
misdemeanors  that  may  not  even  require 
county  jail. 

But  that  hasn’t  halted  the  jail  construc- 
tion plans. 

Riverside  County  operates  five  jails 
with  a total  of  3,900  beds,  and  the  Sheriff 
has  said  he’s  looking  to  more  than  triple 
that  number  in  the  next  13  years. 

“Our  bed  capacity  is  our  greatest  deter- 
rent,” said  Assistant  Sheriff  Jerry  Gutierrez. 
“There  needs  to  be  a hammer.” 

Sheriff’s  departments  across  the  state 


are  scrambling  to  hire  thousands  of  depu- 
ties to  staff  the  new  jails,  and  their  salaries 
and  benefits  threaten  to  sap  local  budgets, 
especially  in  counties  that  have  been  strug- 
gling with  budget  deficits  for  years. 

The  Riverside  County  Sheriff’s  De- 
partment recently  hosted  its  fourth  job  fair 
to  staff  the  expanded  Indio  jail.  The  depart- 
ment is  looking  for  400  additional  deputies 
for  the  new  facility,  originally  slated  to  open 
in  2016,  and  more  to  enhance  enforcement 
efforts  on  the  street. 

Close  to  a quarter  of  Riverside’s  jail 
beds  are  now  occupied  by  people  the  county 
used  to  send  to  state  prison.  Three  years  ago, 
these  jails  held  prisoners  awaiting  trial  or 
doing  short  time  for  misdemeanors.  But 
the  vast  majority  of  Riverside’s  jail  beds  - 
around  70  percent  - are  still  occupied  by 
people  who  haven’t  been  sentenced  yet  and 
can’t  afford  their  bail. 

Even  before  prison  downsizing  began, 
county  jails  were  unable  to  provide  adequate 
care.  Years  of  budget  deficits  worsened 
conditions  in  the  already  decrepit  network 
of  local  jails  across  the  state.  Now  that  the 
jails  are  tasked  with  holding  some  prisoners 
for  longer  stretches,  these  problems  have 
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California  Jail  Boom  (cont.) 


become  more  pronounced. 

“We  get  so  many  letters  from  people  in 
the  jails  who  say  ‘I  just  need  to  get  upstate,’ 
which  is  what  they  call  state  prison.  ‘I  gotta 
get  my  meds,  I gotta  see  a doctor.’”  said  Sara 
Norman  of  the  Prison  Law  Office,  which 
represented  state  prisoners  in  the  litigation 
that  led  to  realignment. 

Norman’s  group  has  since  sued  River- 
side County  as  well,  for  failing  to  provide 
critical  medical  services  to  prisoners. 

“At  one  time  there  was  one  doctor,  part 
time,  for  4,000  people  in  all  five  jail  facili- 
tates,” she  said.  “Things  have  gotten  better 
since  then,  but  conditions  are  still  horrible.” 

Now  the  county  wants  to  remedy  the 
situation  by  building  better  jails.  Plans  for 
the  Indio  jail  include  a medical  unit,  spe- 
cial housing  for  mentally  ill  prisoners,  and 
classrooms  to  accommodate  training  and 
rehabilitative  services. 

This  is  a statewide  trend,  with  county 
jail  construction  proposals  promising  kinder 
jails  with  community  spaces,  “gender  re- 
sponsive” jails  that  will  cater  to  the  needs  of 
women,  medical  jails  and  prisons  that  will 
function  like  hospitals,  and  “re-entry  hubs” 
within  jails  that  would  transition  prisoners 
to  life  outside. 

But  there  is  disagreement  about 
whether  these  types  of  services  can  be 
provided  effectively  behind  bars,  in  an 
environment  intended  to  punish. 

In  2013,  the  state  opened  what  it  called 
the  nation’s  largest  medical  prison,  with 
the  capacity  to  house  1,700  of  its  sickest 
prisoners  in  a hospital-like  setting.  The  1.2 
million  square-foot  facility,  which  cost  1839 
million,  was  designed  to  address  shortfalls 
in  medical  and  mental  health  services  that 
had  plagued  California  prisons  for  decades, 
and  that  eventually  led  to  the  court-ordered 
downsizing.  Just  months  after  it  opened  it 
was  forced  to  halt  admissions  because  of 
inadequate  staffing,  a lack  of  appropriate 
medical  supplies  and  poor  care. 

The  Riverside  Department  of  Men- 
tal Health  is  hiring  39  clinicians  to  staff 
the  new  Indio  jail,  including  four  or  five 
psychiatrists,  said  Deborah  Johnson,  the 
department’s  deputy  director. 

Johnson  said  there  is  a need  for  better 
mental  health  services  behind  bars  and  says 
the  old,  cramped  facilities  make  it  difficult, 
if  not  impossible,  to  provide  services.  But 


those  39  clinicians,  she  said,  “could  better 
provide  these  services  outside.” 

The  vast  majority  of  the  new  state  fund- 
ing that’s  gone  to  treatment  and  services  in 
Riverside  - around  15  percent  of  the  county’s 
total  realignment  budget  - has  been  used  to 
bolster  services  inside  the  jails.  Johnson  said 
the  increase  in  services  tied  to  incarceration 
came  just  as  state  funding  for  other  substance 
abuse  programs  was  drying  up. 

The  Department  of  Mental  Health 
estimates  the  number  of  clients  coming 
in  through  the  criminal  justice  system 
has  increased  tenfold.  If  realignment  was 
supposed  to  divert  people  with  mental  ill- 
ness away  from  that  system,  there  is  little 
evidence  of  that  in  Riverside  so  far. 

Aside  from  the  12.2  billion  in  funds 
earmarked  for  jail  construction,  the  state 
has  allocated  more  than  $3  billion  to  the 
counties  - and  will  disperse  billions  more 
in  the  coming  years  - to  help  manage  the 
cost  of  supervising  and  providing  services 
for  the  new  group  of  offenders  now  in  their 
care. The  state  encouraged  counties  to  invest 
those  funds  in  community-based  alterna- 
tives to  incarceration,  but  didn’t  mandate  it. 

“The  governor  had  to  give  [the  coun- 
ties] something  to  go  along  with  it,”  said 
Barry  Krisberg,  a University  of  California, 
Berkeley  criminologist.  “And  that  was  the 
bargain:  Leave  us  alone.” 

Counties  that  had  a robust  network 
of  housing  and  services  - most  notably 
in  the  San  Francisco  Bay  Area  - have  in- 
vested more  of  their  realignment  funding 
in  enhancing  those  resources.  But  in  many 
California  counties,  most  of  the  funding 
was  used  to  expand  the  local  criminal  jus- 
tice system. 

The  Alternatives 

In  Riverside,  much  of  the  responsibility 
for  expanding  services  has  fallen  to  the 
county’s  probation  department,  a previ- 
ously overlooked  agency  once  tasked  with 
little  more  than  sending  violators  back  to 
prisons  and  jails. 

“Probation  was  an  underfunded  sys- 
tem for  so  many  years,  and  that’s  part  of 
what  contributed  to  the  prison  system’s 
growth  - there  were  no  alternatives  in  the 
community,”  said  Linda  Penner,  a former 
probation  chief  and  director  of  the  state 
board  overseeing  realignment  funding  and 
implementation. 

Probation  departments  expanded  to 
deal  with  those  low-level  offenders  coming 


home  from  state  prison,  as  well  as  those 
convicted  of  new  crimes  whose  sentences 
were  “split”  to  allow  them  to  serve  part  of 
their  time  at  home,  under  supervision  - a 
key  realignment  strategy  intended  to  keep 
the  jails  from  overflowing. 

Community  activists  see  the  growth 
in  probation  as  an  expansion  of  law  en- 
forcement. But  in  counties  like  Riverside, 
probation  is  also  providing  one  of  the  few 
alternatives  to  incarceration. 

The  Riverside  probation  depart- 
ment supervises  19,000  people,  around 
3,000  of  them  as  a direct  result  of  prison 
downsizing.  An  estimated  two-thirds 
need  substance  abuse  or  mental  health 
services.  The  department  operates  two  day 
reporting  centers  offering  comprehensive 
services,  and  the  Indio  center  will  be  the 
third.  Still,  these  services  will  remain  out 
of  reach  for  many. 

Some  fifteen  percent  of  Riverside’s 
realigned  probationers  are  homeless.  The 
department  is  providing  79  short-term  beds 
for  this  population,  in  a hastily-constructed 
network  of  emergency  shelters  and  sober 
living  homes  spread  throughout  the  county. 

“We  didn’t  do  housing  before  re- 
alignment,” said  Mark  Hake,  the  county’s 
probation  chief.  “We  had  to  start  all  that 
from  scratch.” 

Among  Riverside’s  law  enforcement 
officials,  Hake  is  the  most  enthusiastic 
about  realignment’s  potential.  Sheriffs 
across  the  state  initially  opposed  the  policy, 
and  the  governor  gave  the  probation  chiefs 
the  most  important  role  in  its  implemen- 
tation. Each  county’s  probation  chief  now 
heads  a local  board  that  includes  the  sheriff, 
the  district  attorney,  the  public  defender  and 
the  Department  of  Mental  Health.  Even 
the  board’s  less  enthusiastic  members  say 
realignment’s  greatest  legacy  in  Riverside 
is  that  it  forced  all  these  key  players  to  sit 
around  the  table  and  talk. 

“Frankly,  local  is  better,”  Hake  said. 
“Three  years  later,  the  place  doesn’t  look  too 
much  worse  off” 

But  if  the  jail  construction  sites  across 
the  state  are  any  indication,  it  seems  that, 
for  now,  everyone  is  hedging  their  bets. 

This  article  was  originally  published,  on  July 
2,  2015  by  The  Marshall  Project  (www. 
themarshallproject.  org),  an  independent  news 
organization  that  reports  on  criminal  justice- 
related  issues.  It  is  reprinted  with  permission, 
with  minor  edits. 
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The  Slow,  Painful  Death  of  Bail  in  New  York  City 


In  September  2015,  New  York’s  chief 
judge  said  he  would  order  the  review 
of  all  bails  imposed  in  low-level  cases 
where  a defendant  did  not  pay,  and  push 
courts  to  consider  alternatives  to  the  cash 
transactions  that  now  determine  whether 
thousands  remain  free  or  behind  bars 
awaiting  trial. 

Judge  Jonathan  Lippman’s  proposals 
came  shordy  after  State  Senator  Michael 
Gianaris  announced  plans  to  propose  legis- 
lation eliminating  bail.  Earlier  last  summer, 
Mayor  de  Blasio  instituted  policies  to  end 
the  use  of  bail  in  certain  misdemeanor  cases. 
And  at  the  behest  of  Council  Speaker  Me- 
lissa Mark-Viverito,  the  city’s  2015  budget 
included  11.4  million  for  a fund  to  pay  some 
low-level  bails. 

Today’s  array  of  officialdom  against  bail 
was  unimaginable  eight  years  ago,  when 
City  Limits  published  a 15,000-word  expose 
on  the  injustices  and  inefficiencies  that 
riddle  the  system.  Three  years  later,  when 
our  work  was  cited  in  a Human  Rights 
Watch  report  called  “The  Price  of  Freedom,” 
the  prospects  for  meaningful  change  were 
still  bleak.  A hint  of  movement  came  in 
2012,  when  state  law  was  changed  to  per- 
mit nonprofit  organizations  to  operate  bail 
funds;  the  Bronx  Defenders  had  run  such  a 
fund  from  late  2007  to  2009,  before  it  was 
found  to  run  afoul  of  the  law. 

It  wasn’t  until  2013,  when  Lippman 
first  called  for  bail  reform,  that  sweeping 


by  Jarrett  Murphy,  City  Limits 

changes  seemed  possible.  He  proposed 
altering  the  law  to  allow  judges  to  con- 
sider public  safety  in  bail  decisions,  install 
a “presumption  of  release”  against  which 
prosecutors  have  to  argue  and  permit  judges 
to  consider  means  other  than  cash  bail  to 
ensure  a defendant  returns  to  court. 

The  turn  against  bail  clearly  pig- 
gybacked on  broader  concerns  about  the 
nature  of  policing  in  the  city,  which  fueled 
opposition  to  criminal  trespassing  arrests, 
low-level  marijuana  busts  and  stop-and- 
frisk. 

That  was  not  the  atmosphere  12  years 
ago,  when  a city  school  discipline  push 
included  “providing  information  to  proba- 
tion officers  and  the  courts  about  students 
charged  with  crimes  so  that  they  can  make 
the  right  bail  and  sentencing  decisions.” 
Later  that  year,  City  Hall  bragged  that 
because  of  its  Operation  Spotlight,  which 
targeted  repeat  misdemeanor  offenders,  “the 
percentage  of  defendants  detained  on  bail 
has  increased  nearly  20  percent.” 

It’d  be  unfair  to  single  the  Bloomberg 
administration  out  for  its  support  of  bail. 
The  archives  of  the  state  legislature  from 
these  years  are  filled  with  proposals  for  laws 
to  increase  the  use  of  bail,  impose  higher 
bails  or  deny  bail  altogether,  and  the  odd 
proposal  to  rein  bail  in. 

The  tone  began  to  change  in  2009, 
when  the  Bloomberg  administration  ear- 
marked $900,000  in  federal  stimulus  funds 


for  a system  to  expedite  bail  payments.  In 
2012,  Bloomberg’s  team  conducted  a study 
of  mental  illness  in  the  corrections  system 
and  concluded  that:  “The  mentally  ill  are 
less  likely  to  be  able  to  post  bail  and  stay 
in  jail  twice  as  long  as  inmates  who  don’t 
have  mental  health  issues,  even  if  they’ve 
committed  similar  crimes  and  have  similar 
bail  amounts  because  they  tend  to  have 
fewer  financial  resources  and / or  family  and 
friends  willing  to  post  their  bail.” 

This  mirrored  a broader  change  in  how 
the  Bloomberg  team  talked  about  law  and 
order.  Not  only  was  stop  and  frisk  declining 
dramatically  in  his  final  months  in  office, 
but  on  one  of  Bloomberg’s  final  days  in 
office,  City  Hall  took  to  celebrating  a fall 
in  the  city’s  incarceration  rate. 

If  the  end  is  in  sight,  it’s  not  around 
the  corner.  Bail  is  still  a reality  for  many 
defendants  in  New  York  City.  Gianaris’ bill 
has  yet  to  emerge,  and  Lippman’s  proposal 
from  2013  still  awaits  action;  the  chief  jus- 
tice’s moves  more  strictly  regulate  bail  and 
provide  alternatives  to  it,  but  don’t  kill  it. 
A spokeswoman  for  the  Council  speaker 
said  the  bail  fund  will  begin  operating  “in 
coming  months.” 

This  article  was  originally  published,  by  City 
Limits  (www.citylimits.org)  on  October  1, 
2015;  it  is  reprinted  with  permission , with 
minor  changes.  Judge  Lippman  retired  at  the 
end  of  2015. 
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Environmental  Problems  Taint  Plan  for  New  Prison  in  Utah 


UTAH  IS  PLANNING  TO  OPEN  A 4,000- 

bed  facility  to  replace  the  Utah  State 
Prison  in  Draper.  After  several  years  of 
considering  whether  to  relocate  or  rebuild 
the  prison,  the  state  has  settled  on  reloca- 
tion of  the  Utah  Department  of  Corrections 
(DOC)  facility. 

Draper  used  to  be  a remote,  rural  area 
prior  to  becoming  a prison  town,  but  has 
since  turned  into  a suburb.  Draper’s  mayor 
and  city  council  members  have  been  working 
with  state  lawmakers  Greg  Hughes,  Howard 
Stephenson  and  LaVar  Christensen  to  push 
the  plan  through  the  legislature. 

Injanuary  2014,  the  Prison  Relocation 
and  Development  Authority  (PRADA) 
released  a “Master  Plan  for  the  Potential 
Relocation  of  the  Draper  Prison.”  By  the 
following  month,  Hughes  and  Christensen 
had  moved  a successful  resolution  through 
the  House  in  favor  of  building  the  new 
prison  complex. 

In  August  2015,  PRADA  narrowed  the 
site  selection  process  down  from  over  30 
sites  to  just  one.  The  chosen  site  comprises 
693  acres  in  an  area  located  just  west  of  the 
Salt  Lake  City  airport,  and  lawmakers  are 
slated  to  purchase  the  land  in  early  2016. 

However,  the  newly-selected  location 
comes  with  a laundry  list  of  environmental 
issues,  including  several  that  could  afFect 
prisoners  housed  at  the  new  facility.  For 
starters,  the  property  is  in  close  proximity  to 
two  hazardous  waste  landfills.  Further,  the 
prison  poses  threats  to  the  local  ecosystem 
as  25%  of  the  site  consists  of  wetlands. 

Last  year  the  Salt  Lake  City  Depart- 
ment of  Public  Utilities  drafted  a 45-page 
letter  detailing  concerns  with  the  proposed 
prison  site,  noting  that  the  location  would 
be  at  risk  of  groundwater  contamination, 
flooding  and  serious  damage  during  earth- 
quakes. According  to  the  Department  of 
Public  Utilities,  “The  proposed  access  for 
any  buried  utilities  will  go  through  the  land- 
fill site  and  create  preferential  pathways  for 
migration  and  spread  of  the  contaminated 
plume.  Furthermore,  high  groundwater 
levels  in  this  area  mean  that  any  excavation 
or  dewatering  of  the  [prison]  site  would 
inevitably  draw  water  and  environmental 
contaminants  from  the  old  landfill  property 
onto  the  site....  The  prison  site  currently 
doesn’t  have  any  access  to  a sewer  system 


by  Panagioti  Tsolkas 

or  water  supply  - and  building  one  puts 
the  water  supply  in  grave  danger  of  being 
contaminated  by  the  landfill’s  plume.” 

The  contaminated  plume  wouldn’t  just 
impact  the  prison’s  water  supply;  it  could 
also  degrade  nearby  wetlands  that  are  a 
habitat  for  endangered  species. 

But  Utah’s  prison  ecology  problems  go 
beyond  pollution  from  the  landfills.  Much 
of  Salt  Lake  City,  including  the  proposed 
location  for  the  new  facility,  has  liquified 
soil.  In  earthquake-prone  areas  such  as 
Utah,  liquefied  soil  can  cause  buildings  to 
tilt,  sink  or  fall.  In  the  event  of  an  earth- 
quake, prisoners  would  be  at  greater  risk 


Last  year,  the  Sheriff  of  Florida’s 
Flagler  County  agreed  to  a settlement 
that  revoked  a postcard-only  policy  at  his 
jail  and  allowed  prisoners  to  receive  and 
send  mail  in  envelopes. 

Jennifer  Underwood’s  husband  was 
held  at  the  Flagler  County  Jail,  making 
them  subject  to  the  postcard-only  policy. 
The  policy  required  all  mail  sent  to  prison- 
ers to  be  on  postcards  purchased  from  the 
U.S.  Postal  Service  with  pre-printed  post- 
age. Jennifer  was  prohibited  from  sending 
“letters,  cards,  photographs, full-page  draw- 
ings, newspaper  and  magazine  clippings, 
photocopied  materials,  and  pages  printed 
from  an  internet  webpage.” 

Her  husband,  Thomas  Underwood, 
was  prevented  from  sending  outgoing 
letters  that  exceeded  two  sheets  of  paper 
or  contained  “obscene  language,”  which 
included  ordinary  swear  words.  The  policy 
left  prisoners  and  their  families  and  friends 
with  “few  alternatives”  to  communicate 
“privately  and  freely.” 

The  ACLU  of  Florida  and  the  Florida 
Justice  Institute  filed  a class-action  suit  on 
behalf  of  Jennifer  Underwood  in  2013, 
pointing  out  that  collect  calls  made  by  pris- 
oners were  expensive  and  other  prisoners 
could  overhear  the  conversations.  Com- 
munication at  weekly  visits  was  also  over 
a telephone.  Additionally,  the  jail  did  not 


than  the  general  public  if  they  are  locked 
in  their  cells  at  the  time. 

An  alternative  site  for  the  prison  is 
being  considered  closer  to  the  Great  Salt 
Lake;  the  final  decision  will  be  made  by 
the  governor.  The  new  facility,  which  is 
expected  to  open  by  July  2020,  will  cost  an 
estimated  $550  million.  State  Rep.  Brad 
Wilson  has  asked  for  an  accelerated  con- 
struction schedule,  citing  the  current  state 
of  the  Draper  prison. 

“That  facility  is  bad,”  he  said,  “and  get- 
ting worse  every  day.”F^ 

Sources:  www.grist.org, www.sltrib.com 


allow  visits  by  children  under  12,  and  people 
who  live  far  from  the  jail  could  not  visit  eas- 
ily. As  such,  mail  correspondence  was  “the 
most  feasible,  practical,  and  private  way  to 
communicate  and  maintain  a relationship.” 

The  lawsuit  argued  the  postcard-only 
policy  curtailed  expression  and  added  addi- 
tional costs;  it  also  chilled  communication, 
because  anyone  who  handled  the  postcard 
could  read  it  and  obtain  personal  infor- 
mation from  it.  The  federal  district  court 
certified  a class  in  January  2014,  and  the 
parties  began  to  negotiate  a settlement. 

On  April  30, 2014,  the  court  entered  an 
order  implementing  a settlement  agreement, 
which  provided  injunctive  relief  that  allows 
prisoners  at  the  jail  to  receive  non-privileged 
correspondence  in  envelopes  regardless  of 
the  type  of  postage,  length,  language,  recipi- 
ent or  source  of  the  correspondence. 

Jail  officials  may  remove  any  affixed 
stamps,  stickers  or  return  address  labels.  If 
return  address  labels  are  removed,  the  jail 
must  provide  the  prisoner  with  the  address 
on  the  label;  the  prisoner  and  sender  must 
also  be  provided  notice  of  any  censorship 
and  afforded  an  opportunity  to  challenge  it. 

The  district  court  retained  jurisdic- 
tion to  enforce  the  terms  of  the  settlement 
through  a consent  decree.  See:  Underwood 
v.  Majirfre,  U.S.D.C.  (M.D.  Fla.),  Case  No. 
3: 13  -cv-001 92-MMH-PDB.  P 


Florida  Jail  Ends  Postcard-only 
Policy  as  Part  of  Settlement 

by  David  Reutter 


February  2016 


36 


Prison  Legal  News 


I Stay  in  touch  with  a good  Magazine ! '\7'  (t*  /™  f 

Get  6 Full  One  Year  Subscriptions  X^X 


Check  your  ^ magazines  and  underline  three  backup  choices  (in  case  of  unavailability)  "BEST  BEAL  ON  THE  POUNDS" 


□ ALL  RECIPES 

□ ALLURE 

□ ARCHITECTURAL  DIGEST 

□ ARTHRITIS  TODAY 

□ ATLANTA 

□ ATLANTIC  MONTHLY 

□ AUTOMOBILE 

□ BACKPACKER 

□ BETTER  HOMES  & GARDENS  * 

□ BOATING 

□ BOATING  WORLD 

□ BONAPPETIT 

□ BOWHUNTING  WORLD 

□ BRIDAL  GUIDE 

□ CAR  & DRIVER 

□ CBS  WATCH!  MAGAZINE 

□ CINCINNATI 

□ CNET 

□ CONDE  NAST  TRAVELER 

□ COSMOPOLITAN 

□ CRUISING  WORLD 

□ CYCLE  WORLD 

□ DIABETES  SELF  MANAGEMENT 

□ DIGITAL  PHOTO 

□ DIRT  RIDER 

□ EATING  WELL 


□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 


EBONY 

ELLE 

ELLE  DECOR 
ENTREPRENEUR 
ESPN  MAGAZINE 
ESQUIRE 

EVERY  DAY  WITH  RACHAEL  RAY 
FAMILY  CIRCLE 
FAMILY  FUN 
FAST  COMPANY 
FIELD  & STREAM 
FLORIDA  SPORT  FISHING 
FLYING 
FREESKIER 
GLAMOUR 
GOLF  DIGEST 
GOLFWEEK 
GOOD  HOUSEKEEPING 
HARPER’S  BAZAAR 
HEALTHY  LIVING 
HOT  BIKE 
INC 

ISLANDS 
LATINA 

LIFE  EXTENSION 
MARIE  CLAIRE 


□ MARLIN 

□ MEN’S  FITNESS 

□ MEN’S  JOURNAL 

□ MIDWEST  LIVING 

□ MOTOR  TREND 

□ MOTORCYCLIST 

□ NYLON  MAGAZINE 

□ OUTDOOR  LIFE 

□ OUTDOOR  PHOTOGRAPHER 

□ OUTSIDE 

□ PAIN-FREE  LIVING 

□ PARENTS 

□ PLANE  & PILOT* 

□ POPULAR  PHOTO  & IMAGING 

□ POPULAR  SCIENCE 

□ PREDATOR  XTREME 

□ RED  BULLETIN 

□ REDBOOK 

□ ROAD  & TRACK 

□ ROLLING  STONE 

□ SALTWATER  SPORTSMAN 

□ SAVEUR 

□ SELF 

□ SEVENTEEN 

□ SHAPE 

□ SHOWBOATS  INTERNATIONAL 


□ SIEMPRE  MUJER 

□ SKI 

□ SLAM 

□ SNOWBOARD 

□ SPORT  RIDER 

□ STAR 

□ TEEN  VOGUE 

□ TENNIS 

□ TOWN  & COUNTRY 

□ TRANSWORLD  MOTOCROSS 

□ US  WEEKLY 

□ VERANDA 

□ VOGUE 

□ W MAGAZINE 

□ WEIGHT  WATCHERS 

□ WHITETAIL  JOURNAL 

□ WIRED 

□ WOMAN’S  DAY 

□ WORKING  MOTHER 

□ YACHTING 

□ YOGA  JOURNAL 

Choose  3 for  $15 
or  6 for  $25! 

* No  Renewal 


“ Tell  your  Friends  and  Families !” 

& 

Inmate  Magazine  Service  i 

P.O.  Box  2063,  Fort  Walton  Beach,  FL  32549 
www.InmateMagazineService.com 


**DUE  TO  PUBLISHER  PROCESSING  TIMES,  WE  WILL  NOT  UNDER  ANY  CIRCUMSTANCES  CHECK  WITH  ANY  PUBLISHER  ABOUT  THE  STATUS  OF 
ANY  MAGAZAINE  SUBSCRIPTION  UNTIL  AFTER  90  DAYS  HAVE  PASSED  FROM  THE  DATE  OF  PROCESSING  YOUR  ORDER!  NO  EXCEPTIONS!**** 


Name  and  Inmate  # (please  print,  maximum  2 a characters'): 

Address: 

City: 

State: 

Zip: 

Delivery  times  vary,  allow  up  to  120  days.  Pay  by  Check,  Money  Order  or  Order  Online  and  use  Credit  Card  or  PayPal.  Keep  Address  Short! 


Stay  in  touch  with  a good  Magazine ! '\/r  (t*  /™  f 

Get  6 Full  One  Year  Subscriptions  X^X 


Check  your  5 magazines  and  underline  three  backup  choices  (in  case  of  unavailability)  "BEST  BEAL  ON  THE  POUNDS" 


□ ALL  RECIPES 

□ ALLURE 

□ ARCHITECTURAL  DIGEST 

□ ARTHRITIS  TODAY 

□ ATLANTA 

□ ATLANTIC  MONTHLY 

□ AUTOMOBILE 

□ BACKPACKER 

□ BETTER  HOMES  & GARDENS  * 

□ BOATING 

□ BOATING  WORLD 

□ BONAPPETIT 

□ BOWHUNTING  WORLD 

□ BRIDAL  GUIDE 
O CAR  & DRIVER 

□ CBS  WATCH!  MAGAZINE 

□ CINCINNATI 

□ CNET 

□ CONDE  NAST  TRAVELER 

□ COSMOPOLITAN 

□ CRUISING  WORLD 

□ CYCLE  WORLD 

□ DIABETES  SELF  MANAGEMENT 

□ DIGITAL  PHOTO 

□ DIRT  RIDER 

□ EATING  WELL 


□ EBONY 
Q ELLE 

□ ELLE  DECOR 

□ ENTREPRENEUR 

□ ESPN  MAGAZINE 

□ ESQUIRE 

□ EVERY  DAY  WITH  RACHAEL  RAY 

□ FAMILY  CIRCLE 

□ FAMILY  FUN 

□ FAST  COMPANY 

□ FIELD  & STREAM 

□ FLORIDA  SPORT  FISHING 

□ FLYING 

□ FREESKIER 

□ GLAMOUR 

□ GOLF  DIGEST 

□ GOLFWEEK 

□ GOOD  HOUSEKEEPING 

□ HARPER’S  BAZAAR 

□ HEALTHY  LIVING 

□ HOT  BIKE 

□ ISLANDS  /[OKTOcqpv]? 

□ LATINA  ^====~==J I 

□ LIFE  EXTENSION 

□ MARIE  CLAIRE 


□ MARLIN 

□ MEN’S  FITNESS 

□ MEN’S  JOURNAL 

□ MIDWEST  LIVING 

□ MOTOR  TREND 

□ MOTORCYCLIST 

□ NYLON  MAGAZINE 

□ OUTDOOR  LIFE 

□ OUTDOOR  PHOTOGRAPHER 

□ OUTSIDE 

□ PAIN-FREE  LIVING 

□ PARENTS 

□ PLANE  & PILOT* 

□ POPULAR  PHOTO  & IMAGING 

□ POPULAR  SCIENCE 

□ PREDATOR  XTREME 

□ RED  BULLETIN 

□ REDBOOK 

□ ROAD  & TRACK 

□ ROLLING  STONE 

0 SALTWATER  SPORTSMAN 

□ SAVEUR 

□ SELF 

□ SEVENTEEN 

□ SHAPE 

□ SHOWBOATS  INTERNATIONAL 


□ SIEMPRE  MUJER 

□ SKI 

□ SLAM 

□ SNOWBOARD 

□ SPORT  RIDER 

□ STAR 

□ TEEN  VOGUE 

□ TENNIS 

□ TOWN  & COUNTRY 

□ TRANSWORLD  MOTOCROSS 

□ US  WEEKLY 

□ VERANDA 

□ VOGUE 

□ W MAGAZINE 

□ WEIGHT  WATCHERS 

□ WHITETAIL  JOURNAL 

□ WIRED 

□ WOMAN’S  DAY 

□ WORKING  MOTHER 

□ YACHTING 

□ YOGA  JOURNAL 

Choose  3 for  $15 
or  6 for  $25! 

* No  Renewal 


“Tpll  vour  Friends  and  Families'”  ****DUE  TO  PUBLISHER  PROCESSING  TIMES,  WE  WILL  NOT  UNDER  ANY  CIRCUMSTANCES  CHECK  WITH  ANY  PUBLISHER  ABOUT  THE  STATUS  OF 

ANY  MAGAZAINE  SUBSCRIPTION  UNTIL  AFTER  90  DAYS  HAVE  PASSED  FROM  THE  DATE  OF  PROCESSING  YOUR  ORDER!  NO  EXCEPTIONS!**** 

Inmate  Magazine  Service  i 

P.O.  Box  2063,  Fort  Walton  Beach,  FL  32549 
www.InmateMagazineService.com 


Name  and  Inmate  # (please  print,  maximum  24  characters)! 

Address: 

City:  | State:  | Zip: 

Delivery  times  vary,  allow  up  to  120  days.  Pay  by  Check,  Money  Order  or  Order  Online  and  use  Credit  Card  or  PayPal.  Keep  Address  Short! 


Prison  Legal  News 


37 


February  2016 


$250,000  Settlement  for  Estate  of  PA  Prisoner 
Killed  by  Mentally  III  Cellmate 


he  Pennsylvania  Department  of 
Corrections  (PDOC)  paid  1250,000 
to  settle  a lawsuit  filed  by  the  estate  of  an 
elderly,  handicapped  prisoner  who  was 
killed  by  his  psychotic  cellmate  at  State 
Correctional  Institution  Forest. 

Elwood  Brasswell,  28,  had  a violent 
history  attributed  to  his  “acute  psychotic 
behavior.”  A diagnosis  of  paranoid  schizo- 
phrenia plus  a charge  of  aggravated  assault 
while  he  was  incarcerated  led  to  Brasswell 
being  placed  in  a Restricted  Housing  Unit 
(RHU)  with  a Z-Code  status,  meaning  he 
was  not  to  be  housed  with  another  prisoner. 

Fredrick  Kirkland,  63,  suffered  from 
physical  disabilities  that  required  him  to 
use  a wheelchair  and  wear  adult  diapers.  He 
was  also  afflicted  with  mental  disabilities 
that  affected  his  short-term  memory,  which 
resulted  in  frequent  rule  violations  because 
he  was  unable  to  remember  and  comply 
with  prison  policies. 

The  complaint  alleged  that  Special 
Needs  Unit  Manager  Erin  Wallace  disliked 
Kirkland  and  instructed  guards  to  issue 
misconduct  violations  against  him  with  the 
goal  of  placing  him  in  RHU.  That  goal  was 
accomplished  on  August  21, 2012. 

At  around  1:30  a.m.  the  next  day, 
Brasswell  awoke  to  have  a drink  of  water 
and  eat  two  apples.  He  also  decided  to  kill 
Kirkland.  Brasswell  later  explained  that  he 
thought  Kirkland  was  God  and  wanted 
his  powers. 

Brasswell  lured  Kirkland  from  his  bed  by 
explaining  a nurse  wanted  him.  As  Kirkland 
approached  the  cell  door,  Brasswell  repeatedly 
punched  him  in  the  back  of  the  head  until  he 
dropped  to  the  ground.  He  then  repeatedly 
stepped  on  Kirkland’s  head  and  placed  a pil- 
low over  his  face  for  about  20  minutes. 

Once  Kirkland  was  no  longer  moving, 
Brasswell  tried  to  use  his  hands  to  break 
Kirkland’s  neck.  He  then  used  torn  bed 
sheet  strips  to  hang  Kirkland  from  the  top 
bunk.  Next,  Kirkland’s  body  was  placed  on 
the  bottom  bunk  and  beaten  with  a sock 
full  of  soap. 

Brasswell  urinated  and  defecated  on 
Kirkland’s  body  and  rubbed  feces  on  Kirk- 
land’s face  and  mouth.  Finally  he  attempted 
to  bite  off  Kirkland’s  penis,  later  explain- 


by  David  Reutter 

ing  that  that  was  the  source  of  his  power. 
Brasswell  was  subsequently  found  guilty 
but  mentally  ill  of  first-degree  murder  and 
sentenced  to  life  without  parole. 

Surveillance  video  evidence  established 
that  guards  made  no  rounds  between  1:40 
and  5:40  a.m.,  when  a nurse  arriving  with 
medication  discovered  Kirkland’s  body. 


On  November  14,  2013,  a federal 
judge  denied  summary  judgment  to 
Oregon  prison  officials,  finding  that  their 
enforcement  of  a policy  banning  “envelope 
art ’’violated  the  First  Amendment.  Follow- 
ing a bench  trial  in  early  2015,  the  district 
court  held  the  policy  unconstitutional  and 
ordered  injunctive  relief. 

The  Oregon  Department  of  Correc- 
tions (ODOC)  adopted  a rule  requiring 
that  incoming  mail  “be  addressed  to  the 
inmate  using  only  his/her  committed  name 
and  SID  number.”OAR291-131-0025(l). 
The  sender’s  name  and  return  address  must 
be  on  the  front  of  the  envelope.  ODOC 
interpreted  this  rule  as  authorizing  the 
rejection  of  mail  that  included  any  other 
content,  including  artwork,  on  the  front  of 
the  envelope. 

After  Oregon  prisoner  Jacob  Barrett 
was  transferred  to  New  Mexico,  he  sent 
a letter  to  his  cousin  at  the  Oregon  State 
Penitentiary  (OSP)  in  January  2011.  The 
letter  was  rejected  and  returned  to  Barrett, 
however,  because  he  had  drawn  a picture 
on  the  envelope  that  depicted  three  skulls, 
dice  and  barbed  wire. 

Barrett  appealed  the  rejection  to  OSP 
Superintendent  J efFPremo,  who  responded 
that  the  letter  violated  OAR  291-131- 
0025(1).  Barrett  sought  administrative 
review,  which  was  denied.  He  then  filed 
suit  in  federal  court  alleging  that  the  mail 
rejection  violated  his  First  Amendment 
free  speech  rights,  among  several  other 
claims. 

Applying  Turner  v.  Safely , 482  U.S. 


Kirkland’s  estate  filed  a civil  rights  action 
alleging  an  Eighth  Amendment  cruel  and 
unusual  punishment  claim,  and  the  PDOC 
agreed  to  settle  the  case  following  media- 
tion. The  estate  was  represented  by  attorney 
Susan  N.  Williams.  See:  Davis-Vining  v. 
Wetzel,  U.S.D.C.  (W.D.  Penn.),  Case  No. 
l:13-cv-00309-MRH.P 


78  (1987),  the  district  court  denied  the 
defendants  summaryjudgment  on  the  First 
Amendment  claim. 

“The  evidence  proffered  by  Defendants 
fails  to  show  an  intuitive,  common-sense  con- 
nection between  Defendants’ mail  policy  and 
enhancing  security  and  promoting  efficiency,” 
the  court  wrote.  “The  evidence  presented  by 
Defendants  actually  undermines  their  posi- 
tion. Defendants  proffer  evidence  showing 
that  pursuant  to  OAR291-131-0025(1  l)(b), 
‘hand-made  drawings’ may  be  allowed  if  they 
are  ‘enclosed  in  the  envelope.”’  Additionally, 
the  defendants  admitted  at  oral  argument 
“that  incoming  postcards  are  allowed  under 
their  mail  rules  even  if  they  have  drawings  or 
pictures  on  them.” 

“Under  Defendants’ own  evidence,  it  is 
therefore  possible  that  a drawing  placed  on 
the  outside  of  an  envelope  could  be  reject- 
ed,” noted  the  court.  “But  on  the  other  hand 
be  permissible  simply  because  it  is  placed 
within  the  envelope  or  on  a postcard.  Such 
an  outcome  demonstrates  that  Defendants’ 
mail  policy  is  arbitrary  and  irrational.” 

After  finding  that  the  second  Turner 
factor  was  neutral,  the  court  held  the  third 
factor  weighed  in  Barrett’s  favor. 

“Allowing  envelope  art  is  unlikely  to 
have  a ‘significant  ripple  effect’  on  inmates 
and  staff,”  the  district  court  noted.  “It  is 
nonsensical  that  a drawing  on  the  outside 
of  an  envelope  may  be  rejected  while  at  the 
same  time  be  permitted  if  placed  within  the 
envelope  or  on  a postcard.” 

Turning  to  the  fourth  Turner  factor, 
the  court  found  “the  lack  of  any  language  in 
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OAR  291-131-0025  explicitly  precluding 
envelopes  with  art  on  them  belies  Defen- 
dants’position  that  Plaintiff’s  January  2011 
letter  violated  an  explicit  rule.” 

Additionally,  “the  existence  of  obvious, 
easy  alternatives  of  allowing  drawings  to  be 
placed  within  envelopes  or  on  alternative 
mediums  such  as  postcards  supports  the 
conclusion  that  Defendants’  mail  policy  is 
unreasonable.” 

The  court  granted  qualified  immu- 
nity to  the  defendants  on  Barrett’s  damage 
claims,  but  noted  that  qualified  immunity 
does  not  extend  to  injunctive  relief.  Follow- 
ing its  summary  judgment  order,  the  court 
granted  Barrett’s  motion  for  appointment 
of  counsel.  A bench  trial  was  held  in  Febru- 
ary 2015  and  findings  of  fact  were  entered 
in  March. 

“Defendants  violated  Plaintiff’s  First 
Amendment  rights,”  the  court  concluded, 
holding  that  “the  incoming  mail  policy 
blocks  a narrowly  defined  form  of  expres- 
sion - artwork  on  the  front  of  envelopes 
- at  too  great  an  expense  to  the  First 
Amendment  rights  of  inmates  and  their 
correspondents.” 


The  district  court  entered  judgment 
in  the  case  on  May  14,  2015,  ordering 
permanent  injunctive  relief  that  enjoins 
the  defendants  “from  rejecting,  refusing 
to  deliver  or  process,  or  otherwise  pro- 
hibiting incoming  mail  to  inmates  due 
to  artwork  on  the  front  of  the  envelope, 
unless  the  art  is  found  to  violate  other 
applicable”  ODOC  rules.  Further,  the 
defendants  were  ordered  to  provide  notice 
to  prisoners  in  state  facilities,  “informing 
them  that  they  are  permitted  to  receive 
envelopes  with  artwork  on  them  as  long 
as  the  artwork  complies  with  other  ap- 
plicable ODOC  rules,  such  as  those 
against  violence. ’’The  court  also  awarded 
attorney’s  fees  and  costs,  which  remain 
pending. 

Barrett  was  represented  by  attorneys 
Blerina  Kotori  and  William  F.  Martson, 
Jr.  with  the  Portland,  Oregon  law  firm  of 
Tonkon  Torp,  LLP.  See:  Barrett  v.  Peters, 
U.S.D.C.  (D.  Ore.),  Case  No.  6:ll-cv- 
06358-HZ.  The  ODOC  also  has  a rule 
that  prohibits  drawings  on  the  outside  of 
prisoners’  outgoing  mail,  though  that  rule 
was  not  addressed  in  this  case.  Fi 


Use  of  Pseudonym  Merited  to 
Protect  Prisoner  from  Victimization 


The  Ninth  Circuit  Court  of  Ap- 
peals held  on  May  27,  2015  that  a 
California  death-sentenced  prisoner  had 
submitted  sufficient  evidence  to  proceed 
under  a pseudonym  rather  than  his  real 
name.  The  appellate  court  noted  this  was 
an  exceptional  case  that  required  deviation 
from  its  normal  practice  to  protect  the 
prisoner  from  further  harm. 

The  ruling  came  in  a case  where  the 
petitioner  was  granted  penalty-phase  habeas 
relief  based  on  sealed,  graphic  evidence  of  re- 
peated sexual  assaults  in  prison  and  credible 
evidence  that  he  would  likely  be  subjected 
to  more  violence  if  his  name  was  revealed. 

The  Court  of  Appeals  considered  the 
factors  set  forth  in  Does  I through  XXIII  v. 
Advance  Textile  Corp,  214  F.3d  1058  (9th 
Cir.  2000).  It  concluded  the  prisoner’s  case 
met  the  high  bar  for  proceeding  under  a 
pseudonym,  and  because  his  real  name  was 
not  used,  the  Court  denied  his  request  to 
seal  much  of  the  information  in  its  under- 
lying opinion,  including  all  references  to 
his  history  of  sexual  abuse  that  formed  the 
evidentiary  basis  to  grant  him  relief.  See: 


Doe  v.  Ayers,  782  F.3d  425  (9th  Cir.  2015). 

The  state  did  not  contest  the  sealing  of 
records  in  the  district  court  or  on  appeal, 
but  did  contest  the  use  of  a pseudonym.  An 
expert  testified  that  if  the  prisoner’s  past 
victimization  was  recounted  in  a published 
opinion  with  his  real  name,  other  prison- 
ers could  read  the  opinion;  that  “notoriety 
would  create  a significant  risk  of  severe 
harm  at  the  hands  of  other  inmates,  a risk 
to  which  he  would  be  quite  vulnerable.” 

The  expert  testimony  and  the  prisoner’s 
“truly  extreme  history”  of  sexual  abuse  led 
the  Ninth  Circuit  to  conclude  this  was  an 
“unusual  case”  where  the  use  of  a pseud- 
onym was  appropriate. 

The  appellate  court  addressed  several  of 
the  state’s  concerns,  noting,  for  example,  that 
the  state  was  not  prohibited  from  disclosing 
the  prisoner’s  identity  to  the  family  members  of 
his  victims(s),to  comply  with  state  notice  laws. 

The  Court  of  Appeals  said  its  order 
allowing  the  prisoner  to  proceed  using  a 
pseudonym  was  “the  rare  exception  rather 
than  the  rule.”  See:  Doe  v.  Ayers,  789  F.3d 
944  (9th  Cir.  2015).  P 
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PLN  Settles  Lawsuit  against  Florida  Jail's  Postcard-only  Policy 


After  PLN  filed  suit,  a South 
Florida  federal  district  court  granted 
a preliminary  injunction  requiring  the 
St.  Lucie  County  Jail  (SLCJ)  to  keep  its 
amended  postcard-only  policy  in  effect 
during  the  litigation,  which  later  resulted 
in  a settlement. 

PLN  filed  a civil  rights  action  chal- 
lenging SLCJ’s  postcard-only  policy  in 
December  2013,  which  required  all  incom- 
ing correspondence  to  be  on  postcards.  [See: 
PLN, Jan. 2014,  p.42]  .The  following  month, 
SLCJ  amended  its  policy. 

The  amended  policy  exempts  privileged 
mail,  which  is  defined  as  mail  from  attor- 
neys, courts,  public  officials,  government 
agencies  and  the  news  media;  privileged 
mail  need  not  be  in  postcard  form  and  can 
be  opened  only  in  the  prisoner’s  presence 
to  check  for  contraband. 

The  amendment  further  exempts 
publications  such  as  the  books,  magazines 
and  periodicals  PLN  sends  to  prisoners 
confined  at  SLCJ.  Prisoners  who  wish  to 
receive  such  reading  materials  must  pay  for 
them  in  advance,  and  they  have  to  be  sent 
direct  from  the  publisher. 

PLN  moved,  in  part,  for  the  amended 
policy  to  remain  in  effect  during  its  chal- 
lenge to  the  jail’s  postcard-only  policy.  The 
matter  was  referred  to  Magistrate  Judge 
Frank J.  Lynch,  Jr.,  whose  subsequent  report 
and  recommendation  found  that  PLN  did 
not  have  “standing  to  challenge  general 
correspondence  or  personal  correspondence 
to  any  inmate  other  than  correspondence 
between  [it]  and  that  inmate.”  Thus,  the 
claim  related  to  third-party  correspondence 
could  not  stand. 

Magistrate  Lynch  found  that  PLN  did 
have  standing  to  challenge  the  postcard-on- 
ly policy  after  it  was  amended,  and  he  then 
turned  to  SLCJ’s  mootness  claim.  As  “the 
amended  policy  has  been  of  such  a short 
duration  and  is  subject  to  being  changed  at 
any  time,”  he  held  the  matter  was  not  moot 
and  recommended  a preliminary  injunction 
be  entered  to  maintain  the  amended  policy 
as  it  relates  to  PLN’s  communications  with 
prisoners  during  the  pendency  of  the 
litigation.  The  district  court  adopted  the 
magistrate’s  report  on  September  8,  2014, 
and  entered  a preliminary  injunction. 

The  parties  settled  the  remaining  issues 
of  damages,  fees  and  costs  in  December  2014. 
Under  the  jail’s  amended  policy  prisoners  can 


now  receive  books  and  magazines , though  the 
postcard-only  policy  for  general  correspon- 
dence remains  in  effect.  PLN  was  represented 
by  attorneys  Randall  Berg  and  Dante  Trev- 
isani  with  the  Florida  Justice  Institute,  and 


Prisoners  in  Texas  will  once  again 
be  allowed  to  marry  someone  on  the 
outside  under  new  rules  formulated  by 
the  Texas  Department  of  Criminal  Justice 
(TDJC)  in  the  wake  of  an  outcry  of  public 
opinion  following  a September  1,2013  ban 
on  marriage  by  proxy  adopted  by  the  Texas 
legislature. 

“Given  the  restrictions  and  under- 
standing offenders  have  a legal  right  to 
marry,  the  agency  is  drafting  a policy  that 
allows  an  inmate  to  marry  a non-incarcer- 
ated  person  within  our  facilities,”  TDCJ 
spokesman  Jason  Clark  told  the  Associated 
Press  in  November  2014,  reversing  a long- 
held  policy  that  prohibited  prison  weddings 
as  a security  risk. 

The  announcement  drew  praise  from 
the  American  Civil  Liberties  Union  of 
Texas. 

“We  know  that  prisoners  with  strong 
family  connections  are  more  likely  to  suc- 
ceed when  they’re  released,”  said  ACLU 
legal  and  policy  director  Rebecca  L.  Rob- 
ertson, “and  allowing  prisoners  to  marry  is 
one  important  way  TDCJ  can  encourage 
and  support  those  family  bonds.” 

Under  the  policy  change,  prison  mar- 
riages must  comply  with  prison  visitation 
rules,  be  consistent  with  the  prisoner’s 
visitation  status  and  require  no  special 
amenities.  The  outside  spouse  is  responsible 
for  arranging  all  of  the  details,  including  se- 
curing the  marriage  license  and  finding  and 
paying  someone  to  perform  the  ceremony. 

Texas  prison  officials  had  long  per- 
mitted marriage  by  proxy,  in  which  an 
incarcerated  spouse  is  represented  in  the 
ceremony  by  a stand-in  who  takes  the  vows, 
but  controversy  erupted  with  the  passage 
of  a bill  authored  by  Republican  state  Rep. 
Trent  Ashby  that  required  both  persons  be 
present  for  a marriage  to  be  legal  in  Texas. 
“We  didn’t  realize  we  were  going  to 


by  Human  Rights  Defense  Center  general 
counsel  Lance  Weber  and  former  HRDC 
staff  attorney  Robert  Jack.  See:  Prison  Legal 
News  v.  Mascara,  U.S.D.C.  (S.D.  Fla.),  Case 
No.  2:13-cv-14481-JEM. 


open  up  a can  of  worms,”  said  Ashby’s  chief 
of  staff  Scott  Riling,  who  noted  the  law 
was  not  intended  to  block  prisoners  from 
getting  married  but  instead  was  designed 
to  protect  people  from  fraudulent  mar- 
riages performed  without  their  knowledge 
or  consent. 

Ashby  sponsored  the  bill  after  receiv- 
ing complaints  from  the  children  of  an 
elderly  man  who  said  a Houston  woman, 
who  had  been  their  father’s  caregiver  for 
several  years,  married  him  by  proxy  in  order 
to  obtain  financial  benefits  upon  his  death 
in  prison.  The  woman  was  subsequently 
arrested,  convicted  and  sentenced  to  a 10- 
year  prison  term. 

“The  purpose  of  the  bill  was  not  to 
make  it  harder  for  people  to  get  mar- 
ried,” said  Riling.  “It  was  to  protect  those 
that  might  become  prey  to  unscrupulous 
people.” 

The  law  also  conflicted  with  at  least  two 
U.S.  Supreme  Court  rulings  that  specifically 
recognized  the  right  of  prisoners  to  marry 
- a Wisconsin  case  from  1978  and  again  in 
Turner  v.  Sajley,  482  U.S.  78  (1987).  Fol- 
lowing the  enactment  of  Ashby’s  bill, Texas 
was  the  only  state  to  prohibit  prisoners  from 
marrying. 

“We  have  no  immediate  plans  to 
change  that  policy,”  TDCJ  spokesman 
Clark  said  at  the  time.  “It  is  a security 
concern  if  you’re  going  to  be  bringing  new 
individuals  into  a [prison]  facility.  And  not 
only  that,  it’s  beyond  what  chaplains  do.” 

The  resultant  end  of  prison  marriages 
sparked  immediate  condemnation  from 
prisoner  advocacy  groups. 

“A  ban  on  proxy  marriages  that  com- 
pletely deprives  prisoners  of  the  right  to 
marry  is  ...unlikely  to  survive  constitutional 
scrutiny,”  Robertson  noted  upon  the  law’s 
passage.  “Marriage  is  profoundly  impor- 
tant, at  the  heart  of  our  most  personal 


Texas  Prisons  to  Allow  In-person 
Wedding  Ceremonies  after  Prohibition 
on  Proxy  Marriages 


February  2016 


40 


Prison  Legal  News 


and  intimate  relationships.  That’s  why  the 
right  to  marry  has  long  been  recognized  as 
a fundamental  right  for  everyone,  even  for 
prisoners.” 

Proxy  marriage  “gives  an  inmate 
something  [positive]  to  take  advantage  of,” 
added  Michael  W.  Jewell,  executive  director 
of  Texas  CURE.  Jewell,  himself  a former 
prisoner  who  served  40  years  for  murder, 
was  wed  by  proxy  in  2005  and  eventually 
released  on  parole  in  2010.  He  said  marriage 
“gives  [the  prisoner]  an  anchor  out  here  in 
the  free  world,”  and  saw  “a  great  deal  of 
harm”  resulting  from  the  new  law. 

Ann  Staggs  agreed.  Staggs  used  to 
coordinate  proxy  marriages  via  The  Prison 
Show,  a Houston-based  radio  program  for 
prisoners.  “The  men  that  have  someone  that 
they  know  is  to  be  a permanent  part  of  their 
life  seem  to  do  better  in  prison  than  the  ones 
that  don’t,”  she  stated. 

“I  wasn’t  following  it  that  closely  and 
was  surprised  when  it  went  through, ’’Jen- 
nifer Ershabek,  executive  director  of  the 
Texas  Inmate  Families  Association,  said 
of  Rep.  Ashby’s  legislation  ending  proxy 
marriages.  “You  don’t  realize  it  can’t  happen 
until  you’re  down  the  road  ...  and  then  find 
out  all  of  a sudden  that  you  are  no  longer 
able  to  be  married.” 

On  July  28,  2015,  the  TDCJ  revised 
Administrative  Directive  AD-03.42, 
concerning  prisoner  marriages.  Under  the 
revised  policy,  prison  officials  “shall  permit 
offenders  to  be  married  on  TDCJ  property 


or  contracted  facilities.”  Each  prison  “shall 
provide  two  non-visitation  workdays  per 
month  for  offenders  to  be  married  in  the 
visitation  area  of  the  offender’s  assigned 
unit. ’’Marriages  between  two  prisoners  are 
not  permitted,  ceremonies  can  not  be  held 
in  prison  chapels,  nor  can  a non-incarcer- 
ated  spouse  bring  in  a wedding  ring  to  give 
to  the  prisoner  they  are  marrying.  Offenders 


Nimali  Henry,  19,  died  on  April  i, 
2014  while  in  the  custody  of  the  St. 
Bernard  Parish  Prison  in  Louisiana  after 
jail  employees  failed  to  provide  her  with 
proper  medication  and  treatment  that  they 
knew  she  needed. 

The  FBI  initiated  an  investigation 
a month  after  Henry’s  death  due  to  a 
“possible  failure  to  provide  adequate  care 
to  inmates  that  could  rise  to  the  level  of 
a criminal  civil  rights  violation,”  and  on 
December  3,  2015  a federal  grand  jury 
indicted  guards  Andre  Dominick, Timothy 
Williams,  Debra  Becnel  and  Lisa  Vaccarella 
for  civil  rights  violations  and  making  false 
statements  to  the  FBI. 

A coroner’s  report  found  that  Henry 
had  likely  died  due  to  a blood  clot  result- 
ing from  a rare  blood  disorder.  Despite  her 
family  members’  efforts  to  inform  jail  staff 
that  she  was  very  sick,  Henry  was  never 


who  are  eligible  for  contact  visits  shall  be 
allowed  to  hold  hands  during  the  ceremony 
and  can  share  “a  brief  embrace  and  kiss  at 
the  end  of  the  process.”!^ 

Sources:  www.themonitor.com , www.ker- 
anews.org,  www.texastrihune.org,  http:// 
gritsforbreakfast.  hlogspot.  com,  www.  dfw. 
chslocal.com,  www.chsnews.com 


evaluated  by  a doctor  or  given  her  medica- 
tion. Each  of  the  four  guards  facing  charges 
is  accused  of  lying  to  FBI  investigators 
regarding  their  knowledge  of  and  response 
to  Henry’s  medical  condition.  If  convicted, 
they  face  up  to  life  in  prison  for  the  civil 
rights  violations. 

A federal  lawsuit  was  filed  on  behalf 
of  Henry’s  infant  daughter  in  January 
2015,  but  the  suit  was  placed  on  hold  in 
March  pending  the  results  of  the  criminal 
case.  See:  Conners  v.  Pohlmann,  U.S.D.C. 
(E.D.  La.),  Case  No.  2:15-cv-00101- 
CJB-JCW. 

PLN  had  previously  sued  the  St. 
Bernard  Parish  Prison,  raising  censorship 
claims.  That  lawsuit  settled  in  May  2010. 
[See:  PLN,  March  2011,  p.26]. 

Additional  sources:  www.nola.com,  www. 
huffngtonpost.  com 
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European  Human  Rights  Court  Finds 
UK  Prisoners  Wrongfully  Denied  Vote 


In  August  2014, the  European  Court 
of  Human  Rights  (ECHR)  in  Strasbourg, 
France  ruled  against  the  United  Kingdom 
and  in  favor  of  UK  prisoners  who  were  de- 
nied the  right  to  vote  in  the  2009  European 
elections.  The  prisoners  had  argued  that  the 
UK’s  voting  ban  constituted  a violation  of 
their  human  rights.  British  Prime  Minister 
David  Cameron  strongly  disagreed,  saying 
the  concept  of  prisoners  being  allowed 
to  vote  made  him  “physically  sick.”  The 
ECHR,  however,  declined  to  award  dam- 
ages or  legal  fees  despite  its  rebuke  of  the 
UK’s  actions. 

By  agreeing  to  join  the  European 
Union  (EU),  countries  give  up  some  of 
their  legal  sovereignty  on  issues  considered 
to  be  important  to  the  welfare  of  the  Union 
as  a whole,  including  trade,  manufacturing, 
agriculture,  transportation  and  basic  human 
rights . The  UK  prisoners  who  filed  suit  were 
not  seeking  to  vote  in  a local  or  UK-wide 
election,  but  rather  in  one  where  represen- 
tatives to  the  EU  Parliament  were  chosen. 

The  ECHR’s  ruling  followed  its  2005 
decision  that  barred  the  UK  from  prevent- 
ing prisoners  from  voting  in  UK  elections. 
[See:  PLN,  Aug.  2006,  p.  1 7] . Despite 
that  adverse  decision,  the  UK  Parliament 
maintained  the  voting  ban  for  prisoners, 
provoking  continued  calls  from  the  ECHR 
that  the  UK  comply  with  its  order. 

The  UK’s  Justice  Ministry,  respon- 
sible for  supervising  the  country’s  prison 
system,  said  through  a spokesman,  “The 
government  has  always  been  clear  that  it 
believes  prisoner  voting  is  an  issue  that 
should  ultimately  be  decided  in  the  UK. 
The  government  is  reflecting  on  the  report 
from  the  [Parliament’s]  joint  committee 
on  prisoner  voting  rights  and  is  actively 
considering  its  recommendations.”  The 
UK  Supreme  Court  has  upheld  the  nation’s 
prisoner  voting  ban. 

The  ECHR  ruled  against  the  UK  again 
in  February  2015,  finding  human  rights 
violations  for  continually  denying  prisoners 
the  right  to  vote  in  elections  between  2009 
and  2011.  Again,  no  compensation  or  costs 
were  awarded. 

In  October  2015, however,  another  EU 
court,  the  Court  of  Justice,  held  in  a separate 


by  Derek  Gilna 

case  that  European  countries  could  prohibit 
voting  by  prisoners  convicted  of  serious 
crimes.  That  ruling  upheld  a voting  ban 
challenged  by  a French  prisoner  serving  a 


On  July  2 i , 20 14,  a California  feder- 
aljudge  approved  class-action  status  in 
a lawsuit  filed  by  state  prisoners  challeng- 
ing the  statewide  practice  of  race-based 
prison  lockdowns.  U.  S.  District  Court  Judge 
Troy  L.  Nunley  of  the  Eastern  District  of 
California  also  appointed  two  law  firms  to 
represent  the  class.  A final  settlement  in  the 
case  was  approved  in  October  2015. 

Robert  Mitchell,  a Hispanic  pris- 
oner incarcerated  at  the  High  Desert  State 
Prison,  filed  suit  in  2008  claiming  he  had 
been  subjected  to  a series  of  race-based 
lockdowns  starting  in  2006.  In  his  original 
complaint,  Mitchell  alleged  it  was  the 
policy  of  the  California  Department  of 
Corrections  and  Rehabilitation  (CDCR) 
that  “when  there  is  an  incident  involving 
any  race,  all  inmates  of  that  race  are  locked 
up.”  [See:  PLN,  March  2012,  p.32]. 

Mitchell  said  he  had  been  repeatedly 
subjected  to  race-based  lockdowns  - one 
lasting  18  months.  He  further  asserted 
that  the  CDCR’s  policy  improperly  used 
ethnic  groups  as  a means  of  classifica- 
tion when  segregating  prisoners,  which 
violated  his  rights  under  the  Fourteenth 
Amendment  and  constituted  cruel  and  un- 
usual punishment  in  violation  of  the  Eighth 
Amendment.  The  policy  also  violated  his 
rights  to  equal  protection  and  due  process, 
he  argued. 

Once  filed,  the  case  bounced  from  one 
judge  to  another  until  it  finally  landed  in 
the  lap  of  Judge  Nunley.  Along  the  way, 
Mitchell  was  appointed  an  attorney  who 
filed  an  amended  complaint  that  pared 
down  the  lawsuit  to  focus  on  issues  com- 
mon among  the  class  members;  i.e.,  the 
race-based  lockdowns. 


sentence  of  more  than  five  years. 

Sources:  www.theguardia71.com,  http:// 
hudoc.  echr.  coe.  int 


On  March  5,  2013,  Mitchell,  now 
represented  by  two  law  firms  - the  Prison 
Law  Office  and  Bingham  McCutcheon 
LLP  - filed  motions  for  class  certification 
and  a preliminary  injunction.  The  CDCR 
subsequently  filed  a motion  for  summary 
judgment. 

Ruling  first  on  the  CDCR’s  motion, 
Judge  Nunley  held  it  was  undisputed  that 
state  prison  officials  used  race  in  their 
policies  governing  lockdowns,  finding 
“any  assertion  denying  the  existence  of  the 
policy  [by  CDCR]  to  be  insincere  at  the 
very  least.”  The  court  found  the  CDCR 
assigned  all  prisoners  to  one  of  four  racial 
groups:  black,  white,  Hispanic  or  other. 
Prisoners  were  then  subject  to  lockdowns 
according  to  the  racial  group  to  which  they 
were  assigned  when  there  was  trouble  with 
members  of  that  group. 

The  district  court  dismissed  several 
claims  in  Mitchell’s  suit,  and  dismissed 
numerous  defendants  who  were  entitled  to 
qualified  immunity.  The  CDCR’s  motion 
for  summary  judgment  was  denied  in  all 
other  respects. 

Turning  to  the  class  certification 
issue  on  the  remaining  claims  that  race- 
based  lockdowns  violated  the  Fourteenth 
Amendment,  Judge  Nunley  found  that 
because  Mitchell  had  met  the  “rigorous” 
standards  of  Fed.R.Civ.Proc.  23,  the  case 
should  be  certified  as  a class-action.  Under 
Rule  23,  a proposed  class  must  meet  four 
criteria  in  order  to  be  certified:  numerosity, 
commonality,  typicality  and  adequacy  of 
representation. 

Numerosity  was  easily  satisfied,  Nun- 
ley said,  noting  that  California  has  “in  the 
ball  park  of  125,000  male  prisoners.”  In 
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addition,  since  all  CDCR  prisoners  are 
assigned  to  one  of  the  four  racial  groups, 
commonality  was  also  met.  And  because 
implementation  of  the  CDCR’s  race-based 
lockdown  policy  was  “not  unique  to  any” 
one  prisoner,  the  typicality  requirement 
also  had  been  satisfied.  Finally,  turning 
to  adequacy  of  representation,  the  court 
observed  that  the  Prison  Law  Office  and 
Bingham  McCutcheon  had  “been  diligent” 
in  representing  the  plaintiffs,  and  had 
“previous  experience  with  both  prisoner 
litigation  and  class  actions.” 

Therefore,  the  district  court  found  the 
class  members  would  be  adequately  repre- 
sented, certified  the  lawsuit  as  a class-action 


and  appointed  the  Prison  Law  Office  and 
Bingham  McCutcheon  as  class  counsel. 

On  May  5,2015  the  court  granted  pre- 
liminary approval  to  a stipulated  settlement 
that  prohibits  the  CDCR  from  imple- 
menting race-based  modified  programs  or 
lockdowns.  Among  other  provisions,  the 
settlement  specifies  that  “Lockdowns  or 
modified  programs  may  be:  (a)  imposed  on 
all  inmates,  and  lifted  from  all  inmates,  in 
the  affected  area;  or  (b)  imposed  and  lifted 
from  inmates  in  the  affected  area  based 
on  individualized  threat  assessments;  but 
(c)  may  not  be  imposed  or  lifted  based  on 
race  or  ethnicity.”  Further,  if  a lockdown  or 
modified  program  lasts  more  than  14  days, 


the  warden  “must  initiate  a plan  to  provide 
outdoor  activity  to  the  affected  inmates.” 
The  court  will  retain  jurisdiction  over 
the  case  during  an  18-month  monitoring 
period  to  ensure  compliance  with  the  settle- 
ment, which  also  includes  requirements  for 
staff  training.  The  settlement  agreement  did 
not  include  monetary  damages. 

On  October  8,  2015,  the  district  court 
granted  final  approval  of  the  settlement 
in  the  class-action  case,  and  also  awarded 
$2,375  million  in  attorneys’ fees  and  costs. 
See:  Mitchell v.  Felker, U.S.D.C.  (E.D.  Cal.), 
Case  No.  2:08-cv-01196-TLN-EFB.  FI 

Additional  source:  www.latimes.com 


$2,250  Jury  Award 

IN  A VERDICT  HANDED  DOWN  ON  AUGUST 

21, 2014,  a federal  jury  found  in  favor  of 
an  Arkansas  prisoner  who  claimed  prison 
guards  had  provoked  him  into  attacking 
them  so  they  could  beat  him.  The  jury 
award  of  $2,250  included  compensatory 
and  punitive  damages. 

Keith  Moore,  a state  prisoner,  was  in- 
carcerated at  the  Grimes  Unit  in  Newport 
when  Sgts.  James  Hill  and  Lantz  Goforth 
approached  him,  along  with  Sgt.  Richard  Lee 
and  Cpl.  Charles  Poole.  According  to  court 
documents,  Lee  told  Moore  that  he  was  being 
placed  under  investigation  and  ordered  him  to 
turn  around  so  he  could  be  restrained. 

Moore  protested,  saying  he  had  done 
nothing  wrong.  Lee  told  him  there  was  a 
report  that  he  had  been  in  a verbal  altercation 
with  another  prisoner.  Moore  asked  to  speak 
to  a higher-ranking  prison  official,  then  Lee 
and  Goforth  used  a chemical  agent  on  him. 

Infuriated,  Moore  hit  Lee  in  the  back  with 
his  fist.  In  response,  Hill  began  continuously 
striking  Moore  in  the  face  and  left  side  of  his 
head.  Moore  was  sprayed  again;  he  dropped  to 
his  knees  and  then  the  floor,  no  longer  resisting. 

Hill  knelt  atop  Moore’s  back  and 
started  hitting  him  all  over  his  body  with 
a closed  fist.  With  Goforth,  Lee  and  Poole 
holding  Moore  down  and  preventing  him 
from  curling  up  on  the  floor,  Hill  contin- 
ued the  assault.  Moore’s  hands  were  cuffed 
behind  his  back,  then  Hill  kicked  him  in 
the  eye  with  the  toe  of  his  boot. 

Moore  suffered  permanent  damage  to 
his  left  eye,  rendering  his  vision  20/200  in 
that  eye.  He  also  suffered  a brain  contusion 


in  Arkansas  Prisoner's  Excessive  Force  Case 


by  Matt  Clarke 

and  injury  to  his  right  thumb.  He  filed  a 
pro  se  federal  civil  rights  action  pursuant  to 
42  U.S.C.  § 1983  against  all  four  guards, 
alleging  Hill  and  Goforth  used  excessive 
force  and  Goforth,  Lee  and  Poole  failed  to 
stop  Hill’s  use  of  excessive  force. 

A ten-man,  two-woman  jury  took 
about  five  hours  to  reach  a verdict.  They 
found  in  Moore’s  favor  against  Hill  and 
Goforth,  while  finding  in  favor  of  Lee  and 
Poole.  The  jury  awarded  $500  in  compen- 
satory damages  and  $1,000  in  punitive 
damages  against  Hill,  and  $250  in  com- 
pensatory damages  and  $500  in  punitive 
damages  against  Goforth.  Both  were  found 
liable  in  their  individual  capacities. 

Little  Rock  attorney  David  Hargis 
was  appointed  by  the  court  to  represent 
Moore  pro  bono.  Hargis  praised  Moore, 
noting  that  he  had  won  the  initial  part  of 
the  lawsuit  on  his  own. 

“He’s  a bright  guy,”  said  Hargis.  “Fi- 
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nally  a little  win  in  his  life.” 

Considering  the  injuries  that  Moore 
received,  though,  it  was  a paltry  win.  The 
Arkansas  Department  of  Corrections  took 
no  disciplinary  action  against  the  guards. The 
district  court  denied  a post-trial  motion  for 
judgment  as  a matter  of  law,  and  the  state  paid 
the  compensatory  damages  in  February  2015 
and  the  punitive  damages  in  April  2015.  See: 
Moore  v.  Hill,  U.S.D.C.  (E.D.  Ark.), Case  No. 
5:12-cv-00206-DPM.!F1 

Additional  sources:  Associated  Press,  Arkan- 
sas Democrat-Gazette 
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In  Past  Three  Years,  Governors  in  Three  States 
Declare  Moratorium  on  Executions 


Three  states  have  imposed  morato- 
riums  on  the  death  penalty  since  2013, 
raising  to  11  the  number  of  states  that  still 
have  a death  penalty  but  have  stopped  ex- 
ecuting prisoners  for  reasons  ranging  from 
doubts  about  the  fairness  of  capital  punish- 
ment to  the  cost  of  executions. 

Pennsylvania’s  newly-elected  Governor 
Tom  Wolf  announced  his  state’s  morato- 
rium on  February  13,2015  when  granting 
a reprieve  to  Terrance  Williams,  who  had 
been  scheduled  for  execution  after  exhaust- 
ing appeals  of  his  conviction  and  capital 
sentence  for  beating  a man  to  death  with  a 
tire  iron  in  1984. 

Philadelphia  District  Attorney  Seth 
Williams  challenged  the  governor’s  ability 
to  grant  reprieves,  declaring  that  Wolf  had 
overstepped  his  authority  if  it  was  his  intent 
to  halt  the  execution  of  all  181  prisoners  on 
Pennsylvania’s  death  row. 

But  in  a unanimous  ruling  issued  De- 
cember 21, 2015,  the  Pennsylvania  Supreme 
Court  upheld  Wolf’s  moratorium  because 
the  reprieve  did  not  establish  an  end  date 
nor  was  it  related  to  Williams’-  or  any  other 
prisoner’s  - specific  circumstances. 

“We  find  no  limitation  on  the  executive 
reprieve  power  relating  to  the  duration  of 
the  reprieve,  so  long  as  it  is  temporary  in 
nature  and  operates  only  for  an  interval  of 
time,”  wrote  Justice  Max  Baer. 

Justice  Correale  F.  Stevens  urged  that 
the  reprieve  be  temporary  and  that  the 
governor’s  action  not  be  construed  as  an 
attempt  to  sidestep  the  law. 

“The  families  of  the  victims  are  victim- 
ized again  and  again,  this  time  by  the  failure 
of  the  criminal  justice  system  to  carry  out 
the  law,”  wrote  Stevens.  “If  there  is  to  be 
no  death  penalty  law  in  Pennsylvania,  such 
decision  should  come  from  the  legislative 
body.” See:  Commonwealth  v.  Williams,  2015 
Pa.  LEXIS  2973  (Pa.  Dec.  21, 2015). 

In  a statement  announcing  the  morato- 
rium, Governor  Wolf  said  his  decision  did 
not  reflect  sympathy  for  prisoners  on  death 
row,  but  instead  was  designed  to  permit 
completion  of  a legislative  study  currently 
underway  into  the  death  penalty’s  fairness 
and  cost,  and  whether  it  is  actually  a deter- 
rent to  heinous  crimes. 


by  Christopher  Zoukis 

“My  decision  to  issue  temporary 
reprieves  came  after  significant  consider- 
ation and  reflection,  and  was  in  no  way  an 
expression  of  sympathy  for  the  guilty  on 
death  row,”  he  stated.  “My  only  sympathy 
lies  with  the  family  members  of  the  victims 
of  these  horrible  crimes.” 

“The  reprieve  ...  shall  remain  in  effect 
until  I have  received  and  reviewed  the  forth- 
coming report  of  the  Pennsylvania  Task 
Force  and  Advisory  Committee  on  Capital 
Punishment  (established  under  Senate 
Resolution  6 of  2011),  and  any  recommen- 
dations contained  therein  are  satisfactorily 
addressed,”  Wolf  said.  “In  addition,  it  is  my 
intention  to  grant  a reprieve  in  each  future 
instance  in  which  an  execution  is  scheduled, 
until  this  condition  is  met.” 

Only  three  people  have  been  executed 
in  the  37  years  since  Pennsylvania  reinstated 
the  death  penalty,  the  last  in  1 999.  All  three 
had  volunteered  by  waiving  their  right  to 
appeal. 

“If  the  Commonwealth  of  Pennsyl- 
vania is  going  to  take  the  irrevocable  step 
of  executing  a human  being,  its  capital 
sentencing  system  must  be  infallible. 
Pennsylvania’s  system  is  riddled  with  flaws, 
making  it  error  prone,  expensive,  and  any- 
thing but  infallible,”  the  governor  noted. 
“While  data  is  incomplete,  there  are  strong 
indications  that  a person  is  more  likely 
to  be  charged  with  a capital  offense  and 
sentenced  to  death  if  he  is  poor  or  of  a mi- 
nority racial  group,  and  particularly  where 
the  victim  of  the  crime  was  Caucasian,”  he 
continued. 

Furthermore,  Wolf  said,  administering 
the  state’s  death  penalty  creates  a tremen- 
dous burden  on  taxpayers. 

“A  recent  analysis  conducted  by  the 
Reading  Eagle  estimates  that  the  capital 
justice  apparatus  has  cost  taxpayers  at  least 
1315  million,  but  noted  that  this  figure  was 
very  likely  low, ’’the  governor  stated.  “Other 
estimates  have  suggested  the  cost  to  be  $600 
million  or  more.  The  Commonwealth  has 
received  very  little,  if  any,  benefit  from  this 
massive  expenditure.” 

Wolf’s  remarks  echo  those  made  by 
other  governors  who  have  declared  similar 
moratoriums  in  their  states,  such  as  those 


made  by  Washington  Governor  Jay  Inslee 
on  February  11, 2014  when  announcing  a 
halt  to  executions  for  as  long  as  he  was  in 
office.  Inslee  said  he  holds  no  special  sym- 
pathy for  condemned  prisoners,  but  believes 
the  death  penalty  is  unfairly  applied. 

“Let  me  say  that  this  policy  decision 
is  not  about  the  nine  men  on  death  row 
in  Walla  Walla  [prison] ,”  the  governor  ex- 
plained. “I  don’t  question  their  guilt  or  the 
gravity  of  their  crimes.  They  get  no  mercy 
from  me.  This  action  does  not  commute 
their  sentences  or  issue  any  pardons  to  any 
offender.  But  I do  not  believe  that  their 
horrific  offenses  override  the  problems  that 
exist  in  our  capital  punishment  system.” 

“There  have  been  too  many  doubts 
raised  about  capital  punishment,  there  are 
too  many  flaws  in  this  system  today,”  Inslee 
said  at  a news  conference.  “And  when  the 
ultimate  decision  is  death,  there  is  too  much 
at  stake  to  accept  an  imperfect  system.” 

“The  use  of  the  death  penalty  is  un- 
equally applied,  sometimes  dependent  on 
the  budget  of  the  county  where  the  crime 
occurred,”  the  governor  added.  He  said 
his  decision  to  halt  executions  came  after 
months  of  review  on  current  and  past  cases, 
as  well  as  meetings  with  prosecutors,  law 
enforcement  officials  and  family  members 
of  victims. 

Washington  Attorney  General  Bob 
Ferguson  said  that  while  the  state  consti- 
tution allows  Inslee  to  ban  all  executions, 
the  Attorney  General’s  office  will  continue 
to  defend  against  death  row  prisoners  who 
challenge  their  sentences  or  convictions. 

State  Rep.  Reuven  Carlyle,  a Seattle 
Democrat  who  has  sponsored  bills  to  abol- 
ish the  death  penalty  in  Washington,  hailed 
Inslee’s  move  as  a “profound  shift”  in  mo- 
mentum for  ending  capital  punishment. 

Since  1984,  when  Washington’s  current 
death  sentence  protocol  was  enacted,  1 8 of 
the  32  defendants  who  were  sentenced  to 
die  have  had  their  sentences  converted  to 
life  in  prison,  while  one  was  set  free.  All  of 
the  nine  remaining  prisoners  on  the  state’s 
death  row  have  appeals  pending  in  state  or 
federal  courts. 

In  Colorado,  Governor  John  Hicken- 
looper  called  for  reconsideration  of  capital 
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punishment  when  he  stayed  indefinitely 
the  execution  of  Nathan  Dunlap  on  May 
22,2013. 

“If  the  State  of  Colorado  is  going  to 
undertake  the  responsibility  of  executing 
a human  being,  the  system  must  operate 
flawlessly.  Colorado’s  system  for  capital 
punishment  is  not  flawless,”  Hickenlooper 
wrote  in  his  executive  order.  “A  recent 
study  co-authored  by  several  law  profes- 
sors showed  that  under  Colorado’s  capital 
sentencing  system,  death  is  not  handed 
down  fairly.” 

“I  once  believed  that  the  death  penalty 
had  value  as  a deterrent,”  the  govenor  added. 
“Unfortunately,  people  continue  to  commit 
these  crimes  in  the  face  of  the  death  penalty. 


A New  York  federal  jury  entered  a 
verdict  that  awarded  a state  prisoner 
$40,002  in  a case  alleging  a First  Amend- 
ment retaliation  claim,  and  post-trial  the 
court  awarded  over  $107,000  in  attorney 
fees  and  costs. 

New  York  prisoner  Juan  Hernandez 
initiated  a pro  se  civil  rights  action  against 
“no  less  than  twenty-three  employees  of  two 
New  York  State  Department  of  Corrections 
and  Community  Supervision”  facilities 
where  he  had  been  incarcerated.  Over  the 
course  of  the  litigation  he  was  granted  leave 
to  amend  his  complaint  three  times. 

Hernandez  was  appointed  counsel  in 
September  2013,  and  the  case  proceeded 
to  a six-day  trial  in  May  2014.  The  jury 
found  the  defendants  not  liable  on  an 
Eighth  Amendment  excessive  force  claim 
against  four  guards,  but  found  guard  Dar- 
ren Williams  and  prison  counselor  Robert 
Smith  had  retaliated  against  Hernandez 
for  filing  grievances  and  the  instant 
lawsuit. 

The  jury  awarded  Hernandez  $1.00 
each  in  nominal  damages  against  Williams 
and  Smith;  it  also  awarded  $25,000  and 
$15,000  in  punitive  damages  against  Wil- 
liams and  Smith,  respectively.  Following  the 
verdict,  both  Hernandez  and  Williams  filed 
post-trial  motions. 

The  district  court  reviewed  the  motions 
and  granted  Hernandez  leave  to  amend 
his  complaint  to  include  facts  about  an 


The  death  penalty  is  not  making  our  world 
a safer  or  better  place.” 

The  Death  Penalty  Information  Center 
reports  that  moratoriums,  de facto  moratori- 
ums and  court  holds  continue  in  other  states 
that  retain  the  death  penalty,  including 
California,  North  Carolina,  Kentucky,  Lou- 
isiana, Oklahoma,  Ohio  and  Arkansas.  The 
death  penalty  has  been  formally  abolished 
in  19  states.  Nationwide,  28  executions  were 
conducted  last  year  - the  lowest  number 
since  1991.  Ft 

Sources:  Associated  Press,  Reuters,  http:// 
abcnews.go.com,  www.seattlepi.com,  www. 
themarshallproject.org,  www.deathpenal- 
tyinfo.org 


incident  upon  which  the  jury  had  entered 
its  liability  finding  against  Williams;  the 
court  found  no  prejudice  accrued  due  to 
Hernandez  giving  “longstanding  notice” 
during  discovery  that  the  incident  was  part 
of  his  retaliation  claim. 

The  district  court  dismissed  as  un- 
timely Williams’ motion  for  judgment  as  a 
matter  of  law,  then  turned  to  Hernandez’s 
motion  to  award  attorney  fees  and  costs. 
The  court  held  counsel  was  entitled  to 
$165  per  hour  for  services  prior  to  March 
1,2014  and  $189  per  hour  after  that  date. 
It  applied  those  rates  to  the  364  hours 
of  work  reasonably  performed,  result- 
ing in  a $60,003  attorney  fee  award  plus 
$47,103.99  in  costs. 

The  district  court  required  Hernandez 
to  pay  $2,000  of  the  attorney  fee  award  from 
the  jury’s  verdict,  and  ordered  Williams  to 
pay  $36,251.51  of  the  fee  award  and  Smith 
to  pay  the  remaining  $21, 751. 49. They  were 
held  “jointly  and  severally  liable  for  the 
costs.”  See:  Hernandez  v.  Goord,  U.S.D.C. 
(S.D.  NY),  Case  No.  l:01-cv-09585-SHS; 
2014  U.S.  Dist.  Lexis  113720. 

Hernandez  appealed  the  judgment  to 
the  Second  Circuit  in  June  2014,  and  Wil- 
liams cross-appealed  but  later  withdrew 
his  appeal.  Proceeding  pro  se,  Hernandez 
failed  to  file  his  appellate  brief  and  the  case 
appendix  by  the  date  required  by  the  Court 
of  Appeals,  and  his  appeal  was  dismissed  on 
September  8, 2015.  Ft 
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New  York  Prisoner's  Retaliation  Claim  Nets 
$147,000  in  Damages,  Fees  and  Costs 

by  David  Reutter 
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From  Jailer  to  Jailed:  Former  NYPD  Boss  Urges  Prison  Reform 

by  Christopher  Zoukis 


// 1 t’s  time  for  America  to  stop 
I destroying  lives,  professions,  and  chil- 
dren. It’s  time  for  a real  national  bipartisan 
movement  to  make  our  criminal  justice 
system  what  it  is  supposed  to  be.” 

So  declared  former  New  York  City 
Police  Commissioner  Bernard  Kerik  in  an 
April  29,  2015  commentary  for  CNBC. 
Kerik  went  from  being  one  of  the  most 
influential  law  enforcement  chiefs  in  the 
country  to  a convicted  felon,  serving  three 
years  of  a four-year  federal  prison  sentence 
for  filing  false  tax  returns  and  making  false 
statements. The  latter  included  lies  concern- 
ing 1225,000  in  work  done  on  his  Bronx 
home  by  a mob-linked  contractor,  and  lying 
to  the  White  House  about  a Department 
of  Homeland  Security  post. 

“I  learned  that  the  deprivation  of 
freedom  is  far  more  profound  than  one  can 
imagine,  and  that  going  to  prison  is  like 
dying  with  your  eyes  open,”  wrote  Kerik, 
who  was  released  from  federal  custody  in 
late  2013.  One  thing  is  for  certain,  he  added: 
“We  are  creating  a permanent  American 
underclass  of  society  that  is  costing  the 
American  taxpayers  billions  of  dollars  over 
the  reported  cost  of  incarceration.” 

Kerik  now  knows  about  incarceration 
from  both  sides  of  the  bars;  in  addition 
to  his  stint  as  New  York  City’s  top  cop, 
he  served  as  Commissioner  of  the  city’s 
Department  of  Correction.  The  Metro- 
politan Detention  Complex  was  named 
in  his  honor,  though  it  was  changed  back 
after  he  was  convicted.  [See:  PLN,  March 
2007,  p.30], 

“The  law-and-order  conservatives  on 
the  right  say  that  there  must  be  accountabil- 
ity and  prison  is  the  answer  ...  but  I would 
say  that  that  there  can  be  accountability 
without  prison  as  the  principal  punishment 
in  many  of  these  first-time,  nonviolent  cas- 
es,” Kerik  stated.  “The  reality  is  that  a felony 
conviction  of  any  type  is  a life  sentence  of 
collateral  costs  that  includes  the  permanent 
loss  of  civil  and  constitutional  rights.” 

“For  a country  that  promotes  itself 
as  one  of  second  chances  and  liberty  and 
freedom,  a convicted  felon’s  debt  to  soci- 
ety is  never  paid,  which  contradicts  our 
founding  fathers’  premise  that  the  punish- 
ment must  fit  the  crime,”  he  continued.  “A 
convicted  felon’s  punishment,  no  matter 


what  the  crime  or  mistake,  no  matter  what 
the  sentence,  is  a life-long  personal  and 
professional  annihilation,  that  becomes  a 
permanent  second-class  citizen  that  is  never 
made  whole  again.” 

Kerik  said  he  was  shocked  to  learn 
about  the  inflexibility  and  injustice  of 
mandatory  minimum  drug  sentencing  laws, 
calling  our  nation’s  criminal  justice  policies 
“insane.” 

“[T]he  reality  is  you  want  people  to  be 
punished.  You  want  to  punish  them,  okay. 
Punish  them.  But  don’t  destroy  them,”  he 
said. 

Kerik  made  special  note  of  what  he 
termed  a lost  generation  of  youthful  black 
men  that  the  criminal  justice  system  appears 
to  be  creating. 

“Anybody  that  thinks  that  you  can  take 
these  young  black  men  . . . give  them  a 10 
year  sentence  for  5 grams  of  cocaine,  and 
then  believe  that  they’re  going  to  return  to 
society  a better  person  10  years  from  now 
when  you  give  them  no  life-improvement 
skills,  when  you  give  then  no  real  reha- 
bilitation, that  is  not  benefiting  society,” 
he  stated.  “The  system  is  supposed  to  help 
them,  not  destroy  them.” 

Kerik  said  he  had  nothing  to  gain  by 
speaking  out.  “I  did  my  time.  I’m  done.  This 
is  about  a system  that  is  broken.  The  system 
isn’t  going  to  change  if  you  don’t  open  the 
eyes  of  the  American  people  and  Congress.” 

“I  believe  in  law  and  order  and  I believe 
in  the  need  to  keep  society  safe  from  preda- 
tors, murderers,  rapists,  child  molesters, 
and  those  involved  and  engaged  in  violent 
crime,”  Kerik  noted  in  his  CNBC  commen- 
tary. “But,  when  American  jails  and  prisons 
around  the  country  are  primarily  filled  with 
nonviolent  and  many  first-time  offenders, 
it’s  time  for  change.” 

Other  public  officials  who  have  served 
prison  sentences  have  also  spoken  out  for 
reform. The  former  Chief  Justice  of  the  New 
York  State  Supreme  Court,  Sol  Wachtler, 
served  15  months  in  federal  prison  after 
his  bipolar  disorder  led  him  to  stalk  and 
threaten  a former  girlfriend  in  1993. 

Wachtler  said  his  experiences  in  prison, 
which  included  being  stabbed  while  he  was 
sleeping  and  placed  in  solitary  confinement 
for  his  own  protection,  led  him  to  advocate 
for  specialized  courts  for  the  mentally  ill, 


so  they  can  be  treated  in  the  community 
and  not  sent  to  prison.  He  also  lobbied  for 
legislation  to  keep  the  seriously  mentally  ill 
out  of  New  York’s  solitary  confinement  and 
Special  Housing  Unit  programs. 

Wachtler,  who  was  reinstated  to  the 
bar  in  2007,  said  that  with  one  in  every  31 
adults  in  prison  or  jail  in  the  United  States, 
there  has  to  be  a better  way. 

“We  just  want  to  lock  people  up,”  he 
observed.  “It  makes  us  feel  good  and  better.” 

Former  Pennsylvania  Attorney  Gen- 
eral Ernest  D.  Preate,  Jr.  also  served  time 
in  federal  prison,  and  upon  his  release 
advocated  for  DNA  testing  for  prisoners 
raising  claims  of  innocence  and  for  better 
pay  for  court-appointed  criminal  defense 
attorneys,  particularly  in  capital  cases. 

Another  ex-prosecutor  who  went  to 
prison,  Kenneth  Abraham,  who  served 
as  a deputy  attorney  general  in  Delaware, 
founded  a criminal  justice  reform  organi- 
zation following  his  release  called  Citizens 
for  Criminal  Justice.  Abraham  had  filed 
a lawsuit  against  prison  officials,  claim- 
ing they  used  excessive  force  against  him 
while  he  was  incarcerated  on  a drug-related 
charge.  Upon  losing  the  case  in  May  2014, 
he  stated,  “I’m  disappointed  but  not  entirely 
surprised  given  the  massive  indifference 
toward  prisoners,  and  that  massive  indif- 
ference is  a massive  mistake.”  [See:  PLN, 
Feb.  2015,  p.56]. 

Perhaps  the  most  accomplished  polit- 
ico-turned-prisoner advocate  was  the  late 
Charles  Colson,  who  died  on  April  2 1,2012 
at  the  age  of  80.  A key  advisor  to  former 
President  Richard  Nixon,  Colson  served 
time  in  prison  for  obstruction  of  justice 
stemming  from  the  Watergate  scandal, 
then  underwent  a profound  religious  trans- 
formation. He  went  on  to  found  and  lead 
Prison  Fellowship,  a worldwide  ministry 
that  serves  countless  prisoners. 

Pointing  to  the  incarceration  of  more 
than  two  million  people  each  year  in  the 
U.  S. , Kerik  argued  for  sweeping  fundamen- 
tal changes.  “The  system  doesn’t  work,”  he 
declared  in  a 2014  address  at  an  Arlington, 
Virginia  center  that  provides  assistance  to 
former  prisoners.  He  proposed  eliminating 
the  nation’s  mandatory  minimum  sentenc- 
ing laws,  which  require  judges  to  sentence 
defendants  convicted  of  drug  crimes  to  long, 
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fixed  terms  of  confinement  even  when  the 
judges  themselves  consider  the  sentences 
excessive. 

Such  laws  are  “out  of  control,”  Kerik 
said,  though  he  acknowledged  the  difficulty 
of  convincing  legislators  who  are  scared  to 
change  them.  “They  don’t  want  to  look  like 
they’re  soft  on  crime,”  he  stated,  noting  the 
influence  of  politics  in  our  criminal  justice 
system. 

Those  fears,  however,  are  the  result  of 
“miseducation,”  Kerik  added,  admitting 
that  he  was  not  familiar  with  the  reality  of 
life  behind  bars  until  he  spent  three  years 
in  prison  himself.  “And  if  I didn’t  know,  I 
promise  you  that  those  Congressmen  don’t 
know,”  he  said.  “They  don’t  know  what  it’s 
like  to  live  by  a clock  that  doesn’t  move.” 

In  March  2015,  Kerik  founded  the 
American  Coalition  of  Criminal  Justice 
Reform  “to  advocate  for  common  sense, 
statistic  based  initiatives  that  will  transform 
our  outdated  criminal  justice  system.”  In 
a press  release,  the  organization  said  it 
would  focus  on  reducing  prison  popula- 
tions, modernizing  sentencing  guidelines, 
ensuring  accountability  and  working  on  the 
restoration  of  basic  rights  for  ex-prisoners. 

“If  the  American  people  and  members 
of  Congress  saw  what  I saw,  there  would  be 
anger,  there  would  be  outrage,  and  there 
would  be  change  because  nobody  would 
stand  for  it,”  Kerik  declared  in  an  interview 
with  NBC’s  Today  Show.  “You  have  to  be  on 
the  other  side  of  the  bars.  You  have  to  see 
what  it’s  like  to  be  a victim  of  the  system, 
so  to  speak.  There’s  no  way  to  do  it  from 
the  other  side.” 

Kerik  isn’t  the  only  former  law  en- 
forcement official  to  recently  advocate  for 
reforming  the  justice  system.  On  January 
20,  2016,  over  70  federal  prosecutors  and 
police  chiefs,  members  of  Law  Enforcement 
Leaders  to  Reduce  Crime  and  Incarcera- 
tion, sent  a joint  letter  to  key  Congressional 
leaders  asking  them  to  pass  the  Sentenc- 
ing Reform  and  Corrections  Act  of  2015. 
The  Act,  S.2123,  would  make  modest  but 
important  changes  in  federal  sentencing 
statutes,  including  mandatory  minimum 
laws.  [See:  PLN,  Dec.  2015,  p.  18] . 

“This  is  a unique  moment  of  rare  bi- 
partisan consensus  on  the  urgent  need  for 
criminal  justice  reform,”  the  letter  stated. 
“As  law  enforcement  leaders,  we  want  to 
make  clear  where  we  stand:  Not  only  is 
passing  federal  mandatory  minimum  re- 
form necessary  to  reduce  incarceration,  it 


is  also  necessary  to  help  law  enforcement 
continue  to  keep  crime  at  its  historic  lows 
across  the  country.”?^ 

Sources:  www.washingtonpost.com,  www. 


A WRONGFULLY  CONVICTED  FORMER 
Washington  prisoner  was  awarded 
1546,383  in  compensation  under  a new 
state  law  for  spending  10  years  in  prison  on 
robbery  and  burglary  charges  for  crimes  he 
did  not  commit. 

Brandon  Redtailhawk  Olebar  was  ar- 
rested following  a February  2003  incident 
involving  at  least  eight  attackers  who  broke 
into  the  home  of  his  sister’s  ex-boyfriend. 
The  man  was  pistol  whipped  and  beaten 
unconscious  during  the  10-minute  assault. 

The  victim  told  police  officers  his  at- 
tackers had  “feather”  facial  tattoos  and  he 
recognized  Olebar’s  sister  as  one  of  the 
assailants.  Olebar,  then  19  years  old,  was 
picked  out  of  a photo  lineup  by  the  victim 
two  days  after  the  incident.  Despite  not 
having  facial  tattoos  and  presenting  an  alibi 
defense,  Olebar  was  convicted  by  a jury 
and  sentenced  to  16.5  years  in  prison.  His 
sister  pleaded  guilty  to  robbery  charges  and 
received  20  years. 

In  2011,  two  law  students,  Nikki 
Carsley  and  Kathleen  Kline,  at  the  Inno- 
cence Project  Northwest  (IPNW),  which 
is  based  out  of  a clinical  law  program  at 
the  University  ofWashington  Law  School, 
began  investigating  the  case  and  developed 
a body  of  evidence  to  prove  Olebar  was  not 
involved  in  the  crime. 

They  were  able  to  track  down  and 
interview  three  of  the  actual  assailants, 
who  admitted  their  involvement  and  ex- 
cluded Olebar  in  sworn  statements.  With 
that  evidence,  IPNW  attorney  Fernanda 
Torres  persuaded  Mark  Larson,  the  chief 
criminal  deputy  prosecutor  to  King  County 
Prosecuting  Attorney  Dan  Satterberg,  to 
investigate  further.  Torres  and  Larson  con- 
ducted new  interviews,  and  the  prosecutor’s 
office  moved  to  vacate  Olebar’s  conviction 
and  dismiss  the  charges.  He  was  released 
from  prison  on  December  20, 2013. 

Under  a 2013  Washington  state  law, 
Olebar  moved  for  150,000  in  compensa- 
tion for  each  year  he  had  been  wrongly 
imprisoned.  [See:  PLN,  April  2015,  p.37]. 


huffngtonpost.  com , www.  law.  Columbia,  edu, 
www.  nydailynews.  com,  www.poconorecord. 
com,  www.politico.com,  www.thecrimereport. 
org,  www.cnbc.com, http://accjr.org,  www. 
citizensforcriminaljustice.net 


At  a September  26,2014  hearing,  Superior 
Court  Judge  Laura  Middaugh  awarded 
him  $496,712  for  the  3,626  days  he  was 
incarcerated  plus  $49,671  in  attorney  fees. 

“It’s  been  a really  long  process,”  said 
Carsley.  “So  it’s  nice  to  see  it  come  to  fruition.” 

Olebar’s  attorney,  Todd  Maybrown, 
praised  the  prosecutor’s  office  and  the  state 
Attorney  General’s  office  for  their  coopera- 
tion. He  also  credited  Olebar’s  wife,  who 
married  him  while  he  was  in  prison,  for 
convincing  IPNW  to  investigate. 

Olebar  and  his  daughter  were  eligible 
for  tuition  waivers  from  state  colleges  under 
Washington’s  wrongful  conviction  statute, 
and  Olebar  said  he  planned  to  go  back  to 
school.  He  was  the  first  person  compensated 
under  the  state  law  and  told  the  court  he 
was  “totally  grateful”  to  be  a part  of  history. 

Unfortunately,  Olebar,  now  32,  was 
arrested  in  January  2016  on  charges  of 
burglary  and  selling  drugs  and  stolen 
firearms;  he  currently  faces  both  state  and 
federal  charges. 

“It  is  unfortunate  that  he  has  not 
taken  advantage  of  his  freedom  and  the 
compensation  from  the  state  and  that  he 
finds  himself  back  in  trouble  with  the  law,” 
said  Satterberg.  FJ 

Sources:  www.seattletimes.com,  www. law. 
umich.  edu 
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$725,000  Award  for  Eye  Loss  Caused  by  Guard's  Assault 

by  David  Reutter 


A New  York  Court  of  Claims  award- 
ed  $725,000  to  a prisoner  who  lost  an 
eye  after  being  attacked  by  a jail  guard. 

Prisoner  Warren  Davis,  31,  suffers  from 
keratoconus,  a congenital  eye  condition  in 
which  the  cornea  changes  from  a spherical 
to  a more  conical  shape,  adversely  affecting 
vision.  The  condition  is  usually  treated  with 
contact  lenses,  but  sometimes  progresses  to 
the  point  where  a comeal  transplant  is  needed. 

Davis  underwent  corneal  transplant 
surgery  on  December  30, 2008. The  proce- 
dure at  the  Westchester  County  Medical 
Center  was  successful;  he  was  returned  to 
the  Sing  Sing  Correctional  Facility,  where 
he  was  assaulted  by  a guard  three  weeks 
later. 

According  to  Davis,  he  approached 
three  guards  sitting  at  a table  and  asked 
them  to  open  a gate.  After  he  stepped 
through  the  gate  and  started  up  some 
nearby  stairs,  one  of  the  guards,  identified 
only  as  Ortega,  punched  him  in  the  back  of 
the  head.  Ortega  continued  to  hit  and  kick 
Davis  as  he  lay  on  the  stairs.  When  Davis 
told  Ortega  he  had  just  had  eye  surgery,  he 
was  told  to  shut  up. 

During  a liability  trial,  the  Court  of 
Claims  found  “there  was  no  justification  for 
the  use  of  force  against  claimant  on  the  date 
in  question  [and]  ...  no  culpable  conduct  on 
claimant’s  part  contributed  to  the  events.” 
A damages  trial  ensued. 

Testimony  from  the  doctors  who 
treated  Davis  indicated  that  he  was  “doing 
well  prior  to  the  traumatic  interruption 
of  his  recovery  and  his  vision  in  the  right, 
surgical  eye  had  improved  with  no  blurry 
vision.”  In  sum,  Davis  “was  in  the  process 
of  a full  recovery  from  the  corneal  trans- 
plant.” 

The  assault  by  Ortega  halted  the  recov- 
ery, and  a surgical  attempt  to  save  Davis’ eye 
onjanuary20,2009  failed  a week  later.  The 
eye  was  removed  and  a prosthesis  installed. 
Davis  will  require  routine  maintenance  on 
the  prosthesis  every  six  months  to  avoid 
cracks  and  possible  infection;  he  also  needs 
to  wear  goggles  to  protect  his  remaining 
eye  from  injury. 

There  was  no  material  dispute  with 
respect  to  the  medical  testimony.  The  court, 
therefore,  found  the  surgical  removal  of 
Davis’  right  eye  was  the  sole  proximate 


result  of  the  unwarranted  assault  by  Ortega. 

The  Court  of  Claims  awarded  Davis 
$475,000  for  pain  and  suffering  associ- 
ated with  the  assault,  and  for  treatment 
of  his  resulting  injuries  and  past  loss  of 


AS  LONG  AGO  AS  1997,  THE  ADVOCACY 

group  Human  Rights  Watch  issued 
a report  that  characterized  conditions  in 
Venezuelan  prisons  as  “violating]  both 
Venezuelan  law  and  international  human 
rights  standards.”  The  group  pointed  to 
dangerous  overcrowding  as  perhaps  the 
greatest  fundamental  problem  in  that 
country’s  prisons. 

Recent  reports,  however,  indicate 
that  conditions  have  worsened  - with 
corruption,  crime,  drugs  and  violence  be- 
ing everyday  occurrences.  Armed  battles 
between  prisoners  and  authorities  are  com- 
mon, and  prisoners  who  are  not  among  the 
strongest,  wealthiest  or  most  powerful  are 
ruled  by  those  who  are,  effectively  putting 
the  imprisoned  in  charge  of  the  prisons 
according  to  Carlos  Nieto  Palma,  director 
of  the  prison  monitoring  group  A Window 
for  Liberty. 

“Being  sent  to  a Venezuelan  jail  is  like 
being  buried  in  a cemetery  for  the  barely 
alive.  It’s  a living  hell,”  a former  prisoner 
identified  only  as  “El  Varon”  said  in  an 
interview  with  The  Guardicm.  “You  know 
when  you  go  in,  but  you  never  know  when 
or  how  you’ll  come  out.” 

In  recent  years,  the  economic  stagna- 
tion that  has  rocked  Central  and  South 
America,  coupled  with  the  decline  in 
world  oil  prices,  has  hit  Venezuela  espe- 
cially hard  - straining  resources  and  causing 
food  shortages  that  prompted  the  socialist 
regime  of  President  Nicolas  Maduro  to 
impose  a rationing  system  in  supermarkets. 
The  hardship  has  wrecked  havoc  along  the 
Venezuelan-Colombian  border,  as  Ven- 
ezuelans trade  oil  for  basic  supplies  that 
are  easily  purchased  in  their  neighboring 
country. 

The  result  for  those  languishing  in 


his  right  eye.  It  also  awarded  $250,000 
for  future  damages  caused  by  the  eye  loss. 
See:  Davis  v.  New  York , New  York  Court 
of  Claims,  UID  No.  2014-029-038,  Claim 
No.  116916.  H 


Venezuelan  prisons  is  even  worse  - a strict 
ration  of  one  small  cup  of  rice  and  water 
per  day  - and  a ban  in  80%  of  the  nation’s 
prisons  on  family  members  bringing  food 
to  their  loved  ones  behind  bars,  in  spite  of 
a government  admission  that  the  economic 
crisis  has  made  it  difficult  for  the  prison 
system  to  provide  sufficient  food. 

According  to  Palma,  prisoners’  family 
members  in  at  least  four  facilities  com- 
plained to  A Window  for  Liberty  about 
both  the  lack  of  food  and  various  forms 
of  physical  abuse,  including  beatings  with 
bats,  chains  and  heavy  wet  cloths.  One 
video  smuggled  out  of  the  Centro  Peniten- 
ciario  Metropolitano  Yare  3 facility  showed 
prisoners  skinning  and  cooking  a cat  on  a 
makeshift  stove  of  aluminum  pans  in  order 
to  survive. 

The  group  condemned  the  Venezu- 
elan government  for  human  rights  abuses 
against  prisoners  in  a statement  that  ac- 
companied the  posting  of  the  video  on 
social  media  in  August  2015. 

Compounding  the  crisis  is  the  fact 
that  nearly  three-fourths  of  prisoners  in 
Venezuelan  prisons  have  not  been  convicted 
of  any  crime  but  are  being  held  in  detention 
pending  trial,  or  are  political  prisoners  in  a 
country  where  publicly  speaking  out  against 
the  socialist  government  is  itself  grounds 
for  arrest. 

One  famous  example  was  the  February 
2014  arrest  of  the  nation’s  leading  political 
opposition  leader,  Leopoldo  Lopez,  chair- 
man of  the  Popular  Will  party.  President 
Maduro  personally  accused  him  of  inciting 
violence  at  a peaceful  protest,  even  though 
eyewitnesses  claimed  that  government 
forces  were  behind  the  agitation,  which 
resulted  in  dozens  of  deaths  and  hundreds 
of  injuries. 


Human  Rights  Groups  Condemn  Worsening 
Conditions  in  Venezuelan  Prisons 

by  Matt  Clarke 
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Lopez  was  jailed  on  “murder  and  ter- 
rorism” charges;  the  Public  Ministry  of 
Venezuela  later  told  reporters  that  pros- 
ecutors had  “presented  our  conclusions  in 
court  ...  demonstrating  his  guilt  regarding 
the  crimes  of  public  instigation,  assembly 
with  intent  of  delinquency  and  accom- 
plice in  damages  and  arson.”  Lopez  was 
sentenced  to  almost  14  years  in  prison  in 
September  2015;  U.S.  officials  have  called 
for  his  release. 

A Window  for  Liberty,  Human  Rights 
Watch  and  a host  of  other  humanitarian 
and  advocacy  groups  have  advocated  for 
across-the-board  reform  in  Venezuela,  and 
in  one  rare  instance,  the  warden  and  two 
guards  at  the  largest  prison  in  northwest- 
ern Venezuela  were  arrested  on  charges  of 
extortion  for  allegedly  demanding  bribes 
from  prisoners. 

On  December  15, 2015,  a Venezuelan 
court  formalized  the  arrests  of  warden  Fabio 
Castro  and  guards  Christhian  Ruza  and 
Abelardo  Valera,  and  ordered  them  jailed 
for  illegal  activity  such  as  extorting  prison- 
ers “in  exchange  for  not  transferring  them 
to  other  incarceration  sites.” 

“The  relative  of  an  inmate  complained 


to  prosecutors  about  the  warden  and  his 
two  subordinates  and,  after  investigative 
work  coordinated  by  prosecutors  in  the 
case,  the  responsibility  of  the  three  men 
was  determined,”  according  to  a statement 
issued  by  the  Attorney  General’s  Office  in 
the  state  of  Yaracuy. 

Civil  and  human  rights  groups  have 
conceded,  however,  that  reforming  Venezu- 
elan prisons  is  a gargantuan  task,  especially 
considering  the  degree  of  control  exercised 
by  prisoners  and  the  lack  of  control  by 
government  authorities.  In  one  infamous 
demonstration  of  the  challenge  facing  the 
government,  a two-day  battle  in  January 
2013  between  prisoners  and  National 
Guard  troops  at  one  of  Venezuela’s  largest 
prisons,  the  Uribana  facility  in  the  central 
city  of  Barquisimeto,  left  58  people  dead 
and  more  than  100  injured  - mostly  pris- 
oners. 

According  to  Venezuelan  Peni- 
tentiary Service  Minister  Iris  Varela, 
prisoners  attacked  soldiers  who  were  sent 
by  the  government  to  search  the  prison 
following  reports  of  groups  of  prisoners 
clashing  during  the  previous  two  days. 
Varela  himself  was  denied  access  to  the 


facility  by  the  prisoners. 

“When  you  have  a minister  of  peniten- 
tiary affairs  who  has  been  repeatedly  denied 
access  inside  Uribana  it  is  clear  that  prisons 
are  controlled  by  inmates,  and  not  the  state,” 
commented  Palma. 

The  incident  sparked  a government 
investigation,  but  reaction  was  swift  from 
political  opponents  of  Maduro’s  adminis- 
tration. 

“Our  country’s  prisons  are  an  exam- 
ple of  the  incapacity  of  this  government 
and  its  leaders,”  said  opposition  leader 
Henrique  Capriles.  “They  never  solved 
the  problem.  How  many  deaths  do  there 
have  to  be  in  the  prisons  for  the  govern- 
ment to  acknowledge  its  failure  and  make 
changes?” 

PLN  has  reported  a number  of  other 
incidents  in  Venezuelan  prisons,  including 
deaths,  riots  and  lavish  living  conditions 
for  wealthy  prisoners.  [See,  e.g.:  PLN,  May 
2014,p.56].P 

Sources:  Associated  Press,  www.  latimes.  com, 
www.  ny times,  com,  www.  theguardian.  com, 
www.hrw.org, www.hreithart.com,  http:// 
latino.foxnews.com,  CNN 


FREE  PEN  PALS 


50  verified  mega  church  addresses  who  offer  free  pen  pals 
Only  $8.98  with  sample  letter. 

67  churches  offer  a mix  of  free  publications  $6  or  20  FC  stamps. 
200  pen  pal  addresses  off  the  Interweb  some  photos. 

Over  half  USA.  Only  $19.98 


CELEBRITY  ADDRESSES 


Write  to  your  favorite  celeb  for  free  photos.  Choose  from: 

TV  Stars  Latina,  Black  or  White  ♦ Athletes:  NBA,  NFL  or  Female 
Music:  Top  40,  Urban  or  Country  ♦ Models:  Mixed 
$10  each  1 3 for  $25  EVERY  LIST  has  60  to  90  addresses! 

Pay  to  Girls  and  Mags 

Mail  to:  3308  Rte.  940.  Ste.  104-3018  Mt.  Pocono,  PA  18344 


500  FREE  MAGAZINES  - LEGALLY 

Brand  new  exciting  catalog  of  magazines  you  may  order  free. 
Verified  snail  mail  addresses  and  complete  directions. 

Huge  Variety.  80  plus  pages.  Only  $15.98  FREE  SHIPPING 


FREE  MAGAZINES 


Stamps  for  CASH! 

Great  Goods  will  buy  your  stamps! 

70%  of  Face  Value:  Complete  books 
sheets  or  rolls  of  Forever  Stamps  and 
Global  Forever  Stamps 
Please  inquire  for  a complete  list  of  rates. 


We  will  send  your  funds  as  a money  order  or  electronic 
payment  to  anywhere  you  designate.  Great  Goods  can  also 
send  payment  to  an  approved  package  vendor.  Please  provide 
complete  name  and  address  of  where  to  send  your  funds. 
Also  include  any  required  forms  or  special  instructions. 

Minimum  money  order  of  $20.  • No  quantity  of  stamps  too 
big  » No  taped  or  stapled  stamps  » Used,  damaged,  torn 
stamps  not  accepted  and  cannot  be  returned  • Stamps 
MUST  be  on  original  postal  backing  » Only  new  stamps  ac- 
cepted. • Singles  and  partials  are  accepted  at  a lower  rate  and 
cannot  be  returned. 

Great  Goods 

P.O.  Box  2027,  Bloomington,  IN  47402 
greatgoods2027@gmail.com 


Prison  Legal  News 


49 


February  2016 


Minnesota  Civil  Detainee  Raped  by 
Cellmate  Receives  $203,000  Settlement 


The  state  of  Minnesota  agreed  to 
a 1203,000  settlement  in  a lawsuit 
brought  by  a civil  detainee  at  the  Minne- 
sota Sex  Offender  Program  (MSOP)  that 
alleged  a policy  or  custom  of  disregarding 
patient  safety,  resulting  in  the  detainee  suf- 
fering “a  brutal  physical  and  sexual  assault 
by  his  roommate.” 

MSOP  detainee  Michael  Mrozek, 
24,  was  celled  with  Brian  Sorenson,  38, 
who  allegedly  had  a “history  of  violent  and 
harassing  actions  toward  other  patients” 
as  well  as  a “history  of  sexually  predatory 
conduct”  that  had  resulted  in  his  commit- 
ment to  MSOP 

The  complaint  alleged  that  “on  or 
about  December  18,  2010,”  Sorenson  sat 
down  on  Mrozek’s  bed  as  he  was  trying 
to  go  to  sleep.  His  close  proximity  made 
Mrozek  uncomfortable.  In  response  to 
Mrozek’s  request  for  Sorenson  to  leave, 
Sorenson  instead  laid  down  on  the  bed 
next  to  him. 

Sorenson  then  went  back  to  his  own  bed, 
but  began  discussing  how  they  could  “sexu- 
ally act  out  without  getting  caught.”  Mrozek 
responded  he  was  not  interested.  Sorenson 
then  asked  Mrozek  “what  he  would  do  if  he 
woke  up  in  the  middle  of  the  night  and  found 
someone  standing  over  him.” 

Both  Mrozek  and  Sorenson  reported 
the  incident  to  their  separate  “core  groups” 
- a group  of  detainees  who  live  in  the  same 
unit  and  meet  in  therapy  sessions  facili- 
tated by  MSOP  staffers.  The  members  in 
Sorenson’s  group  insisted  that  he  be  moved 
to  another  cell  to  protect  Mrozek’s  safety, 
but  MSOP  staff" took  no  action  other  than 
documenting  the  incident. 

Shortly  after  midnight  on  December 
30,2010,  Sorenson  began  physically  assault- 
ing Mrozek,  slapping  him  and  threatening 
further  harm.  Sorenson  demanded  that 
Mrozek  perform  oral  sex  or  consent  to 
anal  sex.  In  the  face  of  Mrozek’s  refus- 
als, Sorenson  forcibly  removed  Mrozek’s 
clothing,  made  him  perform  oral  sex  and 
forcibly  sodomized  him.  He  continued 
to  hit  Mrozek  and  placed  a belt  around 
his  neck  while  threatening  to  kill  him. 
MSOP  records  showed  that  at  about  1:50 
a.m.,  Mrozek  was  finally  able  to  activate 


by  David  Reutter 

the  cell’s  intercom  to  alert  staff"  about  the 
assault. 

Sorenson  subsequently  admitted  to 
attacking  Mrozek,  pleaded  guilty  to  first- 
degree  criminal  sexual  conduct  and  was 
transferred  to  a state  prison.  Mrozek  filed 
suit  against  MSOP  officials  in  federal 
court,  and  the  case  settled  after  three  years 
of  litigation. 

The  settlement  provides  that  Mrozek 
receive  $131,102.90  in  damages  and  his 
counsel, Jordan  Kusher,  receive  $71,897.10 


A Vermont  Superior  Court  held  the 
policy  of  the  Vermont  Department  of 
Corrections  (VDOC)  to  send  hundreds 
of  male  prisoners  to  out-of-state  facilities, 
regardless  of  whether  they  have  close  bonds 
with  their  young  children,  while  keeping 
all  women  prisoners  at  in-state  facilities, 
violates  the  equal  protection  clause  and 
common  benefits  clause  of  the  state  con- 
stitution. 

VDOC  prisoner  Michael  Carpenter 
was  transferred  to  the  Lee  Adjustment 
Center  in  Kentucky,  operated  by  Correc- 
tions Corporation  of  America  (CCA), 
under  a policy  that  was  purportedly  cre- 
ated to  alleviate  overcrowding  in  Vermont 
prisons.  Carpenter  is  the  father  of  twin  boys 
who  were  four- and- a-half  years  old  at  the 
time  he  was  transferred. 

From  their  birth,  Carpenter  was  with 
his  sons  every  day  caring  for  their  needs. 
He  was  described  as  a “natural  parent”  by 
the  boys’  mother,  who  said,  “they  wanted 
him  more  than  me.”  When  he  was  first 
incarcerated  the  children  were  brought  to 
visit  Carpenter  each  week. 

After  he  was  sent  to  the  CCA  facility  in 
Kentucky  to  serve  his  sentence,  however,  it 
was  impossible  for  him  to  see  his  children. 
Carpenter  filed  suit,  asking  the  court  to  is- 
sue declaratory  relief  and  order  the  VDOC 
to  return  him  to  Vermont. 

The  Vermont  Superior  Court  held  a 


in  attorney  fees  and  costs.  The  state  also 
paid  the  cost  of  the  mediation  hearing  and 
waived  a $1,072.04  medical  assistance  tort 
recovery  claim  for  Mrozek’s  medical  treat- 
ment. Finally,  Minnesota  Department  of 
Human  Services  Deputy  Commissioner 
Anne  M.  Barry  issued  a letter  of  apology 
to  Mrozek,  stating  the  agency  “sincerely 
regrets  the  sexual  assault”  that  he  endured. 
See:  Mrozek  v.  Ringler,  U.S.D.C.  (D. 
Minn.),  Case  No.  0:ll-cv-02572-JRT- 
SER.P 


trial  on  June  11,  2014.  “Carpenter  is  not 
presenting  a due  process  claim,”  the  court 
noted.  “Rather  his  focus  is  on  how  he  has 
been  treated  relative  to  other  inmates  of 
different  gender.”The  court  found  that  the 
VDOC’s  “policy  of  sending  only  men  out 
of  state  is,  for  all  practical  purposes,  equiva- 
lent to  barring  all  contact  with  the  inmates’ 
minor  children.” 

The  VDOC  contended  its  policy  was 
necessary  to  ease  overcrowding  at  in-state 
men’s  prisons,  and  argued  that  transferring 
women  prisoners  would  not  assist  in  achiev- 
ing that  goal.  The  court  found  the  VDOC 
had  failed  to  meet  its  higher  burden  to  jus- 
tify its  discrimination  against  Carpenter  by 
effectively  ending  contact  with  his  children 
because  he  is  male. 

No  evidence  was  presented  about  the 
level  of  overcrowding  that  would  exist  if  the 
out-of-state  transfers  stopped.  The  court 
rejected  the  VDOC’s  distinction  between 
male  and  female  prisoners  on  the  basis  of 
statistics  related  to  how  many  women  tend 
to  be  sole  custodians  of  their  minor  children 
before  going  to  prison,  because  it  was  “a  post 
hoc  justification”  and  there  was  no  evidence 
to  support  it. 

The  Superior  Court  found  the  VDOC’s 
objective  of  reducing  the  prison  population 
was  not  met  by  “sending  men  who  are 
parents  of  minor  children"  to  out-of-state 
facilities.  Prison  officials  did  not  even 
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know  how  many  out-of-state  prisoners  had 
minor  children  or  if  they  would  choose  to 
have  visitation  with  their  children  if  they 
remained  in  Vermont. 

“[T]he  evidence  does  not  show  that 
making  it  impossible  for  male  inmates  to 
see  their  minor  children  rationally  advances 
any  goal  of  the  government,”  the  court 
wrote,  “and  sending  men  out  of  state  with- 
out considering  their  parental  status  is  an 
overinclusive  classification.” 

Accordingly,  in  an  August  13,  2014 
order,  the  Superior  Court  held  that  the 
VDOC’s  policy  of  transferring  only  male 
prisoners  to  out-of-state  facilities  violates 
the  equal  protection  clause  and  common 


benefits  clause  under  the  Vermont  Con- 
stitution. As  relief,  it  ordered  state  prison 
officials  “to  promptly  return  Carpenter  to 
a Vermont  institution  where  he  can  see  his 
young  children.”  The  state  decided  not  to 
appeal  the  order,  which  only  affected  Car- 
penter. See:  Carpenter  v.  Pallito,  Vermont 
Superior  Court,  Washington  Unit,  Docket 
No.  531-9-13  Wncv. 

In  June  2015  the  VDOC  removed  all 
of  its  prisoners  from  the  CCA-operated 
facility  in  Kentucky,  plus  several  dozen 
others  from  another  CCA  prison  in  Ari- 
zona. Rather  than  being  returning  home, 
however,  the  280  prisoners  were  transferred 
to  the  North  Lake  Correctional  Facility  in 


Baldwin,  Michigan  - a prison  managed  by 
The  GEO  Group.  GEO  had  extensively 
lobbied  Michigan  officials  to  reopen  the 
North  Lake  facility,  which  had  closed  in 
2011.  The  company’s  contract  with  Vermont 
allows  the  state  to  send  up  to  675  prisoners 
to  the  GEO  prison  at  a rate  of  $61.80  per 
prisoner  per  diem.  GEO  Group  also  has  a 
contract  with  Washington  State  to  house 
up  to  1,000  prisoners  at  North  Lake,  but 
no  Washington  prisoners  have  yet  been  sent 
to  the  Michigan  facility. 

Ironically,  Vermont’s  official  state 
motto  is  “Freedom  and  Unity.” 

Additional  source:  www.mlive.com 


Wisconsin  DOC  Pays  Former  Prisoner  for  Miscalculating  Sentence 

by  Gary  Hunter 


On  April  4,  2014,  the  Wisconsin 
Department  of  Corrections  (DOC) 
was  ordered  to  pay  $7,600  to  former  pris- 
oner Robin  N.  Gavinski  for  holding  him 
too  long  in  prison.  Gavinski  was  serving 
three  sentences  that  were  supposed  to  run 
concurrently;  due  to  an  administrative  error, 
however,  DOC  employees  calculated  one 
of  the  sentences  as  consecutive.  As  a result, 
instead  of  being  released  on  June  18,2011, 
Gavinski  was  held  until  August  7, 2012  - 
amounting  to  an  extra  417  days  in  prison. 

Gavinski  filed  his  first  suit  against 
the  DOC  in  March  2013.  In  his  original 
claim  he  requested  $67,465.04  for  lost 
wages  and  attorney  fees,  but  at  the  time 
was  unable  to  determine  the  names  of 
the  prison  employees  responsible  for  er- 
roneously calculating  his  time.  Following 
the  advice  of  his  attorney,  he  voluntarily 
dropped  the  claim. 

Drawing  a parallel  between  his  own 
illegal  incarceration  and  prisoners  who 
are  later  proven  innocent  and  released, 
Gavinski  reinitiated  his  suit  against  the 
DOC,  requesting  a review  by  the  State  of 
Wisconsin  Claims  Board.  He  recalculated 
damages  under  § 775.05  Stats  and  proposed 
an  alternative  settlement  of  $7,600. 
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Even  though  they  admitted  to  making 
the  error,  DOC  officials  fought  Gavinski’s 
claim.  They  argued  that  his  action  was  a 
tort  claim  and  they  were  thus  entitled  to 
sovereign  immunity;  the  DOC  also  argued 
that  it  was  the  responsibility  of  Gavinski 
and  his  attorneys  to  ensure  that  his  time 
was  calculated  correctly. 

Gavinski  pointed  out  that  he  had  three 
separate  trial  attorneys  in  the  case  that  in- 
volved the  sentence  calculation  error,  and 
that  the  calculation  of  his  time  was  the 
DOC’s  responsibility.  He  showed  that  § 
775.01  Stats.,  used  by  the  DOC  to  defend 
its  position,  does  not  apply  to  tort  claims. 
He  also  demonstrated  that  the  Claims 
Board  had  a history  of  paying  tort  claims 
without  affecting  the  sovereign  immunity 
of  the  state. 

The  Board  ruled  in  Gavinski’s  favor, 
citing  § 16.007(5)  Stats. -which  authorizes 
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compensation  for  negligence  without  af- 
fecting the  state’s  sovereign  immunity.  The 
Board  also  encouraged  the  DOC  to  “correct 
sentencing  miscalculations”  such  as  those 
that  occurred  in  Gavinski’s  case. 

Source:  http://claimsboard.wi.gov 
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$350,000  Settlement  for  Estate  of 
Prisoner  Murdered  at  Georgia  Prison 

by  David  Reutter 


he  Georgia  Department  of  Correc- 
tions  (GDC)  agreed  to  pay  1350,000 
to  settle  a civil  rights  action  filed  by  the 
estate  of  a prisoner  murdered  at  Hays  State 
Prison  (Hays). 

As  previously  reported  in  PLN,  in  late 
2012  and  early  2013  four  Hays  prisoners 
were  killed  over  a five-week  period.  [See: 
PLN,  Feb. 2014,  p.lj.The  settlement  came 
in  a lawsuit  brought  by  the  family  of  one  of 
those  slain  prisoners,  Damion  MacClain. 

The  complaint  alleged  that  Hays, 
a maximum-security  facility  that  hous- 
es about  1,600  prisoners,  had  “security 
conditions”  that  had  “deteriorated  to  un- 
constitutional levels,  resulting  in  multiple 
stabbings, beatings,  and  assaults  on  inmates 
and  officers.”  The  “atmosphere  of  chaos 
and  violence”  that  reigned  at  Hays  was  so 
pervasive  that  between  July  27  and  De- 
cember 11,  2012  there  were  26  incidents 
of  documented  assaults  and  stabbings.  Of 
those,  at  least  15  prisoners  required  off-site 
emergency  medical  care  for  serious  injuries. 

On  December  19,  2012,  prisoner 
Derrick  Stubbs  was  found  dead  in  his  seg- 
regation cell,  the  complaint  alleged.  “[H]e 
had  been  assaulted  in  another  part  of  the 
prison  where  the  locks  did  not  work.”  Just 
a week  later,  on  December  26,  MacClain, 
27,  was  beaten  and  strangled  to  death  by 
prisoners  who  were  able  to  leave  their  cells 
in  the  middle  of  the  night  due  to  broken 
cell  door  locks. 

Two  other  prisoners  were  assaulted 
with  “a  sharpened  piece  of  metal”  at  Hays  on 
January  3 and  12, 2013.  That  same  month, 
prisoner  Nathaniel  Reynolds  was  murdered 
with  a shank.  The  complaint  also  noted 
that  “19-year-old  Pippa  Hall-Jackson  was 
stabbed  to  death  by  a fellow  Hays  prisoner 
on  February  5, 2013,  at  Georgia  Diagnostic 
and  Classification  Prison,  shortly  after  both 
men  stepped  off  a bus  from  Hays.” 

Prison  officials  received  annual  audits 
between  2008  and  2012  that  reported  the 
cell  door  locks  at  Hays  could  be  easily 
opened,  allowing  prisoners  to  roam  in  and 
out  of  their  cells  at  will.  Yet  they  took  no 
action  to  fix  the  problem  or  to  “control 
dangerous  inmate  movements.” 

“We  can’t  tolerate  this  level  of  vio- 
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lence  and  trauma  in  our  state  institutions,” 
said  Southern  Center  for  Human  Rights 
(SCHR)  senior  attorney  Sarah  Geraghty. 
“Prison  officials  knew  that  40%  of  the  cell 
door  locks  at  this  maximum  security  prison 
were  broken,  but  no  one  fixed  the  problem 
until  three  people  died.” 

Violence  was  so  out  of  control,  the 
complaint  alleged,  that  guards  “often 
remained  in  control  rooms  because  they 
were  afraid  to  enter  prison  dorms.”  On  the 
night  of  MacClain’s  murder,  a guard  had 
not  made  security  checks  for  four  hours, 
and  no  staff  were  around  to  respond  to  his 
screams  for  help. 

The  $350,000  settlement  was  reached 
on  November  11,  2014,  but  MacClain’s 
mother  did  not  live  to  see  it;  she  died  earlier 
that  year  under  questionable  circumstances. 
MacClain’s  estate  was  represented  by  SCHR 


A San  Antonio,  Texas  judge  is  con- 
sidering  what  he  will  recommend  to 
the  Texas  Court  of  Criminal  Appeals  after 
hearing  testimony  that  four  women  con- 
victed of  sexually  abusing  two  young  girls 
in  1994  should  be  exonerated.  The  women, 
who  are  known  to  their  supporters  and  in 
the  media  as  the  “San  Antonio  Four,”  have 
maintained  their  innocence  since  they  were 
convicted  and  sent  to  prison  in  1997. 

On  November  11,  2013,  three  of  the 
women  were  granted  personal  recognizance 
bonds  after  a court  recommended  that  their 
convictions  be  reversed;  they  had  served 
15  years  in  prison.  Visiting  Senior  Judge 
Pat  Priest  will  determine  whether  all  four 
should  be  formally  exonerated;  the  recom- 
mendation to  reexamine  their  convictions 
came  in  a state  habeas  proceeding  after  the 
prosecution  admitted  that  expert  testimony 
used  at  trial  was  scientifically  flawed.  In  ad- 
dition to  that  admission,  one  of  the  victims 
recanted  her  story. 

Elizabeth  Ramirez,  40,  was  sentenced 
to  37V2  years  in  prison  after  being  convicted 
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attorneys  Geraghty  and  Melanie  Velez,  and 
by  Lawrence  Bracken  and  Andrew  Stulce 
with  the  law  firm  of  Hunton  & Williams. 
See:  MacClain  v.  Owens,  U.S.D.C.  (N.D. 
Georgia),  Case  No.  4:13-cv-00210-HLM. 

Shortly  before  the  settlement  was 
reached  in  the  lawsuit  over  MacClain’s 
death,  the  mothers  of  Hall-Jackson  and 
Reynolds  filed  a similar  federal  civil  rights 
action  against  Georgia  prison  officials. 

“These  guys  aren’t  angels.  They  are  there 
for  a reason,  but  they  weren’t  sentenced  to 
death,”  noted  attorney  A.  Thomas  Stubbs, 
who  represented  the  Hall-Jackson  and 
Reynolds  families.  That  case  settled  in 
February  2015  for  $110,000.  See:  Jackson 
v.  Owens,  U.S.D.C.  (N.D.  Georgia),  Case 
No.  4:14-cv-00254-HLM. 

Additional  source:  www.timesfreepress.com 


of  sexual  assault  of  a child  and  indecency 
with  a child  for  allegedly  sexually  abusing 
her  two  nieces,  who  were  7 and  9 years  old 
at  the  time.  Also  charged  in  the  case  were 
Ramirez’s  roommate,  Kristie  Mayhugh,  42, 
and  friends  Cassandra  Rivera,  40,  and  Anna 
Vasquez,  39,  who  were  convicted  in  a joint 
trial  in  1998.  Previously,  Vasquez  had  been 
released  on  parole. 

At  an  April  22,  2015  hearing,  Judge 
Priest  listened  as  the  mother  of  one  of  the 
alleged  victims  - Stephanie  Limon  Mar- 
tinez, now  25  - told  of  a conversation  she 
had  with  her  daughter  in  the  fall  of  2012. 

“She  goes,  ‘I  don’t  remember  anything 
bad  happening  to  us,”’  Rosemary  Camarillo 
said  on  the  witness  stand. 

“You’re  her  mother.  Did  you  believe 
her  when  she  said  she  doesn’t  remember 
anything  bad  happening?”  asked  attorney 
Mike  Ware,  who  is  representing  the  San 
Antonio  Four. 

“Yes,  I believe  her,”  Camarillo  re- 
sponded. 

Earlier  in  the  hearing,  Ramirez  had 
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Judge  to  Recommend  Whether  to  Exonerate 
"San  Antonio  Four"  of  Sexual  Assault  Convictions 

by  Matt  Clarke 


again  denied  the  allegations. 

“Did  you  sexually  assault  Stephanie?” 
Ware  asked. 

“No  sir,”  she  testified.  She  also  denied 
sexually  assaulting  her  other  niece,  Vanessa 
Ramirez. 

The  girls  had  originally  accused  the 
four  women  of  holding  them  down,  sexually 
assaulting  them  with  various  objects  and 
threatening  them  with  a gun  while  they 
stayed  with  their  aunt  for  a week  in  1994 
when  their  father  was  busy  with  work.  There 
were  wild  accusations  at  the  time  of  Satan- 
ism, and  supporters  have  said  homophobia 
also  played  a role;  Rivera  and  Vasquez  had 
revealed  themselves  as  lesbians  to  their 
families  and  were  dating. 

Vanessa  Ramirez,  now  27,  still  main- 
tains the  abuse  took  place,  but  Martinez 
had  earlier  confessed  to  making  false  ac- 
cusations, telling  San  Antonio  Express-News 
reporter  Michelle  Mondo  in  August  2012, 
“I  want  my  aunt  and  her  friends  out  of 
prison.  Whatever  it  takes  to  get  them  out 
I’m  going  to  do.  I can’t  live  my  life  know- 
ing that  four  women  are  sleeping  in  a cage 
because  of  me.” 

In  a March  19,2015  article  published 


in  the  Texas  Tribune,  Maurice  Chammah 
with  The  Marshall  Project  wrote  that  the 
then-7-year-old  Martinez  was  pressured 
by  her  father,  Javier  Limon,  to  falsely  ac- 
cuse her  aunt.  “I  was  threatened,”  Martinez 
recalled,  “and  I was  told  that  if  I did  tell  the 
truth  that  I would  end  up  in  prison,  taken 
away,  and  even  get  my  ass  beat.” 

Family  members  said  Limon  wanted 
revenge  because  Ramirez  had  rejected  his 
romantic  advances,  a contention  Limon 
has  vigorously  denied.  Chammah  reported 
that  Limon  said  his  daughters  came  to  him 
unsolicited  about  the  abuse  and  that  he  did 
what  any  good  father  would  do:  he  went  to 
the  authorities. 

The  release  of  Ramirez,  Mayhugh  and 
Rivera  from  prison  followed  the  revelation 
that  evidence  presented  at  trial  by  the  state’s 
key  medical  witness  was  flawed.  Dr.  Nancy 
Kellogg  had  testified  that  scarring  she 
discovered  on  one  of  the  girl’s  hymens  in- 
dicated sexual  abuse,  which  has  since  been 
debunked  by  the  scientific  community. 

After  their  release,  the  San  Antonio 
Four  have  made  an  effort  to  reconnect  with 
each  other  and  share  their  lives.  Ramirez 
said  the  topics  of  their  conversations  focus 


more  on  day-to-day  living  than  on  their 
pending  case. 

“Us  all  knowing  that  nothing  ever 
happened,  there’s  nothing  really  to  discuss 
about  it,”  she  stated.  “We  just  try  to  support 
each  other,  stay  by  each  others’  side.” 

Ramirez  said  she  has  never  held  a 
grudge,  either  against  the  girls  who  ac- 
cused them  of  sexual  abuse  or  the  jurors 
who  convicted  them.  Prior  to  the  hearing 
before  Judge  Priest,  she  expressed  hope  that 
the  truth  would  finally  be  told. 

“I  hope  this  will  open  doors  to  a lot 
of  women  who  are  incarcerated  for  a long 
period  of  time,”  she  said.  “If  this  could  help 
someone  - if  we  could  be  their  voice  - they 
will  have  that  hope  and  that  chance,  I pray 
that  this  will  be  the  opportunity  that  it  will.” 

There  are  no  deadlines  forjudge  Priest 
to  make  his  recommendation  to  the  Texas 
Court  of  Criminal  Appeals,  or  for  the  ap- 
pellate court  to  rule  on  the  women’s  petition 
to  have  their  convictions  overturned. 

Sources:  San  Antonio  Express-News,  As- 
sociated Press,  www.texastribune.org,  www. 
expressnews.com,  www.ksat.com,  www. 
mysanantonio.  com 
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Illinois:  Exonerated  Sex  Offender  Sues  for  Wrongful  Conviction 


An  Illinois  man  who  was  wrong- 
fully  convicted  of  a sex  offense,  and 
released  from  prison  after  his  supposed 
victim  was  discredited,  has  filed  a federal 
lawsuit  against  the  city  of  Chicago,  the 
Chicago  police  department  and  other  de- 
fendants as  a result  of  his  2002  conviction 
for  a rape  he  did  not  commit.  In  the  mean- 
time, Carl  Chatman,  59,  has  had  to  defend 
himself  against  the  faulty  bookkeeping  of 
Illinois’  sex  offender  registry. 

Chatman  was  released  from  prison  in 
2013  thanks  to  the  efforts  of  the  North- 
western Law  School’s  Center  on  Wrongful 
Convictions. The  prosecution  did  not  oppose 
his  certificate  of  innocence;  in  fact,  the  Cook 
County  State’s  Attorney’s  office  provided 
hard  copies  of  Chatman’s  release  documents 
to  the  Illinois  Department  of  Corrections, 
and  prison  officials  claimed  they  entered  a 
“Court  Ordered  Discharge”  into  the  state’s 
criminal  database  - though  they  failed  to 
indicate  the  reason  for  the  discharge.  As  a 
result,  Chatman’s  name  continued  to  appear 
on  the  sex  offender  registry  and  he  was  later 
arrested  for  failure  to  register. 

“The  whole  thing  is  kind  of  a mess,  and 
it  really  ought  to  be  cleaned  up  and  fixed  so 
this  kind  of  thing  doesn’t  happen,”  said  Rob 
Warden,  executive  director  of  the  Center  on 
Wrongful  Convictions. “[T]he  government 
maintains  the  database.  If  they  are  going  to 
maintain  [it]  and  make  it  public,  then  they 
have  an  obligation  to  make  sure  that  it  is 
accurate,”  he  stated.  Warden  went  to  the 
police  station  and  Chatman  was  released 
shortly  thereafter. 

Chatman’s  attorney,  Russell  Ainsworth, 
with  the  law  firm  of  Loevy  & Loevy, 
dismissed  the  state’s  claim  that  it  was  the 
responsibility  of  the  defendant  to  ensure 
that  his  records  had  been  changed. 

“It  is  asinine  to  put  the  impetus  on 
the  exonerated  person  that  now  that  you 
have  been  absolved  of  a crime,  you  have 
to  absolve  yourself  from  being  on  the  [sex 
offender]  registry,”  he  noted. 

In  Chatman’s  lawsuit,  the  mentally 
challenged,  once-homeless  veteran  al- 
leges that  police  and  the  assistant  state’s 
attorney  coerced  him  into  confessing  to 
the  rape  of  a courtroom  clerk.  Further,  the 
complaint  contends,  prosecutors  withheld 
key  evidence  that  would  have  cast  doubt 
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on  the  credibility  of  the  alleged  victim  of 
the  attack. 

“Carl  Chatman  spent  more  than  11 
years  in  prison  for  a rape  he  did  not  com- 
mit,’’the  lawsuit  charges.  “Not  only  did  Mr. 
Chatman  not  commit  the  rape  for  which 
he  was  wrongfully  convicted,  but  the  rape 
never  even  occurred  at  all.  The  purported 
victim  made  up  an  account  of  having  been 
raped  in  Chicago’s  Daley  Center  so  that  she 
could  bring  a lawsuit  for  money  damages 
against  the  company  responsible  for  the 
building’s  security.” 

“After  the  purported  rape  victim  made 
up  the  story  of  having  been  attacked  in  the 
Daley  Center,  the  defendants  proceeded  to 
‘solve’  the  crime,”  the  complaint  continues. 
“Specifically,  in  their  zealousness  to  obtain 
a swift  conviction  in  a high-profile  case,  the 
defendant  Chicago  police  officers  took  ad- 
vantage of  Mr.  Chatman’s  mental  instability 
and  coerced  him  to  falsely  confess  to  a crime 
that  never  actually  happened.” 

Chatman,  who  previously  had  been 
diagnosed  with  schizophrenia  and  has  a 
low  IQj,was  arrested  on  the  same  day  that 
the  supposed  victim,  Susan  Riggio,  was 
attacked.  Police  “took  advantage  of  his 
diminished  capacity  and  mental  vulnerabili- 
ties” to  force  him  to  sign  a false  confession, 
and  Cook  County  Judge  Michael  Toomin 
sentenced  Chatman  to  the  maximum 
30  years  in  prison,  calling  the  crime  “an 
outrageous  assault  on  a public  employee,” 
according  to  the  Chicago  Tribune. 

Prosecutors  used  Chatman’s  confession 
to  secure  his  conviction  even  though  security 
cameras  never  recorded  him  entering  or  leav- 
ing the  Daley  Center  on  the  day  of  the  attack 
and  no  DNA  evidence  - semen,  hair  or  any 
other  genetic  material  from  Chatman,  or  any- 
one else  for  that  matter  - was  discovered  on 
Riggio’s  person.  In  addition,  Riggio  claimed 
that  she  bit  Chatman  and  urinated  on  him 
and  that  he  held  a pair  of  scissors  to  her  throat, 
but  police  never  found  any  of  her  DNA  on 
him  or  any  fingerprints  on  the  scissors. 

As  it  turned  out,  the  false  accusations 
against  Chatman  were  not  the  first  brought 
by  Riggio. 

“This  marked  the  second  time  this 
same  woman  had  fabricated  rape  charges 
in  order  to  bring  a legal  action  against  a 
building  security  company  for  illicit  finan- 


cial gain,”  Chatman’s  lawsuit  argues.  “At 
the  time,  Defendant  Riggio  was  also  under 
severe  financial  pressures.  She  and  her  hus- 
band had  been  gambling  heavily,  and  had 
experienced  over  $500,000  in  losses  in  the 
year  2000  alone.  Defendant  Riggio  was  also 
intent  on  divorcing  her  husband.” 

As  a result  of  these  financial  pressures, 
“Riggio  concocted  a plan  to  falsely  claim 
that  she  had  been  raped  inside  the  Daley 
Center,  thereby  enabling  her  to  sue  various 
entities  responsible  for  the  Daley  Center’s 
security,”  the  complaint  continues.  “De- 
fendant Riggio  had  engaged  in  the  exact 
same  scheme  some  20  years  earlier.  In  1979, 
facing  different  financial  pressures,  defen- 
dant Riggio  falsely  claimed  that  she  was 
raped  inside  a downtown  office  building 
in  the  early  morning  hours,  before  anyone 
else  had  arrived  to  work.  Defendant  Rig- 
gio then  sued  the  building’s  management 
and  received  a cash  settlement....  Having 
succeeded  in  the  1970s  with  a bogus  civil 
suit  against  a building  manager  based  on  a 
false  accusation  of  rape,  defendant  Riggio 
decided  to  pull  the  same  scam  all  over  again. 
This  time,  Mr.  Chatman  was  her  victim.” 

Even  though  Riggio  started  the  chain 
of  events,  Chatman  would  not  have  been 
arrested  and  convicted  except  for  the  actions 
of  the  Chicago  police  and  prosecution,  the 
suit  contends. 

“The  law  enforcement  defendants  com- 
mitted one  or  more  of  the  following  types 
of  misconduct:  coercing  a false  confession 
from  Mr.  Chatman;  withholding  material 
exculpatory  evidence  from  Mr.  Chatman; 
destroying  exculpatory  evidence;  and  fab- 
ricating inculpatory  evidence  that  was  used 
to  help  convict  Mr.  Chatman.” 

There  is  also  a suspicion  that  Chat- 
man was  beaten  by  a controversial  former 
Chicago  police  detective,  Kriston  Kato,  who 
was  identified  by  a tipster  as  the  officer  who 
“hit  [Chatman]  with  such  a blow  that  last 
time  that  the  suspect  groaned  from  sheer 
pain  and  doubled  over  grasping  [sic]  for  air,” 
according  to  an  anonymous  complaint  filed 
by  a police  employee. 

“The  complaint  was  initially  submitted 
on  May  27, 2002 , by  interdepartmental  mail 
and  it  was  submitted  to  Internal  Affairs  to  a 
specific  name,”  Ainsworth  told  the  Chicago 
Sun-Times.  “It  was  buried  and  nothing  hap- 


February  2016 


54 


Prison  Legal  News 


pens  until  2004  when  Carl  is  convicted.” 

“Chatman  was  a very  vulnerable  indi- 
vidual with  a low  IQ^and  mental  illness,” 
Ainsworth  added.  “It  is  very  apparent  to 
anyone  who  speaks  to  him  that  his  thought 
processing  is  different  than  other  people, 
and  he  was  immediately  placed  in  the  acute 
psychiatric  wing  of  the  j ail.  The  information 
in  his  confession  came  from  the  examining 


attorney  and  officers  - it  did  not  originate 
from  him  at  all.” 

According  to  Chatman’s  lawsuit, 
Riggio  settled  her  civil  action  against  the 
Daley  Center’s  security  company  and 
Cook  County  for  an  undisclosed  amount; 
authorities  have  said  she  cannot  be  charged 
with  perjury  because  the  statute  of  limita- 
tions has  expired.  The  federal  district  court 


dismissed  several  of  Chatman’s  claims  in 
March  2015,  and  his  lawsuit  remains  pend- 
ing on  the  remaining  claims.  See:  Chatman 
v.  Roberts , U.S.D.C.  (N.D.  111.),  Case  No. 
l:14-cv-02945.P 

Sources:  www.correctionsone.com , www. 
courthousenews.  com,  http:// Chicago,  suntimes. 
com,  Chicago  Tribune 


Ninth  Circuit:  Appeal  Challenges  Probation  Revocation 
for  Exercising  First  Amendment  Rights 


A FORMER  FEDERAL  PRISONER  IS  APPEAL- 
ing  the  revocation  of  his  supervised 
release  for  engaging  in  conduct  that  he 
argues  is  protected  under  the  First  Amend- 
ment. The  Cato  Institute,  Electronic 
Frontier  Foundation,  ACLU,  Brechner 
First  Amendment  Project  at  the  University 
of  Florida  and  First  Amendment  Coalition 
filed  ajoint  amicus  brief  in  support  of  an  ap- 
peal by  Darren  David  Chaker,  who  seeks  to 
reverse  a San  Diego  federal  judge’s  decision 
to  revoke  his  probation  due  to  comments 
he  made  on  an  online  blog. 

Nevada  Attorney  General’s  Office 
investigator  Leesa  Fazal  had  seen  Chaker ’s 
blog  post,  which  provided  information  on 
why  Fazal  had  been  “forced  out  of  the  Las 
Vegas  Metro  Police  Department.”  Fazal 
felt  the  blog  insulted  her  credibility  and 
reported  it  to  her  superior  at  the  Attorney 
General’s  Office,  then  to  the  FBI  and  the 
Las  Vegas  Metro  Police  Department.  All 
three  agencies  declined  to  arrest  Chaker. 
She  then  contacted  Chaker’s  federal  proba- 
tion officer,  who  had  him  jailed  pending  a 
hearing.  The  probation  officer  did  not  verify 
whether  Chaker’s  blog  comments  were 
truthful  or  not. 

Although  she  was  in  court,  the  govern- 
ment did  not  call  Fazal  as  a witness  during 
the  hearing.  Further,  rather  than  requiring 
the  government  to  prove  that  Chaker  had 
posted  false  information,  the  court  shifted 
the  burden  by  asking  Chaker  what  evidence 
he  had  that  Fazal  had  been  “forced  out”  of 
the  police  department.  When  Chaker  re- 
sponded that  he  obtained  the  information 
from  other  blogs,  the  court  dismissed  his 
defense,  found  he  had  violated  the  condi- 
tions of  his  supervised  release  by  making 
harassing  or  otherwise  defamatory  state- 
ments, and  ordered  him  to  serve  six  months 
in  a halfway  house. 

“The  case  goes  to  the  core  of  the  First 


Amendment,”  said  David  Loy,  director 
of  the  ACLU  for  San  Diego  and  Impe- 
rial Counties.  “The  court  relied  on  ‘a  novel 
hodgepodge  of  miscellaneous  defamation 
and  harassment  elements’  to  find  Mr. 
Chaker  in  violation  without  requiring  the 
government  to  prove  the  constitutionally 
required  elements  of  defaming  a public 
official.” 

For  government  to  regulate  speech  in 
this  context,  Chaker  argued  on  appeal  that 
it  must  be  “integral  to  criminal  conduct.” 
In  this  case  the  “forced  out”  blog  comment 
was  reviewed  by  local,  state  and  federal 
law  enforcement  officials  who  declined  to 
arrest  Chaker,  thus  it  did  not  constitute 
criminal  conduct.  In  addition,  Chaker  did 
not  threaten  Fazal  in  any  manner  and  she 
was  only  concerned  about  her  reputation. 

“The  First  Amendment  protects  the 
right  of  everyone  to  use  the  Internet  to 
criticize  government  officials  - including 
people  on  supervised  release  from  prison,” 
noted  Electronic  Frontier  Foundation  se- 
nior staff  attorney  Adam  Schwartz. 

Additionally,  as  a public  figure,  Fazal 
was  entitled  to  less  protection  against 
defamation  and  invasion  of  privacy  than 
non-public  figures.  In  Duraji  v.  City  of 
Douglas,  Arizona,  904  F.2d  1372  (9th 
Cir.  1990),  the  Ninth  Circuit  held  that 
profanities  and  obscene  gestures  directed 


at  a police  officer  by  a car  passenger  were 
speech  and  conduct  protected  under  the 
First  Amendment.  Considering  that  such 
insults  are  protected,  Chaker  argued  that 
his  blog  post  was  well  within  the  scope  of 
constitutional  protection. 

In  sum,  Chaker  contends  on  appeal 
that  he  had  an  absolute  free  speech  right 
to  post  his  blog  comment  about  Fazal.  As 
the  U.S.  Supreme  Court  has  noted,  “The 
freedom  of  individuals  verbally  to  oppose 
or  challenge  police  action  without  thereby 
risking  arrest  is  one  of  the  principal  char- 
acteristics by  which  we  distinguish  a free 
nation  from  a police  state.”  See:  Houston  v. 
Hill,  482  U.S.  451  (1987). 

In  a previous  case,  Chaker  v.  Crogan, 
428  F.3d  1215  (9th  Cir.  2005),  cert,  denied, 
Chaker  filed  a habeas  petition  that  effec- 
tively struck  down  a law  prohibiting  citizens 
from  filing  purported  false  complaints 
against  police  officers.  In  his  current  appeal, 
which  remains  pending,  he  said  he  hopes 
the  Ninth  Circuit  will  reverse  the  district 
court’s  order  and  “uphold  the  First  Amend- 
ment rights  of  people  who  are  on  supervised 
community  release,  as  they  should  not  be 
marginalized.”  See:  United  States  v.  Chaker , 
Ninth  Circuit  Court  of  Appeals,  Case  Nos. 
15-50138  and  15-50193.  P 

Sources:  www.aclusandiego.org, www.eff.org 
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Civil  Rights  Advocates  Laud  Healthcare 
Settlement  with  Arizona  Prison  System 


CIVIL  RIGHTS  ORGANIZATIONS  HAILED 

the  settlement  of  a class-action  lawsuit 
filed  against  the  Arizona  Department  of 
Corrections  (ADC)  in  the  wake  of  scores 
of  prisoner  deaths  and  preventable  injuries 
stemming  from  medical  treatment  so  poor 
that  one  private  prison  healthcare  company 
withdrew  from  its  contract.  A federal  court 
in  Phoenix  approved  the  settlement  on 
February  18, 2015,  bringing  an  end  to  the 
suit  filed  by  the  American  Civil  Liberties 
Union  (ACLU),  Prison  Law  Office,  Ari- 
zona Center  for  Disability  Law  and  others 
on  behalf  of  more  than  33,000  Arizona  state 
prisoners.  [See:  PLN,  Sept.  2012,  p. 34]. 

“The  Arizona  Department  of  Correc- 
tions has  agreed  to  changes  that  will  save 
lives, ’’Prison  Law  Office  director  Don  Specter 
said  after  the  settlement  agreement  was  first 
announced.  “This  settlement  will  bring  more 
humane  treatment  for  prisoners  with  serious 
healthcare  needs,  and  the  potential  for  their 
conditions  to  improve  rather  than  worsen.” 

“At  last,  the  Arizona  Department  of 
Corrections  will  provide  its  prisoners  with 
adequate  medical,  mental  health,  and  den- 
tal care,”  he  continued.  “This  is  what  the 
Constitution  and  our  consciences  demand.” 

However,  ADC  Director  Charles  L. 
Ryan  issued  a statement  that  seemed,  on 
its  face,  to  contradict  allegations  contained 
in  the  lawsuit. 

“This  is  positive  news,”he  said. “On  the 
eve  of  trial,  the  plaintiffs  in  this  case  have 
essentially  agreed  that  the  department’s 
current  policies  and  practices,  along  with 
recent  enhancements  to  programming 
opportunities,  adequately  addresses  the 
plaintiffs’ concerns  relating  to  constitutional 
healthcare  and  conditions  of  confinement 
for  maximum  custody  and  mentally  ill 
inmates.” 

The  settlement  in  the  class-action 
case  establishes  a mandate  for  the  ADC 
to  comply  with  more  than  100  healthcare 
standards  on  a wide  range  of  medical  is- 
sues ranging  from  improved  monitoring 
of  prisoners  with  chronic  conditions,  such 
as  diabetes  and  hypertension,  prenatal  care 
for  pregnant  prisoners  and  dental  care.  The 
settlement  also  includes  provisions  to  limit 
the  ADC’s  use  of  solitary  confinement  for 
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prisoners  who  are  diagnosed  with  serious 
mental  illnesses,  and  to  provide  a minimum 
of  19  hours  weekly  out  of  their  cells,  com- 
pared to  only  six  hours  weekly  in  the  past. 

Further,  the  settlement  agreement  calls 
for  more  mental  health  treatment  and  other 
programming  for  seriously  mentally  ill  pris- 
oners, restricts  guards’  use  of  pepper  spray 
on  such  prisoners  except  when  necessary  to 
prevent  injury  or  escape,  and  makes  other 
critical  reforms  in  overall  prison  conditions. 

Importantly,  the  ADC  must  allow 
ongoing  monitoring  and  oversight  by  the 
prisoners’  attorneys  to  ensure  that  the  state 
is  complying  with  its  obligations. 

The  settlement  followed  years  of  tur- 
moil with  respect  to  abysmal  medical  care 
for  ADC  prisoners,  which  came  to  light 
in  federal  court  records  unsealed  in  Sep- 
tember 2013.  According  to  a PowerPoint 
presentation  contained  in  the  records, 
Pittsburgh -based  prison  healthcare  provider 
Wexford  Health  Sources,  Inc.  determined 
that  the  ADC’s  level  of  medical  care  was  so 
deficient  that  the  company  and  the  state  can- 
celled their  three-year,  $349  million  contract 
after  only  four  months,  due  to  “both  parties 
encountering  unforeseeable  challenges.” 

ACLU  attorney  Dan  Pochoda  noted 
that  “[Wexford]  specifically  said  there  were 
four  areas  that  were  required  for  constitu- 
tional care  and  minimally  adequate  care, 
and  in  all  four  areas  the  Arizona  Depart- 
ment of  Corrections  failed.” 

According  to  PowerPoint  slides  from 
a meeting  between  Wexford  executives  and 
state  prison  officials,  the  baseline  for  “consti- 
tutionally mandated  correctional  healthcare” 
includes  guaranteed  access  to  and  delivery  of 
services  to  prisoners,  cooperation  between 
medical  providers  and  prison  security  “to 
ensure  safety  and  access  to  care,”  policies 
in  accordance  with  credentialed  standards 
and  “sound  clinical  practices.”  The  ADC 
“had  none  of  these  components  functioning 
properly,”  Wexford  found. 

The  company  also  said  the  ADC  had 
mismanaged  prisoners  with  hepatitis  and 
HIV,  including  administering  hepatitis  A 
and  B vaccines  inappropriately,  subjecting 
“hundreds  of  patients  to  unnecessary  and 
invasive  liver  biopsies”  to  detect  hepatitis 


C,  and  “placing  inmates  at  risk  for  med- 
resistant  HIV.” 

An  audit  of  the  ADC’s  15  prison  com- 
plexes “found  serious  deficiencies  at  every 
facility,”  Wexford  reported,  due  mostly  to 
the  prison  system’s  nursing  staff,  which  the 
company  cited  as  the  core  of  the  problems. 
Arizona  prison  nurses,  Wexford  officials  said, 
have  “poor,  under-developed  skill  sets”  and 
lack  accountability,  professionalism,  critical 
thinking  skills,  and  time  management  and 
organizational  skills  - characteristics  that 
have  been  “engrained  within  a dysfunctional 
organizational  culture.” 

Research  conducted  for  an  inde- 
pendent TV  news  investigation  found 
that  prisoner  healthcare  worsened  when 
Tennessee-based  Corizon  Health,  the  na- 
tion’s largest  private  prison  medical  care 
provider,  took  over  in  January  2013  after 
Wexford  withdrew  from  its  contract.  [See: 
PLN,  July  2013,  p.l]. 

According  to  records  obtained  by 
KPNX-TV,  Corizon  failed  to  provide  time- 
ly medical  care  to  Arizona  prisoners  at  least 
16,000  times  during  an  eight-month  period 
in  2013  and,  from  March  2013  through 
October  2013,  frequently  provided  no  care 
at  all.  Some  of  the  company’s  worst  cases 
of  neglect,  the  investigation  found,  included 
delivering  no  treatment  to  an  HIV-positive 
prisoner  at  the  Tucson  complex  and  delay- 
ing chemotherapy  for  two  other  prisoners 
at  the  same  facility,  failing  to  renew  psycho- 
tropic medications  for  mentally  ill  prisoners 
in  Yuma  and  failing  to  reorder  chronic-care 
medication  for  dozens  of  prisoners  at  the 
Eyman  facility  in  Florence. 

Another  prisoner  in  Tucson  was  forced 
to  undergo  a craniotomy  after  he  fell  33 
times  in  the  infirmary  under  zero  supervi- 
sion. Mentally  ill  prisoners  in  Yuma  had  not 
been  seen  by  doctors  since  December  2012. 
And  at  the  women’s  prison  in  Perryville, 
there  were  long  delays  to  see  a physician 
even  after  prisoners  were  referred  by  nurses. 

Teresa  Short,  a former  Corizon  patient 
care  technician  at  the  Tucson  prison  com- 
plex, resigned  in  March  2014  after  the  death 
of  a prisoner  due  to  what  she  alleged  was 
the  for-profit  prison  healthcare  provider’s 
failure  to  provide  proper  treatment. 
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“They  [Corizon]  care  about  the  bottom 
line,  they  care  about  the  dollar,”  she  said. 

Prisoner  James  Copeland,  who  had  been 
diagnosed  with  dementia  and  kidney  disease, 
had  a vascular  catheter  inserted  in  his  chest 
to  receive  dialysis  treatment  but  was  housed 
in  the  prison’s  medical  unit  rather  than  a 
hospital.  On  Thanksgiving  Day,  November 
28, 2013,  alone  in  his  cell,  Copeland  ripped 
off  the  catheter’s  cap  sometime  during  the 
early  morning  hours.  Short  found  him  lying 
on  his  bed  in  a pool  of  blood. 

“When  I walked  into  the  room,  I was 
stepping  on  blood  clots  that  were  the  size 
of  livers.  I mean  they  were  huge,”  she  said, 
adding  there  was  blood  on  the  walls  and 
Copeland’s  shoe  print  in  blood  near  the  cell 
door.  “I  felt  like  I failed  him.” 

Short  noted  that  inadequate  staffing 
levels  at  the  infirmary  were  to  blame. 

“We’re  the  ones  who  have  to  carry  the 
burden  when  something  is  preventable  and 
we  cannot  prevent  it  because  we  don’t  have 
enough  people  to  supervise  the  ones  that 
need  supervision  the  most,”  she  said. 

The  KPNX-TV  investigation  also  re- 
vealed allegations  that  many  staff  employed 
by  Corizon  lacked  the  necessary  licenses  to 
perform  their  jobs,  and  that  some  Arizona 
prisoners  had  been  granted  clemency,  or 
“compassionate  discharge”  from  prison, 
because  they  were  in  imminent  danger  of 
death  due  to  Corizon’s  negligent  lack  of  care. 

In  response  to  the  televised  report, 
Corizon  spokeswoman  Susan  Morgen- 
stern  wrote  in  an  email  that  “HIPAA  (the 
federal  Health  Insurance  Portability  and 
Accountability  Act)  prevents  Corizon  from 
discussing  details  of  individual  patient  care,” 
but  denied  that  any  staff  were  unlicensed. 
“As  a healthcare  provider  focused  on 
quality,”  she  added,  “we  stand  behind  our 
dedicated  medical  professionals  and  the 
treatment  plans  they  provide  to  patients.” 

However,  an  October  2013  report 
prepared  by  the  Tucson  chapter  of  the 
American  Friends  Service  Committee 
(AFSC)  determined  that  the  situation  had 
worsened  after  Corizon  replaced  Wexford. 

“The  same  problems, ’’the  AFSC  report 
noted,  “[including]  delays  and  denials  of 
care,  lack  of  timely  emergency  treatment, 
failure  to  provide  medication  and  medical 
devices,  low  staffing  levels,  failure  to  provide 
care  and  protection  from  infectious  disease, 
denial  of  specialty  care  and  referrals,  and 
insufficient  mental  health  treatment,  have 
continued  and,  arguably,  worsened”  under 


Corizon.  “These  problems  are  not  isolated 
to  one  or  two  units,  but  clearly  represent 
system-wide  dysfunction,”  the  AFSC  said. 

In  the  first  eight  months  of  2013,  just 
before  the  printing  of  the  AFSC  report, 
there  were  50  deaths  - from  cancer,  car- 
diovascular disease,  drug  overdoses  and  a 
range  of  other  causes  - at  11  of  the  15  ADC 
prison  complexes  statewide.  According  to 
the  Arizona  Republic , that  compared  to  37 
deaths  in  state  prisons  during  all  of  2011 
and  2012  combined. 

The  AFSC  report,  titled  “Death  Yards : 
Continuing  Problems  with  Arizona’s  Cor- 
rectional Health  Care,”  described  more  than 
a dozen  case  studies  of  untreated,  misdiag- 
nosed and  neglected  prisoners,  including 
Benny  Joe  Roseland,  59,  incarcerated  at 
the  Central  Unit  facility  in  Florence.  Rose- 
land  complained  in  a July  3, 2013  letter  to 
Arizona  Prison  Watch  that  Corizon  failed 
to  diagnose  him  as  having  terminal  cancer. 
Roseland  wrote  that  he  had  requested  an 
evaluation  a year  earlier  after  experiencing 
chest  pain  and  vomiting. 

“[T]he  guards  took  me  up  to  the  main 
medical  center  on  complex.  They  put  me  on 
an  EKG,  told  me  that  my  heart  was  good  for 
someone  my  age,  but  that  I had  acid  reflux 
and  that’s  why  my  chest  was  hurting....  I con- 
tinued to  throw  up  and  the  pain  got  worse...,” 
Roseland  wrote.“[T]he  following  Wednesday 
after  breakfast,”  he  continued,  “I  returned  to 
the  housing  unit  and  threw  up  six  times.” 

Prison  doctors  finally  sent  Roseland  to 
an  outside  hospital  where,  less  than  an  hour 
after  testing  his  blood,  doctors  gave  him  dire 
news:  “I  had  a tumor  (softball  sized)  in  my 
left  upper  chest,”  he  told  Arizona  Prison 
Watch.  “After  more  X-rays  and  a CAT  scan, 
they  took  a biopsy....  They  told  me  I have 
terminal  cancer,  with  2-6  months  to  live.” 

On  November  14,  2013,  the  AFSC 
announced  it  had  been  notified  by  Arizona 
Prison  Watch  that  Benny  Joe  Roseland 
had  died.  The  AFSC  laid  the  blame  for 
the  ADC’s  prison  healthcare  morass  at  the 
doorstep  of  privatization. 

“Given  the  multiple  examples  of  long- 
standing problems  with  both  corporations 
(as  well  as  any  others  that  might  bid  on 
the  contract),  it  is  clear  that  privatization 
is  not  a solution  to  the  serious  deficiencies 
in  medical  care”  in  the  ADC,  the  AFSC 
report  charged.  “If  anything,  privatization 
complicates  the  problem  further  by  insert- 
ing an  entire  corporate  culture  and  structure 
inside  the  existing  state  agency  bureaucracy, 


providing  both  parties  an  opportunity  to 
dodge  responsibility  and  pass  the  buck.  The 
result  is  more  delays,  less  transparency,  and 
little  accountability.” 

Dr.  Robert  Cohen,  a medical  expert 
with  a history  of  overseeing  prisoner 
healthcare  systems,  found  that  at  least  13 
of  the  29  ADC  prisoners  whose  cases  he 
reviewed  had  received  “grossly  deficient” 
care.  Cohen  cited  one  instance  of  a prisoner 
who  requested  HIV  testing  twice  being 
denied  and  later  dying  of  that  disease,  and 
another  case  where  a prisoner  passed  away 
after  being  refused  treatment  for  Hodgkin’s 
lymphoma,  which  he  termed  “shocking.” 

The  ACLU’s  class-action  suit  alleged 
that  Arizona’s  state  prison  healthcare  sys- 
tem “provide  [s]  medical,  mental  health,  and 
dental  care  [that]  is  grossly  inadequate  and 
subjects  all  prisoners  to  a substantial  risk  of 
serious  harm,  including  unnecessary  pain 
and  suffering,  preventable  injury,  amputa- 
tion, disfigurement,  and  death.”  Further, 
prisoners  who  complained  were  told  to  “be 
patient  ...  it’s  all  in  your  head  ...  [or]  pray,” 
the  complaint  stated. 

As  part  of  the  settlement,  the  state  de- 
nied allegations  of  wrongdoing  and  denied 
liability,  but  was  not  released  from  any  pris- 
oner lawsuits  still  pending  or  as  yet  unfiled. 
The  state  may  petition  the  district  court 
after  four  years  to  terminate  the  settlement. 

The  ACLU,  Prison  Law  Office  and 
Arizona  Center  for  Disability  Law  filed 
the  lawsuit  in  2012,  and  U.S.  District  Court 
Judge  Neil  V.  Wake  certified  the  case  as 
a class-action  in  March  2013.  The  ADC 
challenged  the  certification,  but  the  Ninth 
Circuit  Court  of  Appeals  affirmed  the  class- 
action  status  in  June  2014. 

In  addition  to  approving  the  settle- 
ment, the  district  court  awarded  $4.9 
million  in  attorneys’  fees  and  costs  to  class 
counsel,  plus  up  to  $250,000  per  year  for 
monitoring  fees  and  expenses.  Also  repre- 
senting the  prisoner  class  members  in  the 
case  were  the  law  firms  of  Perkins  Coie 
LLP,  Jones  Day  and  Eidenbach  Law  PC. 
See:  Parsons  v.  Ryan,  U.S.D.C.  (D.  Ariz.), 
Case  No.  2:12-cv-00601-DKD. 

Sources:  www.kjzz.org;  KPNX-TV  Channel 
12;  www.azcentral.com; www.aclu.org;  Wall 
Street  Journal;  “ Death  Yards:  Continuing 
Problems  with  Arizona’s  Correctional  Health 
Care,” American  Friends  Service  Committee 
(October  2013);  www.afsc.org ; www.tucs- 
oncitizen.  com;  www.phoenixnew times,  com 
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Staff-on-Prisoner  Sexual  Abuse  Persists  in  New  York  Prisons 


The  Second  Circuit  Court  of  Ap- 
peals held  on  August  11,  2015  that 
guards  who  subject  prisoners  to  sexual 
fondling  may  violate  the  prisoners’  con- 
stitutional rights.  The  ruling  came  in  the 
wake  of  media  reports  that  the  New  York 
Department  of  Corrections  and  Commu- 
nity Supervision  (DOCCS)  has  high  rates 
of  staff-on-prisoner  sexual  abuse. 

The  appellate  decision  allowed  a law- 
suit filed  by  two  former  prisoners  at  the 
Eastern  Correctional  Facility  to  proceed 
against  guard  Simon  Prindle,  who  has  been 
the  focus  of  more  than  20  grievances  filed 
by  prisoners  claiming  he  sexually  abused  or 
harassed  them. 

Former  prisoners  James  Crawford  and 
Thaddeus  Corley,  both  of  whom  are  nowon 
parole,  alleged  that  in  2011,  when  Corley 
was  in  the  prison’s  visiting  room  with  his 
wife,  Prindle  ordered  him  to  stand  against 
the  wall  with  his  legs  spread  to  make  sure 
he  didn’t  have  an  erection.  The  complaint 
alleged  that  Prindle  “paused  to  fondle  and 
squeeze  Mr.  Corley’s  penis,”  and  threatened 
Corley  when  he  resisted. 

The  complaint  also  claimed  that 
Crawford  was  victimized  by  Prindle  and 
threatened  with  solitary  confinement.  Ac- 
cording to  court  documents,  Prindle  pressed 
Crawford  against  a wall  and  “squeezed 
and  roamed”  with  his  hands  around  the 
prisoner’s  genitals. 

The  lawsuit  was  initially  dismissed 
by  federal  district  court  judge  Norman  A. 
Mordue  on  the  grounds  that  the  alleged 
sexual  abuse  was  not  “severe  or  repetitive” 
- a standard  established  by  Boddie  v.  Schnie- 
der,  105  F.3d  857  (2d  Cir.  1997).  Mordue 
held  that  under  Boddie,  “sexual  abuse  only 
states  a cognizable  Eighth  Amendment 
claim  if  it  occurs  on  more  than  one  occa- 
sion, is  ‘excessive  in  duration, ’involves  direct 
contact  with  an  inmate’s  genitalia  (rather 
than  contact  through  an  inmate’s  clothing, 
as  was  the  case  here),  or  causes  ‘physical 
injury,  penetration,  or  pain.’”  The  Second 
Circuit  reversed,  finding  that  Mordue’s 
interpretation  of  the  standard  was  too  nar- 
rowly drawn. 

“A  corrections  officer’s  intentional 
contact  with  an  inmate’s  genitalia  or  other 
intimate  area,  which  serves  no  penological 
purpose  and  is  undertaken  with  the  intent 


by  David  M.  Reutter 

to  gratify  the  officer’s  sexual  desire  or 
humiliate  the  inmate,  violates  the  Eighth 
Amendment,”  the  appellate  court  wrote. 
The  ruling  further  noted  that  sexual  abuse  of 
prisoners  “deeply  offends  today’s  standards 
of  decency.” 

“[Sjocietal  standards  of  decency  re- 
garding sexual  abuse  and  its  harmful 
consequences  have  evolved”  in  the  two 
decades  since  Boddie,  the  Court  of  Appeals 
held.  See:  Crawford v.  Cuomo,  796  F.3d252 
(2d  Cir.  2015). 

“The  court’s  decision  today  is  an 
important  clarification  of  what  should  be 
totally  obvious  to  prison  professionals  but, 
unfortunately  is  lost  on  some  judges,”  said 
Zachary  Margulis  Ohnuma,  an  attorney 
representing  Corley  and  Crawford,  in  an 
email  to  the  New  York  Times.  “Sex  abuse 
in  prison  is  wrong,  illegal,  and  unconstitu- 
tional. Our  clients  won’t  let  this  guard  get 
away  with  it.”The  lawsuit  remains  pending 
on  remand  from  the  Second  Circuit. 

In  a three-part  series  published  in  2013 
by  the  Albany,  New  York  Times  Uiiion, 
reporter  Alysia  Santo  detailed  numerous 
examples  of  sexual  assaults  on  prisoners  by 
staff  members,  and  how  punishments  for 
abusive  staff  are  often  lenient  despite  the 
Prison  Rape  Elimination  Act  (PREA).  In 
April  2013,  DOCCS  created  an  Associate 
Commissioner  position  responsible  for  de- 
veloping policies  and  overseeing  the  prison 
system’s  compliance  with  PREA  standards. 

“The  sexual  abuse  of  women  in  custody 
is  a long-standing  and  endemic  problem,” 
said  Brenda  Smith,  who  has  30  years’ expe- 
rience working  with  sexual  abuse  in  prisons 
and  served  from  2004  to  2009  on  the 
National  Prison  Rape  Elimination  Com- 
mission. Sexual  misconduct  by  prison  staff 
is  “the  most  basic  betrayal  of  the  public’s 
trust,”  she  added.  “The  people  victimized 
in  custody  are  not  just  them.  They  are  us.  It 
could  be  anyone  you  know.” 

Records  show  that  from  2006  to  2013, 
DOCCS  substantiated  33  incidents  of  sex- 
ual abuse  by  staff  on  female  prisoners  and  27 
incidents  of  staff  sexual  harassment.  Since 
2000  there  have  been  seven  cases  where 
prisoners  were  impregnated  by  guards. 

DOCCS  has  “zero  tolerance”for  sexual 
abuse,  department  spokesman  Tom  Mailey 
wrote  in  a statement.  “Through  prevention, 


education,  and  ongoing  victim  support 
programs,  DOCCS  works  to  eliminate  all 
forms  of  sexual  violence  within  the  depart- 
ment, to  provide  access  to  appropriate  and 
meaningful  emotional  support  services  for 
victims  of  sexual  abuse,  and  to  prosecute 
anyone  who  sexually  abuses  an  offender  to 
the  fullest  extent  of  the  law.” 

But  the  punishment  meted  out  to 
DOCCS  employees  found  guilty  of  sexu- 
ally abusing  prisoners  calls  into  question 
whether  the  rhetoric  matches  the  reality. 

For  example,  Albion  Correctional 
Facility  guard  Donald  Lasker,  Jr.  was  sen- 
tenced to  just  10  weekends  in  jail  and  10 
years’  probation  after  being  convicted  of 
raping  prisoner  Anna  Ortiz,  who  later  sued 
and  was  awarded  1605,750  by  the  New  York 
Court  of  Claims  in  August  2012.  The  court 
determined  that  Lasker  had  a “propensity 
to  pursue  unauthorized  relationships  with 
inmates  and  yet  [DOCCS]  left  him  in  the 
position  to  continue  to  pursue  the  same.” 
See:  Anna  O.  v.  State  of  New  York,  New  York 
State  Court  of  Claims,  UID  No.  2012-013- 
035,  Claim  No.  114085. 

While  under  investigation  for  illicit 
behavior  with  other  prisoners,  Lasker  was 
allowed  to  call  Ortiz  to  the  school  building 
to  clean  classrooms.  The  first  time  he  made 
advances  to  Ortiz,  but  was  interrupted  when 
someone  entered  the  school.  The  second 
time  he  had  enough  time  to  brutally  rape 
her  on  a desk  in  the  classroom. 

Ortiz  was  discovered  cowering  and 
crying  in  a hallway  by  a sergeant.  She 
initially  told  him  she  was  upset  about  her 
children,  but  when  she  finally  told  authori- 
ties what  had  really  happened,  they  locked 
her  in  solitary  confinement  “for  her  own 
safety.” 

When  confronted  with  Ortiz’s  accusa- 
tions, Lasker  claimed  she  had  seduced  him 
- but  because  sex  with  prisoners  is  consid- 
ered statutory  rape  whether  consensual  or 
not,  he  was  convicted.  Ortiz  also  received 
1250,000  in  compensatory  damages  and 
1250,000  in  punitive  damages  in  a fed- 
eral civil  rights  action  filed  against  Lasker. 
See:  Ortiz  v.  Lasker,  U.S.D.C.  (W.D.  N.Y.), 
Case  No.  6:08-cv-06001-DGL-JWF. 

Of  eight  criminal  cases  involving  sexu- 
ally abusive  prison  guards  reviewed  by  the 
Times  Union,  five  ended  in  misdemeanor 


February  2016 


58 


Prison  Legal  News 


convictions  that  resulted  in  short  probation 
terms  or  a small  fine.  Only  Lasker  received 
jail  time,  and  even  then  the  court  was  sym- 
pathetic to  his  claim  that  Ortiz  had  seduced 
or  pursued  him. 

“[Tjhere  is  only  so  much  empathy  you 
can  have  for  an  inmate  who  wanted  to  have 
relations  with  you,”  said  Orleans  County 
Court  Judge  James  Punch  when  sentencing 
Lasker,  “and  you  fell  into  the  trap  of  having 
those  relations.” 

Despite  the  Second  Circuit’s  ruling  in 
Crawford  v.  Cuomo  and  the  media  atten- 
tion which  tends  to  surround  prison  sexual 
assault  cases,  staff-on-prisoner  rape  and 
sexual  misconduct  persist. 

In  October  2015,  Sing  Sing  Correc- 
tional Facility  guard  Evita  Hinds,  35,  was 
arrested  on  a charge  of  third-degree  rape  - a 
felony  - for  having  sexual  intercourse  with 
a prisoner.  She  was  released  on  her  own 
recognizance. 

DOCCS  guard  Ruben  Garcia,  38,  of 
Yonkers,  New  York  was  charged  on  August 
27,  2015  with  two  counts  of  third-degree 
rape  after  he  “engaged  in  sexual  contact” 
with  a female  prisoner  at  the  Bedford  Hills 
Correctional  Facility,  a maximum-security 
prison  for  women,  according  to  State  Police 
investigators. 

Greene  Correctional  Facility  guard 
Clifford  A.  Rowe,  57,  was  arrested  on 
September  4,  2014  on  a felony  charge  of 
criminal  sexual  act  and  misdemeanor  charges 
of  second-degree  sexual  abuse  and  official 
misconduct  for  allegedly  having  sex  with  a 
male  prisoner  over  a six-month  period. 

And  in  July  2014,  Bedford  Hills  guard 
Richard  Rodriguez,  33,  was  arrested  and 
charged  with  third-degree  rape  following 
an  investigation  by  the  state  Inspector  Gen- 
eral’s office,  the  State  Police  and  DOCCS 
investigators.  He  was  accused  of  having 
sexual  contact  with  a female  prisoner  and 
released  on  a 1500  bond;  a week  after  his 
arrest  another  Bedford  Hills  guard,  Kevin 
R.  Fields,  29,  was  charged  with  a similar 
offense.  Rodriguez  pleaded  guilty  in  Oc- 
tober 2014. 

The  Times  Union's  investigative  series 
revealed  a number  of  hurdles  that  pros- 
ecutors face  when  trying  to  seek  justice 
after  prisoners  are  sexually  abused  by  staff 
members:  prisoners  have  credibility  issues 
and  there  is  a lack  of  evidence  in  many  cases, 
and  sexual  abuse  tends  to  occur  out  of  the 
view  of  witnesses  or  surveillance  cameras. 
The  preservation  of  physical  evidence  is 


another  challenging  aspect. 

Even  when  physical  evidence  does 
exist,  juries  do  not  always  convict  abusive 
guards  because  they  view  prisoners’  claims 
through  a jaundiced  eye.  For  example,  the 
first  DNA  case  ever  prosecuted  against  a 
prison  guard  by  Orleans  County  District 
Attorney  Joe  Cardone  resulted  in  a mis- 
demeanor conviction  and  an  acquittal  on  a 
felony  sex  charge. 

“I’ve  had  jurors  say  to  me,  ‘These  are 
people  that  ended  up  in  state  prison,  so  what 
happens  to  them,  they  probably  deserve,”’ 
he  stated. 

Further,  prisoners  do  not  always  coop- 
erate in  staff  prosecutions.  Frederic  Green, 
head  of  the  sex  crimes  bureau  for  the  West- 
chester County  District  Attorney’s  Office, 
said  he  has  presented  video  evidence  and 
eyewitness  testimony  to  female  prisoners 
of  their  involvement  with  a guard. 

“They  will  look  you  right  in  the  eye  and 
say  no,”  said  Green.  Often,  he  explained, 
that  occurs  because  the  woman  has  feelings 
for  the  guard  and  seeks  to  protect  him.  In 
other  cases  the  prisoner  fears  retribution. 

“It’s  not  an  atmosphere  that  makes  a 
woman  feel  comfortable,  when  she  knows 
she  is  likely  reporting  to  someone  who  is  a 
colleague  of  her  abuser,”  Green  noted. 

Former  Bedford  Hills  prisoner  Jennifer 
Coombs  learned  firsthand  the  pitfalls  of 
falling  in  love  with  a guard.  Authorities 
said  Coombs  was  enamored  with  guard 
David  Sawyer,  whom  she  would  meet  for 
sexual  encounters  in  his  office  and  storage 
closets.  Her  hope  of  post-prison  romance 
turned  to  jealous  rage,  however,  when  she 
heard  rumors  that  Sawyer  was  interested  in 
another  prisoner.  After  Coombs  saved  his 
DNA  and  turned  him  in,  Sawyer  pleaded 
guilty  to  statutory  rape  and  received  10 
years’  probation. 

“I  couldn’t  believe  how  many  of  the 
girls  were  with  the  guards,”  Coombs  said. 
“They  were  getting  gifts,  money,  and  special 
treatment.” 

DOCCS  employees  charged  with 
sex  offenses  enjoy  strong  union  support 
throughout  the  investigative  and  criminal 
justice  processes,  and  afterwards.  Guard 
Frederick  Brenyah  was  prosecuted  in  2003 
for  raping  a prisoner,  but  acquitted  at 
trial.  When  DOCCS  tried  to  fire  him,  the 
guards’ union  pushed  the  matter  to  arbitra- 
tion. Brenyah  prevailed  and  regained  his 
job  at  the  Bedford  Hills  facility.  In  2010 
he  was  charged  with  raping  a 57-year-old 


prisoner  and  making  her  perform  oral  sex. 
He  claimed  the  woman  had  pursued  him. 
Brenyah,  67,  received  10  years  of  probation 
in  July  2012. 

“I  don’t  think  we  have  a substantial 
problem  with  this,”  said  Donn  Rowe,  presi- 
dent of  the  New  York  State  Correctional 
Officers  and  Police  Benevolent  Association, 
referring  to  sexually  abusive  prison  staff. 

However,  a 2014  Bureau  of  Justice  Sta- 
tistics report  on  a survey  of  prisoners  at  state 
and  federal  prisons  nationwide  found  that 
DOCCS  does  have  a problem  with  staff 
sexual  abuse.  Five  of  the  seven  DOCCS 
prisons  surveyed  reported  staff  sexual 
misconduct  rates  above  the  national  aver- 
age. Additionally,  according  to  DOCCS 
records  from  2007  to  2012,  while  women 
accounted  for  5%  of  all  state  prisoners,  they 
were  involved  in  30%  of  sexual  misconduct 
cases  and  61%  of  sexual  harassment  cases. 

In  a Bureau  of  Justice  Statistics  report 
released  in  2010,  Bayview  Prison,  a women’s 
facility  in  lower  Manhattan  that  has  since 
closed,  was  found  to  have  the  highest  rate 
of  self-reported  staff-on-prisoner  sexual 
misconduct.  In  a survey  of  96  of  the  137 
women  imprisoned  at  Bayview,  11.5% 
reported  being  sexually  victimized  by  staff 
members  - more  than  five  times  the  na- 
tional average. 

Then-DOCCS  Commissioner  Brian 
Fischer  offered  no  explanation  for  the  high 
rate  of  sexual  assaults  at  Bayview  when 
questioned  by  a federal  panel.  Asked  about 
elevated  rates  of  sexual  abuse  at  Elmira 
Correctional  Facility,  an  all-male  prison, 
he  responded,  “The  perception  that  a good 
pat-frisk  constitutes  a sexual  assault  is  a 
major  factor  influencing  the  results.” 

Beyond  that  head-in-the-sand  re- 
sponse, another  indicator  of  a long-standing 
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Union  Supply  Overcharges  Sales  Tax 
on  Holiday  Packages  for  TN  Prisoners 


Sexual  Abuse  Persists  in  NY  (cont.) 


problem  of  sexual  misconduct  by  DOCCS 
staff  was  a lawsuit,  filed  in  2003,  claiming 
that  prison  officials  had  failed  to  protect 
women  prisoners  from  sexual  abuse  by  male 
guards.  The  complaint  was  filed  on  behalf 
of  17  current  and  former  prisoners  by  the 
Prisoners’  Right  Project  of  the  Legal  Aid 
Society  of  New  York  and  a private  law  firm. 

In  December  2007  the  district  court 
dismissed  the  prisoners’  injunctive  relief 
claims  and  almost  all  of  their  damages 
claims,  as  they  had  failed  to  exhaust  the 
prison  grievance  system  - instead  filing 
reports  of  sexual  abuse  with  the  Inspector 
General’s  office.  DOCCS  sought  to  dismiss 
the  suit  in  2012,  arguing  that  the  depart- 
ment’s zero  tolerance  policy  and  other 
initiatives  under  the  Prison  Rape  Elimina- 
tion Act  rendered  the  case  moot. 

The  three  remaining  plaintiffs  eventu- 
ally settled  their  claims;  Shenyell  Smith 
agreed  to  a 115,000  settlement  in  July  2012, 
while  plaintiff  Shantelle  Smith  reached 
a settlement  in  the  New  York  Court  of 
Claims  on  March  27, 2012.  The  last  plain- 
tiff, Stephanie  Dawson,  accepted  a 110,000 
settlement  in  July  2015,  closing  the  case. 
See:  Amador  v.  Department  of  Correctional 
Services,  U.S.D.C.  (S.D.  NY),  Case  No. 
03-cv-00650-KTD-GWG. 

In  February  2015,  DOCCS  released 
videos  to  be  shown  to  prisoners  on  “how 
to  avoid  rape  in  prison”;  the  videos  featured 
real  prisoners  discussing  issues  related  to 
sexual  assault,  and  were  lauded  by  some 
advocates  but  criticized  by  others.  Only  the 
video  made  for  women  prisoners  acknowl- 
edged staff-on-prisoner  sexual  abuse. 

The  Times  Union  series  on  sexual  mis- 
conduct in  DOCCS  facilities  pointed  to  a 
dramatic  decline  in  reports  of  sexual  assaults 
in  Michigan’s  prison  system  when,  in  2005, 
male  guards  were  restricted  from  working 
in  women’s  housing  units,  and  concluded 
that  “Both  critics  and  impartial  observers  of 
the  current  system  say  restricting  sensitive 
duties  in  women’s  prisons  to  female  officers 
would  reduce  sexual  assaults  and  counter 
false  reporting.” 

But  the  union  representing  New  York 
state  prison  guards  has  resisted  such  a 
policy  change.  “[Pjroper  training  is  the  best 
approach,”  union  president  Donn  Rowe 
contended. 

Which  makes  one  wonder:  Exactly 


Once  a year,  the  Tennessee  Depart  - 
ment  of  Correction  (TDOC)  allows 
prisoners  and  their  family  members  to  order 
special  holiday  packages,  consisting  mainly 
of  snacks,  candy  and  other  food  items.  The 
holiday  packages  can  include  items  totaling 
up  to  1125,  and  each  prisoner  can  receive  only 
one  package.  Orders  can  be  placed  online  or 
using  paper  forms  provided  by  prison  staff. 

Upon  reviewing  the  December  2014 
holiday  package  list  provided  by  Union 
Supply,  a California-based  company,  PLN 
managing  editor  Alex  Friedmann  noticed 
that  the  sales  tax  ranged  from  9.25%  to 
9.75%,  reflecting  the  full  7%  state  sales  tax 
plus  a variable  county  sales  tax.  Under  Ten- 
nessee law,  however,  food  items  (with  the 
exception  of  candy  and  certain  other  speci- 
fied items)  are  taxed  at  a lower  state  rate  of 
5%  plus  the  county  tax. Thus,  Union  Supply 
was  charging  prisoners  and  their  families 
more  sales  tax  than  allowed  by  state  law. 

After  contacting  the  Tennessee  De- 
partment of  Revenue  and  verifying  that 
out-of-state  companies  must  comply  with 
Tennessee  sales  tax  statutes,  and  that  most 
of  the  food  items  in  the  holiday  packages 
fell  within  the  lower  food  tax  rate,  Fried- 
mann brought  this  issue  to  the  attention 
of  Union  Supply’s  general  counsel  in  April 
2014.  He  noted  that  pursuant  to  its  con- 
tract with  the  TDOC,  the  company  was 
required  to  “[rjegister  with  the  Tennessee 
Department  of  Revenue  and  adhere  to  all 
Tennessee  sales  tax  laws.” 

Specifically,  he  explained,  “Tennessee’s 
general  state  sales  tax  rate  is  7%.  Tenn. 
Code  Ann.  § 67-6-202.  The  state  sales  tax 
rate  for  the  sale  of  food  and  food  ingredi- 
ents for  human  consumption,  however,  is 
5%.  Tenn.  Code  Ann.  § 67-6-228.  The  vast 
majority  of  the  items  available  for  purchase 
in  Union  Supply’s  inmate  holiday  packages 
are  considered  food  and  food  ingredients 
under  the  statute.” 

Friedmann  had  standing  to  address  the 
issue  as  he  had  ordered  holiday  packages 


for  two  TDOC  prisoners  and  had  paid  the 
inflated  tax  rate.  But  after  consulting  with 
several  attorneys,  both  in  Tennessee  and 
California,  it  was  determined  that  litigation 
was  not  a viable  option. 

Union  Supply  initially  responded  that 
it  would  investigate  the  complaint,  and 
eventually  admitted  that  it  had  overcharged 
the  Tennessee  sales  tax  and  would  provide 
refunds.  According  to  ajune  16,2015  email 
from  Scott  Schaldenbrand,  the  company’s 
chief  financial  officer,  they  agreed  to  issue 
8,125  refunds  totaling  $12,611.31.  That 
included  $11,939.21  refunded  to  7,510 
friends  and  family  members  who  placed 
holiday  package  orders,  plus  $672.10  to 
615  TDOC  prisoners.  For  family  members, 
the  vast  majority  of  refunds  were  made  via 
credits  to  customer  credit  cards. 

The  refunds  to  prisoners  were  handled 
differently  according  to  the  TDOC.  In 
October  2015,  in  response  to  questions 
submitted  by  Friedmann,  TDOC  chief 
financial  officer  Wes  Landers  wrote  that 
prisoners  would  receive  credit  toward 
future  package  orders;  at  that  time  he  ac- 
knowledged the  TDOC  had  “not  informed 
the  inmates  of  the  credits,”  but  said  they 
would  be  notified  shortly.  The  credit  was 
an  interim  measure,  as  prison  officials  were 
“working  to  apply  the  credits  to  each  af- 
fected inmate  account.” 

Asked  who  was  responsible  for  moni- 
toring or  overseeing  the  holiday  package 
contract  with  Union  Supply,  Landers 
acknowledged  it  was  his  responsibility  and 
said  he  “regret[ted]  the  error  and  will  work 
to  ensure  no  further  issues  occur.”  Union 
Supply  was  not  sanctioned  for  overcharg- 
ing prisoners  and  their  families;  Landers 
noted  that  revenue  contracts  with  the  state 
“do  not  include  provisions  for  sanctions  or 
Liquidated  Damages,”  and  the  company 
had  acted  promptly  once  notified  of  the 
problem. 

Friedmann  investigated  the  TDOC 
holiday  package  sales  tax  issue  and  pur- 
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sued  refunds  from  Union  Supply  as  part 
of  the  Human  Rights  Defense  Center’s 
Stop  Prison  Profiteering  project  (www. 
stopprisonprofiteering.org).  HRDC  is  the 
parent  organization  of  Prison  Legal  News. 

Although  Union  Supply’s  contract 
with  the  TDOC  initially  required  the 


company  to  add  a 5%  “handling  fee”  to  each 
holiday  package  order,  and  to  “make  pay- 
ment of  5%  per  order  to  the  [TDOC]  for 
reimbursement  of  salary  and  overtime  costs 
used  for  this  program,”  that  provision  was 
not  included  in  the  final  contract  language. 

Union  Supply’s  order  form  for  the  De- 


cember 2015  holiday  packages  for  TDOC 
prisoners  included  the  correct  state  food  sales 
tax  of  5%  plus  the  variable  county  tax. 

Sources:  Union  Supply/TDOC  2014  holiday 
package  contract ; www.  tninmatepackage.  com; 
PLN  letter  to  Uiiion  Supply  (April  6,  2014) 


Settlement  Ends  Montgomery,  Alabama  Debtor's  Prison 


Debtor’s  prison  has  come  to  an  end 
in  the  city  of  Montgomery,  Alabama. 
Following  a federal  district  court’s  grant  of 
a preliminary  injunction  requiring  the  city 
to  correct  its  unconstitutional  practice  of 
jailing  people  who  could  not  afford  to  pay 
fines,  the  city  capitulated  and  entered  into 
an  extensive  settlement  agreement. 

As  previously  reported  in  PLN,  the  use 
of  private  companies  to  provide  probation 
services  and  collect  fines  in  criminal  cases 
has  been  wrought  with  abusive  efforts  to 
squeeze  profits  from  the  poor.  [See:  PLN, 
Jan.  2014,  p.18].  Jailing  impoverished 
defendants  due  to  their  inability  to  pay 
spawned  multiple  lawsuits  against  the  City 
of  Montgomery,  where  that  practice  was 
commonplace. 

Harriet  Cleveland,  50,  received  several 
tickets  for  failing  to  have  car  insurance 
when  stopped  at  police  checkpoints  in  her 
neighborhood.  She  was  barely  getting  by 
after  losing  her  job  during  the  Great  Reces- 
sion, but  was  ordered  to  pay  1140  monthly 
toward  her  fines.  She  paid  what  she  could, 
which  put  her  further  behind. 

Faced  with  the  threat  of  losing  her 
home,  Cleveland  asked  for  relief.  The  pro- 
bation office  told  her  she  could  go  to  court, 
which  she  knew  would  land  her  in  jail.  She 
was  not  the  only  one  to  face  such  a dilemma. 
“I  sat  and  watched  a lot  of  people  come  out 
there,  and  a lot  of  money  came  out  of  their 
hands  that  I know  they  didn’t  have  to  give,” 
she  said.  “I’d  see  $200  or  $300  come  out  of 
this  young  man’s  pocket.” 

When  she  had  no  more  money  for  her 
fines,  she  received  a notice  that  told  her  to 
pay  $2,714  or  face  a jail  term.  Not  long 
afterwards  she  was  arrested  at  her  home 
while  babysitting  her  grandson.  A judge 
sentenced  her  to  31  days  in  jail.  Ten  days 
later,  the  Southern  Poverty  Law  Center 
(SPLC)  got  involved,  and  Cleveland  was 
released. 

SPLC,  a civil  rights  organization, 


by  David  Re  utter 

filed  suit  on  behalf  of  Cleveland  in  Oc- 
tober 2013,  while  another  organization, 
Equal  Justice  Under  Law,  filed  a lawsuit 
against  the  City  of  Montgomery  raising 
similar  claims  in  2014.  What  Cleveland 
learned  after  her  arrest  was  that  a large 
portion  of  the  fines  in  her  criminal  case 
were  going  to  pay  the  fees  of  Judicial  Cor- 
rection Services  (JCS),  a private  company 
that  contracted  with  the  city  to  provide 
probation  services.  Of  the  $140  monthly 
payment  Cleveland  made  toward  her 
fines,  $40  went  to  JCS. 

“Putting  someone  like  Ms.  Cleveland 
behind  bars  because  they’re  too  poor  to  pay 
a fine  is  simply  barbaric,”  said  SPLC  deputy 
legal  director  David  Dinielli.  “Compound- 
ing the  nightmare  for  many  indigent  people 
in  this  situation  are  profit-hungry  compa- 
nies that  are  essentially  demanding  fees  to 
keep  them  out  of  jail.” 

SPLC  filed  a separate  lawsuit  on  behalf 
of  Markis  Antwuan  Watts,  an  indigent 
defendant  who  suffered  serious  injuries 
after  being  shot  in  the  face,  which  resulted 
in  large  medical  bills  and  months  of  unem- 
ployment. As  a result,  he  was  unable  to  pay 
fines  imposed  in  a misdemeanor  case  and 
faced  54  days  in  jail.  See:  Watts  v.  City  of 
Montgomery,  U.S.D.C.  (M.D.  Ala.),  Case 
No.  2:13-cv-00733-MEF-CSC. 

An  August  26,  2014  joint  settlement 
in  the  lawsuits  brought  by  SPLC  and 
Equal  Justice  Under  Law  requires  the  city 
to  determine  if  a person  is  indigent  with 
respect  to  the  payment  of  fines.  Among 
other  detailed  provisions,  the  city  will  cre- 
ate payment  plans  for  fines  as  low  as  $25  a 
month  or  provide  the  option  of  performing 
community  service  until  the  debt  is  paid. 
Jail  will  no  longer  be  imposed  on  indigent 
defendants  unable  to  pay  fines. 

The  district  court  granted  the  parties’ 
joint  motion  for  entry  of  an  agreed  settle- 
ment order  on  November  17,2014,  finding 
the  new  judicial  procedures  adopted  by  the 


City  of  Montgomery  for  indigent  defen- 
dants and  nonpayment  of  fees  and  fines 
were  constitutional.  Remaining  issues  in  the 
Mitchell  case,  including  attorneys’fees, were 
resolved  in  early  2015.  See:  Cleveland  v. 
City  of  Montgomery,  U.S.D.C.  (M.D.  Ala.), 
Case  No.  2:13-cv-00732-MHT-TFM; 
Mitchell  v.  City  of  Montgomery,  U.S.D.C. 
(M.D.  Ala.),  Case  No.  2:14-cv-00186- 
MHT-CSC. 

Another  development  stemming  from 
the  litigation  is  that  the  city  did  not  renew 
its  contract  with  JCS,  which  subsequently 
closed  its  Montgomery  office. 

Additional  source:  www.splcenter.org 
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CHEAP  LOCAL  & INTERNATIONAL  CALLS 


Get  a local  Number  & Save  up  to  85%  on  Prison  Calls  with  Sentel. 

Save  on  International  Calls  with  Sentel 

Sign  up  to  take  advantage  of  our  new  low  price  for  3 cents  anywhere  in  the  USA  and 
50  cents  for  each  additional  line  on  our  Per  minute  plan  while  it  last 

For  PER  MINUTE  RATE  (USA  AND  INTERNATIONAL) 


USA  & INTERNATIONAL 
Per  minute  Plan 

Price  for  1st  line:  $1 
Activation  Fee:  $1 

3 cents  per  minute  (USA) 
Add  a line:  50  cents 
Rates  Based  Upon 
Destination 

Guaranteed  lowest  rates 
Rollover  Minutes 
Great  for  Multiple  Lines 


USA:  3 cents  for  All 
Mexico  landline:  5 cents 
Mexico  Cellphone:  lOcents 
Colombia  Home:  6 cents 
Colombia  Cell:  15  cents 
Nigeria:  15  cents 
Most  of  Europe:  15  cents 
Honduras:  22  to  29  cents 
Guatemala:  22  to  29  cents 
Jamaica:  29  cents 


Dominican  Rep  Home:  6 cents 

Dominican  Rep:  15  cents 

Haiti:  35  cents 

India:  10  cents 

China:  10  cents 

Ecuador:  22  to  35  cents 

Most  of  our  International  rates  : 15  cents 

For  Areas  not  Cited  Please  contact  us: 


For  MONTHLY  PACKAGES: 


USA  PLAN 

MEXICO  PLAN 

DOM  REP  PLAN 

COLOMBIA  PLAN 

Price:  $4.99 

Price:  $19.99 

Price:  $24.99 

Price:  $29.99 

For  the  first  line 

For  the  first  line 

For  the  first  line 

For  the  first  line 

300  Minutes  per  Month 

300Mns  to  Mexico 

300Mns  to  DR 

300  Mns  to  COL 

Free  lOOmns  to  USA 

Free  lOOmns  to  USA 

Free  lOOmns  to  USA 

Extra  mins  @ 5cents 

Extra  mns  @ 12 cents 

Extra  mns  @ 14cents 

Extra  mns  @15  cents 

Add  a line  for  $1  each 

Add  a line  for  $1  each 

Add  a line  for  $1  each 

Add  a line  for  $1  each 

We  accept  debit  and  credit  card  payments,  institutional  checks,  bank  deposits  and  paypal 
Sentel,  Sentel 

9550  S.  Eastern  Ave  Ste  253 
Las  Vegas,  NV  89123 
Ph:  702-430-9445 
Email:  sentel.nv@gmail.com 
Website:  www.sentelinmatecall.com 
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Alaska:  Two  prisoners  walked  away 
from  the  GEO  Group-operated  minimum- 
security  Northstar  Center,  a transitional 
living  facility  near  Fairbanks,  in  separate 
incidents  on  October  2, 2015.  Steven  David 
Luten,  30,  absconded  at  around  11:00  a.m. 
but  was  tracked  by  his  footprints  in  the 
snow  and  recaptured  nearby.  Abel  Aguilar, 
27,  fled  the  facility  in  a getaway  vehicle 
around  11  p.m.  the  same  day  but  was  also 
quickly  located  and  caught.  Both  men  were 
charged  with  escape.  There  were  at  least 
five  other  walkaways  from  the  Northstar 
Center  in  2015. 

Arizona:  Maricopa  County  jail  nurse 
Lytonya  Hickbottom,  37,  was  arrested 
on  October  6,  2015  after  she  admitted 
to  passing  nude  photos  of  herself  to  her 
maximum-security  prisoner-boyfriend, 
Ramon  Cummings.  She  also  posted  1100 
to  Cummings’ prisoner  account  and  agreed 
to  smuggle  drugs  to  him  inside  the  Fourth 
Avenue  Jail.  The  naked  photos  were  found 
in  Cummings’  cell.  Detectives  received  a 
tip  about  Hickbottom’s  relationship  with 
Cummings,  which  was  confirmed  by 
monitoring  phone  calls  between  the  two. 
Hickbottom  faces  an  internal  affairs  pro- 
ceeding and  was  fired  following  her  arrest. 

Arizona:  Most  people  are  anxious 
to  get  out  of  jail,  but  29-year-old  David 
Spurlock  made  concerted  attempts  to 
stay  behind  bars.  Spurlock  was  originally 
arrested  on  methamphetamine  and  drug 
paraphernalia  charges  in  late  August  2015. 
According  to  news  reports,  when  the  court 
chose  to  release  him  on  the  same  day,  Spur- 
lock refused  to  leave  the  jail.  After  officers 
removed  him  from  the  premises,  Spurlock 
walked  around  the  corner  and  attempted 
to  steal  a Maricopa  County  sheriff’s  ve- 
hicle. He  was  quickly  rearrested  and  jailed 
without  bond. 

Arizona:  On  September  1,  2015, 
at  least  220  prisoners  at  the  Kaibab  and 
Coronado  state  prison  units  in  Winslow 
became  sick  with  a stomach  ailment.  A 
Department  of  Corrections  spokesman, 
Andrew  Wilder,  said  that  as  a precautionary 
measure  all  meals  at  the  facility  would  be 
brought  in  from  off-site  and  the  housing 
units  disinfected  with  bleach.  Visitation 
was  cancelled  for  the  weekend  and  prisoner 
movement  into  and  out  of  the  facility  was 
halted.  Health  officials  later  determined 
that  the  illness  was  caused  by  Salmonella- 
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tainted  salad  served  the  day  before. 

Brazil:  An  unnamed  prisonerwas  hos- 
pitalized on  October  13,  2015  for  surgery 
to  remove  a cell  phone  and  two  chargers 
from  his  stomach.  The  prisoner  had  been 
on  a day  furlough  to  celebrate  National 
Children’s  Day,  one  of  the  major  Brazilian 
holidays.  When  he  reported  back  to  the 
Papuda  Prison,  a security  X-ray  showed  that 
he  had  ingested  the  devices  in  an  attempt 
to  smuggle  them  into  the  facility.  Prison 
officials  said  the  prisoner  would  lose  accrued 
benefits  and  face  additional  punishment. 

California:  The  San  Diego  office  of  the 
Immigration  and  Customs  Enforcement 
agency  was  hit  with  a scandal  after  com- 
plaints surfaced  that  an  ICE  supervisor  was 
using  government  time  and  resources  to  re- 
cruit subordinates  to  attend  “private  sexual 
‘swinger’  parties”  at  his  home.  In  October 
2015,  the  federal  Office  of  Professional 
Responsibility  began  to  conduct  interviews 
with  ICE  agents  named  in  an  anonymous 
complaint.  The  complaint  alleged  the  prac- 
tice was  coercive  of  subordinate  employees 
and  an  abuse  of  authority,  and  claimed  the 
recruitment  for  swinger  parties  had  been 
going  on  for  more  than  a year.  The  scandal 
is  the  latest  involving  the  San  Diego  ICE 
office  in  the  past  year;  other  complaints 
have  alleged  employees  were  subjected  to 
racial  slurs,  discrimination  and  retaliation 
by  superiors. 

California:  On  September  19,  2015, 
former  Santa  Barbara  County  jail  guard 
Christopher  Johnson  was  convicted  by 
a federal  jury  on  obstruction  of  justice 
charges,  but  acquitted  along  with  his  co- 
defendant, ex-guard  Robert  Kirsch,  of 
assault  charges  for  beating  prisoner  Charles 
Owens  in  2013.  Johnson  and  Kirsch’s  first 
trial  had  resulted  in  a hungjury.The  resolu- 
tion of  the  federal  criminal  case  does  not 
mean  the  former  guards’  troubles  are  now 
behind  them,  as  similar  state  charges  remain 
pending. 

California:  When  Hugo  Ernesto 
Castro  walked  into  the  Santa  Clara  County 
Jail  on  October  26, 2015  and  confessed  to 
killing  his  ex-girlfriend,  he  was  informed 
that  he  was  in  the  wrong  place  and  told  by 
a deputy  to  walk  two  blocks  to  the  police 
station  to  surrender.  Even  though  Castro 
handed  over  a note  that  revealed  the  loca- 
tion of  the  slain  woman’s  body,  the  deputy, 
who  has  since  been  reassigned,  did  not 


follow  procedure  and  detain  Castro  or  at 
least  escort  him  to  the  police  station.  His 
ex-girlfriend’s  body  was  found  in  the  loca- 
tion that  Castro  indicated;  he  was  arrested 
and  then  returned  to  the  same  jail  he  went 
to  in  the  first  place,  to  be  booked. 

Central  African  Republic:  More  than 
500  prisoners  escaped  from  the  Ngaragba 
jail  in  Bangui  on  September  28, 2015  as  the 
worst  violence  to  hit  the  Central  African 
Republic’s  capital  resulted  in  a death  toll 
of  42.  The  United  States  condemned  the 
unrest  and  pledged  support  to  President 
Catherine  Samba-Panza.  “We  fully  sup- 
port the  efforts  of  the  Central  African  and 
international  forces  to  re-establish  order 
and  bring  these  perpetrators  to  justice,” 
U.S.  State  Department  spokesman  John 
Kirby  said  in  a statement.  According  to  the 
BBC,  the  escapes  occurred  after  a Christian 
militia  group  known  as  the  anti-Balaka  at- 
tacked the  jail. 

Florida:  Workers  at  the  Boca  Raton 
headquarters  of  the  GEO  Group,  the 
nation’s  second-largest  private  prison 
company,  said  they  were  “in  fear  for  their 
safety”  from  the  retirees,  disabled  persons 
and  members  of  the  general  public  who 
visit  the  office  space  that  GEO  shares  with 
the  Social  Security  Administration  (SSA). 
GEO  filed  a lawsuit  against  its  landlord, 
Canpro  Investments,  Ltd.  in  order  to  break 
its  $350,000  per  month  lease  on  the  office 
space  due  to  what  the  company  claimed  was 
an  excessive  number  of  disruptive  visitors 
at  the  SSA  office.  Canpro,  in  turn,  filed  suit 
against  the  federal  government  in  an  effort 
to  evict  the  SSA,  but  that  suit  was  rejected 
on  a technicality.  According  to  Robert  Crit- 
ton,  GEO  Group’s  attorney,  the  company’s 
lawsuit  against  Canpro  was  settled  under 
confidential  terms  in  October  2015.  There 
was  no  word  on  whether  GEO  employees 
are  still  in  fear  of  the  people  who  visit  the 
SSA  office. 

Georgia:  An  attorney  who  formerly 
worked  as  a magistrate  judge  was  arrested 
on  September  24,  2015  after  leaving  her 
2-  and  3-year-old  sons  locked  inside  a car 
for  over  30  minutes  while  she  handled  a 
case  in  court.  An  alert  passerby  notified  a 
court  officer  that  there  were  unattended 
toddlers  inside  a vehicle  in  the  Riverdale 
Municipal  Court  parking  lot.  Kimberly 
Bandoh  admitted  that  the  children  were 
hers  after  they  were  removed  from  the  car 
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and  brought  indoors.  The  children  were  un- 
harmed and  released  to  the  custody  of  their 
grandmother.  Bandoh  was  freed  on  bond. 

Illinois:  On  September  2,  2015,  pris- 
oner Joshua  Drinnon  escaped  from  a private 
prison  transport  van  at  an  1-80  rest  stop 
about  50  miles  east  of  the  Quad  Cities.  He 
had  been  convicted  of  aggravated  robbery 
and  was  being  transported  to  California  at 
the  time  he  absconded.  A two-day  manhunt 
ensued,  but  the  search  was  called  ofF  when 
authorities  believed  Drinnon  had  left  the 
area.  They  were  correct;  on  October  12, 
2015,  he  was  recaptured  at  a homeless 
shelter  in  Ashland,  Oregon. 

Illinois:  The  Seventh  Circuit  Court 
of  Appeals  tossed  a 2014  lawsuit  filed  by 
prisoner  Jose  Banks  in  connection  with 
his  attempted  escape  from  the  high-rise 
federal  Metropolitan  Correctional  Center 
in  Chicago. The  appellate  court  gave  Banks 
“credit  for  chutzpah”  for  filing  the  $10 
million  complaint,  but  declined  to  find  the 
government  liable  in  enabling  his  breakout. 
In  2012,  Banks  and  a cellmate  fashioned  a 
rope  out  of  bedsheets  and  dental  floss  and 
rappelled  down  17  stories.  Banks  claimed 
that  he  was  traumatized  and  in  fear  for  his 
life  as  he  dangled  on  the  side  of  the  jail 
building.  “No  one  has  a personal  right  to  be 
better  guarded  or  more  securely  restrained, 
so  as  to  be  unable  to  commit  a crime,”  the 
Seventh  Circuit  wrote  in  its  September 
25,  2015  unpublished  opinion.  See:  Banks 
v.  United.  States , 615  Fed.Appx.  377  (7th 
Cir.  2015). 

Indiana:  Attorneys  for  former  prisoner 
Chad  Mitchell  filed  a civil  lawsuit  on  Sep- 
tember 15,  2015  claiming  that  Hendricks 
County  deputy  Kris  Allen  unnecessarily 
beat  him,  then  tried  to  discourage  Mitchell 
from  filing  a complaint.  According  to  the 
suit,  Hendricks  County  SherifFDavid  Gal- 
loway was  also  negligent  in  hiring  Allen, 
who  had  been  involved  in  a battery  case 
in  1991.  Allen  was  fired  from  his  position 
with  the  sheriff’s  department  after  video 
surveillance  showed  a handcuffed  prisoner 
being  restrained  by  two  guards  as  a third 
struck  him  several  times. 

Kentucky:  On  October  26,2015,  a ser- 
geant at  the  Montgomery  County  Regional 
Jail  was  arrested  and  charged  with  stealing 
over  $1,000  from  a prisoner.  Samuel  Gar- 
rison, 39,  had  had  run-ins  with  the  law 


before,  facing  six  misdemeanor  counts  of 
theft  by  deception  for  bounced  checks 
between  2002  and  2003.  Jailer  Eric  Jones 
said  he  questioned  Garrison  about  those 
convictions  before  hiring  him,  and  that  he 
had  been  a “solid”  employee  for  four  years. 
Garrison  will  now  have  to  explain  in  court 
why  he  accessed  the  prisoner’s  jail-issued 
debit  card  and  took  the  money. 

Louisiana:  The  former  police  chief  of 
the  small  town  of  Mamou  was  sentenced 
on  October  13, 2015  to  one  year  in  prison 
for  illegally  using  Tasers  on  jail  prisoners  as 
a form  of  punishment.  Gregory  W.  Dupuis 
pleaded  guilty  in  April  2015  following  a 
federal  investigation.  The  U.S.  Department 
of  Justice  also  said  that  the  town’s  latest 
police  chief,  Robert  McGee,  had  resigned 
after  pleading  guilty  to  a single  count  of 
violating  an  individual’s  civil  rights. 

Louisiana:  On  October  21, 2015,  the 
state  Disciplinary  Board  agreed  to  penalize 
attorney  James  Mecca  with  a deferred  one- 
year  suspension  after  he  was  arrested  for 
and  admitted  to  bartering  legal  services  in 
exchange  for  marijuana.  The  Board’s  deci- 
sion now  heads  to  the  Louisiana  Supreme 
Court  for  approval.  Mecca’s  disciplinary 
agreement  calls  for  compliance  with  a 
Lawyers  Assistance  Program-sponsored 
addiction  treatment  plan.  The  Board  cited 
his  remorse  and  progress  in  treatment  as 
contributing  factors  to  its  leniency.  Mecca 
testified  that  he  had  turned  to  alcohol  and 
marijuana  to  cope  with  the  death  of  his 
father,  and  that  the  “crap  load  of  smoke”  he 
had  accepted  from  an  informant  who  posed 
as  a client  was  for  his  own  personal  use  and 
not  for  distribution. 

Maine:  According  to  an  affidavit  filed 
by  the  Maine  Drug  Enforcement  Agency, 
on  September  15, 2014,  Knox  County  jail 
prisoner  Briannah  Parlin  hid  the  drug 
suboxone  inside  the  last  book  in  The  Hunger 
Games  trilogy.  Jail  staff"  became  suspicious 
when  Parlin  recommended  the  book  to 
another  prisoner  but  later  said  she  hadn’t 
read  it.  When  guards  examined  the  copy 
of  Mockmgjay,  they  discovered  a strip  of 
suboxone  hidden  between  pages  that  were 
stuck  together  with  toothpaste.  Parlin,  23, 
was  charged  with  trafficking  in  prison  con- 
traband; she  was  sentenced  in  April  2015 
to  nine  additional  months  in  jail. 

Michigan:  In  October  2015,  state  De- 
partment of  Corrections  officials  in  Lansing 
nixed  the  approval  for  a Vatican-sponsored 
program  to  bring  an  exhibit  with  the  relics 


of  a Catholic  saint  to  the  Macomb  Cor- 
rectional Facility.  The  remains  of  St.  Maria 
Goretti,  an  11 -year-old  Italian  girl  who  was 
stabbed  to  death  while  fending  off"  a sexual 
assault  and  who  forgave  her  attacker,  were 
exhibited  to  prisoners  at  New  York’s  Sing 
Sing  prison  in  September  and  were  sched- 
uled to  be  shown  at  three  Detroit  parishes. 
Local  authorities  at  the  Macomb  facility 
had  initially  agreed  to  participate  in  the 
exhibition,  but  the  DOC  cancelled  those 
plans.  “We  decided  not  to  go  forward,”  said 
DOC  spokesman  Chris  Paulz.  “We  had 
concerns  about  security  in  the  facility,  and 
concerns  about  bringing  such  a venerated 
item  into  our  facility,  and  keep  it  protected 
and  keep  our  facility  protected.”  St.  Goretti 
is  the  patron  saint  of  crime  victims  and 
victims  of  rape. 

Mississippi:  On  September  17, 2015, 
the  Mississippi  Supreme  Court  refused  to 
reconsider  its  decision  that  Chancery  Court 
Judge  Talmadge  D.  Littlejohn,  80,  had 
abused  his  contempt  powers  and  deserved 
sanctions  which  included  a 30-day  unpaid 
suspension,  a public  reprimand,  and  the 
payment  of  a $1,000  fine  and  costs.  Little- 
john had  jailed  Ronald  Brooks  for  contempt 
in  a child  support  case,  even  though  Brooks 
had  appealed  the  court  order  in  question 
and  posted  a supersedeas  bond.  The  state 
Supreme  Court  wrote  that  Littlejohn 
had  “disregarded  the  clear  language  of  a 
rule  of  court  and  decades-old  precedent” 
and  “refused  to  take  responsibility  for  his 
misconduct.”  The  Court  rejected  lesser 
sanctions  recommended  by  the  Missis- 
sippi Commission  on  Judicial  Performance, 
noting  they  were  “not  commensurate  with 
sanctions  imposed  for  similar  misconduct 
in  past  cases.”  Littlejohn  died  on  October 
26,2015,  shortly  after  his  suspension  ended. 

New  Hampshire:  During  a hearing 
on  September  26, 2014,  a federal  prisoner 
housed  at  the  Strafford  County  House  of 
Corrections  asked  Judge  Steven  Houran 
for  emergency  relief  from  medical  mistreat- 
ment at  the  jail.  Luis  Pavao,  60,  said  he  is 
permanently  confined  to  a wheelchair  be- 
cause jail  medical  staff" refused  to  clear  him 
for  back  surgery  that  would  have  preserved 
his  ability  to  walk.  He  filed  a lawsuit  against 
the  Department  of  Corrections  seeking  $16 
million  in  damages  for  his  loss  of  mobility. 
Attorneys  for  Strafford  County  said  two 
doctors  have  declined  to  perform  the  sur- 
gery due  to  Pavao’s  cardiac  conditions,  and 
that  jail  staffhave  “gone  out  of  their  way”  to 
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make  him  comfortable  while  incarcerated. 
“They  are  trying,  and  wishing,  that  I drop 
dead,”  countered  Pavao,  who  was  sentenced 
to  51  months  in  federal  prison  in  January 
2015.  His  lawsuit  was  dismissed  and  the 
N.H.  Supreme  Court  rejected  his  appeal 
in  March  2015. 

New  Jersey:  Mercer  County  spokes- 
man Michael  Boonin  and  Donna  Leusner, 
a spokeswoman  for  the  state  Department 
of  Health,  both  denied  that  a Mercer 
County  jail  prisoner’s  mysterious  illness  was 
Ebola.  In  the  early  hours  of  September  3, 
2015,  the  facility  was  placed  on  lockdown 
after  a prisoner  who  had  recently  returned 
from  Liberia  began  to  experience  medical 
problems.  He  was  transported  to  a hospital 
in  Trenton  and  the  lockdown  was  lifted 
later  that  morning.  Leusner  asserted  that 
“All  prior  reports  concerning  Ebola  were 
completely  false.”  Boonin  echoed  the  state 
official,  saying,  “No  Ebola  tests  were  or- 
dered and  none  were  warranted.” 

New  York:  Eric  Drake,  a psychic  from 
Texas,  is  suing  the  state  of  New  York  for 
1100,000,  claiming  he  was  not  compensated 
for  providing  information  that  led  to  the 
capture  of  two  high-profile  escapees  from 
the  Clinton  Correctional  Facility.  Drake’s 
lawsuit,  filed  on  October  26, 2015,  alleges 
that  New  York  Governor  Andrew  Cuomo 
violated  a “tweeted  written  contract”  which 
offered  a cash  reward  for  information  lead- 
ing to  the  apprehension  of  escapees  Richard 
Matt  and  David  Sweat.  Drake  claimed  that 
he  called  the  governor’s  office  and  provided 
predictions  that  were  “right  on  point,”  but 
that  no  one  would  tell  him  how  to  claim  the 


reward.  Matt  was  shot  and  killed  by  police 
on  June  26,2015  while  Sweat  was  captured 
two  days  later  near  the  Canadian  border. 

New  York:  On  October  25, 2015,  the 
anniversary  of  the  day  the  first  peniten- 
tiary was  established  in  the  United  States, 
anti-prison  activist  and  artist  Lech  Szporer 
donned  a prison  uniform  and  handcuffs 
and  welded  himself  into  a cage  that  was 
placed  in  front  of  the  Manhattan  Deten- 
tion Complex.  Szporer  stated  in  a press 
release  that  he  was  “staging  this  disruption 
because  the  scandal  of  mass  criminaliza- 
tion, incarceration,  and  neglect  in  America 
is  horrific,  inhumane,  and  an  issue  of  grave 
urgency.”  He  refused  to  speak  to  passersby, 
instead  handing  out  cards  that  read,  “Hello 
my  name  is  Lech  Szporer.  This  is  an  art 
performance.  Nothing  against  you  but  the 
system  needs  to  change.  I’m  not  talking 
without  my  attorney. ’’Three  police  officers 
with  a saw  removed  Szoporer  from  the 
cage.  They  then  exchanged  his  handcuffs 
with  their  own,  and  charged  him  with 
obstructing  governmental  administration, 
disorderly  conduct,  obstructing  traffic  and 
creating  hazardous  conditions. 

New  York:  Former  Rikers  Island 
jail  complex  guard  Austin  Romain  was 
sentenced  on  October  13,  2015  to  nearly 
3V2  years  in  prison  after  being  convicted  of 
smuggling  marijuana  and  other  contraband 
into  maximum-security  units  in  exchange 
for  bribes.  Romain  and  another  Rikers 
guard,  Khalif  Phillips,  were  first  charged 
in  2013  after  a two-year  investigation  into 
an  illicit  contraband  distribution  ring  at  the 
jail.  Phillips  was  sentenced  to  36  months 


in  prison  on  drug  charges  in  September 
2015.  PLN  previously  reported  Romain 
and  Phillips’  bribery  scheme.  [See:  PLN, 
July  2015,  p.l], 

Ohio:  Warren  County  jail  prisoner 
Terry  Froman  has  filed  at  least  93  medical 
complaints  and  59  prisoner  requests  during 
his  year-long  detention  while  awaiting  trial 
on  capital  murder  charges.  Sheriff  Larry 
Sims  said  jail  staff  had  addressed  Froman’s 
complaints  on  numerous  occasions,  and 
that  the  average  prisoner  only  submits  10 
to  12  complaints  or  requests  during  their 
jail  stay.  At  a September  1,  2015  pre-trial 
hearing,  Froman’s  attorneys  informed  War- 
ren County  Common  Pleas  Judge  Joseph 
Kirby  that  Froman  was  having  “issues”  with 
lack  of  medical  care,  availability  of  diabetic 
food  and  the  need  for  better  grooming  op- 
portunities. The  judge  instructed  a deputy 
to  alert  jail  officials  to  Froman’s  complaints. 

Ohio:  On  September  2,  2015,  a Co- 
lumbus FoxNews  affiliate  reported  that  four 
Franklin  County  jail  employees,  including  a 
supervisor,  were  disciplined  for  mistakenly 
releasing  a prisoner  in  June  2015.  Quanetta 
James,  serving  time  for  theft  and  burglary, 
was  supposed  to  have  been  transferred  to 
the  custody  of  the  Ohio  Department  of 
Rehabilitation  and  Correction.  Instead, 
jailers  set  her  free.  The  mistake  went  unno- 
ticed for  two  months  until  ODRC  officials 
called  the  jail  looking  for  James.  Sheriff 
Zach  Scott  said  a criminal  investigation  was 
immediately  launched,  but  no  deliberate 
wrongdoing  was  found. 

Oklahoma:  Alyson  Frances  Posey, 
a former  guard  at  the  Corrections  Cor- 
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News  In  Brief  (cont.) 


poration  of  America-operated  Cimarron 
Correctional  Facility,  was  sentenced  on 
September  28,  2015  to  five  years’  proba- 
tion after  pleading  guilty  to  smuggling 
contraband  tobacco  into  the  prison  for 
prisoner  Reeco  Cole.  Posey  was  ordered 
to  undergo  a mental  health  evaluation  and 
follow-up,  perform  community  service,  pay 
fines  of  $425  and  maintain  employment  as 
conditions  of  her  deferred  sentence.  She 
had  reportedly  also  given  nude  photos  of 
herself  to  Cole.  [See:  PLN,  July  2014,  p.56]. 

Oklahoma:  Disgraced  former  Okla- 
homa City  police  officer  Daniel  Ken 
Holtzclaw,  29,  was  convicted  of  18  sexual 
crimes,  including  rape,  following  a six-week 
trial  that  ended  in  December  2015.  He  had 
targeted  minority  victims  as  young  as  17  in 
impoverished  communities.  A report  filed 
by  his  last  victim,  Jannie  Ligons,  resulted  in 
an  investigation  and  Holtzclaw ’s  prosecu- 
tion. Initially  released  on  house  arrest,  he 
twice  violated  the  terms  of  his  release  con- 


ditions and  his  bond  was  revoked  prior  to 
trial.  Holtzclaw  was  sentenced  on  January 
21, 2016  to  263  years  in  prison. 

Pennsylvania:  Robert  Wray,  convicted 
of  conspiring  with  a Lehigh  County  prison 
doctor  to  defraud  government  agencies, 
was  sentenced  on  October  2, 2015  to  four 
years  in  prison.  The  Utah  man  helped  Dr. 
Dennis  Erik  Fluck  Von  Kiel  evade  medi- 
cal school  debt  and  income  taxes  through 
a series  of  limited  liability  companies.  Von 
Kiel  worked  as  a doctor  of  osteopathy  for 
private  prison  healthcare  firm  PrimeCare 
Medical,  Inc.  from  2004  until  his  firing  in 
2013  due  to  the  federal  investigation.  He 
was  sentenced  in  April  2015  to  41  months 
in  prison. 

Pennsylvania:  Corizon,  one  of  the 
largest  prison  medical  profiteers,  was  sent 
packing  from  its  health  care  contract  at 
the  Allegheny  County  jail  on  September 
1, 2015.  [See:  PLN,  Oct.  2015,  p.20]. That 
same  day,  a group  of  protesters  staged  a 
demonstration  in  front  of  the  jail  to  mourn 
the  eleven  people  who  had  died  during  Co- 
rizon’s  two-year  management  of  healthcare 


at  the  facility.  Before  the  vigil,  activist  Julia 
Johnson  with  the  Allegheny  County  Jail 
Health  Justice  Project  delivered  a petition 
with  more  than  1,700  signatures  calling  for 
the  resignation  ofWarden  Orlando  Harper 
for  failure  to  uphold  healthcare  standards. 

Rwanda:  According  to  a September 
3,  2015  report  by  Zeenews,  an  Indian 
website,  the  Gitarama  Prison  in  Rwanda 
is  quite  possibly  the  most  dangerous  in  the 
world.  In  a living  nightmare  for  the  esti- 
mated 6-7,000  prisoners  held  at  the  facility, 
which  was  designed  for  600,  lethal  fights 
are  frequent.  Reports  state  that  at  least  7-8 
prisoners  die  each  day,  and  there  have  been 
reports  of  cannibalism.  Most  of  the  prison- 
ers are  barefoot  and  suffer  from  gangrene 
due  to  standing  room  only  conditions 
on  the  wet  and  filthy  ground.  Prisoners 
receive  one  meal  a day;  one  prisoner  was 
quoted  as  saying,  “This  is  not  a prison,  it  is 
a tomb.” Human  rights  organizations  have 
condemned  the  abysmal  conditions  at  the 
facility,  to  no  avail. 

Tennessee:  On  October  14,  2015, 
Criminal  Court  Judge  Seth  Norman 
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delayed  sentencing  36-year-old  Mary 
Williams  on  theft  and  official  misconduct 
charges  until  he  could  determine  whether 
she  had  the  ability  to  repay  the  1216,000 
she  stole.  Williams  had  worked  for  the 
state  Department  of  Correction  between 
2010  and  2014  at  the  Tennessee  Prison  for 
Women  in  Nashville.  During  her  tenure  as 
a clerk  overseeing  prisoner  trust  accounts, 
Williams  made  false  deposits  into  prison- 
ers’ accounts  and  then  wrote  checks  to  be 
deposited  in  outside  bank  accounts  she 
controlled.  Judge  Norman  directed  Wil- 
liams’ attorney  to  draft  a payment  plan  to 
review  at  a later  court  date. 

Tennessee:  Sumner  County  jail  pris- 
oner Paul  Smith,  21,  was  charged  on 
October  29, 2015  with  making  a false  report 
after  telling  guards  that  his  cellmate  had 
forced  him  to  perform  a sex  act.  According 
to  the  Tennessee  Bureau  of  Investigation, 
jailers  saw  two  prisoners  engaged  in  sexual 
activity;  they  were  separated,  and  Smith 
claimed  that  he  had  been  assaulted.  An 
internal  investigation,  however,  determined 
that  the  sexual  activity  was  consensual. 
Smith  was  formally  charged  while  still 
incarcerated  at  the  jail,  where  he  was  being 
held  for  failure  to  appear  and  a probation 
violation. 

Texas:  A federal  grand  jury  indicted 


Leticia  Martinez  Garza  on  October  14, 
2015  for  having  sex  with  a federal  prisoner 
while  she  was  employed  by  the  GEO  Group 
at  the  company’s  privately-managed  Val 
Verde  Correctional  Facility.  Garza  had 
worked  as  the  supervisor  of  laundry,  prop- 
erty and  supply  services  at  the  prison.  She  is 
accused  of  having  a sexual  relationship  with 
a prisoner  between  May  and  September 
2014;  if  convicted,  she  faces  up  to  15  years 
in  federal  prison  and  a 1250,000  fine. 

Texas:  H arris  County  jail  guard 
Tronoski  Jones  died  of  a heart  attack  on 
August  20,2015  during  an  altercation  with 
a combative  prisoner  at  the  1200  Baker 
Street  Jail.  Jones’ death  was  due  to  natural 
causes,  according  to  the  coroner’s  office,  but 
the  incident  is  being  treated  as  a homicide 
investigation.  A Sheriff’s  Department 
spokesman  said  there  was  no  indication  of 
outward  injury  from  the  altercation  with 
the  prisoner,  who  was  not  identified.  Jones, 
26,  had  been  a jailer  for  almost  four  years. 

Texas:  Although  former  judge  Tim 
Wright  asked  for  “compassion  and  under- 
standing” when  he  was  sentenced  on  August 
14,  2015,  his  guilty  plea  to  illegal  gun 
dealing  netted  him  18  months  in  federal 
prison  and  three  years’  probation.  Wright, 
who  had  served  as  a Court-at-Law  Judge 
in  Williamson  County,  blamed  the  possible 
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onset  of  dementia  for  his  decision  to  sell 
some  60  guns  without  a federal  firearms 
license.  Dozens  of  those  weapons  were 
smuggled  into  Mexico  by  two  of  his  buyers. 
According  to  the  indictment  filed  against 
Wright,  ATF  agents  confronted  him  about 
proper  licensing  and  he  agreed  to  stop  sell- 
ing firearms  until  he  had  a license.  He  later 
completed  ATF  forms  falsely  stating  he  was 
the  actual  buyer  of  two  guns  intended  for 
others.  Wright  resigned  from  his  position 
on  the  bench  and  voluntarily  surrendered 
his  law  license. 

United  Kingdom:  On  September  30, 
2015,  Stephen  Hargreaves,  53,  was  found 
guilty  in  absentia  of  three  counts  of  sexual 
assault  against  two  young  men  after  refusing 
to  attend  his  own  trial.  Court  Recorder  Ian 
Lawrie  justified  holding  the  trial  in  absentia 
because  Hargreaves  wouldn’t  leave  the  Ex- 
eter Prison  where  he  was  being  held  without 
having  a cigarette;  he  claimed  jail  staff  had 
violated  his  human  rights  by  refusing  him 
tobacco.  Hargreaves  will  soon  have  to  adjust 
to  imprisonment  without  a nicotine  fix,  as 
government  officials  have  announced  that 
smoking  will  be  banned  in  all  U.K.  prisons 
in  2016. 
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United  Kingdom:  Douglas  Ward,  26, 
missed  four  roll  calls  each  day  when  he 
escaped  from  the  North  Sea  Camp  Prison 
in  Lincolnshire,  but  prison  officials  did  not 
notice  his  absence.  His  escape  might  have 
gone  undiscovered  even  longer  were  it  not 
for  Facebook.  AfterWard  left  the  prison  he 
checked  into  a luxury  hotel  with  his  wife. 
During  their  two-day  stay,  the  couple  made 
some  complaints  to  the  hotel  manager,  who 


became  suspicious.  He  checked  Facebook, 
found  that  Ward’s  status  was  listed  as  a 
“serving  prisoner”  and  then  alerted  authori- 
ties. On  September  30,  2015,  Ward  was 
sentenced  to  an  additional  15  months  in 
prison  for  the  escape. 

Virginia:  Jamycheal  Mitchell,  a men- 
tally ill  24-year-old,  was  arrested  in  April 
2015  for  stealing  about  $5  worth  of  snacks 
- a Snickers  bar,  a 2-liter  Mountain  Dew 
soda  and  a Zebra  cake  - from  a 7-Eleven. 
He  was  jailed  on  a $3,000  bond.  Unable 
to  make  bail  and  adjudicated  incompetent 


to  stand  trial,  Mitchell  was  ordered  to  the 
care  of  “qualified  staff”  at  Eastern  State 
Hospital.  He  was  never  transferred  to  the 
hospital,  however,  because  no  beds  were 
available.  On  August  19,  2015,  Mitchell 
was  found  without  a pulse  in  a feces-  and 
urine-contaminated  cell  at  the  Hampton 
Roads  Regional  Jail.  He  had  lost  nearly  40 
pounds  since  his  arrest  and  one  of  his  legs 
was  swollen  to  an  “elephant-like”  size.  De- 
spite the  overwhelming  evidence  of  neglect, 
Mitchell’s  death  was  ruled  to  have  resulted 
from  “natural  causes.” 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614  Columbia  Rd.,  Dorchester,  MA  02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301,  Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence. They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 


#504,  Oakland,  CA  9461 2 (51 0)  444-0484.  www. 
criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted.  The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use 
of  faulty  evidence,  junk  science,  faulty  eyewitness 
testimony  and  ineffective  assistance  of  counsel 
claims.  Contact:  The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.  www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #51 0,  Jenkintown,  PA  1 9046  (21 5)  576-1 1 1 0. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701 , New  York,  NY  1 001 3 (21 2)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
resources  for  imprisoned  and  released  rape  survi- 
vors and  activists  for  almost  every  state.  Contact: 
JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles,  CA 
90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur. Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291 , Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  2001 3-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(5 1 0)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2015  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  The  Habeas  Citebook  (a  $49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  |__| 

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201 
pages.  $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  17th  Ed.,  by 
Stephen  Elias  and  Susan  Levinkind,  363  pages.  $49.99.  Comprehensive  and 
easy  to  understand  guide  on  researching  the  law.  Explains  case 
law,  statutes  and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

All  Alone  in  the  World:  Children  of  the  Incarcerated,  by  Nell  Bernstein, 
The  New  Press,  303  pages.  $19.95.  Award-winning  journalist  Nell  Bernstein 
takes  an  intimate  look  at  the  effects  incarceration  has  on 
imprisoned  parents  and  their  children.  2016  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaums,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies  informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Haulers,  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Merriam-Webster’s  Dictionary  of  Law,  634  pages.  $19.95.  Includes  defi- 
nitions for  more  than  10,000  legal  words  and  phrases,  plus  pronunciations, 
supplementary  notes  and  special  sections  on  the  judicial  system,  historic 
laws  and  selected  important  cases.  Great  reference  for  jail- 
house  lawyers  who  need  to  learn  legal  terminology.  2018 

The  Best  500+  Non  Profit  Organizations  for  Prisoners  and  Their 
Families,  3rd  edition  (2015),  142  pages.  $17.99.  The  only  up-to-date  com- 
prehensive book  of  non-profit  organizations  specifically  for  prisoners  and 
their  families.  Cross  referenced  by  state,  organization  name 
and  subject  area.  Find  what  you  want  fast!  2020  |__| 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases,  includes  medications  to  avoid,  what  diet  to  follow  P 
and  exercises  to  perform,  plus  a bibliography.  1031  I I I 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 263  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  or  — 
friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  285  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage 
claims  arising  from  accidents.  1075  

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice/neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not  I 
specifically  related  to  prisoners.  1079  I I | 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  H 
prosecution  and  adjudication.  1090  |__| 


Our  Bodies,  Ourselves,  by  The  Boston  Women’s  Health  Book  Collective, 
925  pages.  $26.00.  This  book  about  women’s  health  and  sexuality  has  been 
called  “America’s  best-selling  book  on  all  aspects  of  women’s  I- 
health,”  and  is  a great  resource  for  women  of  all  ages.  1082  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  376  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  informa- 
tion on  basic  tricks  that  police  use  to  get  people  to  incrimi- 
nate themselves.  1083  

Nolo’s  Plain-English  Law  Dictionary,  by  Gerald  N.  Hill  and  Kathleen 
T.  Hill,  477  pages.  $29.99.  Find  terms  you  can  use  to  understand  and  access 
the  law.  Contains  3,800  easy-to-read  definitions  for  common  P 
(and  not  so  common)  legal  terms.  3001  |__[ 

Criminal  Procedure:  Constitutional  Limitations,  by  Jerold  H.  Israel  and 
Wayne  R.  LaFave,  7th  edition,  539  pages.  $43.95.  Intended  for  use  by  law 
students,  this  is  a succinct  analysis  of  constitutional  standards 
of  major  significance  in  the  area  of  criminal  procedure.  1085  

Win  Your  Lawsuit:  Sue  in  CA  Superior  Court  without  a Lawyer,  by 

Judge  Roderic  Duncan,  445  pages  (4th  edition  2010).  $39.99.  This  plain- 
English  guide  shows  you  how  to  prepare  a complaint,  file  and  serve  papers, 
participate  in  setdement  negotiations,  present  a case  and  much  more.  The 
4th  edition  has  been  revised  to  reflect  recent  court  proce- 
dures and  includes  updated  forms.  2014  l__l 

Disciplinary  Self-Help  Litigation  Manual,  by  Daniel  Manville,  355 
pages.  $49.95.  By  the  co-author  of  the  Prisoners’  Self-Help  Litigation  Manual, 
this  book  provides  detailed  information  about  prisoners’  rights  in  discipli- 
nary hearings  and  how  to  enforce  those  rights  in  court.  Includes  state-by- 
state  case  law  on  prison  disciplinary  issues.  This  is  the  third 
book  published  by  PLN  Publishing.  |__| 
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Widespread  Corruption  in  L.A.  County  Jails  Leads 
to  Federal  Investigation,  Indictments 


Former  Los  Angeles  County  Sheriff 
Leroy  David  “Lee”  Baca  faces  up  to  six 
months  in  prison  after  pleading  guilty  on 
February  10,2016  to  charges  that  he  lied  to 
federal  investigators  in  an  attempt  to  cover 
up  a conspiracy  to  thwart  an  FBI  probe  into 
brutality  and  excessive  use  of  force  by  depu- 
ties in  the  county’s  sprawling  jail  system. 

In  a plea  agreement  filed  in  federal 
court,  Baca  admitted  to  twice  lying  about 
his  involvement  in  hiding  a prisoner- 
turned-informant  from  FBI  agents.  In  fact, 
according  to  the  agreement,  Baca  ordered 
the  prisoner,  Anthony  Brown,  to  be  moved 
from  facility  to  facility  under  different 
names,  and  placed  then-UndersherifFPaul 
Tanaka  in  charge  of  executing  that  plan, 
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dubbed  “Operation  Pandora’s  Box.” 

Baca  also  acknowledged  that  he  lied 
when  he  told  investigators  he  was  unaware 
that  his  subordinates  planned  to  contact 
FBI  Special  Agent  Leah  Marx  at  her  home. 
Deputies  confronted  Marx  and,  in  an  effort 
to  intimidate  her,  falsely  threatened  her 
with  arrest.  Baca  admitted  that  he  directed 
the  deputies  to  approach  Marx,  telling 
them  they  should  “do  everything  but  put 
handcuffs”  on  her,  according  to  his  plea 
agreement. 

The  guilty  plea  marks  a stunning 
reversal  for  the  former  sheriff,  who  has 
maintained  since  his  retirement  in  January 
2014  that  he  played  no  role  in  obstructing 
the  FBI  probe  - even  though  his  employees 
have  testified  in  court  that  he  was  present 
at  key  meetings  where  the  conspiracy  was 
planned  and  had,  in  fact,  directed  part  of  its 
implementation. 

U.S.  Attorney  for  the  Central  District 
of  California  Eileen  Decker  told  a news 
conference  that  as  part  of  the  plea  deal, 
prosecutors  agreed  not  to  seek  a prison  term 
of  more  than  six  months. 

The  plea  agreement  “demonstrates 
that  the  illegal  behavior  in  the  Sheriff’s 
Department  went  to  the  very  top  of  this 
organization,”  she  said.  “More  importantly, 
it  illustrates  that  those  who  foster  and  then 
try  to  hide  a corrupt  culture  will  be  held 
accountable.” 

According  to  federal  officials,  Baca  lied 
to  investigators  from  the  FBI  and  the  U.S. 
Attorney’s  Office  during  an  interview  on 
April  12, 2013. 

“When  Mr.  Baca  was  interviewed,  he 
denied  some  things,”  said  David  Bowdich, 
the  Assistant  Director  in  Charge  of  the 
FBI’s  Los  Angeles  field  office.  “And  he 


continued  with  those  denials  even  when 
some  in  the  rank-and-file  were  under  the 
gun.  He  had  the  opportunity  to  lead,  and 
he  did  not  lead.” 

“You  know  what  the  government  is 
claiming  you  did  in  this  case?”U.S.  Magis- 
trate Judge  Patrick  J.  Walsh  asked  Baca  at 
his  plea  hearing. 

“Yes,”  the  former  sheriff  replied. 

Decker  said  prosecutors  had  been  ne- 
gotiating with  Baca  for  several  months,  but 
it  became  clear  in  early  February  2016  that 
criminal  charges  were  imminent. 

“It’s  time  to  put  this  behind  him,” 
said  Baca’s  attorney,  Michael  Zweiback. 
Baca  “doesn’t  want  the  men  and  women  of 
the  Sheriff’s  Department  to  be  under  this 
cloud,”  Zweibeck  added.  “He  is  ready  for 
whatever  outcome  is  deemed  appropriate 
by  the  court.”  See:  United  States  v.  Baca , 
U.S.D.C.  (C.D.  Cal.),  Case  No.  2:16-cr- 
00066-PA. 

Although  more  former  Los  Angeles 
County  Sheriff’s  Department  (LASD) 
officials  face  prosecution,  Baca’s  guilty  plea 
signals  the  beginning  of  the  end  of  the  saga 
that  began  with  a cell  phone  and  a wad  of 
cash  surreptitiously  passed  to  a deputy  by 
an  FBI  agent  in  the  summer  of  2011. 

Obstructing  an  FBI  Investigation 

The  most  far-reaching  criminal  in- 
vestigation  into  the  LASD  to  date  grew 
out  of  a sting  operation  conducted  by  the 
FBI  as  the  agency  was  reviewing  claims 
of  brutality  and  excessive  use  of  force  by 
deputies  against  prisoners.  The  resulting 
scandal  continued  to  spiral  upwards,  leading 
eventually  to  Baca’s  guilty  plea  and  criminal 
charges  filed  against  his  former  right-hand 
man  as  well  as  other  Sheriff’s  Department 
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employees. 

According  to  testimony  presented  in 
court,  former  Undersheriff  Paul  Tanaka 
and  former  Captain  William  “Tom”  Carey, 
the  two  highest-ranking  officials  charged  at 
the  time,  were  at  the  center  of  a conspiracy 
to  thwart  the  FBI  investigation  by  illegally 
shuffling  Brown,  the  prisoner-informant, 
to  different  locations  under  different  names 
and  various  physical  descriptions  in  order 
to  make  him  inaccessible  to  FBI  agents. 
Members  of  the  Sheriff’s  Department  also 
violated  the  law,  officials  said,  by  going  to 
the  home  of  FBI  agent  Marx  to  intimidate 
her  by  threatening  her  with  arrest. 

In  2011,  then-LASD  deputy  Gilbert 
Michel,  40,  was  sitting  in  his  car  when  an- 
other vehicle  pulled  up  and  an  undercover 
FBI  agent  handed  him  a cell  phone  and 
sunglasses  case  stuffed  with  cash.  To  Mi- 
chel, it  seemed  like  just  another  contact  with 
a prisoner’s  associate  helping  to  smuggle 
contraband  into  the  jail;  he  kept  the  money 
and  passed  the  cell  phone  along  to  prisoner 
Anthony  Brown. 

Brown,  who  had  been  arrested  as  early 
as  2009  for  robbing  downtown  L.A.  banks, 
drug  stores  and  restaurants,  was  on  his 
third  strike  and  serving  a 423-year  prison 
term.  He  was  being  held  at  the  L.A.  Men’s 
Central  Jail  when  he  agreed  to  become  an 
informant  for  the  FBI  as  part  of  the  agency’s 
investigation  into  violence  and  excessive 
use  of  force  by  guards.  Brown  intended  to 
use  the  cell  phone  to  update  the  FBI  about 
incidents  he  witnessed  at  the  lock-up. 

To  add  to  the  intrigue,  FBI  agents 
confronted  Michel  at  his  home  a few  weeks 
later,  showing  him  a video  of  the  cell  phone 
bribe  exchange.  Once  he  had  been  advised 
that  he  was  caught  in  a sting  operation  and 
that  Brown  was  actually  an  FBI  informant, 
Michel  was  asked  by  the  agents  to  cooperate 
by  providing  information  about  corruption 
and  violence  involving  other  LASD  depu- 
ties. Michel  agreed. 

Brown  had  the  cell  phone  for  less  than 
three  weeks  before  it  was  discovered  and 
confiscated  by  jail  staff.  Under  questioning, 
he  eventually  admitted  that  he  was  working 
as  an  undercover  informant  for  the  FBI 
and  intended  to  gather  evidence  using  the 
phone  to  report  on  abusive  behavior  by 
guards.  He  told  LASD  officials  that  he  had 
used  the  phone  to  record  video  and  take 


photos  of  unprovoked  beatings  of  prisoners. 

Once  the  phone  was  linked  to  the  FBI, 
then-Sheriff  Baca  called  an  emergency 
Saturday  meeting  at  LASD  headquarters 
in  August  2011.  Attendees  included  Baca, 
UndersheriffTanaka,  Internal  Criminal  In- 
vestigations Bureau  Supervisor  Lt.  Stephen 
Leavins,  Captain  Carey  and  several  others. 

“I  remember  because  I was  not  too 
happy  to  work  on  a Saturday,”  Leavins 
testified  at  his  June  13,  2014  federal  trial. 
During  another  meeting,  he  recalled, “Baca 
gave  the  order....  He  ordered  me  to  relocate 
Anthony  Brown  safely  and  approved  that 
location  to  be  a station  jail.” 

No  longer  able  to  contact  Brown  by  cell 
phone,  FBI  agents  Leah  Marx  and  David 
Lam  arrived  at  the  jail  on  August  23, 2011 
to  interview  him.  However,  Lt.  Gregory 
Thompson,  who  headed  up  the  Operation 
Safe  Jails  Program,  terminated  the  inter- 
view and  secretly  transferred  Brown  to  the 
facility’s  medical  ward. 

Brown  was  later  moved  to  “dark  corners” 
of  the  jail;  deputyjames  Sexton, 26,  a three- 
year  LASD  veteran,  was  chosen  to  spearhead 
Brown’s  booking  under  false  names  and 
descriptions  due  to  his  knowledge  of  the 
department’s  booking  operations. 

According  to  Leavins’  testimony,  a 
meeting  was  convened  in  Undersheriff 
Tanaka’s  office  to  decide  where  Brown 
should  be  sent  next.  Leavins  testified  that 
those  present  included  Baca, Tanaka,  Carey 
and  himself.  It  was  at  that  meeting  that 
Baca  ordered  Brown  to  be  relocated  to 
a jail  station,  Leavins  told  the  court.  He 
maintained  that  he  was  not  involved  with, 
but  “didn’t  disagree”with,  a decision  to  book 
Brown  under  various  aliases,  bogus  charges 
and  phony  physical  descriptions  to  prevent 
the  FBI  from  locating  him. 

“It  was  yet  another  layer  of  safety  for 
Anthony  Brown,  so  corrupted  cops  couldn’t 
go  on  a computer,  find  his  name  and  arrange 
for  some  kind  of  intimidation  or  retalia- 
tion,” Leavins  claimed. 

While  deputies  Gerard  Smith  and 
Mickey  Manzo  stood  guard  over  Brown 
in  the  jail’s  medical  ward,  Lt.  Thompson 
ordered  Sexton  to  falsify  entries  in  the 
LASD  database,  indicating  that  Brown  had 
been  released.Thompson  held  Brown  under 
the  false  name  of  “John  Rodriguez”  before 
transferring  him  to  the  San  Dimas  sheriff’s 
station  - the  LASD  facility  located  farthest 
from  the  FBI’s  downtown  L.A.  field  office. 

On  August  25,  2011,  a federal  judge 


Prison  Legal  News 


3 


March  2016 


Feds  Investigate  L.A.  Jails  (cont.) 


granted  the  FBI  a writ  requiring  the  Sher- 
iff’s Department  to  surrender  Brown  to 
the  U.S.  Marshals  Service;  according  to  the 
FBI,  the  writ  mysteriously  disappeared  after 
agents  served  it  on  LASD  officials. 

“Break  out  the  smoke  and  mirrors. 
Let’s  hide  him,”  Sexton  said  supervisors 
told  him,  referring  to  Brown.  When  asked 
by  a grand  jury  if  Brown’s  rights  had  been 
violated  when  he  was  transferred  from  jail 
to  jail,  Sexton  testified,  “I  don’t  know  about 
rights,  I use  the  word  kidnapping.  We  had 
him  in  places  that  we  did  not  have  the  legal 
authority,  in  my  opinion,  to  have  him.” 

Meanwhile  at  the  San  Dimas  sheriff’s 
station,  Brown  found  Sexton  standing 
guard  outside  his  cell  to  prevent  any  outside 
contact.  At  the  same  time,  Leavins,  Sgt. 
Scott  Craig  and  Sgt.  Maricella  Long  with 
the  Internal  Criminal  Investigations  Bureau 
initiated  surveillance  on  deputy  Michel. 
Leavins  and  Craig  were  heard  in  recorded 
interviews  attempting  to  convince  Michel 
to  refuse  to  cooperate  with  the  FBI. 

Michel  admitted  to  smuggling  the 


cell  phone  to  Brown  when  interviewed 
by  Sheriff’s  Department  investigators.  He 
was  told  the  FBI  was  blackmailing  him.  In 
the  recorded  interview,  Craig  told  Michel, 
“we’re  all  part  of  this  department  and  we’re 
all  one  big  happy  dysfunctional  family,  and 
...  they’re  going  to  ...  manipulate  you  like 
you’re  a puppet?  I don’t  think  so.” 

By  the  end  of  the  interview,  Leavins 
asked  Michel  to  consider:  “What’s  this  all 
about?  Open  your  mind  up  here  a little  bit.” 

“It’s  about,  they’re  trying  to  bring  down 
the  department  and  find  information,”  re- 
sponded Michel.  In  lieu  of  being  fired,  he 
resigned  a month  later. 

Sexton,  acting  under  orders  from 
Thompson,  falsified  Brown’s  name  in  the 
jail  database  yet  again,  listing  him  under 
the  name  “Chris  Johnson.”  Meanwhile, 
Leavins  testified,  Sheriff  Baca  ordered 
Craig  and  Long  to  begin  surveillance  on 
FBI  agents  Marx  and  Lam,  going  so  far  as 
to  confront  Marx  at  her  home  in  an  effort 
to  intimidate  her. 

“The  sheriff  instructed  us  to  contact 
Marx  at  her  residence  and  conduct  an  inter- 
view on  the  introduction  of  the  cell  phone,” 
Leavins  said.  During  the  encounter  Craig 
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lied  to  Marx,  telling  her  she  was  a suspect 
in  a felony  complaint  and  threatening  to 
obtain  a warrant  for  her  arrest. 

The  incident  sparked  a phone  call  a 
few  hours  later  from  Marx’s  FBI  supervisor, 
Special  Agent  Carlos  Narro,  to  Sgt.  Long  at 
the  Sheriff’s  Department.  Narro  asked  Long 
if  SheriffBaca  knew  about  the  arrest  warrant 
issued  for  Marx,  and  Long  affirmed  that 
Baca  was  aware  of  the  warrant.  When  Narro 
inquired  what  specific  charges  were  being 
filed  against  Marx,  he  was  told  he  would  have 
to  speak  with  Undersheriff  Tanaka. 

In  May  2015,  Tanaka  and  Captain 
Carey  were  charged  with  conspiracy  to 
obstruct  justice  and  obstruction  of  justice. 
Carey  was  also  charged  with  two  counts  of 
lying  during  his  testimony  in  2014  trials  for 
Sexton  and  other  defendants;  he  pleaded 
guilty  on  August  19, 2015  to  a lesser  charge 
of  lying  on  the  witness  stand  after  agreeing 
to  cooperate  with  prosecutors.  As  a result, 
he  faces  a prison  term  of  not  more  than  16 
months  when  he  is  sentenced  later  this  year. 

Then-acting  U.S.  Attorney  Stephanie 
Yonekura  said  in  May  2015  that  as  head  of 
the  Sheriff’s  Department’s  Internal  Crimi- 
nal Investigations  Bureau,  Carey’s  job  was 
to  “root  out  the  very  corruption”  that  he  was 
charged  with  committing  himself. 

“[Tanaka  and  Carey]  knew  there  was 
rampant  inmate  abuse”  and  “did  not  want 
the  FBI  and  federal  investigators  to  know,” 
Yonekura  stated.  According  to  the  indict- 
ment, the  defendants  were  well  aware  of 
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“problem  deputies”  at  LASD  jails. 

Leavins,  Thompson,  Craig,  Long 
and  deputies  Mickey  Manzo  and  Gerard 
Smith  were  all  convicted,  and  sentenced 
in  September  2014  on  charges  stemming 
from  the  conspiracy  and  cover-up.  The  six 
“endeavored  to  obstruct  justice  in  a mis- 
guided attempt”  to  protect  the  Sheriff’s 
Department  from  outside  scrutiny,  U.S. 
District  Court  Judge  Percy  Anderson  noted. 

Convicted  of  participating  in  a con- 
spiracy to  obstruct  justice,  Leavins  was 
sentenced  to  41  months  in  federal  prison, 
while  Thompson  received  37  months  plus 
a 17,500  fine.  Judge  Anderson  sentenced 
Craig  to  33  months,  and  Long  and  Manzo 
were  each  sentenced  to  two  years;  Smith 
was  ordered  to  serve  21  months  and  Sexton 
was  sentenced  to  18  months. 

“You  don’t  serve  the  public  by  using 
your  position  to  conceal  wrongdoing  in  the 
jails, ’’Judge  Anderson  remarked.  “You  don’t 
serve  the  public  by  hiding  witnesses.  You 
don’t  serve  the  public  by  tampering  with 
witnesses,  and  you  don’t  serve  the  public 
by  threatening  to  arrest  an  FBI  agent  in 
some  misguided  effort  to  get  her  to  reveal 
the  details  of  her  investigation.” 


Michel,  who  faces  up  to  10  years  in 
prison  after  pleading  guilty  in  2012  to  ac- 
cepting a bribe  for  smuggling  the  cell  phone 
into  the  jail,  began  cooperating  with  the 
FBI  and  testifying  against  other  guards. 
He  described  beating  prisoners,  subjecting 
them  to  rape  and  shooting  them  with  Tasers 
without  provocation.  Such  incidents  were 
part  of  a widespread  culture  of  corruption  at 
the  LASD  that  resulted  in  lawsuits,  federal 
prosecutions  and  eventual  reforms.  [See: 
PLN,  March  2013, p.l]. 

Michel  admitted  that  after  such  inci- 
dents he  would  huddle  with  other  guards  to 
get  their  stories  straight  and  write  reports 
with  bogus  scenarios  to  justify  their  bru- 
tality. If  a prisoner  had  no  visible  injuries, 
Michel  testified,  deputies  would  not  write 
a report.  Such  violence  could  be  done  with 
impunity  because  the  incident  reports 
“wouldn’t  go  anywhere.”  Michel’s  sentenc- 
ing hearing  in  federal  court  is  scheduled 
for  June  6,2016. 

Los  Angeles  Agrees  to 
Federal  Monitoring 

The  Los  Angeles  County  Sheriff’s 
Department  has  submitted  to  the  watchful 


eye  of  a federal  monitor  under  an  agreement 
designed  to  ensure  that  the  nation’s  largest 
jail  system  curbs  rampant  prisoner  abuse 
and  improves  conditions  for  mentally  ill 
detainees,  who  comprise  an  estimated  20% 
of  the  jail  system’s  approximately  17,000 
prisoners.  The  agreement,  reached  on  Au- 
gust 5,2015,  came  as  prosecutors  continued 
to  press  charges  against  deputies  and  high- 
ranking  officials  stemming  from  years  of 
excessive  force  and  cover-ups. 

The  LASD’s  jail  system  has  been  at 
the  forefront  of  a two-decades-old  saga 
of  brutality,  physical  abuse  of  mentally  ill 
prisoners,  sexual  misconduct,  conspiracy 
and  obstruction  of  justice.  In  the  fall  of 
2011,  both  the  Los  Angeles  Times  and  the 
American  Civil  Liberties  Union  (ACLU) 
issued  scathing  reports  on  the  overwhelm- 
ing problem  of  excessive  use  of  force  by 
guards  in  the  county’s  jails. 

A year  later,  a 200-page  report  issued 
by  the  L.A.  County  Citizens’  Commission 
on  Jail  Violence  - a panel  comprised  of  85 
community  leaders,  legal  advocates  and 
volunteers  brought  together  by  the  county’s 
Board  of  Supervisors  - determined  that  the 
majority  of  excessive  force  incidents  were 
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not  in  response  to  prisoner  violence. 

The  Commission  found  that  “LASD 
personnel  have  used  force  against  inmates 
when  the  force  was  disproportionate  to  the 
threat  posed  or  there  was  no  threat  at  all,” 
including  against  confined  or  restrained 
prisoners  who  purportedly  “behaved  in  a 
lewd  or  disrespectful  (but  nonviolent)  way.” 

“In  one  instance,”  according  to  the  re- 
port, “an  inmate  was  grabbed  by  the  throat, 
pushed  into  a glass  window  and  thrown 
onto  the  ground  for  smirking  at  deputies. 
Another  inmate  was  taken  to  an  isolated 
recreation  area  and  beaten  with  a flashlight 
for  insulting  a deputy.  In  another  incident, 
a deputy  who  thought  an  inmate  mumbled 
something  disrespectful  repeatedly  punched 
the  inmate  in  the  head  and  did  not  stop  even 
though  his  sergeant  yelled  at  him  to  cease.” 

The  report  noted  that  “Although  lewd 
and  disrespectful  behavior  by  inmates  is 
unacceptable,  LASD’s  own  policies  forbid 
the  use  of  force  to  impose  discipline  on 
inmates  to  remediate  such  behavior.” 

According  to  the  Commission’s  find- 
ings,from  January  2006  to  December  2010, 
L.A.  County  jails  recorded  an  average  of 
84  use-of-force  incidents  by  guards  each 
month,  with  51  of  those  classified  as  “sig- 
nificant force”  that  included  factors  such  as 
injury  to  a prisoner,  potential  misconduct  in 
the  application  of  force  or  “an  application 
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of  force  greater  than  a [LASDj-approved 
control  hold,  come-along,  or  take  down.” 

When  the  Commission  reviewed 
disciplinary  actions  taken  by  the  Sheriff’s 
Department,  however,  it  found  that  from 
2006  to  2011  only  36  out  of  a total  of 
5,630  use-of-force  incidents  - just  0.6% 
- “were  deemed  to  be  unreasonable”  by 
the  department’s  internal  supervisors.  The 
Commission  wrote  that  its  findings,  “when 
compared  with  the  [LASD’s]  determina- 
tion that  99.4%  of  its  force  incidents  are 
‘reasonable, ’paint  a picture  of  an  inadequate 
investigatory  and  disciplinary  system.” 

Further,  as  recently  as  June  6,2014,  the 
U.S.  Department  of  Justice  (DOJ)  issued 
a report  faulting  the  county’s  jail  system 
for  failing  to  take  corrective  action  in  the 
handling  of  mentally  ill  prisoners. 

“The  department  concluded  that,  de- 
spite progress  in  some  areas...,  the  county 
of  Los  Angeles  fails  to  provide  sufficient 
suicide  prevention  practices  to  protect 
prisoners  from  self-harm,”  the  DOJ  report 
stated.  “The  department  also  found  that 
other  serious  deficiencies  in  the  mental 
health  care  delivery  system  remain  and 
combine  with  inadequate  supervision  and 
deplorable  environmental  conditions  to  de- 
prive prisoners  of  constitutionally-required 
mental  health  care.” 

“The  Los  Angeles  County  Jails  have  an 
obligation  to  provide  conditions  of  confine- 
ment that  do  not  offend  the  Constitution 
and  to  take  reasonable  measures  to  protect 
inmates  from  harm,”  said  Acting  Assistant 
Attorney  General  Jocelyn  Samuels.  “Al- 
though the  county  has  consulted  with  the 
Justice  Department  for  years,  our  latest 
assessment  reveals  serious  deficiencies  that 
require  further  corrective  action.” 

A federal  probe  into  the  use  of  ex- 


cessive force  by  guards  and  conspiracy  to 
obstruct  the  FBI  investigation,  which  led 
to  Baca’s  guilty  plea,  prompted  criminal 
charges  against  more  than  20  other  Sheriff’s 
Department  officials  and  deputies.  At  least 
a dozen  former  LASD  employees  have  been 
convicted;  it  was  in  the  midst  of  this  scandal, 
on  January  9,2014,  that  Baca  abruptly  an- 
nounced his  retirement. 

“I  don’t  see  myself  as  part  of  the  future” 
of  the  Sheriff’s  Department,  he  said  at  the 
time  of  his  announcement.  “I  see  myself  as 
part  of  the  past.” 

The  settlement  agreement  establishing 
federal  oversight  over  L.A.  County  jails 
created  an  independent  monitor  position 
to  ensure  that  reforms  are  carried  out; 
Richard  E.  Drooyan,  former  president  of 
the  Los  Angeles  Police  Commission  and  a 
member  of  the  blue-ribbon  panel  that  was 
highly  critical  of  the  Sheriff’s  Department’s 
operation  of  the  county’s  jail  system,  was 
appointed  as  the  monitor. 

In  the  midst  of  the  scandal  and  indict- 
ments of  LASD  officials,  the  Los  Angeles 
County  Board  of  Supervisors  voted  to 
proceed  with  a controversial  plan  to  replace 
the  violence-ridden  Men’s  Central  Jail,  as 
well  as  the  overcrowded  women’s  jail  in 
Lynwood.  The  September  1,  2015  vote 
came  despite  opposition  from  a host  of 
civic  leaders  and  the  county’s  newly-elected 
sheriff,  Jim  McDonnell  - who  argued  that 
the  proposed  new  3,885-bed  men’s  jail 
would  be  “grossly  insufficient”  and  lead  to 
continued  overcrowding. 

New  Sheriff  Welcomes  Oversight 

McDonnell,  who  took  over  as  Los 
Angeles  County’s  Sheriff  in  December 
2014  following  a landslide  election  vic- 
tory, said  he  welcomed  federal  oversight 
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of  the  jail  system. 

“This  agreement  presents  an  opportu- 
nity to  close  the  book  on  the  challenges  of 
the  past  and  to  write  a new  chapter  in  the 
treatment  and  care  of  those  suffering  from 
mental  illness  who  end  up  in  our  jails  and 
will  eventually  return  to  our  community,” 
McDonnell  said.  He  added  that  many  of 
the  reforms  required  by  the  settlement  were 
already  underway. 

The  agreement  calls  for  greater  scrutiny 
of  jail  operations,  as  well  as  additional  train- 
ing for  deputies  and  supervisors.  Mentally 
ill  prisoners  will  receive  more  time  out  of 
their  jail  cells  and  more  frequent  monitor- 
ing - just  two  of  a wide  range  of  reforms 
contained  in  the  58-page  settlement 
agreement  that  are  designed  to  improve 
conditions  for  mentally  ill  prisoners. 

In  the  wake  of  the  June  2014  DOJ 
report  that  decried  a spike  in  “preventable” 
jail  suicides,  the  agreement  also  calls  for 
expanded  training  for  deputies  and  supervi- 
sors on  how  to  handle  mentally  ill  prisoners, 
how  to  better  identify  warning  signs  of 
suicide  and  how  to  respond  to  prisoners 
who  have  already  attempted  suicide.  The 
settlement  also  spells  out  circumstances 


when  mentally  ill  prisoners  may  be  physi- 
cally restrained,  where  they  may  be  housed 
and  how  often  they  should  be  checked. 

Additionally,  the  agreement  details 
changes  in  how  detainees  are  evaluated 
when  first  booked  into  the  jail,  and  how 
those  who  are  believed  to  be  seriously 
mentally  ill  are  to  be  kept  safe  until  they 
can  be  examined  by  a mental  health  profes- 
sional. The  settlement  further  requires  that 
mentally  ill  prisoners  receive  a supply  of 
any  necessary  medications  and  be  provided 
with  access  to  psychological  services  upon 
their  release.  See:  United  States  v.  County  of 
Los  Angeles,  U.S.D.C.  (C.D.  Cal.),  Case  No. 
2:15-cv-05903-DDP-JEM. 

In  the  DOJ  report,  federal  officials 
criticized  LASD  jail  cells  as  being  “dimly  lit, 
vermin-infested,  noisy,  unsanitary,  cramped 
and  crowded, ’’which  exacerbated  prisoners’ 
mental  health  problems.  The  report  noted 
that  some  prisoners  with  long  histories  of 
mental  illness  were  never  assigned  to  mental 
health  housing  and  later  killed  themselves. 
The  Sheriff’s  Department  was  faulted  for 
failing  to  conduct  frequent  safety  checks, 
including  one  case  in  which  a mentally  ill 
prisoner  hanged  himself  after  guards  did 


not  check  on  him  for  hours. 

In  the  settlement,  the  Sheriff’s  Depart- 
ment also  agreed  to  revise  its  policies  on  use  of 
force  against  prisoners  - changes  that  federal 
officials  said  “should  significantly  reduce  the 
use  of  excessive  force,  with  added  protections 
for  use  of  force  against  prisoners  with  mental 
illness. ’’The  agreement  extends  a previous  use- 
of-force  settlement  reached  with  the  ACLU 
for  downtown  L.A.  jails,  which  will  now  cover 
the  entire  county  jail  system. 

ACLU  of  Southern  California  legal 
director  Peter  Eliasberg  said  the  settlement 
“thoroughly  addressed  many  of  the  issues” 
relating  to  care  for  mentally  ill  prisoners, 
though  he  added  the  county  should  have 
improved  its  jails  many  years  ago.  Others 
were  more  lavish  in  their  praise  for  the 
agreement. 

U.S.  Attorney  Decker  indicated  the 
settlement  would  “usher  in  a new  era”  for 
L.A.  County  jails.  “This  agreement  will 
serve  as  a road  map  for  restoring  public  trust 
and  confidence  in  the  countyjail  system  and 
in  the  dedicated  public  servants  who  work 
there  every  day  to  provide  essential  services, 
and  ensure  both  the  safety  of  the  prisoners 
and  the  staff  who  work  there,”  he  added. 
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County  officials  said  they  were  pleased 
with  the  agreement  and  will  ensure  the 
reforms  are  funded,  but  cautioned  that  the 
agreement  cannot  be  fully  implemented 
until  the  dilapidated  Men’s  Central  Jail  is 
replaced  with  a new  facility  that  includes 
space  for  mental  health  and  substance  abuse 
treatment,  because  the  settlement  includes 
measures  related  to  the  cleanliness  of  cells, 
pest  control  and  removing  items  from  cells 
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that  can  be  used  to  commit  suicide. 

Sheriff  McDonnell  noted  that  county 
officials  are  now  under  pressure  to  come 
up  with  the  money  to  pay  for  the  cost  of 
the  reforms. 

“When  you  look  at  anything  in  the 
county,  because  of  the  scale  of  it,  everything 
is  very  expensive,”  he  said.  “When  you  do 
the  cost-benefit,  you  can’t  put  a price  on  the 
humane  treatment  of  those  in  our  charge.” 

Except,  of  course,  you  can  place  a price 
on  running  a humane  jail  system,  and  in  the 
past  the  LASD  simply  hasn’t  been  willing 
to  pay  that  price. 

“We  know  our  issues  are  significant  in 
trying  to  reform  this  whole  system,”  said 
L.A.  County  Supervisor  Don  Knabe.  “It’s 
going  to  take  more  money,  and  we’ll  have 
to  work  hard  to  find  those  dollars.”  Knabe 
indicated  the  county  has  already  spent  mil- 
lions of  dollars  fixing  the  jails  - including 
providing  funds  to  hire  hundreds  of  ad- 
ditional employees. 

The  original  ACLU  settlement  that 
was  extended  by  the  federal  monitoring 
agreement  was  originally  announced  on 
December  16,2014,  and  resolved  a federal 
class-action  lawsuit  that  alleged  Baca  and 
his  top  staff  condoned  what  the  civil  liber- 
ties group  termed  “a  long-standing  and 
widespread  pattern  of  violence  and  abuse 
by  deputies”  against  prisoners. 

“Today’s  settlement  is  the  culmina- 
tion of  an  extraordinary  campaign  to  bring 
daylight  into  a very  dark  place  - the  L.A. 
County  jails,”  Margaret  Winter,  associate 
director  of  the  ACLU’s  National  Prison 
Project,  said  at  the  time.  “Exposing  the 
culture  of  savage  abuse  by  deputies  has 
been  half  the  battle  in  putting  an  end  to 
it  - and  the  federal  decree  mandated  by 
today’s  settlement  will  take  the  parties  the 
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rest  of  the  way  towards  a long-lasting  and 
far-reaching  change.” 

The  settlement  marked  the  culmina- 
tion of  a nearly  three-year  lawsuit  filed  by 
the  ACLU  on  behalf  of  Alex  Rosas  and 
Jonathan  Goodwin,  two  pretrial  detainees 
who  “were  viciously  beaten  by  deputies.” 
The  suit  alleged  that  the  LASD  had  vio- 
lated the  Eighth  Amendment’s  prohibition 
on  cruel  and  unusual  punishment,  as  well 
as  the  right  of  pretrial  detainees  not  to  be 
punished  prior  to  conviction. 

Included  in  the  milestone  settlement’s 
provisions  were  elements  requiring  the  L.A. 
County  jail  system  to  implement  “robust 
policies  to  prevent  abuse  of  detainees  with 
mental  illness,”  as  well  as  enhanced  training 
for  all  deputies  in  use  of  force,  which  the 
Citizens’  Commission  on  Jail  Violence  had 
determined  was  “far  below  both  industry 
best  practices  and  training  standards  in  other 
corrections  systems.”  The  agreement  also 
included  improved  methods  for  tracking  and 
reviewing  use-of-force  incidents  as  well  as 
complaints  and  grievances  filed  by  prisoners. 

“For  decades,  the  sheriff’s  department 
has  run  the  jails  without  any  accountabil- 
ity or  transparency,”  said  Eliasberg  with 
the  ACLU  of  Southern  California.  “This 
agreement  addresses  those  problems  by 
establishing  clear  policies  and  practices  the 
department  must  implement,  and  creating  an 
enforcement  mechanism  to  ensure  it  does.” 

The  settlement  in  the  ACLU’s  lawsuit 
was  approved  in  April  2015,  with  the  dis- 
trict court  awarding  $950,000  in  attorney 
fees  and  costs  against  the  county.  See:  Rosas 
v.  Baca,  U.S.D.C.  (C.D.  Cal.),  Case  No. 
2:12-cv-00428-DDP-SH. 

A Long-standing,  Widespread 
Pattern  of  Abuse 

The  FBI  investigation  into  the  “per- 
sistent  pattern  of  unreasonable  force  in  the 
Los  Angeles  County  Jail”  has  thus  far  cul- 
minated in  criminal  charges  against  at  least 
21  LASD  officials  and  a dozen  convictions. 
While  some  of  the  convictions  resulted 
from  the  conspiracy  to  block  the  FBI’s 
probe  into  jail  violence,  others  stemmed 
from  beatings  by  deputies. 

In  one  of  the  most  egregious  cases,  a 
federal  judge  imposed  harsh  prison  sen- 
tences on  two  former  guards  who  beat  a 
visitor  who  was  at  the  jail  to  see  his  incar- 
cerated brother. 

On  November  30, 2015,  U.S.  District 
Court  Judge  George  H.  King  sentenced 
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deputy  Sussie  Ayala,  30,  to  six  years  in 
prison  and  deputy  Fernando  Luviano,  37, 
to  seven  years.  Earlier  that  month,  Judge 
King  had  sentenced  LASD  Sergeant  Eric 
Gonzalez,  46,  to  an  eight-year  prison  term. 
The  three  former  deputies  were  among  six 
jailers  involved  in  the  February  26,  2011 
beating  of  Gabriel  Carrillo,  who  had  al- 
legedly “mouthed  off”  to  LASD  staff  who 
detained  him  and  his  girlfriend  for  bringing 
cell  phones  into  the  jail’s  visitation  lobby 
area  - a misdemeanor  offense. 

Prosecutors  alleged  that  the  guards 
took  Carrillo  to  a back  room  and  threw 
him  to  the  floor,  then  kicked  and  punched 
him  before  pepper-spraying  him  in  the 
face,  all  while  he  was  handcuffed.  After  the 
beating,  which  left  Carrillo  with  a broken 
nose,  bruises  and  cuts  on  his  face,  authorities 
said  the  deputies  concocted  a story  which 
accused  Carrillo  of  instigating  the  fight  by 
trying  to  attack  them  when  they  uncufFed 
one  of  his  hands  to  take  fingerprints.  Based 
on  the  fabricated  account,  Carrillo  was 
charged  with  assaulting  the  deputies. 

The  charge  was  dropped  suddenly  be- 
fore the  case  went  to  trial,  and  after  years 
of  maintaining  their  silence  two  of  the 


deputies  involved  in  the  beating,  Pantamitr 
Zunggeemoge  and  Neal  Womack,  came 
forward  to  reveal  the  truth  - that  the  jailers 
had  viciously  beaten  Carrillo  because  he 
“mouthed  off”  to  them.  In  return  for  their 
cooperation,  Zunggeemoge  and  Womack 
were  spared  jail  time  but  barred  from  ever 
working  in  law  enforcement  again. 

A sixth  deputy  no  longer  employed 
at  the  jail,  Byron  Dredd,  was  indicted  in 
October  2015  and  also  faces  charges  related 
to  Carrillo’s  beating.  Prior  to  the  beating 
incident,  Luviano  had  been  involved  in  18 
use-of-force  incidents  within  a two-year 
period,  but  had  not  been  disciplined  by  the 
Sheriff’s  Department. 

“There  are  real  consequences  for  the 
type  of  gross  misconduct  we  have  here,” 
Judge  King  said  after  sentencing  Gonzalez. 
“It  was  a blatant  crime,  no  different  than 
one  committed  by  a street  criminal.  But  it 
was  different  because  it  was  committed  by 
a law  enforcement  officer.”  The  judge  also 
rejected  defense  arguments  that  the  beating 
was  a one-time  incident. 

“It  suggests  it  was  a known  course  of 
conduct  that  has  played  out  before,”  he  said 
of  the  quick  decision  by  Gonzalez  and  the 


other  deputies  to  falsify  reports  in  an  effort 
to  cover  up  the  beating. 

“They  kept  trying  to  portray  me  as  a 
bad  person,”  Carrillo  stated.  “They  were  the 
aggressors,  they  were  the  liars,  they  were  the 
criminals  and  for  them  to  keep  bringing  it 
up  as  if  I haven’t  proven  my  innocence  still 
...  I mean  I didn’t  understand  it.” 

Carrillo  filed  a civil  lawsuit  against 
Los  Angeles  County  in  federal  court,  and 
settled  the  case  for  11.175  million  in  Feb- 
ruary 2014.  See:  Carrillo  v.  Zunggeemoge , 
U.S.D.C.  (C.D.  Cal.),  Case  No.  2:12-cv- 
02609-DSF-PJW. 

LASD  deputies  Joey  Aguiar  and  Maria- 
no Ramirez  took  advantage  of  the  institutional 
culture  of  violence  in  the  j ail  system  when  they 
assaulted  Bret  Phillips,  a mentally  ill  prisoner, 
on  February  11,  2009.  They  wrote  a report 
stating  they  had  used  force  - with  Aguiar 
punching  Phillips  in  the  ribs  while  Ramirez 
stmck  him  with  a flashlight  in  the  legs  and 
elbow  - after  Phillips  allegedly  attempted  to 
assault  Aguiar.  Sgt.  Ernie  Barbosa  corrobo- 
rated the  account  with  a memo  stating  he  saw 
Phillips  try  to  kick  the  guards. 

But  one  day  after  the  incident,  jail 
chaplain  Paulino  Juarez,  a Catholic  deacon, 
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wrote  a report  saying  he  witnessed  the 
guards  using  unnecessary  and  excessive 
force.  According  to  Phillips’  subsequent 
civil  rights  complaint,  Juarez  observed 
“nothing  to  justify  [Phillips]  having  been 
beaten,  [he]  did  not  resist,  did  not  present 
any  risk  of  harm.” 

“He  was  just  saying,  ‘Stop,  please  stop, 
stop.  I did  nothing  wrong,’”  Juarez  stated. 
“I  felt  I had  witnessed  a crime.” 

Nonetheless,  the  guards’  actions  were 
deemed  appropriate  by  LASD  supervisors. 
Federal  prosecutors  disagreed  and  indicted 
Aguiar  and  Ramirez  for  violating  Phillips’ 
civil  rights;  they  pleaded  not  guilty  before 
being  released  on  bond  in  March  2014.  A 
jury  trial  was  held  in  January  2016,  and  both 
Aguiar  and  Ramirez  were  found  guilty  of 
falsifying  records . They  waived  their  right  to 
appeal  in  exchange  for  the  dismissal  of  other 
charges,  and  will  be  sentenced  in  April  2016. 

Meanwhile,  on  May  7, 2014,  Phillips, 
represented  by  attorney  Gloria  Allred,  filed 
suit  against  the  Sheriff’s  Department  over 
his  2009  beating.  “This  county  has  been 
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aware  for  quite  a long  time  about  the  vul- 
nerability and  the  needs  and  perhaps  even 
the  abuse  at  L.A.  Countyjails  of  mentally 
impaired  inmates,”  Allred  stated.  The  suit 
remains  pending.  See:  Phillips  v.  LASD, 
Superior  Court  of  Los  Angeles  County 
(CA),  Case  No.BC544887. 

In  another  case,  guard  Jermaine  W. 
Jackson  was  charged  with  three  counts  of 
assault  by  a public  officer  and  three  counts  of 
filing  a false  report  for  attacks  on  prisoners  in 
2009, 2010  and  2011.  His  case  was  merged 
with  that  of  guards  Karin  Ann  Cring,  32,  and 
Jayson  D.  Ellis,  26,  who  were  also  charged 
with  participating  in  a 2010  assault. 

Prosecutors  allege  that  on  New  Year’s 
Eve  in  2009,  Jackson,  36,  assaulted  Cesar 
Campana,  a prisoner  at  the  Compton 
courthouse  lockup.  Then  on  Christmas 
Day  2010,  Jackson  allegedly  kicked  and 
injured  prisoner  Derek  Griscavage  at  the 
Twin  Towers  jail  in  downtown  L.A.  In  a 
sworn  statement,  Griscavage  said  he  suf- 
fered a broken  nose,  black  eyes,  a cut  to  his 
ear,  a swollen  head  and  a chipped  tooth. 
According  to  prosecutors,  Jackson  was  also 
involved  in  a third  assault  in  June  2011, 
naming  Jonathan  Murray,  25,  a prisoner  at 
the  Twin  Towers  jail,  as  the  victim. 

Following  an  internal  investigation, 
Jackson  was  charged  with  three  counts  of 
assault  by  means  likely  to  produce  great 
bodily  injury,  three  counts  of  assault  by  a 
public  officer  and  three  counts  of  filing  a 
false  report.  Cring  was  charged  with  filing 
a false  report  in  connection  with  the  Christ- 
mas Day  incident,  while  Ellis  was  charged 
with  assault  in  the  same  case. 

Sexual  Harassment  Investigation 

In  November  2015,  the  Los  Angeles 
County  District  Attorney’s  Office  released 
a memo  that  described  an  investigation 
into  allegations  that  a sheriff’s  deputy  had 
routinely  sexually  harassed  and  assaulted 
female  prisoners  at  the  courthouse  where 
he  worked  as  a bailiff. 

According  to  the  memo,  the  claims 
against  Hermann  Kreimann,  Jr.  were  first 
raised  by  a prisoner  who  reported  that 
the  deputy  asked  her  to  partially  undress, 
handcuffed  her  to  a wall  and  asked  her  to 
perform  oral  sex  after  he  escorted  her  back 
to  a cell  in  the  downtown  courthouse.  She 
said  she  complied,  fearing  that  if  she  didn’t 
Kreimann  might  “put  another  case”  on  her. 
Afterward,  she  said,  he  promised  to  put  120 
on  her  jail  account. 


The  memo  detailed  how  investigators 
tracked  down  other  female  prisoners  who 
made  similar  allegations.  One  prisoner  said 
Kreimann  exposed  himself  to  her  in  an  at- 
torney interview  room  and  suggested  that 
she  perform  oral  sex,  but  she  declined.  On  a 
separate  occasion,  Kreimann  suggested  that 
he  would  allow  her  to  visit  another  prisoner 
if  she  had  sex  with  him.  The  prisoner  told 
investigators  Kreimann  masturbated  in 
front  of  her. 

Another  woman  said  that  in  Febru- 
ary 2014,  Kreimann  stopped  her  in  a 
stairwell  and  fondled  her.  A third  prisoner 
claimed  that  Kreimann  asked  her  to  show 
him  her  breasts,  according  to  the  D.A.’s 
memo,  while  a fourth  told  investigators 
she  believed  Kreimann  was  asking  her  to 
provide  oral  sex  when  he  handcuffed  her 
to  a wall,  stood  in  front  of  her,  placed  his 
hand  on  the  zipper  of  his  pants  and  said, 
“Are  you  ready?” 

“A  lot  of  these  women  are  very  fearful 
of  being  retaliated  against,”  stated  Esther 
Lim,  with  the  ACLU  of  Southern  Cali- 
fornia. “It’s  definitely  a population  that  is 
very,  very  vulnerable.”  She  said  many  in- 
carcerated women  who  have  experienced 
physical  or  sexual  abuse  are  unwilling  to 
come  forward  to  report  abuse  by  a jailer. 

Deputy  L.A.  District  Attorney  Rosa 
Alarcon  wrote  in  the  memo  that  prosecutors 
decided  not  to  file  criminal  charges  against 
Kreimann  because  the  two  prisoners  whose 
testimony  would  provide  key  evidence  re- 
fused to  cooperate.  Had  they  been  willing 
to  testify,  Alarcon  noted,  “their  statements 
would  corroborate  one  another  and  would 
likely  support  a filing  of  criminal  charges.” 

The  memo  also  indicated  that  DNA 
evidence  collected  from  the  attorney  inter- 
view room  was  linked  to  Kreimann,  which 
“at  a minimum  indicates  that  Kreimann 
was  engaged  in  some  form  of  inappropri- 
ate sexual  activity  while  on  duty  as  a bailiff, 
which  also  tends  to  bolster  the  accusations 
made  by  the  women  against  him.” 

Although  the  D.A.’s  office  declined 
to  press  charges  against  Kreimann,  LASD 
officials  launched  an  internal  affairs  inves- 
tigation according  to  Sheriff’s  Department 
spokesman  Keith  Swensson,  who  said 
department  policy  prohibits  male  deputies 
from  being  alone  with  female  prisoners  in 
areas  with  no  security  cameras. 

“It’s  out  of  policy  for  a reason,  spe- 
cifically to  prevent  things  like  this  from 
happening,”  Swensson  said.  “We  would 
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not  allow  female  inmates  to  go  with  male 
deputies  by  themselves....  You  just  don’t 
do  that.” 

The  sexual  misconduct  allegations 
against  Kreimann  are  just  the  latest  to  sur- 
face against  the  LASD.  Several  years  ago, 
a civilian  watchdog  group  detailed  more 
than  a half-dozen  investigations  into  sexual 
misconduct  claims,  including  one  deputy 
who  was  prosecuted  for  sex  crimes  involving 
a 16-year-old  girl  in  the  Sheriff’s  Depart- 
ment’s Explorer  Program,  and  another  who 
was  fired  after  being  accused  of  having  sex 
with  a wheelchair-bound  prisoner. 

The  Cost  of  Misconduct 

With  a growing  number  of  LASD 
employees  facing  the  prospect  of  serving 
time  for  brutalizing  prisoners,  the  County 
of  Los  Angeles  has  found  itself  on  the  hook 
for  settlements  and  verdicts  in  resultant 
lawsuits.  The  Citizens’ Commission  on  Jail 
Violence  reported  in  September  2012  that 
the  county  had  paid  $9.47  million  over 
the  previous  20  years  as  a result  of  such 
litigation. 

At  a November  2013  meeting,  the 
Los  Angeles  County  Board  of  Supervisors 
agreed  to  pay  $722,000  to  settle  a lawsuit 
brought  by  Dion  Starr,  44,  a black  man  who 
was  stabbed  23  times  in  2006  by  Latino 
gang  members  at  the  Men’s  Central  Jail. 
Starr,  who  was  not  affiliated  with  a gang, 
alleged  the  jail  had  failed  to  fix  security 
deficiencies,  leaving  him  in  dangerous  con- 
ditions at  the  lock-up.  [See:  PLN,  May, 
2012,  p.34], 

A month  earlier,  in  October  2013, 


former  Sheriff  Baca  was  found  person- 
ally liable  by  a federal  jury  in  a case  filed 
by  prisoner  Tyler  Willis,  who  claimed  he 
was  severely  beaten  by  jail  guards.  The  jury 
awarded  $100,000  in  damages. 

Attorney  R.  Samuel  Paz,  who  rep- 
resented both  Starr  and  Willis,  said  in  a 
statement  that  Starr’s  “courage  has  clarified 
the  law  that  high  officials  cannot  collect 
their  paychecks  and  shirk  their  duties  to 
supervise.  It  is  simply  basic  accountability.” 

“Sheriff  Lee  Baca  is  responsible 
for  making  sure  his  subordinates  do 
not  engage  in  unspeakable  acts  against 
inmates,”  said  Starr,  who  added  that  he 
believed  his  case  had  helped  focus  pub- 
lic attention  on  prisoner  abuse  in  the 
LASD’s  jail  system. 

On  February  20,  2013,  the  Los 
Angeles  County  Attorney’s  Office  rec- 
ommended a $475,000  settlement  in 
a federal  civil  rights  suit  brought  by  a 
prisoner  who  was  beaten  by  two  jailers. 
Michael  Holguin  was  being  escorted  by 
a sheriff’s  deputy  on  October  18,  2009 
when  a confrontation  erupted,  reportedly 
because  Holguin  had  been  denied  a show- 
er. During  the  ensuing  fight  the  deputy 
struck  Holguin  in  the  stomach,  forced 
him  to  the  ground  and  pepper-sprayed 
him;  at  that  point,  a second  deputy  joined 
in.  Holguin,  who  was  handcuffed  during 
the  beating,  required  stitches  and  suf- 
fered a broken  kneecap.  His  suit  settled 
in  March  2013.  See:  Holguin  v.  County  of 
Los  Angeles,  U.S.D.C.  (C.D.  Cal.),  Case 
No.  2:10-cv-08011-GW-PLA. 

Anthony  Brown,  the  prisoner-infor- 


mant who  received  a cell  phone  from  the 
FBI  to  report  excessive  force  incidents  at 
the  jail,  filed  suit  in  federal  court  in  March 
2015  against  Los  Angeles  County,  Sheriff 
Baca,  Tanaka,  Carey  and  several  deputies, 
seeking  damages  for  cruel  and  unusual 
punishment,  municipal  and  supervisory 
liability,  failure  to  provide  adequate  medi- 
cal care,  retaliation  and  civil  conspiracy. 
His  lawsuit  has  been  stayed  pending  the 
outcome  of  the  criminal  charges  against 
the  defendants.  See:  Brown  v.  County  of 
Los  Angeles,  U.S.D.C.  (C.D.  Cal.),  Case  No. 
2:15-cv-02162-DDP-FFM. 

Other  cases  against  the  LASD  have 
involved  prisoners  who  died  due  to  inade- 
quate medical  care,  including  a $1.6  million 
settlement  in  August  2015  in  a lawsuit  filed 
by  the  family  of  Austin  Losorelli,  23,  who 
committed  suicide  at  the  Men’s  Central  Jail 
two  years  earlier.  Losorelli,  the  son  of  an 
L.A.  police  lieutenant,  had  reported  mental 
health  problems  - including  hallucinations 
and  prior  suicide  attempts  - to  jail  staff,  but 
was  kept  in  general  population  and  placed 
in  a single-man  cell,  where  he  hanged  him- 
self with  a sheet. 

Not  every  member  of  the  Los  Ange- 
les County  Board  of  Supervisors  agrees 
that  the  county  should  continue  to  pay 
settlements  stemming  from  misconduct  by 
LASD  employees. 

“I  feel  the  board  needs  to  stop  enabling 
the  Sheriff’s  Department  to  continue  to  see 
its  excessive  force  claims  as  just  another  cost 
of  doing  business,”  said  Supervisor  Gloria 
Molina,  who  cast  the  only  vote  in  opposi- 
tion to  settling  Starr’s  lawsuit. 
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The  cost  of  all  court  settlements  com- 
bined, however,  pales  in  comparison  to  the 
estimated  $2  billion  cost  of  replacing  the 
dilapidated  Men’s  Central  Jail  and  renovat- 
ing the  now-vacant  Mira  Loma  Detention 
Center  in  Lancaster,  California  into  a 
1,600-bed  women’s  facility  to  replace  the 
aging  women’s  jail  in  Lynwood. 

Moving  Forward: 

New  Jail,  Same  Old  Problems? 

The  Board  of  Supervisors  reaffirmed 
its  intent  to  move  forward  with  the  con- 
troversial jail  replacement  and  renovation 
plans  despite  opposition  from  dozens  of 
community  leaders  and  other  concerned 
citizens  who  argued  the  money  was  being 
misspent. 

“If  our  county  has  12  billion  to  spend, 
we  want  that  12  billion  to  go  toward  the 
kind  of  work  to  make  our  communities 
functional  and  livable  places  for  people 
to  live  so  they  don’t  end  up  in  the  prison 
system,”  stated  community  activist  Kwazi 
Nkrumah,  president  of  the  Echo  Park 
Neighborhood  Council. 

Critics  instead  favored  the  creation  of 
a multimillion-dollar  program  designed  to 
divert  mentally  ill  offenders  from  incarcera- 
tion, as  a way  of  downsizing  the  j ail  system 
and  avoiding  new  jail  construction. 

Sheriff  McDonnell  told  the  Board  that 
“only  time  will  tell  how  effective  diversion 
will  be,”  and  encouraged  the  supervisors  to 
instead  provide  his  department  with  the 
flexibility  to  accommodate  3,900  to  4,900 
jail  beds. 

Former  District  Attorney  Steve  Cool- 
ey, now  a consultant  for  developers  planning 
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to  build  a new  jail  in  Adelanto  in  San 
Bernardino  County,  urged  the  Board  of 
Supervisors  to  rent  beds  at  the  Adelanto 
facility  in  an  effort  to  downsize  the  down- 
town Los  Angeles  jail. 

After  considering  various  options, 
however,  the  Board  voted  on  September  1, 
2015  to  build  a 3,885-bed  detention  facility 
focused  on  psychiatric  treatment.  The  new 
jail  would  be  smaller  than  recommenda- 
tions by  consultants,  officials  said,  due  to 
the  expectation  that  at  least  1,000  mentally 
ill  offenders  will  be  diverted  to  treatment 
programs,  thereby  reducing  the  need  for 
more  jail  space. 

The  Board  of  Supervisors  also  reaf- 
firmed its  plan  to  create  an  Office  of 
Diversion  and  Reentry  intended  to  shift 
mentally  ill  offenders  into  treatment  and 
housing  programs,  using  $30  million  in 
county  money  and  potentially  tens  of  mil- 
lions more  in  state  funds. 

“I  believe  that  diversion  is  the  right 
thing  to  do,  and  it  puts  taxpayers’  money 
to  much  better  use  than  incarceration,” 
said  Supervisor  Mark  Ridley-Thomas,who 
proposed  the  diversion  plan  along  with 
Supervisor  Sheila  Kuehl. 

With  respect  to  the  planned  women’s 
jail,  the  supervisors  agreed  to  establish  a 
“gender-responsive  advisory  board.”  Among 
the  issues  the  board  was  expected  to  tackle 
was  how  to  ease  hardships  for  family  mem- 
bers traveling  to  the  northern  L.A.  County 
facility  to  visit  prisoners. 

As  the  county  moves  forward  with 
plans  to  replace  the  Men’s  Central  Jail  - 
which  is  viewed  as  critical  for  compliance 
with  the  federal  monitoring  settlement  - 
questions  remain  about  the  fate  of  those 
still  to  be  held  responsible  for  decades  of 
brutality  and  excessive  force  employed  by 
LASD  staff  against  prisoners. 

That  federal  officials  were  considering 
charges  against  former  Sheriff  Lee  Baca 
became  evident  when  a prosecutor  asked 
Undersheriff  Tanaka  at  the  September  2014 
trial  of  six  deputies  involved  in  “Operation 
Pandora’s  Box”  if  he  was  familiar  with  the 
common  prosecutorial  tactic  of  starting 
with  low-level  criminals  and  then  going 
after  their  bosses. 

Baca  and  Tanaka  had  both  argued 
that  hiding  prisoner-informant  Anthony 
Brown  from  FBI  agents  was  not  obstruc- 
tion of  justice  but  rather  the  result  of  a turf 
war  between  the  Sheriff’s  Department  and 
the  FBI,  though  Assistant  U.S.  Attorney 


Brandon  Fox  disagreed. 

“This  was  no  turf  battle,  this  was  a con- 
spiracy,” he  argued,  saying  LASD  officials 
wanted  to  “keep  the  lid  on  [Operation] 
Pandora’s  Box  ...  so  nobody  else  knows  the 
evils  within  Men’s  Central  Jail.” 

Tanaka  retired  from  the  LASD  in 
March  2013.  [See:  PLN,  April2013,p.l5]. 
He  still  faces  federal  charges  arising  from 
the  conspiracy,  with  a trial  scheduled  to 
start  in  late  March  2016.  His  attorney,  H. 
Dean  Steward,  conceded  that  the  decision 
by  former  Sheriff’s  Department  Captain 
William  Carey  to  cooperate  with  pros- 
ecutors complicates  the  case  for  his  client, 
but  he  did  not  expect  Carey  to  testify  at 
Tanaka’s  trial. 

“Once  you’ve  admitted  to  lying  on  the 
stand,  who  can  believe  anything  you  say?” 
Steward  noted.  For  example,  he  said,  the 
version  of  events  described  in  Carey’s  plea 
agreement  was  “90%”  accurate,  but  parts 
that  implicated  Tanaka  as  being  present  at 
certain  meetings  and  giving  orders  regard- 
ing what  to  do  with  Brown  were  false. 

However,  Laurie  L.  Levenson,  a former 
federal  prosecutor,  said  Carey’s  knowledge 
of  high-level  deliberations  at  the  jail  could 
be  cause  for  concern  for  Tanaka. 

“Now  you  have  someone  from  the 
higher  echelons  who  can  tell  prosecutors 
what  was  happening  and  what  people  at  the 
top  did  or  should  have  done,”  she  observed. 

Those  people  at  the  top  include  former 
Sheriff  Baca,  whose  sentencing  hearing  is 
scheduled  for  May  16,2016  and  who  might 
be  called  to  testify  against  Tanaka. 

Meanwhile,  the  Los  Angeles  County 
Sheriff’s  Department  remains  roiled  in 
controversy.  On  October  13, 2015,  the  Los 
Angeles  Times  reported  the  sudden  retire- 
ment of  LASD  Assistant  Sheriff  Michael 
Rothans,  53,  amid  an  investigation  into  his 
purchase  of  a stolen  car  with  an  altered  VIN 
number  from  a towing  company  that  had  a 
contract  with  the  department.  Rothans  has 
denied  any  wrongdoing. 

Sources:  Los  Angeles  Times;  www.abc7. 
com;  http://mynewsLA.com;  www.aclu.org; 
www.justice.gov;  Wall  Street  Journal;  www. 
uprisingradio.  com;  www.  dailynews.  com; 
www.photographyisnotacrime.  com;  www. 
nationofchange.org;  “Report  of  the  Citizens’ 
Commission  on  Jail  Violence,"  Los  Angeles 
County  Board  of  Supervisors  (September 
2012);  http://ccjv.lacounty.gov;  www.es- 
monitor.com 
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Federal  Jury  Awards  $950,000  to  Prisoners  Beaten  at  L.A.  County  Jail 

by  Derek  Gilna 


AS  INDICATED  BY  THIS  MONTHS  COVER 

story,  violence  or  the  threat  of  violence 
has  long  been  part  of  life  for  prisoners 
in  Los  Angeles  County’s  jail  system.  An 
incident  that  occurred  in  August  2008, 
however,  demonstrated  that  the  most 
significant  threat  of  violence  comes  from 
correctional  staff  Following  a contentious 
five-week  trial,  on  November  7,  2013  a 
Los  Angeles  jury  awarded  $950,000  to  five 
prisoners  assaulted  by  sheriff’s  deputies 
after  a protest  over  conditions  at  the  jail 
turned  violent. 

Prisoners  Carlos  Flores  and  Juan 
Carlos  Sanchez  each  received  $200,000 
in  compensatory  damages.  Juan  Trinidad 
received  $150,000,  Erick  Nunez  was 
awarded  $100,000  and  Fleriberto  Rodri- 
guez received  $90,000.  The  balance  of  the 
judgment,  entered  by  the  district  court  on 
February  5,2014,  was  for  punitive  damages. 

The  plaintiffs’  attorneys  conceded  that 
approximately  30  prisoners  protesting  jail 
conditions  had  initially  refused  to  comply 
with  orders  from  j ail  staff,  who  were  hit  with 
debris  from  broken  sinks  and  toilets.  How- 
ever, the  attorneys  argued  that  deputies  had 
used  excessive  force  to  subdue  the  protest. 

According  to  the  lawsuit,  a sheriff’s 
captain,  a lieutenant,  three  sergeants  and 
23  deputies  were  recorded  on  video  hurl- 
ing concussion  grenades  and  Tasering  and 
beating  prone  or  defenseless  prisoners,  caus- 
ing head  injuries,  broken  sinus  bones  and 
fractured  eye  sockets,  legs,  ankles  and  hands. 

The  plaintiffs’ attorneys  alleged  that  the 
deputies  and  their  supervisors  had  subjected 
prisoners  to  “dehumanizing  abuse  ...  under 
color  of  law...  [inflicting]  brutal  and  gra- 
tuitous force  that  was  unnecessary  for  any 
legitimate  penal  interest  and  amounted  to 
punishment.”  Guards  were  also  accused  of 
threatening  to  “beat  or  kill  Hispanic  gang 
members”  at  the  jail  after  Hispanics  had  al- 
legedly killed  a deputy  outside  his  Cypress 
Park,  California  home. 

At  trial,  deputy  Nicholas  Graham 
conceded  during  cross-examination  that  he 
had  hit  and  kicked  prisoners  17  to  35  times, 
even  after  they  had  been  Tasered  and  were 
lying  on  the  floor.  His  own  report  indicated 
the  prisoners  had  not  been  fighting  back, 
though  he  still  denied  having  used  exces- 
sive force. 


The  jail’s  surveillance  video  footage 
contradicted  his  denial,  however,  despite 
the  fact  that  not  all  of  the  recordings  of 
cell  extractions  mandated  by  jail  rules  were 
available  for  inspection,  having  been  inex- 
plicably “lost.” 

Corrections  expert  Steve  Martin, 
testifying  for  the  plaintiffs,  examined  the 
existing  videos  and  said  the  prisoners  could 
have  only  engaged  in  “defensive  or  survival 
resistance”  due  to  their  state  of  restraint.  The 
plaintiffs’  attorneys  alleged  that  “at  some 
point  during  the  beatings  ...  a defendant 
supervisor  was  heard  telling  deputies  that 
none  of  the  inmates  should  be  able  to  walk 
when  they  left  their  cells.” 

The  Los  Angeles  County  jail  employ- 
ees found  liable  for  damages  in  the  lawsuit 
included  Captain  Daniel  Cruz,  Lt.  Chris- 
topher Blasnek,  Sgt.  Michel  McGrattan, 
Sgt.  Kelly  Washington  and  deputies  Adolph 
Esqueda,  MatthewThomas,  Matthew  On- 
hemus,  Andrew  Lyons,  Michael  Frazier, 
Blake  Orlandos,  Nicholas  Graham,  Hector 


Vazquez,  Javier  Guzman,  Hernan  Delgado, 
Justin  Bravo,  Francisco  Alonso,  Clayton 
Stelter,  Joseph  Sanford  and  Alejandro 
Hernandez-Castanon. 

Following  the  jury  verdict  the  district 
court  denied  the  defendants’  post-trial 
motions  and  they  appealed  to  the  Ninth 
Circuit.  While  their  appeal  was  pending, 
on  December  26, 2014  the  district  court 
awarded  a total  of  $5,378,174.66  in  at- 
torneys’fees,  with  $9,500  of  that  amount 
to  be  paid  from  the  plaintiffs’  damage 
award.  In  November  2015  the  court  fur- 
ther awarded  $39,928.35  in  nontaxable 
costs  against  the  defendants.  The  case 
remains  on  appeal. 

The  prisoners  were  represented  by 
the  Pasadena  law  firm  of  Kaye  McLane 
Bednarski  8c  Litt  LLP  and  attorney  James 
S.  Muller.  See:  Rodriguez  v.  County  of  Los 
Angeles,  U.S.D.C.  (C.D.  Cal.),  Case  No. 
2:10-cv-06342-CBM-AJW.  P 

Additional  source:  www.sepr.org 


Disciplinary  Self-Help  Litigation  Manual, 
Second  Edition,  by  Dan  Manville 

By  the  co-author  of  the  Prisoners'  Self- 
Help  Litigation  Manual,  this  book  provides 
detailed  information  about  prisoners' 
rights  in  disciplinary  hearings  and  how  to 
enforce  those  rights  in  court. 

Now  available  from  Prison  Legal  News  Publishing. 
$49.95,  shipping  included 
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ONE  DOWNSIDE  OF  PUBLISHING  A 

magazine  like  Prison  Legal  News  for 
26  years  is  that  in  some  respects  we  are 
not  covering  a one-off  or  isolated  story  but 
rather  are  reporting  an  ongoing  and  devel- 
oping issue.  This  month’s  cover  story  about 
the  epic  abuse,  corruption  and  brutality  in 
the  Los  Angeles  County  jail  system  is  the 
third  or  fourth  major  feature  article  on  that 
topic  that  we  have  published  in  the  past 
two  decades,  along  with  dozens  of  smaller 
stories  related  to  individual  cases  of  abuse, 
neglect  and  misconduct.  Jails  are  often  over- 
looked in  discussions  about  criminal  justice 
reform,  but  the  Los  Angeles  County  jail, 
which  confines  some  22,000  prisoners  on 
any  given  day,  is  by  comparison  larger  than 
the  state  prison  systems  of  Massachusetts, 
Vermont,  New  Hampshire,  Maine  and 
Rhode  Island,  combined. 

The  poor  state  of  American  jails  is 
made  readily  apparent  by  cover  stories 
such  as  this  one  and  similar  articles  we 
have  run  onjail  systems  in  New  York  City, 
Sacramento,  New  Orleans,  Dallas  and  other 
jurisdictions.  The  ongoing  body  counts  of 
prisoners  attributable  to  abuse,  medical  ne- 
glect and  cultures  of  violence  and  impunity 
are  characterized  by  their  apolitical  nature: 
They  continue  and  intensify  regardless  of 
the  political  affiliation  of  the  public  officials 
nominally  responsible  for  conditions  in 
local  jails.  This  exemplifies  America’s  bi- 
partisan policy  on  criminal  justice.  Looking 
back  at  prior  PLN  coverage  of  these  issues 
in  these  same  facilities,  the  only  thing  that 
changes  are  the  names  of  the  prisoners 
and  some,  but  not  all,  of  the  staff  members 
involved.  I suspect  that  when  we  run  the 
next  feature  story  on  abuse  and  corruption 
in  Los  Angeles  County’s  jail  system  it  will 
be  similar  to  this  one. 


From  the  Editor 

by  Paul  Wright 

Longtime  readers  of  PLN  may  recall 
that  we  began  publishing  books  in  2009 
when  we  published  Jon  Marc  Taylor’s 
instructive  resource  guide,  the  Prison- 
ers’ Guerrilla  Handbook  to  Correspondence 
Courses  m the  U.S.  atid  Canada  (PGH).  It 
was  the  third  edition  of  that  title  and  built 
on  the  success  of  his  prior  two  editions.  I 
am  sad  to  report  that  Jon  died  of  a heart 
attack  at  the  Southeast  Correctional  Cen- 
ter in  Charleston,  Missouri  on  December 
27,  2015  at  the  age  of  54.  He  had  earlier 
suffered  a stroke  that  left  him  paralyzed 
and  unable  to  write  or  speak.  Jon  had 
been  imprisoned  since  he  was  19,  serving 
a 40-year  sentence  for  a series  of  rapes  and 
robberies  he  committed  with  his  father  in 
Indiana  and  Missouri.  Once  in  prison  he 
strove  to  better  himself  through  educa- 
tion and  became  a powerful  advocate  for 
prison  education  programs,  moreso  after 
Congress  and  President  Clinton  eliminated 
Pell  Grants  for  prisoners  - which  largely 
ended  the  prospect  of  prison-based  higher 
education  courses. 

By  writing  PGH,  Jon  wanted  to  share 
his  experiences  in  getting  a higher  educa- 
tion behind  bars:  He  obtained  a bachelor’s 
degree,  a master’s  degree  and  a doctorate 
while  in  prison.  Jon  authored  dozens  of 
articles  on  prison  education  as  well  as  three 
editions  of  PGH  yet  he  was  continually 
denied  parole  by  the  Missouri  Parole  Board 
and  denied  a medical  commutation  even 
after  he  was  left  paralyzed  and  debilitated 
by  a stroke. 

I corresponded  with  Jon  and  spoke 
with  him  on  the  phone,  and  he  was  always 
upbeat  and  optimistic  even  when  he  had 
little  reason  to  be.  I am  very  proud  of  the 
fact  that  PGH  was  the  first  book  published 
by  PLN  Publishing,  and  that  it  has  served 
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as  an  inspiration  and  guide  to  countless 
prisoners  over  the  years.  As  PGH  became 
a bit  outdated  and  Jon  was  too  physically 
incapacitated  to  work  on  a fourth  edition 
of  the  book,  one  of  the  prisoners  inspired 
by  his  work,  Christopher  Zoukis,  stepped 
forward  to  write  a new  version.  We  are 
proud  to  announce  that  Christopher’s  book, 
the  Prison  Education  Guide,  now  available 
from  PLN  and  ready  to  ship  for  $49.95 
postpaid.  I am  sorry  Jon  did  not  live  to  see 
this  new  book  title  but  I know  he  would  be 
proud  that  his  work  and  legacy  live  on  and 
that  others  are  carrying  the  torch  of  prison 
education  forward. 

As  this  issue  of  PLN  goes  to  press,  the 
Human  Rights  Defense  Center  (HRDC), 
our  parent  organization,  has  submitted  a 
reply  comment  to  the  Federal  Communica- 
tions Commission  on  the  need  to  regulate 
and  reform  the  cost  of  phone  calls  made 
from  prisons,  jails  and  other  detention  fa- 
cilities. HRDC  is  also  calling  on  the  FCC 
to  regulate  video  visitation  services  and  not 
allow  prisons  and  jails  to  charge  for  the  cost 
of  providing  video  visits.  In  response  to  a 
prior  FCC  order  that  caps  the  cost  of  prison 
phone  calls,  telecom  companies  have  filed 
suit  in  the  D.C.  Circuit  Court  of  Appeals 
challenging  the  rate  caps.  HRDC  and  sev- 
eral other  organizations  are  intervening  in 
an  effort  to  uphold  the  FCC’s  order,  which, 
barring  a stay  by  the  court,  is  set  to  go  into 
effect  this  month. 

All  of  HRDC’s  comments  filed  with 
the  FCC  since  2007,  which  are  many, 
are  available  on  our  websites  (www.hu- 
manrightsdefensecenter.org  and  www. 
prisonphonejustice.org).  I would  like  to 
thank  everyone  who  has  supported  us  in  this 
long  struggle  to  bring  relief  to  prisoners  and 
their  families  from  systemic  exploitation  by 
greedy  prison  phone  companies  and  their 
government  collaborators  and  conspirators. 

If  you  can  make  a donation  to  support 
our  advocacy  efforts  on  behalf  of  prisoners 
and  their  families  then  please  do  so,  as  it 
makes  a huge  difference  and  enables  us  to 
do  the  hard  work  that  no  one  else  is  doing. 
At  the  end  of  the  day,  the  only  thing  that 
holds  us  back  is  a lack  of  resources,  not  a 
lack  of  problems  or  the  expertise  to  tackle 
them.  Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe. 
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Prison  Education  Guide  $49.95 

Christopher  Zoukis 

ISBN:  978-0-9819385-3-0  • Paperback,  280  pages 

Prison  Education  Guide  is  the  most  comprehensive  guide  to  correspondence  programs  for  prisoners  available  today. 
This  exceptional  book  provides  the  reader  with  step  by  step  instructions  to  find  the  right  educational  program, 
enroll  in  courses,  and  complete  classes  to  meet  their  academic  goals.  This  book  is  an  invaluable  reentry  tool  for  pris- 
oners who  seek  to  further  their  education  while  incarcerated  and  to  help  them  prepare  for  life  and  work  following 
their  release. 


The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  Second  Edition  $49.95 
Brandon  Sample  & Alissa  Hull 

ISBN:  978-0-9819385-4-7  • Paperback,  224  pages 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  is  the  first  in  a series  of  books  by  Prison  Legal  News  Publishing 
designed  to  help  pro-se  prisoner  litigants  identify  and  raise  viable  claims  for  potential  habeas  corpus  relief.  This 
book  is  an  invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts  have  granted  habeas  relief 
to  prisoners  whose  attorneys  provided  ineffective  assistance  of  counsel. 


^ Disciplinary  Self-Help  Litigation  Manual,  Second  Edition  $49.95 

Dan  Manville 

ll  ISBN:  978-0-9819385-2-3  • Paperback,  368  pages 

^ The  Disciplinary  Self-Help  Litigation  Manual,  Second  Edition,  by  Dan  Manville,  is  the  third  in  a series  of  books  by  Prison 

\ Legal  News  Publishing.  It  is  designed  to  inform  prisoners  of  their  rights  when  faced  with  the  consequences  of  a 

disciplinary  hearing.  This  authoritative  and  comprehensive  work  educates  prisoners  about  their  rights  throughout 
this  process  and  helps  guide  them  at  all  stages,  from  administrative  hearing  through  litigation.  The  Manual  is  an 
invaluable  how-to  guide  that  offers  step-by-step  information  for  both  state  and  federal  prisoners,  and  includes  a 
50-state  analysis  of  relevant  case  law  and  an  extensive  case  law  citation  index. 


Prisoners'  Self-Help  Litigation  Manual,  4th  Edition  $45.95 

John  Boston  & Dan  Manville 

ISBN:  978-0-1 953744-0-7  • Paperback,  960  pages 

The  Prisoners'  Self-Help  Litigation  Manual,  in  its  much-anticipated  fourth  edition,  is  an  indispensable  guide  for  pris- 
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Wrongfully  Convicted  Members  of  "Beatrice  Six" 
Entitled  to  Compensation  Despite  False  Confessions; 
Eighth  Circuit  Reinstates  Lawsuit 

by  Lonnie  Burton 


On  July  18,  2014,  the  Nebraska  Su- 
preme Court  unanimously  affirmed 
the  right  of  two  members  of  the  infamous 
“Beatrice  Six”  to  receive  up  to  $500,000 
each  in  compensation  despite  the  fact 
that  they  had  both  falsely  confessed  to  a 
brutal  murder. 

In  this  convoluted  case  with  many 
players,  Helen  Wilson,  68,  was  raped  and 
killed  in  her  Beatrice,  Nebraska  apartment 
in  1985.  Initially  a drifter  by  the  name  of 
Bruce  Allen  Smith  was  suspected  of  the 
crime,  but  the  focus  turned  elsewhere  when 
blood  tests  seemed  to  exclude  him. 

Four  years  later,  James  L.  Dean,  Ada 
Joann  Taylor,  Joseph  E.  White  and  three 
other  suspects  were  arrested  for  the  crime. 
Initially,  they  maintained  their  innocence. 
Dean  took  a polygraph  test  and  was  told 
the  results  “did  not  look  good.” 

A police  psychologist,  Dr.  Wade  Price, 
told  Dean  he  had  unconscious  knowledge 
of  the  crime  that  would  return  to  him  in  his 
dreams.  During  the  same  time,  Dean  was 
repeatedly  shown  videotapes,  photographs 
and  diagrams  of  the  crime  scene. 

Dean  then  began  to  dream  of  Wilson’s 
murder  and  believed  that  Dr.  Price  had 
helped  him  remove  a “subconscious  block”; 
concerned  about  the  polygraph  results,  he 
eventually  confessed.  Similarly, Taylor  also 
received  “help”  from  law  enforcement  to 
“remember”  the  crime.  Shortly  after  her 
arrest  she  was  told  there  was  proof  of  her 
involvement  in  Wilson’s  murder. 
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“I  had  no  reason  to  believe  the  cops 
would  lie  to  me,”  she  said. 

Taylor  was  eventually  able  to  “recon- 
struct” her  supposed  involvement  in  the 
crime  after  being  supplied  with  facts  related 
to  the  killing,  including  a videotape  of  the 
crime  scene. 

Both  Taylor  and  Dean  testified  against 
White  at  his  trial  in  exchange  for  shorter 
sentences.  White  was  convicted  of  first- 
degree  murder  and  sentenced  to  life.  After 
pleading  guilty  to  second-degree  murder, 
Dean  and  Taylor  spent  about  five  and  19 
years  in  prison,  respectively.  The  other  three 
members  of  the  Beatrice  Six  - Thomas  W. 
Winslow,  Kathleen  A.  Gonzalez  and  Debra 
Shelden  - also  confessed,  pleaded  guilty  and 
received  prison  terms. 

In  2005,  White  filed  a motion  for  DNA 
testing.  The  results  of  that  test  proved  that 
Bruce  Allen  Smith’s  blood  was  indeed  found 
at  the  crime  scene,  but  none  of  the  Beatrice 
Six’s.  Smith  had  died  more  than  a decade 
earlier.  All  members  of  the  Beatrice  Six  were 
exonerated;  combined,  they  had  served  77 
years  in  prison.  White  died  in  2011. 

Dean  and  Taylor  subsequently  re- 
ceived pardons,  then  filed  claims  under 
the  Nebraska  Wrongful  Conviction  Act, 
which  allows  for  payments  up  to  $500,000 
in  compensation  for  wrongful  imprison- 
ment. However,  according  to  Neb.  Rev.  § 
Stat.  29-4603,  defendants  who  make  “false 
statements”  or  commit  perjury  to  bring 
about  their  conviction  (or  the  conviction 
of  another)  are  not  entitled  to  receive 
compensation. 

At  trial,  Gage  County  District  Court 
Judge  Daniel  E.  Bryan, Jr.  found  that  at  the 
time  Dean  and  Taylor  made  their  confes- 
sions they  believed  them  to  be  true.  Holding 
that  their  false  confessions  had  been  “per- 
suaded” by  law  enforcement  officials,  and 
that  both  perjury  and  false  statements 
require  a “knowledge  or  intent”  that  one  is 
not  telling  the  truth,  Judge  Bryan  awarded 
$300,000  to  Dean  and  $500,000  to  Taylor. 

The  state  appealed  both  compensation 
awards  while  Dean  cross-appealed,  chal- 
lenging his  smaller  award. 

In  a unanimous  decision,  the  Nebraska 


Supreme  Court  upheld  Dean  and  Taylor’s 
right  to  statutory  damages,  finding  that  they 
both  “truly  believed  they  were  members  of 
the  Beatrice  Six  and  involved  in  the  mur- 
der of  Wilson”  due  to  police  interrogation 
tactics. 

“We  can  think  of  no  logical  reason  why 
...an  innocent  person  who  made  a false 
but  coerced  confession”  should  not  recover 
under  the  state’s  compensation  law,  the 
Court  wrote. 

The  Supreme  Court  affirmed  Taylor’s 
$500,000  award  but  reversed  the  $300,000 
award  to  Dean,  because,  as  Dean  had 
argued,  the  district  court  seemed  to  have 
based  its  decision  to  give  him  a lower 
amount  on  the  fact  that  he  served  less  time 
in  prison  than  Taylor. 

The  Court  said  each  compensation 
award  must  be  made  independently,  not 
in  comparison  with  each  other,  stating, 
“If  both  Dean  and  Taylor  sustained  actual 
damages  in  excess  of  the  $500,000  cap,  each 
would  be  entitled  to  recover  that  amount.” 

Dean  was  represented  by  attorney 
Herbert  J.  Friedman  and  Taylor  by  Jeffry 
D.  Patterson,  Robert  F.  Bartle  and  Douglas 
Stratton.  See:  Dean  v.  State,  288  Neb.  530, 
849  N.W.2d  138  (Neb.  2014). 

The  remaining  members  of  the  Beatrice 
Six  are  also  pursuing  a separate  federal  civil 
rights  lawsuit  against  the  Gage  County 
Sheriff’s  Office  for  fabricating  evidence 
and  coercing  confessions  in  the  case.  The 
suit  went  to  a jury  trial  in  2014  but  resulted 
in  a mistrial;  the  case  was  appealed  to  the 
Eighth  Circuit,  which  on  December  7,2015 
held  the  Beatrice  Six  should  be  allowed  to 
argue  that  the  officials  who  helped  convict 
them  had  violated  their  rights. 

The  Court  of  Appeals  reinstated 
the  plaintiffs’  civil  conspiracy  claims  and 
claims  against  Gage  County,  and  upheld 
the  district  court’s  order  denying  qualified 
immunity  to  the  defendants.  Based  on  the 
appellate  ruling,  a new  trial  will  be  sched- 
uled on  remand.  See:  Dean  v.  Cnty.  of  Gage, 
807  F.3d  931  (8th  Cir.  2015).  R 

Additional  sources:  www.netnebr aska.org, 
www.  thedarhideofnebraska.  com 


March  2016 


16 


Prison  Legal  News 


Exonerated  Illinois  Man  Receives  $7.6  Million  Settlement 


The  City  of  Chicago  paid  $7,625,000 
to  settle  a civil  rights  action  brought 
by  a former  prisoner  who  was  wrongfully 
convicted  of  rape  and  exonerated  by  DNA 
evidence. 

Dean  Cage  was  27  years  old  when 
he  was  arrested  for  the  November  1994 
rape  of  a 15-year-old  girl  as  she  walked  to 
school  on  a dark  Chicago  street.  The  victim, 
Loretta  Zilinger,was  attacked  from  behind 
and  brutally  raped  orally  and  anally  in  a 
stairwell.  After  treatment  at  a hospital,  she 
helped  police  create  a composite  sketch  of 
a tall  African-American  suspect. 

Following  a tip,  Zilinger  was  taken  to 
Cage’s  place  of  employment  and  identified 
him  as  her  attacker.  After  his  arrest,  police 
came  to  believe  Cage  was  a serial  rapist 
involved  in  up  to  eight  area  sexual  assaults. 
He  was  acquitted  in  a second  criminal  case 
“when  the  DNA  evidence  from  the  rape  kit 
excluded  him  as  the  rapist,”  his  civil  rights 
complaint  stated. 

There  was  no  physical  evidence  tying 


by  David  Re  utter 

Cage  to  Zilinger’s  rape.  His  conviction 
rested  upon  the  detectives’  use  of  “unduly 
suggestive  procedures  to  secure  an  identifi- 
cation of  him  by  the  rape  victim,”  according 
to  the  law  firm  of  Loevy  & Loevy,  which 
represented  Cage  in  his  lawsuit. 

Detectives  “manufactured  ‘evidence’ 
that  falsely  implicated”  Cage,  the  complaint 
alleged.  That  included  Chicago  crime  lab 
analysts  who  tested  Zilinger’s  clothing  and 
created  a misleading  report  about  the  pres- 
ence of  biological  evidence  that  concealed 
exculpatory  evidence. 

Information  on  the  alleged  “anony- 
mous tip”  that  implicated  Cage,  as  well  as 
all  information  received  as  a result  of  the 
publication  of  the  composite  sketch,  was 
destroyed  by  the  police. 

Cage  testified  in  his  defense  at  his 
1996  trial,  maintaining  his  innocence.  “His 
fiancee  provided  an  alibi,  confirming  that  he 
had  not  yet  left  the  house  for  work  at  the 
time  the  attack  was  reported  to  have  taken 
place. ”Yet  based  upon  Zilinger’s  identifica- 


tion, the  testimony  of  police  detectives  and 
the  questionable  crime  lab  reports,  Cage 
was  convicted  and  sentenced  to  40  years 
in  prison. 

His  appeals  were  denied,  as  were  efforts 
to  have  DNA  evidence  tested  at  his  family’s 
expense.  Finally,  in  2006,  the  Cook  County 
State  Attorney’s  Office  agreed  to  allow 
DNA  testing.  The  results  exonerated  Cage 
and  the  charges  were  dismissed;  prior  to  his 
conviction  Cage  had  no  criminal  record. 
Following  his  release  in  May  2008,  he  met 
and  reconciled  with  Zilinger. 

The  settlement  of  Cage’s  subsequent 
lawsuit  resulted  in  a $6,875,000  payment 
to  Cage  plus  $750,000  in  attorney  fees  for 
Loevy  & Loevy.  Following  the  settlement, 
an  agreed  order  of  dismissal  in  the  case  was 
entered  on  January  23,  2015.  See:  Cage  v. 
City  of  Chicago , U.S.D.C.  (N.D.  111.),  Case 
No.l:09-cv-03078.H 

Additional  source:  www.innocenceproject. 
org 
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Settlement,  Judgment  End  Postcard-only 
Policies  at  Two  Kansas  Jails 


A SETTLEMENT  AGREEMENT  WAS  REACHED 
in  a class-action  lawsuit  challenging  a 
postcard-only  mail  policy  at  Kansas’  Wy- 
andotte County  Adult  Detention  Center 
(WCADC),  while  a federal  district  court 
awarded  damages  to  a pro  se  prisoner  chal- 
lenging a similar  policy  at  a jail  in  Johnson 
County. 

The  settlement  involving  WCADC 
provides  that  the  Sheriff  of  Wyandotte 
County  will  amend  jail  policies  to  rescind 
the  postcard-only  restriction  and  allow 
prisoners  to  send  and  receive  non-privileged 
correspondence  in  envelopes. 

The  new  policy  provides  there  is  no 
volume  restriction  on  the  correspondence 
a prisoner  may  receive.  It  does,  however, 
restrict  the  length  of  envelope  correspon- 
dence “to  one  (1)  piece  of  paper,  front  and 
back,  measuring  at  least  7.5  inches  wide  by 
at  least  10.5  inches  tall.’Tndigent  prisoners 
must  be  provided  materials  and  postage  to 
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send  at  least  two  pieces  of  non-privileged 
correspondence  and  two  pieces  of  privileged 
correspondence  per  week. 

The  settlement  agreement  did  not 
restrict  the  jail’s  authority  to  regulate  the 
content  of  correspondence,  whether  in 
envelopes  or  postcards.  It  also  provided  for 
an  award  of  125,000  in  attorney  fees  to  class 
counsel;  no  monetary  damages  were  sought. 
The  class  was  represented  by  attorneys  with 
the  ACLU  Foundation  of  Kansas  and  the 
Social  Justice  Law  Collective. 

“Writing  private  letters  is  important 
to  inmates  and  their  friends  and  families 
because  it  allows  them  to  stay  connected 
and  to  express  - at  length  and  in  detail 
- their  private  concerns  about  family  re- 
lationships, health  problems,  and  financial 
issues,  among  other  things,”  Doug  Bonney, 
Legal  Director  of  the  ACLU  Foundation  of 
Kansas,  said  when  the  suit  was  filed.  “If  this 
policy  had  been  in  place  in  Birmingham, 
Alabama,  in  1963,  Martin  Luther  King,  Jr. 
could  not  have  sent  his  now  famous  letter 
from  the  Birmingham  Jail.  This  postcard- 
only  policy  punishes  inmates  as  well  as  their 
friends  and  family  for  no  good  purpose.” 

The  district  court  overseeing  the  liti- 
gation approved  the  settlement  provisions 


on  February  20,  2015.  See:  Jackson  v.  Ash , 
U.S.D.C.  (D.  Kan.),  Case  No.  2:13-cv- 
02504-EFM-JPO. 

Meanwhile,  another  Kansas  federal  dis- 
trict court  held  a postcard-only  policy  at  the 
Johnson  County  Adult  Detention  Center 
(JCADC)  violated  the  First  Amendment, 
and  awarded  1200  in  damages. 

JCADC  pretrial  detainee  Nicholas 
A.  Cox  filed  a civil  rights  action  in  2012 
alleging  four  claims  for  relief.  The  parties 
moved  for  summaryjudgment  after  a period 
of  discovery. 

In  count  three,  Cox  challenged  the 
incoming  mail  policy  at  the  jail,  which  was 
changed  in  2009.  The  new  policy  provided 
that  only  postcards,  privileged  mail  and 
preapproved  letters  would  be  accepted  for  in- 
coming mail.  Privileged  mail  was  defined  as 
“mail  received  from  licensed  attorneys.”  Any 
incoming  non-privileged  mail  in  violation  of 
the  policy  was  returned  to  the  sender  without 
notice  to  the  detainee,  but  an  explanation  of 
the  rejection  was  provided;  the  explanation 
did  not  list  an  address  for  the  sender. 

As  a result  of  this  policy,  jail  staff 
returned  four  letters  sent  to  Cox  by  the 
Kansas  Department  of  Social  and  Reha- 
bilitation Services,  the  Salvation  Army,  the 
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Prison  Activist  Resource  Center  and  Mi- 
etler  Consulting.  Cox  argued  the  policy  was 
unreasonable,  as  a small  postcard  severely 
limits  written  communication;  further, 
religious  groups,  government  agencies 
and  other  organizations  that  reach  out 
to  prisoners  lack  the  resources  to  transfer 
information  on  a pamphlet,  handout  or 
pre-formatted  material  to  the  confines  of  a 
postcard.  He  also  noted  the  policy  restricted 
communication  with  prisoners’  family 
members  and  friends. 

The  court  found  ten  federal  dis- 
trict courts  had  analyzed  postcard-only 
policies.  Of  those,  four  found  the  policies 
constitutional  and  two  found  them  uncon- 
stitutional. The  two  cases  where  the  policy 
was  invalidated  had  been  filed  by  PLN.The 
postcard-only  policy  at  the  JCADC  was 
revoked  in  November  2013  while  Cox’s 
lawsuit  was  pending. 

The  district  court  held  there  was  no 
“credible  explanation  of  how  the  postcard- 
only  policy  is  more  effective  at  preventing 
the  introduction  of  contraband  than  the 
former  policy  of  opening  envelopes  and 
inspecting  the  contents  for  contraband.” 
When  comparing  the  postcard-only  policy 


to  the  former  policy  of  subjecting  incoming 
mail  to  a routine,  industry-standard  inspec- 
tion, “the  rational  relationship  between 
the  postcard-only  policy  and  enhancing 
security  dissolves.” 

The  defendants  countered  that  the 
policy  resulted  in  more  efficient  jail  manage- 
ment. While  the  court  found  that  was  an 
appropriate  factor  to  consider,  there  was  no 
evidence  to  support  it.  The  court  noted  that 
“[wjhile  the  policy  would  reduce  the  amount 
of  mail  that  would  need  to  be  opened  and 
inspected,  more  staff  time  would  be  required 
to  prepare  the  notices  for  the  mail  returned 
or  rejected  under  the  policy.” 

In  finding  there  were  no  alternative 
means  to  exercise  the  right  to  communi- 
cate, the  court  held  the  policy  “inhibits 
rehabilitation”  by  deterring  persons  from 
writing  about  personal  and  family  mat- 
ters, which  can  damage  close  relationships. 
Forcing  the  JCADC  to  accommodate 
prisoners’ rights  by  reverting  to  its  old  mail 
policy,  the  district  court  found,  would  have 
little  “ripple  effect”  on  staff  and  detainees. 
The  court  noted  there  were  no  other  ready 
alternatives  available,  and  that  other  prison 
systems  “allow  letter  mail  without  compro- 


mising security.” 

In  a September  29, 2014  order,  the  dis- 
trict court  granted  Cox  summary  judgment 
on  his  challenge  to  the  jail’s  postcard-only 
policy  and  set  his  damages  claim  for  trial. 
It  also  set  for  trial  his  retaliation  claim 
for  filing  multiple  grievances  related  to  a 
kosher  diet.  Other  claims  related  to  cross- 
gender camera  surveillance  and  nighttime 
recreation  resulted  in  a grant  of  summary 
judgment  to  the  defendants. 

The  case  proceeded  to  a bench  trial 
on  March  9,  2015  with  Cox  representing 
himself,  and  final  judgment  was  entered  in 
October  2015.  The  district  court  held  that 
Cox  had  failed  to  prove  his  First  Amend- 
ment retaliation  claim  for  filing  grievances. 
With  respect  to  damages  for  being  sub- 
jected to  the  postcard-only  mail  policy 
while  incarcerated  at  JCADC,  the  court 
determined  that  Cox  had  suffered  actual 
damages  and  awarded  him  150  for  each  of 
the  four  letters  that  were  rejected,  totaling 
$200.  His  request  for  nominal  damages  was 
denied.  Cox  has  since  appealed  the  judg- 
ment and  his  appeal  remains  pending.  See: 
Cox  v.  Denning,  U.S.D.C.  (D.  Kan.),  Case 
No.  2:12-cv-02571-DJW.  FJ 
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Suicides,  Poor  Conditions  at  D.C.  Jail  Remain 
Critical  Issues  Despite  Progress 

by  Derek  Gilna 


The  February  8,  2015  suicide  of  a 
woman  held  at  the  Washington,  D.C. 
Jail  and  a recent  report  that  blasted  the 
facility  for  “non-compliance  with  basic 
standards  established  by  national  correc- 
tions authorities”  have  once  again  focused 
a spotlight  on  conditions  at  the  main  jail 
in  the  nation’s  capital,  where  more  than 
2,000  prisoners  await  trial  or  are  serving 
misdemeanor  sentences. 

According  to  a press  release  issued 
by  the  D.C.  Department  of  Corrections 
(DOC),  Tawana  Johnson,  46,  was  booked 
into  the  jail  the  day  before  she  died  on 
a misdemeanor  charge  of  destruction  of 
property,  for  allegedly  breaking  a window 
at  her  daughter’s  apartment. 

“I  was  angry  about  my  window  being 
kicked  in,”  said  Johnson’s  daughter,  Erica.  “I 
really  didn’t  want  to  have  to  call  the  police, 
but  I had  no  choice.” 

D.C.  Corrections  Director  Thomas 
Faust  stated  Johnson  had  displayed  no 
suicidal  tendencies  or  bizarre  behavior,  but 
family  members  said  they  believed  more 
could  have  been  done  for  the  woman,  who 
had  been  treated  for  intoxication  at  the  jail 
following  a previous  arrest. 

“Some  help.  Some  kind  words.  Some 


Are  Phone  Companies  Taking  Money 
from  You  and  Your  Loved  OnesP 

HRDC  and  PLN  are  gathering  information  about 
the  business  practices  of  telephone  companies 
that  connect  prisoners  with  their  friends  and 
family  members  on  the  outside. 

Does  the  phone  company  at  a jail  or  prison  at 
which  you  have  been  incarcerated  overcharge 
by  disconnecting  calls?  Do  they  charge  excessive 
fees  to  fund  accounts?  Do  they  take  money  left 
over  in  the  account  if  it  is  not  used  within  a 
certain  period  of  time? 

We  want  details  on  the  ways  in  which  prison 
and  jail  phone  companies  take  money  from 
customers.  Please  contact  us,  or  have  the  per- 
son whose  money  was  taken  contact  us,  by 
email  or  postal  mail: 

CWILKINSON@HUMANRIGHTSDEFENSECENTER.ORG 

Prison  Legal  News 

Attn:  Carrie  Wilkinson 
PO  Box  1151 

Lake  Worth,  Florida  33460 


apologies, I mean  anything  - anything,” said 
Maria  Johnson,  another  daughter. 

While  Johnson’s  suicide  was  the  first 
at  the  D.C.  Jail  in  18  months,  it  evoked 
memories  of  four  prisoners  who  killed 
themselves  from  November  2012  through 
August  2013  - a rate  three  times  the  na- 
tional average.  The  facility  embarked  on 
a suicide  prevention  program  as  a result, 
devoting  resources  to  better  anti-suicide 
training  for  guards,  correcting  unsafe  con- 
ditions in  cells,  eliminating  “tie-ofF points” 
where  prisoners  could  attach  nooses  to  hang 
themselves  and  reforming  procedures  for 
keeping  watch  on  prisoners  deemed  to  be 
suicide  risks.  [See:  PLN,  Dec.  2014,  p.40]. 

The  D.C.  Jail  is  also  beset  with  prob- 
lems associated  with  an  aging  facility, 
according  to  a report  published  on  June 
11,  2015  by  the  Washington  Lawyers’ 
Committee  for  Civil  Rights  and  Urban 
Affairs. The  report  found  that  the  jail,  which 
opened  in  1976,  was  the  subject  of  multiple 
complaints  of  “unsanitary  conditions  and 
non-compliance  with  basic  standards  estab- 
lished by  national  corrections  authorities” 
for  issues  that  included  vermin  infestations, 
unsanitary  conditions  in  the  kitchen  and 
bathrooms,  water  leaking  through  walls  and 
the  roof,  and  damaged  and  rusty  windows. 

The  organization  recommended  in  its 
53-page  report  that  the  only  way  to  cor- 
rect the  problems  is  through  “significant 
renovations  to  the  facility  or  replacing  the 
D.C.  Jail  entirely,”  adding,  “The  status  quo 
is  unacceptable.” 

The  civil  rights  group  also  raised  con- 
cerns about  juvenile  offenders  held  at  the 
D.C.’s  Correctional  Treatment  Facility, 
operated  by  Corrections  Corporation  of 
America,  citing  a lack  of  space  for  schooling 
or  recreation,  “excessive”  use  of  isolation  and 
segregation,  and  the  use  of  video  visitation 
instead  of  in-person  visits. 

In  its  response  to  the  report,  the  De- 
partment of  Corrections  said  many  of  the 
concerns  were  being  addressed,  including 
expanding  juvenile  programs,  upgrading  the 
facilities  and  enhancing  suicide  prevention 
training. 

“While  much  progress  has  been  made, 
the  DOC  remains  committed  to  improv- 


ing operations  and  achieving  the  status 
of  benchmark  correctional  agency,”  jail 
officials  said. 

The  four  suicides  during  2012  and 
2013,  which  sparked  the  initial  flurry  of 
corrective  steps,  also  brought  into  sharp 
focus  the  issue  of  mental  health  deficiencies 
at  the  jail  at  a time  when  the  number  of 
prisoners  with  diagnosed  mental  illnesses 
was  on  the  rise. 

“Our  jails  and  prisons,  including  here 
in  the  District,  have  started  to  become  psy- 
chiatric hospitals’ staffed  with  an  insufficient 
number  of  mental  health  professionals,” 
DOC  Director  Faust  said  in  June  2014. 
“There  is  a critical  need  for  alternatives  re- 
garding mental  illness  and  the  need  to  shift 
the  responsibility  of  untreated  mental  illness 
out  of  the  criminal  justice  system.” 

An  investigative  team  of  broadcast 
journalists  at  Washington,  D.C.’s  WRC- 
TV  examined  corrections  records  that 
showed  40%  of  the  prisoners  in  the  city’s  jail 
suffered  from  some  form  of  mental  illness. 

A greater  emphasis  on  mental  health 
training  was  one  focus  of  a November  2013 
report  submitted  by  Lindsay  M.  Hayes, 
project  director  for  the  National  Center  on 
Institutions  and  Alternatives.  In  conducting 
a study  at  the  D.C.  Jail,  Hayes  determined 
that  165  prisoners  had  attempted  suicide 
since  2011,  including  99  attempted  hang- 
ings and  28  involving  pills. 

“Other  methods  included  head  bang- 
ing, cutting,  swallowing  foreign  objects, 
jumping  from  a height,  and  hunger  strike,” 
his  report  stated. 

Hayes  was  on-site,  conducting  an  as- 
sessment at  the  jail  in  August  2013,  when 
a prisoner  attempted  to  hang  himself.  “His 
feet  barely  touch[ed]  the  floor,  his  eyes 
were  bulging,  saliva  was  coming  from  his 
mouth,  and  he  urinated  on  himself,” Hayes 
reported.  “Despite  the  seriousness  of  the 
incident,  the  inmate  was  later  placed  on 
Behavioral  Observation  status,  not  Suicide 
Watch  or  Suicide  Observation,”  he  wrote. 

Hayes  noted  such  responses  were  com- 
mon and  cited  inadequate  guard  training 
in  mental  health  and  suicide  prevention  as 
a key  deficiency.  “[Tjhere  were  more  than 
nine  inmates  on  observation  status  each  day 
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during  this  on-site  assessment  that  resulted 
in  several  inmates  being  housed  in  non- 
suicide resistant  cells  on  the  mental  health 
unit,”  he  stated.  Guards  “that  are  assigned 
to  the  mental  health  unit ...  do  not  receive 
any  specialized  mental  health  and/or  suicide 
prevention  training.” 

In  June  2015,  the  wife  of  former  U.S. 


Department  of  Labor  official  Paul  Mannina, 
who  committed  suicide  at  the  D.C.  Jail  in 
2013,  filed  suit  in  federal  court.  She  seeks 
to  hold  the  District  responsible,  alleging 
that  jail  staff  failed  to  adequately  treat  her 
husband’s  mental  illness  and  provided  him 
with  access  to  a razor  blade,  which  he  used 
to  slash  his  throat.  [See:  PLN,  Dec.  2013, 


p.56].  Her  lawsuit  remains  pending.  See: 
Mannina  v.  District  of  Columbia,  U.S.D.C. 
(D.  DC),  Case  No.  l:15-cv-00931-KBJ.  H 

Sources:  www.washingtonpost.com,  http:// 
blog.georgetownvoice.  com,  www.  nbcwash- 
ington.com,  http://dcist.com,  http://wamu.org, 
http://doc.dc.gov,  www.wjla.com 


Mississippi:  More  Contraband 
Found  at  Private  Prisons 


On  March  25,2015,  state  correction s 
officials  conducted  a shakedown  at  the 
privately-operated  Marshall  County  Cor- 
rectional Facility  and  seized  weapons,  cell 
phones  and  other  contraband.  Mississippi 
DOC  Commissioner  Marshall  Fisher  said 
it  was  believed  that  some  staff  members 
were  complicit  in  bringing  in  contraband 
and  that  he  expected  criminal  prosecutions 
to  follow. 

Recent  shakedowns  at  five  Missis- 
sippi  prisons,  both  public  and  private,  have 
resulted  in  the  confiscation  of  nearly  200 
weapons.  Former  U.S.  Attorney  Brad  Pigott 
said  the  numbers  so  far  suggest  that  the 


problem  of  weapons  is  more  prevalent  in 
private  prisons.  He  also  indicated  that  pri- 
vate prisons  are  using  money  “which  could 
have  gone  into  hiring  enough  guards  to  find 
and  remove  knives  from  prisoners,  and  they 
are  sending  those  tax  dollars  instead  to  their 
corporate  headquarters.” 

For-profit  prison  company  Manage- 
ment and  Training  Corporation  (MTC), 
which  operates  three  of  the  prisons  involved 
in  the  shakedowns,  including  the  Marshall 
County  Correctional  Facility,  responded 
to  the  criticism  by  saying  contraband  is 
a problem  at  all  prisons  both  public  and 
private.  Company  spokesman  Issa  Arnita 


noted  the  company  has  created  a K9  team 
that  conducts  unannounced  contraband 
sweeps,  and  has  installed  a body  scanner 
and  anti- contraband  netting. 

According  to  Arnita,  MTC  “has  a 
zero-tolerance  policy  when  it  comes  to 
staff  members  who  attempt  to  break  the 
law  and  introduce  contraband  into  our 
facilities.  Staff  members  caught  attempt- 
ing to  bring  contraband  into  our  facilities 
will  not  only  be  terminated  but  will  be 
criminally  prosecuted  to  the  highest  extent 
of  the  law.” 

Source:  The  Clarioji-Ledger 


Is  someone  skimming  money 

or  otherwise  charging  you  and  your  loved  ones 
high  fees  to  deposit  money  into  your  accountP 


Prison  Legal  News  (PLN)  is  collecting  information  about  the  ways  that 
family  members  of  incarcerated  people  get  cheated  by  the  high  cost  of 
sending  money  to  fund  inmate  accounts. 

Please  write  to  PLN,  and  have  your  people  on  the  outside  contact  us 
as  well,  to  let  us  know  specific  details  about  the  way  that  the  system  is 
ripping  them  off,  including: 

• Fees  to  deposit  money  on  prisoners’  accounts  or  delays  in  receiving 
no-fee  money  orders 

• Costly  fees  to  use  pre-paid  debit  cards  upon  release  from  custody 


NATION  ★ INSIDE 


Friends  and  families  of  prisoners  can  follow  this  effort,  which 
is  part  of  the  Nation  Inside  network,  at 

www.StopPrisonProfiteers.org 


• Fees  charged  to  submit  payment  for  parole  supervision,  etc. 

This  effort  is  part  of  the  Human  Rights  Defense  Center’s  Stop  Prison 
Profiteering  campaign,  aimed  at  exposing  business  practices  that 
result  in  money  being  diverted  away  from  the  friends  and  family 
members  of  prisoners. 


Please  direct  all  related  correspondence  to 

PTSOLKAS@PRISONLEGALNEWS.ORG 

Call  (561)  360-2523,  or  send  mail  to  PLN 


Prison  legal  News 

Attn:  Panagioti  Tsolkas 
PO Box  1151 

Lake  Worth,  Florida  33460 
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Oklahoma  DOC,  Sheriffs  Challenge  FCC's  Prison  Phone  Reforms 


A PETITION  FOR  REVIEW  HAS  BEEN  FILED 

in  the  Tenth  Circuit  Court  of  Appeals 
challenging  the  Second  Order  and  Third 
Further  Notice  of  Proposed  Rulemaking 
released  by  the  Federal  Communications 
Commission  (FCC)  on  November  4, 
2015,  which  made  sweeping  reforms  to 
the  prison  phone  industry.  [See:  PLN,  Dec. 
2015,  p.40]. 

The  petition,  filed  by  the  Oklahoma 
Department  of  Corrections,  Oklahoma 
County  Sheriff  John  Whetsel  and  the 
Oklahoma  Sheriffs’  Association,  alleges 
that  the  Order  exceeds  the  FCC’s  statutory 
authority  to  prevent  unfair  practices  and 
ignores  evidence  of  the  costs  that  correc- 
tional facilities  incur  when  providing  phone 
services  to  prisoners.  The  petitioners  have 
asked  the  appellate  court  to  set  aside  and 
enjoin  enforcement  of  the  FCC’s  Order. 

As  previously  reported  in  Prison  Legal 
News,  the  Order,  set  to  take  effect  in  all 
state  and  federal  prisons  on  March  17, 
2016  and  in  all  other  detention  facilities 
nationwide  on  June  15,  2016,  establishes 
a rate  cap  of  SO.ll/min.  for  debit  and 
prepaid  calls  made  from  state  and  federal 
prisons  and  $0.14-$0.22/min.  for  debit 
and  prepaid  calls  from  local  detention 
facilities  based  on  their  population  size. 
Collect  calls  will  initially  be  capped  at 
higher  amounts  and  phased  into  the  rate 
caps  over  a two-year  period. 

The  Tenth  Circuit  petition,  filed  on 
January  25,  2016,  characterizes  regulation 
of  the  prison  phone  industry  by  the  FCC 
as  a “benefit”to  prisoners  and  describes  “the 
FCC’s  related  decision  to  disallow  any  cost 
to  service  providers  that  would  be  paid  to  a 
prison  or  jail”  as  a “serious  flaw.”  While  the 
FCC’s  Order  did  not  allow  cost  recovery 
for  such  payments  made  to  correctional 
facilities  - euphemistically  called  “commis- 
sions” but  in  reality  kickbacks  - it  did  not 
ban  them,  only  discouraged  them. 

PLN  will  report  the  outcome  of  the 
case;  the  FCC’s  Order  is  also  being  chal- 
lenged by  Global TeFLink  and  Securus,  the 
nation’s  two  largest  prison  phone  service 
providers.  See:  State  of  Oklahoma  v.  Federal 
Communications  Commission,  U.S.  Court 
of  Appeals  for  the  Tenth  Circuit,  Case  No. 
16-9503. 

The  Human  Rights  Defense  Center, 


by  Carrie  Wilkinson 

PLN s parent  organization,  filed  formal 
comments  with  the  FCC  in  response 
to  the  agency’s  Third  Further  Notice  of 
Proposed  Rulemaking,  and  submitted  a 
reply  comment  on  February  8, 2016  that 


//IJere’s  your  water  filtration 
u system.  By  the  way,  you  have  a war- 
rant for  your  arrest.” 

Jody  Cramer,  a former  prisoner  recently 
released  from  Michigan’s  Genesee  County 
Jail,  said  that  was  the  story  he  heard  from 
multiple  other  people  who  were  locked  up 
with  him.  Law  enforcement  officers  distrib- 
uting filters  due  to  water  contamination  in 
the  city  were  also  serving  warrants.  Many 
of  those  arrested  were  jailed,  and  while  they 
were  awaiting  trial  and  had  not  yet  been 
convicted  of  a crime,  potentially  irreparable 
punishment  may  have  begun  the  day  they 
were  incarcerated  - as  access  to  both  un- 
contaminated water  and  the  truth  about  it 
were  hard  to  come  by  behind  bars. 

By  now,  much  of  the  world  knows  that 
public  officials  in  Michigan  sat  on  their 
hands  despite  having  knowledge  that  the 
public  water  system  in  the  city  of  Flint  was 
poisoning  local  residents  with  high  concen- 
trations of  lead  and  Legionnaires  Disease. 

How  far  up  the  administrative  ladder 
did  such  indifference  go?  Internal  emails 
obtained  through  public  records  requests  by 
the  group  Progress  Michigan  indicate  that 
Governor  Rick  Snyder’s  office  was  aware  of 
a Legionnaires  outbreak  linked  to  using  the 
Flint  River  as  a city  water  source  as  early  as 
March  2015. The  disease  has  resulted  in  10 
deaths  in  Flint  since  June  2014,  shortly  after 
the  city’s  water  supply  was  switched  to  the 
river,  purportedly  in  an  effort  to  save  money. 

The  Genesee  County  Health  Depart- 
ment declared  a public  health  emergency 
in  October  2015  due  to  high  levels  of 
lead  in  the  city’s  tap  water.  By  the  end 
of  the  year,  Flint’s  mayor  had  announced 
a state  of  emergency  and  the  National 
Guard  was  distributing  bottled  water  to 
local  residents  (a  full  year  after  the  offices 


addressed  multiple  filings  by  prison  phone 
companies  seeking  to  forestall  further 
reforms  - including  reforms  related  to  the 
cost  of  video  visitation  and  international 
calling  rates. 


of  state  officials  began  receiving  bottles). 

Many  Flint  residents  have  been  buy- 
ing bottled  water  throughout  this  ongoing 
crisis,  but  those  stuck  in  the  county  jail  did 
not  have  that  option. 

After  Mayor  Karen  Weaver  declared 
a state  of  emergency,  the  jail  began  dis- 
tributing bottles  of  water.  Only  five  days 
later,  however,  the  facility  switched  back  to 
the  city  supply  after  Sheriff  Robert  Pickell 
claimed  that  testing  showed  the  water  was 
safe.  When  his  decision  was  questioned, 
the  jail  reverted  to  using  bottled  water  on 
January  23, 2016. 

Jody  Cramer  was  one  of  the  prisoners 
tasked  with  distributing  the  bottles.  Follow- 
ing his  release,  he  explained  that  prisoners 
were  receiving  only  two  12-ounce  bottles 
twice  a day,  including  pregnant  women  held 
at  the  jail.  That  is  far  below  the  suggested 
daily  amount  of  water  that  the  Institute 
of  Medicine  recommends  for  men  and 
women,  which  is  100  and  73  ounces  of 
water  per  day,  respectively. 

“Many  inmates  made  complaints,  due 
to  the  fact  that  the  deputies  would  not 
drink  from  the  faucets,”  Cramer  said,  not- 
ing that  employees  at  the  jail  “all  carried 
bottled  water.” 

This  news  about  how  prisoners  at  the 
Genesee  County  Jail  were  treated  impli- 
cates larger  concerns,  including  concerns 
about  Flint’s  juvenile  justice  system.  Mayor 
Weaver  pointed  out  the  severe  consequenc- 
es of  lead  poisoning,  saying,  “damage  to 
children  is  irreversible  and  can  cause  effects 
to  a child’s  IQj,  which  will  result  in  learning 
disabilities  ...  and  an  increase  in  the  juvenile 
justice  system.” 

The  Genesee  County  Sheriff’s  Office 
is  far  from  the  only  entity  to  ignore  pris- 
oners during  ecological  crises.  The  Human 
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Rights  Defense  Center’s  Prison  Ecology 
Project  has  documented  dozens  of  problem 
facilities  across  the  nation,  including  state 
and  federal  prisons,  where  prisoners  face 
disproportionate  environmental  health 
impacts  such  as  water  and  air  pollution  from 
toxic  industrial  activities. 

Some  examples  include  arsenic  in 
rural  prison  water  supplies  across  the 
southwest;  coal  mining-related  contami- 
nation across  the  region  of  Appalachia, 
such  as  the  active  coal  ash  dump  surround- 
ing a prison  in  Pennsylvania;  detention 
facilities  built  on  or  near  landfills  and 
Superfund  sites;  and  a 2014  catastrophic 
chemical  spill  in  West  Virginia  where 
prisoners  were  neglected  during  a declared 


state  of  emergency  and  forced  to  drink 
contaminated  water.  [See:  PLN,  Nov. 
2015,  p.24;  Oct. 2015,  p.30]. 

In  some  of  these  cases,  prisoners  who 
publicly  complained  about  such  problems 
were  subjected  to  retaliatory  discipline  by 
prison  and  jail  staff.  Yet  given  the  typical 
indifference  of  public  officials,  the  general 
public  and  the  mainstream  media,  if  pris- 
oners do  not  expose  these  issues,  who  will? 
And  who  will  be  held  accountable  in  Flint 
for  failing  to  ensure  that  jailed  residents 
were  afforded  access  to  sufficient  non- 
contaminated  water?  FI 

Sources:  Associated  Press , Think  Progress, 
Democracy  Now! 


U.S.  Court  of  Claims  Awards  Federal  Prisoner 
$172,465.75  for  Wrongful  Conviction 

by  Derek  Gilna 


Michael  Alan  Crooker,  wrongfully 
convicted  in  Massachusetts  on  a fed- 
eral charge  of  being  a felon  in  possession 
of  a firearm,  had  his  conviction  reversed 
on  appeal  by  the  First  Circuit  in  2010, 
setting  the  stage  for  a certificate  of  inno- 
cence and  a claim  for  financial  damages 
from  the  federal  government  for  $50,000 
for  each  year  he  was  imprisoned.  Accord- 
ing to  his  attorney,  he  was  entitled  to  an 
award  in  excess  of  $300,000.  Then  things 
got  complicated. 

The  U.S.  Department  of  Justice  hates  to 
be  embarrassed,  so  when  Crooker  appealed 
his  firearm  conviction  - which  involved  the 
sale  of  a silencer  designed  for  an  airgun  - he 
was  indicted  on  other  charges  for  possessing 
toxins  and  writing  threatening  letters  to 
government  officials.  Convicted  of  those 
charges,  he  was  sentenced  to  180  months  in 
federal  prison.  As  a result,  the  government’s 
opposition  to  Crooker ’s  claim  for  damages 
for  wrongful  imprisonment  centered  on 
his  receiving  credit  on  his  sentence  on  the 
subsequent  charges  for  time  served  on  the 
wrongful  firearm  conviction.  Both  parties 
moved  for  summary  judgment. 

According  to  the  Court  of  Claims, “The 
Court  concludes  that  the  material  facts  of 
this  case  are  not  in  dispute  and  that  the 
parties’  cross  motions  for  summary  judg- 
ment present  purely  legal  issues.  Regarding 
those  issues  ...  the  Court  concludes  that 
Mr.  Crooker’s  receipt  of  a sentencing  credit 


pursuant  to  the  requirements  of  18  U.S.C.  § 
3585(b)(2)  does  not  divest  him  of  his  right 
to  an  award  of  compensatory  damages  for 
his  unjust  conviction  and  imprisonment 
pursuant  to  the  unjust  conviction  statutes.... 
On  the  other  hand,  the  Court  agrees  with 
the  government  that  it  is  appropriate  to  cut 
off  Mr.  Crooker’s  entitlement  to  damages  as 
of  the  date  of  his  indictment  on  the  threat 
and  toxin  charges....” 

The  Court  of  Claims  found  that  “Mr. 
Crooker  is  entitled  to  damages  up  to  the 
statutory  cap  for  this  period  of  incarcera- 
tion, resulting  in  an  award  of  $172,465.75” 
for  his  time  spent  in  custody  from  his  arrest 
in  June  2004  through  his  2007  indictment 
on  the  additional  charges.  “Further,  his  re- 
ceipt of  a sentencing  credit  for  time  already 
served  on  the  firearms  conviction  was  not  a 
product  of  agreement;  it  occurred  by  opera- 
tion of  law  ...  the  reason  the  time  may  be 
credited  against  his  sentence  on  the  threat 
and  toxin  charges  at  all  is  that  it  was  not 
lawfully  credited  to  the  firearms  charge.” 
See:  Crooker  v.  United  States,  119  Fed.Cl. 
641  (Fed.  Cl.  2014). 

Crooker  remains  incarcerated  on  his 
subsequent  convictions  and  180-month 
sentence,  with  a release  date  in  September 
2017.  In  this  case  a valid  claim  of  innocence 
resulted  in  additional  charges  and  prison 
time,  though  at  least  Crooker  will  not  be 
leaving  the  federal  prison  system  empty- 
handed.  FI 
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Professor  Urges  Study  of  Unintended  Consequences 
of  Court-ordered  Prison  Reform 


PRISON  REFORM,  INCLUDING  REFORMS 
mandated  by  the  judiciary,  is  an  issue 
that  everyone  but  shareholders  in  private 
prison  companies  thinks  is  a positive  de- 
velopment, for  a number  of  reasons.  Even 
former  advocates  of  mass  incarceration  now 
generally  agree  that  the  so-called  War  on 
Drugs,  with  its  attendant  soaring  arrest 
and  incarceration  rates,  has  resulted  in  in- 
creased red  ink  in  government  budgets.  But 
what  about  the  unintended  consequences? 
What  about  the  hollowing-out  of  inner  city 
neighborhoods  and  the  shattering  of  fami- 
lies in  many  impoverished  communities? 

After  the  U.S.  Supreme  Court  ruled 
in  May  2011  that  prison  overcrowding  in 
California  constituted  cruel  and  unusual 
punishment,  sparking  a court-ordered  re- 
duction in  that  state’s  prison  population 
[see:  PLN, July  2011, p.l],  some  academics 
began  to  study  the  correlation  between 
increased  corrections  spending  and  reduced 
spending  on  social  services. 

Professor  Richard  Boylan  of  Rice  Uni- 
versity in  Houston,  Texas,  an  expert  on  the 
economics  of  prison  reform,  has  analyzed 
the  corrections  industry  from  an  economic 
rather  than  social  policy  standpoint  and  has 
developed  some  conclusions  that  deserve 
serious  consideration. 

Professor  Boylan  notes  that  “State 
prison  crowding  is  a major  problem  in  the 
corrections  system,  and  since  as  early  as  the 
1970s  U.S.  federal  courts  have  issued  court 
orders  condemning  states.  The  court  rul- 
ings have  been  effective  in  increasing  states’ 
spending  on  corrections,  but  at  what  cost?” 

Boylan  found  that  states  that  were 
court-ordered  to  improve  prison  conditions 
spent  almost  30%  more  per  prisoner,  which 
resulted  in  a 20%  drop  in  prisoner  mortality 
rates,  a 12%  decrease  in  prisoners  per  capita 
and  “all-around  better  prison  living  condi- 
tions.”It  was  clear  that  as  prisoners  became 
more  expensive  for  court-supervised  states 
to  maintain,  state  officials  found  ways  to 
cut  incarceration  rates  to  more  manageable 
levels  without  increasing  crime  rates. 

However,  an  unintended  consequence 
of  these  increased  corrections  expendi- 
tures generally  came  at  the  expense  of 
“welfare  aid  and  social  programs  - and 


by  Derek  Gilna 

permanently  so.  Given  the  states’ balanced 
budget  requirements,  legislatures  are  forced 
to  increase  taxes  or  cut  spending  in  other 
programs.”  This  resulted  in  a 22%  cut  in 
state  welfare  spending.  Interestingly,  once 
those  same  states  were  released  from  court 
supervision,  there  was  no  significant  change 
in  how  they  spent  funds  on  either  correc- 
tions or  social  programs. 

Professor  Boylan  suggests  that  as  their 
prison  populations  decline,  states  should 
reexamine  the  impact  of  reduced  spending 
on  education  and  social  welfare  services, 
as  increased  funding  in  those  areas  would 
intuitively  lead  to  additional  decreases  in 
the  crime  rate.  In  other  words,  he  recom- 
mends that  states  consider  the  unintended 
consequences  of  prison  reform  and  in- 
creased spending  on  corrections,  and  make 
appropriate  adjustments  to  social  welfare 
expenditures. 

It  would  have  been  helpful  had  similar 
research  been  conducted  in  the  1980s  to 
avoid  the  corrosive  and  costly  effects  of  the 
exploding  incarceration  rate  on  American 
society.  While  the  combined  U.S.  prison 
and  jail  population  has  leveled  off  at  around 
2.2  million,  that  is  still  twice  the  number  of 


The  non-profit,  Massachusetts- 
based  Prison  Policy  Initiative  (PPI) 
has  released  a comprehensive  study  on 
communication  options  for  prisoners,  fo- 
cusing on  email  services  while  also  citing 
issues  related  to  phone  calls,  visitation  and 
postal  mail.  According  to  the  January  2016 
report,  a common  thread  among  these  com- 
munication options  is  the  creative  methods 
that  private  companies  use  to  monetize  the 
desire  of  prisoners  to  stay  in  touch  with 
their  families  and  loved  ones. 

The  PPI  study,  while  concentrating 
on  the  various  forms  of  communication 
between  prisoners  and  the  outside  world, 
reiterates  the  accepted  and  documented  fact 
that  frequent  contact  with  family  members 


prisoners  there  were  in  1990. 

The  vast  increase  in  our  nation’s  prison 
population  was  spurred  by  the  1994  Violent 
Crime  Control  and  Law  Enforcement  Act, 
signed  into  law  by  President  Bill  Clinton 
and  strongly  supported  by  then-First  Lady 
Hillary  Clinton.  The  former  president  has 
since  acknowledged  the  devastating  impact 
of  that  legislation,  stating  at  the  July  2015 
annual  meeting  of  the  NAACP,“I  signed  a 
bill  that  made  the  problem  worse.” 

“In  that  bill,  there  were  longer  sen- 
tences. And  most  of  these  people  are  in 
prison  under  state  law,  but  the  federal  law 
set  a trend,  and  that  was  overdone.  We  were 
wrong  about  that,”  Clinton  added.  “The 
good  news  is  we  had  the  biggest  drop  in 
crime  in  history.  The  bad  news  is  we  had  a 
lot  people  who  were  locked  up,  who  were 
minor  actors,  for  way  too  long.” 

While  such  an  admission  is  welcome,  it 
does  not  undo  two  decades’worth  of  punitive 
sentencing  and  excessively  long  prison  terms 
that  have  affected  hundreds  of  thousands  of 
prisoners  and  their  families  at  enormous  cost, 
both  fiscally  and  socially. 

Sources:  CNN,  www.wamc.org 


and  friends  has  been  shown  to  reduce  re- 
cidivism, which  makes  profiteering  on  such 
services  all  the  more  perverse. 

Following  a decade-long  examination 
of  the  issue,  the  Federal  Communications 
Commission  (FCC)  clamped  down  on  ex- 
orbitant prison  and  jail  phone  calls,  first  in 
2013  with  an  order  capping  interstate  (long 
distance)  rates,  then  again  in  October  2015 
with  caps  on  all  prison  and  jail  phone  rates 
which  are  scheduled  to  go  into  effect  this 
month.  [See:  PLN,  Dec.  2015,  p.40].  High 
phone  rates  have  resulted  from  “commis- 
sion” kickbacks  that  phone  service  providers 
pay  to  corrections  agencies,  usually  based  on 
a percentage  of  the  revenue  generated  from 
prisoners’  phone  calls. 


Prison  Policy  Initiative  Releases  Report 
on  Email  Services  for  Prisoners 
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As  a result  of  the  FCC’s  actions,  some 
prison  phone  service  providers  have  focused 
on  other,  less-regulated  communication  op- 
tions in  an  attempt  to  replace  lost  revenue 
due  to  the  caps  imposed  on  phone  rates. 

Many  county  jails  and  some  state  prison 
systems  have  no  limit  on  the  number  of  calls 
a prisoner  can  make,  provided  they  have  the 
funds.  The  federal  Bureau  of  Prisons  (BOP) 
generally  limits  prisoners  to  three  hundred 
minutes  of  phone  time  a month,  which 
translates  to  approximately  ten  minutes  a day. 
Under  such  circumstances,  the  availability 
of  other  communication  options,  including 
email,  takes  on  added  significance. 

Of  course  email  for  prisoners  is  not 
email  in  the  free-world  sense,  as  prison 
email  is  subject  to  security  monitoring,  long- 
term storage  by  government  agencies  and 
possible  investigation  by  either  corrections 
officials  or  prosecutors.  Some  facilities  have 
only  a one-way  system,  whereby  in-bound 
email  messages  are  printed  and  delivered 
to  the  incarcerated  recipient.  Others,  such 
as  the  BOP’s  TRULINCS  system,  provide 
two-way  email  communication.  Another 
difference  is  that  prison  email  is  usually  fee- 
based  with  each  email  costing  around  1.20 


to  $.60;  prisoners  and  their  families  are  the 
only  people  who  pay  for  email,  which  is  free 
for  everyone  else  through  services  like  Gmail, 
Yahoo,  Hotmail  and  many  others.  [See:  PLN, 
Nov.  2014,  p.35]. 

The  PPI  study  also  identified  the  main 
players  in  the  prison  phone  industry,  includ- 
ing Global TePLink,  Securus  andTelmate. 
It  was  the  rampant  profiteering  by  such 
companies  for  decades  which  resulted  in 
pressure  that  led  the  FCC  to  eventually 
cap  prison  phone  rates.  All  three  corpora- 
tions - two  of  which  are  owned  by  private 
hedge  funds  - have  not  been  shy  about 
making  campaign  contributions  and  pro- 
viding substantial  kickbacks  to  corrections 
agencies  in  exchange  for  lucrative  monopoly 
phone  contracts. 

These  same  telecom  companies  are 
now  providing  fee-based  email  services  and, 
according  to  PPI,  are  bragging  to  their  lend- 
ers that  almost  two-thirds  of  their  income 
now  comes  from  unregulated  prison  and 
jail  email  revenue.  Other  companies  that 
offer  email  services  for  prisoners  include 
Inmate  Calling  Solutions,  JPay  and  Smart 
Communications  US,  Inc. 

The  study  makes  clear  that  it  is  time  for 


the  FCC  to  bring  its  regulatory  power  to 
bear  to  eliminate  some  of  the  same  abuses  in 
prison  email  systems  that  have  long  plagued 
the  prison  phone  industry.  Specifically, 
among  other  suggestions,  PPI  recommends 
that  the  FCC  require  reasonable  rates  for 
prison  email  services,  as  well  as  limits  on  ad- 
ditional fees;  that  detention  facilities  which 
offer  email  should  provide  “equal  or  greater 
access  to  postal  mail”;  and  that  corrections 
officials  should  assume  responsibility  for 
data  security  and  require  advance  approval 
of  any  rate  increases. 

The  Human  Rights  Defense  Center 
(HRDC),  the  parent  organization  of  Prison 
Legal  News  and  one  of  the  leaders  in  the 
fight  to  limit  price-gouging  by  prison  phone 
companies,  shared  its  data  with  PPI  for  this 
report.  HRDC  also  advocates  for  reform  of 
prison  video  visitation,  email  and  other  ad- 
vanced communications  services,  including 
restrictions  on  the  rates  and  fees  charged  to 
prisoners  and  their  families. 

Source:  “You’ve  Got  Mail:  The  promise  of 
cyber  communication  in  prisons  and  the  need 
for  regulation,  "Prison  Policy  hiitiative  ( Ja7i. 
2016),  available  at  www.prisonpolicy.org 
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Reproductive  Health  Care  in  Women's 
Prisons  "Painful"  and  "Traumatic" 


It  was  Kim  Dadou’s  second  day  at  New 
York’s  Bedford  Hills  Correctional  Facility. 
As  part  of  the  prisons  intake  process,  she 
was  brought  to  the  prison’s  medical  unit  for 
a gynecological  exam  and  pap  smear. 

“We  were  brought  down  three  or  five 
at  a time,”  she  told  Truthout.  “It’s  like  an 
assembly  line.  They  rush  you  in  and  rush 
you  out.  That  in  itself  is  degrading.” 

To  add  to  that  feeling,  the  gynecolo- 
gist did  not  explain  what  he  was  doing  or 
why.  “He  didn’t  talk  to  you  except  ‘Open 
your  legs’  or  ‘Scoot  down,”’  she  recalled.  As 
he  examined  her,  however,  he  commented, 
“You  have  a very  nice  aroma.” 

“I  wanted  to  die,”Dadou  said  nearly  24 
years  later.  “I  was  like,  ‘This  is  prison?  This 
is  what  I have  to  look  forward  to?”’ 

Nearly  5 percent  of  people  who  enter 
women’s  jails  and  prisons  are  pregnant. 
While  incarcerated,  they  face  a host  of 
challenges  to  safe  and  healthy  pregnancies, 
including  inadequate  prenatal  care,  lack  of 
food  and  vitamins,  and,  in  many  states,  the 
threat  of  being  shackled  during  childbirth, 
sometimes  despite  protective  legislation. 

But  what  about  the  95  percent  who 
are  not  pregnant?  As  Dadou’s  experience 
demonstrates,  women  routinely  face  re- 
productive health  care  that  is  inadequate 
and  dehumanizing.  A recent  report  by  the 
Correctional  Association  of  New  York, 
a criminal  justice  policy  and  advocacy 
organization,  charged  that  “reproductive 
health  care  for  women  in  New  York  State 
prisons  is  woefully  substandard,  with 


by  Victoria  Law,  Truthout 

women  routinely  facing  poor-quality  care 
and  assaults  on  their  basic  human  dignity 
and  reproductive  rights.”  But  poor  qual- 
ity is  not  limited  to  New  York  - across 
the  country,  incarcerated  women  have 
reported  “care”  that  ranges  from  ignored 
complaints  to  sexual  violations  during 
exams.  In  an  egregious  example  of  what 
passes  for  reproductive  health  “care”  in 
prisons,  several  hundred  people  in  Cali- 
fornia’s women’s  prisons  were  coerced  or 
tricked  into  some  form  of  sterilization 
between  2006  and  2010. 

Routine  Gynecological  Care: 
"These  Experiences  are  Painful" 

New  York’s  written  prison  policy 
dictates  that  women  over  age  30  be  given 
annual  gynecological  exams,  including  a 
pap  smear.  “It  may  not  always  be  exactly 
one  year,”  Dadou  explained.  “It  may  be  14 
months  or  16  months  after  your  last  gyne- 
cological appointment.”  After  more  than  a 
decade  in  prison,  Dadou’s  annual  pap  smear 
came  back  abnormal. 

“Medical  staff  said  it  might  be  pre-can- 
cer cells  and  that  I needed  to  do  a biopsy,” 
she  recalled.  The  biopsy  was  performed 
inside  the  prison  by  staff  who  refused  to 
explain  the  process.  “I  asked  a lot  of  ques- 
tions, and  they  looked  at  me  like,  ‘How 
dare  you  ask  me  what  I’m  doing  or  what’s 
happening  next?”’ 

Dadou  visited  sick  call  nearly  every  day 
to  find  out  the  results.  At  first,  she  was  told 
that  the  results  hadn’t  come  back.  When 


they  did,  the  prison’s  gynecologist  was  on 
vacation.  “They  told  me  I had  to  wait  for 
the  doctor  to  come  back  from  vacation,” 
she  remembered.  After  six  weeks  of  wor- 
rying and  daily  visits  to  the  sick  call,  she 
was  able  to  see  the  doctor  who  told  her  that 
everything  was  fine. 

Reproductive  health-care  practices 
are  not  uniform  across  the  nation.  Women 
entering  the  federal  prison  system,  for 
example,  are  not  given  pap  smears  or  gy- 
necological exams.  “You’re  sitting  in  a small 
room  with  a computer,”  is  how  Evie  Litwok 
described  the  medical  intake  process.  The 
medical  officer  asks  about  medical  history, 
preexisting  conditions  and  medications. 

“You’re  exhausted;  you’re  tired;  you’ve 
been  shackled  all  day;  you  want  the  cuffs 
off.  You’re  doing  this  at  the  end  of  a long 
day.  But  whatever  goes  into  that  computer 
is  your  life  and  your  profile.  Because  you’re 
exhausted  and  chained,  you  don’t  remember 
everything.” 

In  the  federal  prisons,  Litwok  explained, 
a call  sheet  is  posted  every  afternoon.  The 
sheet  lists  women’s  assignments  and  ap- 
pointments, including  ones  for  routine 
mammograms  and  pap  smears.  Women 
can  decline  these  exams,  but  they  must  do 
so  at  the  appointment  itself.  “Most  people 
choose  not  to  get  pap  smears  because  these 
experiences  are  painful,”  she  said.  “You  want 
to  deal  with  medical  as  little  as  possible 
because  they  hurt  you.” 

Litwok  knows  this  firsthand.  At  the 
federal  prison  in  Alderson,  West  Virginia, 
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she  was  assigned  an  appointment  for  a 
routine  pap  smear.  At  the  appointment,  she 
said,  the  nurse  shoved  the  speculum  roughly 
into  her  vaginal  canal.  “I  told  her  she  was 
hurting  me,”  Litwok  recalled.  “She  said,  ‘No, 
I’m  not.”’The  nurse  continued  the  process. 
“It  went  on  for  too  long,”  Litwok  said. 

She  was  never  given  the  results  of  the 
pap  smear.  The  next  time  she  was  signed  up 
for  a pap  smear,  she  went  to  the  appoint- 
ment and  declined. 

When  Care  is  Not  Routine 

In  2013,  California  made  headlines 
when  advocacy  group  JusticeNow  and 
the  Center  for  Investigative  Reporting 
revealed  that  hundreds  of  women  were 
sterilized.  Some  had  been  pressured  into 
signing  consent  forms;  others  reported  that 
the  doctor  recommended  a hysterectomy 
without  fully  explaining  its  consequences. 
But  this  was  not  the  first  time  the  prison 
system’s  reproductive  health  care  had  come 
under  fire.  In  1999,  when  asked  why  women 
were  given  pelvic  exams  for  unrelated  com- 
plaints such  as  stomach  problems,  the  chief 
medical  officer  of  Valley  State  Prison  for 
Women  told  “Nightline”  that  the  women 
deliberately  wanted  to  be  examined  because 
the  exams  were  the  only  male  contact  they 
received.  Following  the  episode’s  airing, 
he  and  another  doctor  were  removed  from 
their  positions. 

Over  12  years  later,  women  at  Valley 
State  were  having  difficulty  accessing  re- 
productive health  care.  On  December  19, 
2012,  shortly  before  California  converted 
the  prison  into  a men’s  facility,  Kelly  Sav- 
age had  her  first  medical  exam  since  2007. 
There,  she  told  medical  staff  that,  for  the 
past  several  months,  she  had  experienced 
pain  and  excessive  bleeding,  often  bleeding 


for  12  days  each  month.  She  was  given  a pap 
smear.  The  results  alarmed  the  prison’s  doc- 
tor, who  ordered  an  ultrasound  the  next  day. 
The  surgeon  found  a fibroid  tumor,  which 
he  described  to  her  as  “cherry  tomato-sized” 
and  prescribed  medication.  Six  days  later, 
on  December  26,  Savage  was  transferred 
to  the  Central  California  Women’s  Facility, 
another  women’s  prison  across  the  street. 

Savage, who  also  takes  medications  for 
migraines  resulting  from  years  of  physical 
abuse,  began  feeling  dizzy  and  passing  out. 
After  this  had  happened  eleven  times,  med- 
ical staff  recommended  that  she  stop  taking 
her  medications.  Savage  refused,  insisting 
that  they  contact  the  prison’s  gynecologist, 
who  recommended  that  she  stop  taking  her 
migraine  medication  until  he  could  examine 
her.  “That  was  on  a Thursday,”  she  recalled. 
“He  couldn’t  see  me  til  the  following  week.” 
When  he  did,  he  changed  her  birth  control 
medication;  Savage  stopped  passing  out. 

Savage  last  saw  the  prison’s  gynecolo- 
gist in  early  March  2015.  She  was  told  that 
her  tumor  had  shrunk  and  is  now  slightly 
bigger  than  the  size  of  her  fist.  He  also  told 
her  that,  in  the  wake  of  increased  scrutiny 
after  the  media  and  advocacy  groups  ex- 
posed the  hundreds  of  coerced  sterilizations 
within  women’s  prisons,  the  prison  was 
reluctant  to  treat  her.  “He  said  they  had  too 
many  lawsuits,  so  they  might  not  be  able  to 
treat  me,”  she  told  Truthout.  Although  no 
lawsuits  have  actually  been  filed  around  the 
coerced  sterilizations  or  reproductive  health 
care  in  general,  Savage  said  that  she  was  told 
“that  the  lawsuits  were  causing  their  hands 
to  be  tied  in  terms  of  helping  other  people.” 

Like  those  incarcerated  in  California, 
women  incarcerated  in  Mississippi  are  not 
automatically  given  annual  pap  smears.  In 
2014,  Amy  Buckley,  incarcerated  in  the 


Washington  County  Regional  Correctional 
Facility,  began  experiencing  pain  and  heavy 
bleeding.  She  requested  a pap  smear,  then 
waited  two  to  three  weeks  before  being 
taken  to  the  prison’s  medical  unit.  In  July, 
she  was  told  that  she  had  an  abnormal  pap 
smear.  She  was  transferred  to  the  Central 
Mississippi  Correctional  Facility,  which 
imprisons  men  as  well  as  women  who  are 
newly  incarcerated,  pregnant  or  ill. 

Buckley  did  not  see  a doctor  for  over 
two  months  and  then  only  after  she  had 
filed  numerous  requests  and  her  family 
had  made  repeated  phone  calls  to  then- 
Commissioner  Christopher  Epps.  When 
she  did  see  the  prison’s  doctor,  he  told 
her  he  wanted  another  pap  smear  before 
approving  further  medical  treatment  off 
grounds.  The  date  for  her  follow-up  ap- 
pointment came  and  went.  She  was  not 
taken  to  see  him. 

Four  months  after  her  transfer,  Buck- 
ley  remained  in  pain.  “In  24  hours,  I go 
through  40  pads  and  a roll  of  tissue,”  she 
described.  “My  period  lasts  15  to  20  days. 
It’s  not  normal.”  The  prison’s  nurse  prac- 
titioner told  her  that  she  could  not  see  an 
outside  doctor  until  the  prison  compiled 
a medical  history.  In  the  meantime,  he 
prescribed  birth  control  for  the  pain  and 
bleeding.  The  Mississippi  Department 
of  Corrections  initially  did  not  approve 
the  prescription.  When  it  did,  Buckley 
reported  that  it  had  no  effect. 

“The  pain  I’ve  been  having  in  my 
ovaries  has  worsened  and  was  so  bad 
on  Monday  that  I laid  down  and  cried,” 
she  wrote  in  early  December,  nearly  five 
months  after  her  transfer.  “I’ve  also  been  on 
my  cycle  since  November  14  and  it  shows 
no  sign  of  stopping.” 

By  the  end  ofjanuary2015,  six  months 
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after  her  transfer,  Buckley  was  still  in  pain, 
and  she  reported  that  the  clinic  refused  to 
see  her.  “I  have  put  in  three  follow-up  sick 
calls,  but  I still  have  not  been  called  out,” 
she  wrote. 

The  lack  of  timely  care  can  have  fatal 
consequences.  In  New  York,  “Sara”  noticed 
a lump  in  her  groin  area.  She  signed  up  for 
sick  call  and  waited  a week  to  see  a nurse 
practitioner.  She  then  waited  another  week 
for  an  ultrasound  and  three  more  weeks  for 
the  results,  which  showed  a fast-growing 
mass  with  blood  circulation  - a red  flag  for 
cancer.  But  Sara  still  had  to  wait  three  more 
weeks  before  she  was  given  a biopsy  and 
then  another  two  before  she  was  notified  of 
the  results,  which  showed  an  advanced  tu- 
mor. Two  more  months  elapsed  before  Sara 
was  given  surgery;  the  following  month, 
she  began  chemotherapy  and  radiation. 
One  year  later,  she  told  the  Correctional 
Association’s  Women  in  Prison  Project 
that  treatment  had  stopped,  although  two 
more  lumps  had  appeared.  According  to 
Tamar  Kraft- Stolar,  the  project’s  director, 
one  month  before  she  was  paroled,  prison 
doctors  told  Sara  that  she  had  six  months 
to  live.  She  died  five  months  after  she  was 
paroled. 

"A  Humiliating  Problem" 

But  even  accessing  basic  necessities 
like  feminine  hygiene  products  in  prison 
can  be  a challenge.  As  reported  previously 
in  Truthout,  Nicole  Natschke  reported  that 
women  in  the  segregation  unit  at  Illinois’ 
Logan  Correctional  Center  had  to  stage 
individual  protests  to  receive  sanitary  pads. 
Their  protests  also  came  with  a price  - the 


women  were  issued  misconduct  tickets, 
which  prevent  an  earlier  release  from  seg- 
regation. “If  we  didn’t  do  that,  we  would’ve 
still  been  sitting  on  the  toilet,”  Natschke 
said. 

In  New  York  State  prisons,  women  in 
general  population  are  given  24  sanitary 
napkins  each  month.  The  pads  are  thin;  one 
woman  reported  that  she  had  to  wear  four 
pads  at  a time.  Women  can  buy  additional 
supplies  at  commissary,  but  for  women 
earning  17  cents  per  hour  (a  common  wage 
in  New  York  prisons),  paying  12  to  24  cents 
per  tampon  and  21  to  22  cents  per  pad  is  out 
of  reach.  Women  who  cannot  afford  these 
prices  can  apply  for  a special  permit  from 
the  prison’s  medical  department,  which 
requires  a medical  assessment. 

Litwok  recalls  a scarcity  of  pads  in  the 
federal  prison  system  as  well.  “If  a woman 
runs  out  of  pads,  she  has  to  go  to  the  of- 
ficer, who  sometimes  doesn’t  have  them,” 
she  described.  “Running  out  of  pads  hap- 
pened every  single  day.  It  was  worse  on 
the  weekends,  when  the  warehouse  to  get 
supplies  wasn’t  open.  Every  day  people  were 
screaming  at  officers  for  pads,  and  the  of- 
ficers would  be  saying, ‘I  can’t  help  you. ’That 
was  a problem,  and  that  was  a humiliating 
problem.” 

Kim  Dadou  still  remembers  her  last 
visit  to  the  gynecologist.  The  prison  had 
scheduled  her  annual  check-up.  On  that 
day,  however,  she  had  her  period  and  asked 
the  nurse  to  reschedule  her.  The  nurse,  who 
was  known  for  being  rude  and  disrespectful, 
refused  to  reschedule  unless  Dadou  showed 
her  the  bloody  pad  or  tampon  string.  If 
she  didn’t,  the  nurse  warned,  she  would  be 
refusing  medical  care. 

“My  eyes  welled  up  with  burning  tears,” 
Dadou  recounted.  “How  humiliating.”  She 


refused  to  show  the  nurse  her  tampon  string 
and  the  nurse  wrote  that  Dadou  had  refused 
medical  care. 

When  Dadou  tried  to  reschedule  her 
appointment  with  the  nurses  at  sick  call, 
they  initially  refused,  telling  her  that  the 
nurse  had  documented  her  as  refusing  her 
previous  appointment.  Dadou  persisted, 
however,  and  was  finally  given  an  appoint- 
ment. 

At  the  appointment,  she  partially 
undressed  and  climbed  onto  the  exam 
table,  which  faced  the  door  to  the  hall- 
way. As  the  gynecologist  was  examining 
her,  another  staff  member  opened  the 
door  and,  with  the  door  still  open,  began 
a conversation  with  the  doctor.  “Here  I 
was,  exposed  to  anyone  who  walked  by.  I 
could  see  officers  escorting  women  down 
the  hall  and  other  people  passing,”  she 
remembered.  “Nobody  turned  their  head 
to  look  in  the  doorway.  That  was  the  only 
blessing.” 

That  was  the  last  gynecological  care 
Dadou  ever  sought.  Every  year  after  that, 
she  walked  to  the  sick  call  station  and 
signed  a form  refusing  her  annual  appoint- 
ment. Even  after  her  release  in  2008,  Dadou 
has  yet  to  see  a gynecologist.  “My  experi- 
ence in  prison  has  traumatized  me,”  she 
said.  “But  I didn’t  realize  how  traumatized 
I was  until  I thought  about  getting  medical 
care  out  here.” 

Reflecting  on  her  experiences,  Dadou 
states,  “I  don’t  want  any  other  woman  to  go 
through  what  I went  through.  I lived  it  and 
now  I want  it  to  change.” 

This  article  was  originally  published,  by 
Truthout  (www.truth-out.org)  on  March 
27, 2015.  Copyright,  Truthout.org.  Reprinted 
with  permission. 
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New  Mexico  Corrections  Department  Bans 
Prisoner  Social  Media,  Pen  Pal  Postings 

by  Mark  Wilson 


New  Mexico  prison  officials  are 
enforcing  a rule  that  prohibits  prison- 
ers from  maintaining  online  profiles,  such 
as  social  media  pages  or  web-based  pen 
pal  ads,  including  through  third  parties. 
Prisoners  who  violate  the  rule  are  subject 
to  discipline. 

“Inmates  can  correspond  legally 
through  mail  and  phone  calls,”  said  Joe 
Booker,  Deputy  Secretary  of  Operations  for 
the  New  Mexico  Corrections  Department 
(NMCD).  “But  we  don’t  know  who’s  out 
there  on  the  Web.”  So  prison  officials  have 
implemented  a policy  to  restrict  prisoners 
from  communicating  with  “who’s  out  there” 
online  - even  when  they  don’t  have  direct 
access  to  the  Internet  themselves. 

Booker  claimed  the  policy,  CD- 
044005-M,  is  necessary  to  address  public 
safety  concerns.  Web  postings  maybe  used, 
he  said,  to  send  messages  or  introduce 
contraband  such  as  drugs  and  escape  de- 
vices into  the  prison  system.  He  offered  no 
evidence,  however,  that  anyone  has  done  so, 
in  New  Mexico  or  elsewhere. 

“I  think  this  is  a kneejerk  reaction,” 
countered  Adam  Lovell,  president  and 
owner  of  Florida-based  WriteAPrisoner. 
com,  a pen  pal  service  that  advertises  in 
PLN.  “Most  inmates  lose  all  contact  with 
the  outside  world  within  a few  years  in 
prison.  This  just  allows  inmates  to  connect 
with  people  who  want  to  correspond  with 
them.” 

Lovell  believes  the  NMCD’s  ration- 
ale for  the  policy  is  specious,  noting  that 
his  website,  like  dozens  of  others,  is  not  a 
social  media  site  but  rather  a platform  for 
online  pen  pal  ads.  Such  sites  do  not  allow 
prisoners  to  communicate  via  the  Internet; 
they  simply  host  photos  and  descriptions  of 
prisoners  and  where  they  are  incarcerated. 

Anyone  who  wants  to  communicate 
with  a prisoner  must  respond  to  their  pen 
pal  ad  by  corresponding  through  the  U.S. 
postal  service  - and  of  course  prison  staff 
can  monitor  all  incoming  and  outgoing 
prisoner  mail. 

Regardless,  NMCD  officials  have 
enforced  the  policy  with  earnest.  Accord- 
ing to  a July  15, 2014  article  published  by 
the  Electronic  Frontier  Foundation  (EFF) , 


New  Mexico  prisoner  Eric  Aldaz  faced  up 
to  90  days  in  solitary  confinement  for  hav- 
ing a Facebook  account  that  was  updated 
by  his  family  members. The  NMCD  policy 
prohibits  prisoners  from  accessing  such 
sites  through  “third  parties,”  and  Aldaz 
had  told  his  family  to  continue  updating 
his  Facebook  page  after  he  was  ordered  to 
take  it  down. 

Once  EFF  intervened,  making  in- 
quiries to  prison  officials  and  filing  public 
records  requests,  the  NMCD  agreed  to 
review  Aldaz’s  disciplinary  case.  EFF,  the 
ACLU  of  New  Mexico  and  the  Human 
Rights  Defense  Center,  PLN s parent  or- 
ganization, sent  a letter  to  the  NMCD’s 
general  counsel  on  July  11,2014,  asking  the 
department  to  repeal  policy  CD-044005-M 
because  it  was  unconstitutionally  vague  and 
noting,  “No  one  should  serve  90  days,  or 
even  a single  day,  in  solitary  confinement 
for  simply  having  a Facebook  page.” 

According  to  NMCD  public  af- 
fairs director  Alexandria  Tomlin,  Aldaz’s 
Facebook-related  disciplinary  charge  was 
subsequently  dismissed. 

The  policy,  however,  remains  in  effect. 
A March  13,  2015  news  report  indicated 
that  two  New  Mexico  prisoners,  Joseph 
Cruz  and  Michael  Salazar,  were  investi- 
gated for  posting  content  on  their  Facebook 
pages  or  having  their  family  members  or 
friends  do  so  for  them. 

Albuquerque  attorney  Matthew  Coyte 
noted  that  prisoners  should  not  be  disci- 
plined for  what  their  families  do,  with  or 
without  their  consent.  “This  happens  in 
jails  and  prisons,  you  get  to  control  people 
through  controlling  their  families,  and  that’s 
not  acceptable,”  he  stated.  “There’s  always  a 
balance  you  have  in  a prison  or  a jail  to  keep 
security  versus  trampling  people’s  rights.” 

In  an  August  17, 2015  email  to  PLN, 
Tomlin  explained  that  “if  an  inmate  has  a 
social  media  page  we  discuss  it  with  that 
inmate,  if  they  claim  they  don’t  know  who 
put  it  up,  we  advise  them  that  we  will  con- 
tact the  agency  to  have  it  taken  down  and 
that  if  they  find  out  who  put  it  up  please 
advise  that  person,  if  possible,  that  they 
cannot  have  a page.” 

She  continued,  “If  the  inmate  does  dis- 


close that  they  know  who  put  it  up  and  have 
played  a role  in  what  was  posted,  we  have 
the  inmate  make  a call  to  that  person  to 
have  it  taken  down.  If  there  is  a case  where 
an  inmate  has  had  a page  removed  previ- 
ously and  continues  to  have  it  reinstated, 
continues  to  write  letters  or  talk  to  friends 
or  family  about  what  to  post,  tries  to  reach 
out  to  victims,  tries  to  scam  someone  using 
the  page,  etc.,  then  we  may  take  disciplin- 
ary action.” 

A number  of  other  state  prison  systems 
have  similar  policies  that  prohibit  prisoners 
from  maintaining  social  media  accounts 
and  accessing  online  content,  including 
the  South  Carolina  DOC,  which  has  dis- 
ciplined hundreds  of  prisoners  for  having 
Facebook  pages.  [See:  PLN,  Oct.  2015, 
p.23].P 

Sources:  Associated  Press,  www.eff.org,  www. 
krqe.com 
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Kansas  Sex  Offender  Civil  Commitment  Program  Under  Scrutiny 

by  Matt  Clarke 


The  Sexual  Predator  Treatment 
Program,  operated  by  the  Kansas  De- 
partment for  Aging  and  Disability  Services, 
is  at  the  heart  of  a debate  over  whether  civil 
commitment  programs  are  truly  designed 
to  rehabilitate  offenders  convicted  of  sex 
crimes,  or  are  thinly-disguised  prisons 
intended  to  keep  sex  offenders  warehoused 
once  they  have  completed  their  sentences. 
Helping  to  fuel  the  debate  is  the  skyrocket- 
ing cost  of  maintaining  such  programs,  as 
new  offenders  are  civilly  committed  but  few 
are  ever  released. 

Kansas  Governor  Sam  Brownback  has 
proposed  increasing  funding  for  the  state’s 
sexual  predator  program  to  an  estimated 
$22  million  for  fiscal  year  2016-17  - an 
increase  of  more  than  $6  million  in  just 
three  years.  According  to  the  Department 
for  Aging  and  Disability  Services,  around 
250  offenders  are  currently  in  the  civil  com- 
mitment program  and  10  to  15  more  are 
added  annually.  Twenty- two  offenders  have 
spent  at  least  15  years  in  the  program  and 
over  two  dozen  have  died  while  in  custody 
as  of  December  2014. 

Critics  claim  such  statistics  are  proof 
the  state’s  Sexual  Predator  Treatment  Pro- 
gram is,  in  reality,  an  effective  life  sentence 
for  sex  offenders  - most  of  whom  they  say 
could  safely  be  freed  with  minimal  risk  of 
re-offending.  For  example,  the  four  of- 
fenders who  have  been  released  from  the 
program  thus  far  have  not  committed  new 
crimes. 

The  civil  commitment  program  is 
housed  at  Larned  State  Hospital,  located 
roughly  125  miles  west  of  Wichita.  The 
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hospital  itself  is  under  scrutiny  for  failing 
to  address  severe  understaffing  problems 
identified  in  a 2013  legislative  audit.  Ac- 
cording to  a follow-up  audit  released  in 
April  2015  and  emails  obtained  by  the 
Topeka  Capital-Journal,  staffing  levels  fell 
below  even  the  hospital’s  own  standard  for 
some  units  in  the  treatment  program.  The 
emails  also  described  mandatory  overtime 
required  by  the  hospital  for  almost  half  of 
the  30  program  employees. 

The  Capital-Journal  also  found  that  the 
staff  vacancy  rate  among  nurses  and  mental 
health  technicians  in  the  civil  commitment 
program  had  actually  increased  about  8% 
since  April  2013  when  the  initial  state  audit 
was  conducted,  to  a vacancy  rate  of  38%  as 
of  mid-2015. 

“Additionally,  about  half  of  the  survey 
respondents  reported  that  core  staffing 
levels  are  only  sometimes  or  rarely  met,” 
the  audit  noted.  “Further,  about  35  percent 
of  staff  reported  that  there  are  rarely  or 
never  enough  staff  on  duty  during  a shift 
to  ensure  safety  of  residents  and  staff.  These 
survey  results  and  staffing  data  indicate  the 
program  may  not  be  maintaining  its  own 
minimum  staffing  goals  on  a regular  basis.” 

Low  wages  and  poor  working  condi- 
tions combined  to  create  the  pervasive, 
ongoing  staffing  shortages  at  the  Larned 
State  Hospital,  according  to  Rebecca  Proc- 
tor, director  of  the  Kansas  Organization  of 
State  Employees. 

“No  meaningful  progress  has  been 
made  since  the  2013  legislative  post-audit 
report,”  she  said.  “If  anything,  staffing  short- 
ages are  higher  today.  Drops  in  core  staffing 
result  in  massive  amounts  of  forced  over- 
time, impacting  employee  health/safety, 
patient  safety,  and  the  agency  budget.” 

Former  Larned  counselor  Tapatha 
Strickler,  who  worked  with  some  90  pa- 
tients during  her  tenure  from  2012  to  2014, 
explained  the  hospital  has  staffing  problems 
because  few  medical  professionals  “are 
willing  to  bet  their  life  and  their  license  on 
working  there.”  Strickler  said  she  resigned 
because  she  felt  the  civil  commitment 
program  was  unethical  and  believed  only  a 
handful  of  offenders  are  too  dangerous  to  be 
released.  Instead,  she  said,  most  are  caught 
up  in  a “vicious  cycle”  due  to  organizational 
problems,  because  patients  can  be  forced 


to  repeat  stages  of  treatment  as  punish- 
ment for  uncooperative  behavior  or  failing 
routine  polygraph  tests,  prompting  many 
to  boycott  the  program  out  of  frustration. 

Steven  Islam,  43,  convicted  of  child 
molestation  in  1994,  was  civilly  committed 
to  Larned  upon  his  release  from  prison  in 
2003.  Even  though  he  said  he  believes  he 
will  not  reoffend  due  to  the  treatment  he 
received  for  his  diagnosed  schizophrenia 
and  a drug  addiction,  he  still  expects  to  die 
at  Larned. 

“When  I first  got  here,  I worked  the 
program,  but  when  people  see  that  no  one  is 
going  anywhere,  they  just  give  up.  They  real- 
ize this  is  our  situation  for  life,”  he  stated. 

Larned  Superintendent  Tom  Kinlen 
said  if  all  goes  well,  an  offender  should  be 
able  to  complete  the  seven-phase  treatment 
program  in  four  to  five  years,  though  he  ad- 
mitted that  30%  to  40%  of  patients  refuse  to 
participate.  Further,  according  to  the  April 
2015  follow-up  audit,  the  vast  majority  of 
offenders  - 211  of  243  - are  only  in  the 
first  four  phases. 

From  2012  to  2014,  while  Strickler 
worked  at  Larned,  the  sexual  predator 
treatment  program  consisted  of  one  to 
three  hours  of  professionally-led  group 
therapy  weekly  and  a 30-minute  ses- 
sion with  a psychologist  once  every  three 
months.  At  a state  budget  hearing  in  April 
2015,  Secretary  of  Aging  and  Disability 
Services  Kim  Bruffet  said  the  standard  for 
release  from  the  program  is  “virtually  no 
risk”  of  reoffending.  In  testimony  before 
a state  House  committee  a month  earlier, 
Kim  Lynch,  senior  litigation  counsel  for 
the  Department  for  Aging  and  Disability 
Services,  defended  the  program  as  being 
constitutionally  adequate. 

“Maybe  not  everyone  will  receive  a 
cure.  It’s  not  an  issue  of  whether  there  is  a 
cure  for  things.  It’s  treatment  and  these  are 
people  receiving  treatment,”  she  testified. 

“If  they’re  still  a threat  to  society,  maybe 
we  shouldn’t  have  this  totally  separate  sexual 
predator  rehabilitation  and  treatment  pro- 
gram,” remarked  Kansas  State  Rep.  Marvin 
Kleeb.  “They  need  to  be  part  of  the  regular 
prison  system.” 

Lynch  conceded  that  Kansas  officials 
are  closely  watching  a federal  class-action 
lawsuit  filed  over  Minnesota’s  sex  offender 
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civil  commitment  program  due  to  the 
ripple  effect  any  judgment  could  have  if  it 
reaches  the  U.S.  Supreme  Court.  Minne- 
sota maintains  a 700-person  sex  offender 
treatment  program  which  began  in  1985; 
only  one  person  has  been  released  since 
its  inception,  and  the  state  failed  to  obey  a 
previous  court  order  to  reform  the  program 
to  provide  additional  treatment.  [See:  PLN, 
Feb.  2012,  p.28], 

A successful  federal  court  challenge 
in  neighboring  Missouri  over  allegations 
that  the  state’s  civil  commitment  center  is 
actually  a prison  is  also  being  scrutinized. 
Only  a few  people  have  been  released  from 
Missouri’s  $24  million-per-year  sex  of- 
fender treatment  program,  while  at  least  10 
offenders  have  died  in  custody  since  it  began 
in  1999.  Missouri  U.S.  District  Court  Judge 
Audrey  G.  Fleissig,  in  holding  the  state’s 
civil  commitment  process  unconstitutional, 
wrote  that  it  “suffers  from  systemic  failures 
...  that  have  resulted  in  the  continued  con- 
finement of  individuals  who  no  longer  meet 
the  criteria  for  commitment,  in  violation  of 
the  due  process  clause.” 

The  constitutionality  of  Kansas’ Sexual 
Predator  Treatment  Program  was  upheld 
by  the  nation’s  highest  court  in  1997, 
though  Justice  Anthony  Kennedy  noted 
the  program  would  be  unconstitutional  if 
the  treatment  provided  to  offenders  was  “a 
sham  or  mere  pretext”  to  allow  additional 
punitive  confinement.  Despite  his  misgiv- 
ings, Kennedy  voted  with  the  majority.  See: 
Kansas  v.  Hendricks,  521  U.S.  346  (1997) 
[PLN,  Aug.  1997,  p.l]. 

“They  [sex  offender  civil  commitment 
programs]  are  not  working  in  the  way  the 
courts  were  promised  they  would  work,” 
observed  Eric  Janus,  dean  of  the  Wil- 
liam Mitchell  College  of  Law  in  St.  Paul, 


Minnesota  and  an  expert  on  civil  com- 
mitment. “They  were  promised  to  be  real 
civil  commitment  programs,  but  they’re 
not.  If  they’re  not  really  civil  commitment, 
then  they’re  really  punishment,  and  that’s 
unconstitutional  because  those  guys  were 
already  punished.” 

According  to  a January  16,  2016  ar- 
ticle in  the  Kansas  City  Star,  only  four  sex 
offenders  have  been  released  since  Kansas 
implemented  its  civil  commitment  program 
in  1994,  while  28  have  died. 

“All  this  is,  is  a concentration  camp  and 


A New  York  federal  district  court 
awarded  $47,429.27  in  attorney  fees 
and  costs  in  a lawsuit  seeking  damages  for 
assaults  upon  a prisoner  by  guards  employed 
by  the  New  York  City  Department  of 
Correction  (NYCDOC).  In  ordering  the 
award  of  fees  and  costs,  the  court  held  that 
the  NYCDOC  was  bound  by  its  offer  of 
judgment  “plus”  attorney  fees. 

The  city  did  not  respond  to  the  com- 
plaint, filed  in  March  2013,  for  around 
seven  months  due  to  multiple  extensions 
of  time,  but  on  February  14,  2014  it  made 
an  offer  of  judgment.  The  plaintiff,  former 
prisoner  Stafford  Berrian,  accepted  four 
days  later.  The  offer  provided  “a  total  sum” 
of  $65,000  in  damages  payable  to  Berrian, 
“plus  reasonable  attorney  fees,  expenses  and 
costs  to  the  extent,  and  only  to  the  extent,” 
that  the  Prison  Litigation  Reform  Act 
(PLRA)  allowed  such  recovery. 

Despite  Berrian’s  acceptance  of  the  of- 
fer, the  NYCDOC  then  made  an  offer  of 
$35,000  to  satisfy  fees  and  costs  in  the  case. 


a warehouse,”  said  Paul  Blumenshine,  74, 
who  was  civilly  committed  at  Larned  after 
serving  20  years  in  prison  for  a sex  offense. 
“The  only  way  they  get  out  of  here  is  in  a 
body  bag.” 

A class-action  lawsuit  challenging 
Kansas’  sex  offender  civil  commitment 
program,  filed  in  2014,  remains  pending.  Pt 

Sources:  Kansas  City  Star,  http://cjonline. 
com,  www.ksl.com,  Associated  Press,  http:// 
mental-health-facilities,  health  grove,  com, 
www.  lakeexpo.  com 


That  offer  was  rejected  and  the  court  entered 
judgment  in  accord  with  the  city’s  $65,000 
offer  for  damages  on  March  6, 2014. 

Berrian’s  counsel  moved  for  a total  of 
$48,536.74  in  attorney  fees  for  the  work  of 
five  paralegals  and  four  attorneys.  The  first 
matter  the  court  resolved  was  the  NYC- 
DOC’s  contention  that  the  PLRA  required 
Berrian  to  pay  an  allocation  of  his  judgment 
towards  the  attorney  fees.  The  district  court 
agreed  with  Berrian  that  he  had  entered 
into  a contractual  agreement  with  the  de- 
fendants that  he  “receive  $65,000  plus  fees.” 

The  court  awarded  attorney  fees,  in- 
cluding fees  for  work  done  by  paralegals, 
totaling  $44,175.50  plus  $3,253.77  in  costs 
on  November  21, 2014.  Rather  than  appeal, 
the  NYCDOC  entered  into  negotiations 
with  Berrian’s  counsel,  and  in  January  2015 
the  parties  agreed  to  settle  the  issue  of  fees 
and  costs  for  $20,000.  See:  Berrian  v.  City 
of  New  York,  U.S.D.C.  (S.D.  NY),  Case 
No.  l:13-cv-01719-DLC-DCF;  2014  U.S. 
Dist.  Lexis  104255.  Pt 
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New  Michigan  Law  Requires  Sex  Offenders  to 
Pay  $50  Annual  Fee;  Court  Challenge  Fails 


A RECENTLY-ENACTED  STATUTE,  MlCH. 

Comp.  Laws  § 28.725a(6),  requires 
registered  sex  offenders  to  pay  a $50  an- 
nual fee  to  help  defray  the  cost  of  the  state’s 
online  sex  offender  registry.  Offenders  are 
required  to  pay  the  fee  as  long  as  they  have 
to  register,  unless  they  are  indigent. 

“By  requiring  registered  sex  offenders 
to  pay  an  annual  fee  to  fund  the  registry 
website,  law  enforcement  will  be  able  to 
direct  more  of  its  resources  to  public  safety,” 
Governor  Rick  Snyder  stated. 

Michigan  is  not  the  only  state  to  at- 
tempt to  collect  a fee  from  sex  offenders 
to  fund  their  registries.  Illinois,  Ohio  and 
Wisconsin  charge  offenders  $100  per  year, 
and  Indiana  charges  $50  annually.  Sex  of- 
fenders in  Michigan  previously  only  had  to 
pay  $50  once;  the  newly-imposed  annual 
fees  are  capped  at  $550. 

Sex  offenders  have  complex  registra- 
tion requirements  in  most  states,  depending 
on  their  risk  classification  level,  and  must 
report  any  changes  in  their  address,  and 
sometimes  their  place  of  employment,  to 
local  law  enforcement  officials.  Failure  to  do 
so  can  result  in  additional  criminal  charges. 

Michigan’s  law,  although  quite  specific 
regarding  who  has  to  register  and  how  of- 
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ten,  as  well  as  the  consequences  for  failure 
to  comply  with  registration  requirements, 
contains  no  provision  regarding  the  con- 
sequences for  failure  or  refusal  to  pay  the 
$50  annual  fee.  However,  according  to  the 
Michigan  Department  of  Human  Services, 
failure  to  pay  the  fee  constitutes  a violation 
of  the  state’s  sex  offender  registration  stat- 
ute, which  is  a misdemeanor  offense. 

The  annual  registration  fee  went  into  ef- 
fect on  April  1,2014  and  affects  over  40,000 
registered  sex  offenders  in  Michigan. 

The  registry  statute  was  challenged 
in  federal  court,  and  on  March  31,  2015 
the  court  entered  an  order  holding  vari- 
ous provisions  of  the  law  unconstitutional, 
including  geographic  exclusion  zones;  a 
requirement  to  report  and  notify  the  reg- 
istering authority  after  offenders  begin  to 
“regularly  operate  any  vehicle”  or  establish 


A WRONGFUL  DEATH  SUIT  FILED  BY  THE 

parents  of  a 30-year-old  Bexar  County, 
Texas  jail  prisoner  who  died  of  a methadone 
overdose  while  in  solitary  confinement 
at  the  lock-up  settled  in  February  2015 
for  $200,000,  and  a guard  responsible  for 
conducting  cell  checks  at  the  time  of  the 
prisoner’s  death  was  fired  and  prosecuted. 

Meanwhile,  statistics  compiled  by 
Texas  officials  identified  the  Bexar  County 
facility  as  the  jail  with  the  highest  rate  of 
prisoner  suicides  in  the  state. 

The  parents  of  Thomas  Reed  Taylor 
filed  suit  against  the  county  after  their 
son  was  moved  to  an  isolation  cell  that 
contained  no  cameras  or  other  monitoring 
devices  - only  a window  in  the  door  for 
guards  to  peer  through.  Taylor  had  been 
placed  in  isolation  after  allegedly  becoming 
disruptive  in  a cell  with  other  prisoners.  He 
had  surrendered  to  authorities  on  August 
21,2012  on  misdemeanorwarrants  for  drug 
possession  and  DWI. 

At  around  2:15  the  following  morning, 
six  hours  after  Taylor  was  placed  in  isolation, 


“any  electronic  mail  or  instant  message 
address”;  a requirement  to  report  all  phone 
numbers  used  by  an  offender;  and  a require- 
ment to  report  the  license  plate  number, 
registration  number  or  description  of  any 
vehicle  regularly  operated  by  an  offender. 

The  district  court  also  considered  a 
challenge  to  the  $50  annual  fee  require- 
ment, but  determined  that  because  the 
fee  was  considered  a tax  under  circuit 
precedent,  it  lacked  jurisdiction  to  review 
that  claim  under  the  Tax  Injunction  Act, 
28  U.S.C.  § 1341.  Both  parties  in  the  case 
have  appealed  to  the  Sixth  Circuit,  and 
their  appeals  remain  pending.  See:  Does  v. 
Snyder , U.S.D.C.  (E.D.  Mich.),  Case  No. 
2:12-cv-11194-RHC-DRG.  P 

Sources:  www.legislature.mi.gov,  www. 
wilx.  com 


a guard  discovered  his  body  on  the  floor  of 
the  cell,  kneeling  with  his  head  against  the 
floor  and  blood  coming  from  his  nose.  Bexar 
County  Sheriff  Susan  L.  Pamerleau  allowed 
Taylor’s  sister, Tonie  Taylor  Grindle,  to  view 
the  cell  where  her  brother  died. 

“It  was  hard.  Literally,  his  cell  was  just 
feet  away  from  a medical  unit,”  Grindle  said. 
“If  he  was  screened,  if  the  checks  were  done, 
medical  would  have  jumped  in.  If  they  had 
been  paying  attention,  I think  they  could 
have  saved  Tommy.” 

The  lawsuit  alleged  that  guards  failed 
to  check  Taylor’s  record  of  previous  incar- 
ceration at  the  jail,  which  indicated  he  had 
a history  of  mental  illness,  and  should  have 
referred  him  to  the  jail’s  mental  health  staff. 
The  suit  also  quoted  an  independent  2010 
study  of  suicides  at  the  Bexar  County  jail 
which  found  the  lock-up’s  intake  screening 
practices  were  “inadequate  and  in  need  of 
immediate  correction.” 

“Regardless  of  the  detainee’s  behavior 
or  answers  given  during  intake  screening, 
an  immediate  referral  to  mental  health  staff 
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should  always  be  initiated  based  on  docu- 
mentation reflecting  possible  mental  illness 
and/or  suicidal  behavior  during  an  inmate’s 
prior  confinement  within  the  Bexar  County 
Jail  System,”  the  report  stated. 

Authorities  investigating  Taylor’s  death 
later  determined  that  the  guard  responsible 
for  keeping  watch  over  him  had  falsified  log 
book  entries,  by  saying  he  had  checked  on 
Taylor  when  in  fact  he  did  not.  Jail  officials 
terminated  guard  Ernesto  Flores  in  March 
2013  and  prosecutors  subsequently  charged 
him  with  tampering  with  a government  re- 
cord. According  to  court  documents,  Flores 
was  sentenced  to  nine  months  of  deferred 
adjudication. 

Flores  claimed  that  he  was  instructed 
by  his  superiors  to  falsify  the  log  book; 
that  the  floor  sergeant  had  told  him,  “Hey 
Flores,  make  sure  the  books  are  up  to 
date.”  The  former  guard  maintained  that 
that  was  an  order  for  him  to  “pencil  whip” 
the  log  book  - to  add  entries  showing  cell 
checks  were  made  that  were  never  actually 
performed  - which  was  exactly  what  he 
proceeded  to  do.  Flores  and  other  guards 
alleged  that  “pencil  whipping”was  common 
at  the  jail  because  there  were  too  few  guards 
to  perform  all  the  tasks  assigned  to  them. 

“They’re  blaming  it  on  me,  but  I just 
happened  to  be  standing  by  the  book  when 
this  Taylor  guy  died,”  said  Flores,  who 
contended  that  he  was  too  busy  with  other 
duties  to  do  regular  cell  checks  that  night. 
“Sarge  told  me  to  pencil-whip  it,  so  I did.” 

“Sure.  Ernesto  pencil-whipped  the 
books,  but  he  didn’t  really  have  a choice  in 
the  matter,”  added  former  jailer  Eustacio 
Diaz,  who  worked  booking  the  night  that 
Taylor  died  and  agreed  with  Flores’  expla- 
nation that  pencil  whipping  was  a standard 
practice  at  the  jail.  “He  was  dealing  with  a 
broken  system.” 

Sheriff  Pamerleau  and  her  predeces- 
sor, Amadeo  Ortiz,  had  long  complained 
of  understaffing  at  the  facility,  blaming  the 
county  commissioners  for  failing  to  provide 


sufficient  funding  to  meet  the  minimum 
requirements  of  the  Texas  Commission 
on  Jail  Standards.  As  a result  guards  were 
forced  to  work  overtime  shifts,  sometimes 
three  in  a row. 

“It  was  a self-perpetuating  cycle,”  said 
Diaz.  “People  get  exhausted.  When  you’ve 
got  a facility  staffed  like  that,  mistakes  hap- 
pen. People  can  die.” 

According  to  news  reports,  22  prison- 
ers at  the  Bexar  County  jail  committed 
suicide  between  2009  and  December 
2015  - more  than  at  any  other  jail  in  the 
state.  [See:  PLN,  April  2015,  p.50].  The 
most  recent  suicide  at  the  facility  occurred 
in  November  2015,  when  a 33-year-old 
unidentified  prisoner,  who  reportedly  had 
been  left  alone  for  half  an  hour,  was  found 
dead  in  the  infirmary.  Four  months  earlier, 
Rodolfo  Palafos,  54,  who  was  booked  on 


The  City  of  St.  Louis,  Missouri  and 
Correctional  Medical  Services  (CMS, 
now  Corizon  Health)  both  agreed  to  pay 
settlements  in  a lawsuit  filed  by  the  estate 
of  a jail  detainee  who  died  due  to  heroin 
withdrawal. 

Upon  being  booked  into  a St.  Louis 
jail  in  July  2007,  Isaac  Bennett,  Jr.  told  a 
CMS  nurse  that  he  was  a heroin  addict 
who  had  used  the  drug  the  day  before  his 
arrest.  During  the  next  48  hours  Bennett 
experienced  diarrhea  and  vomiting,  which 
were  “[cjlassic  symptoms  of  heroin  with- 
drawal” according  to  his  estate’s  complaint. 
Despite  those  symptoms,  he  “was  not  given 
even  the  most  basic 
medical  treatments.” 

On  July  23, 

2007,  two  days  after 
his  arrest,  Bennett 


a charge  of  aggravated  sexual  assault  of  a 
child,  used  a bed  sheet  to  hang  himself  at 
the  jail.  Palafos  had  not  been  on  suicide 
watch  at  the  time. 

“You  do  what  you  can,  and  unfor- 
tunately, sometimes  accidents  like  that 
still  happen,”  a sheriff’s  spokesman  said. 
“Using  the  tools  and  resources  that  were 
available,  I don’t  know  that  anybody  could 
have  predicted  that  this  inmate  was  going 
to  kill  himself.” 

In  addition  to  the  22  suicides  at  the 
Bexar  Countyjail  from  2009  through  2015, 
there  have  been  24  other  prisoner  deaths 
during  that  time  period  due  to  natural 
causes  and  accidents,  plus  one  homicide. 

Sources:  www.sacurrent.com,  www. 
mysanantonio.com,  www.kens5.com,  www. 
expressnews.  com,  www.  bexar.  org 


died  due  to  “metabolic  changes  secondary 
to  withdrawal  from  heroin  causing  distur- 
bance of  cardiac  rhythm  and  resulting  in 
cardiac  arrest,”  the  complaint  stated.  His 
estate  filed  suit  in  federal  court  in  2010. 

CMS,  as  is  its  usual  practice,  agreed 
to  pay  a confidential  settlement.  The  dis- 
trict court  approved  a separate  settlement 
agreement  with  the  City  of  St.  Louis  on 
March  5,2014,  with  the  city  agreeing  to  pay 
$10,000.  See:  Youell  v.  Correctional  Medical 
Services,  U.S.D.C.  (E.D.  Missouri),  Case 
No.  4:10-cv-01180-TIA.  P 

Additional  source:  www.stltoday.com 
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Tennessee:  Federal  Court  Orders  Interim 
Medical  Care  in  Prisoner's  Pro  Se  Suit 


OLLOWING  AN  EVIDENTIARY  HEARING 

on  November  15,  2013,  U.S.  District 
Court  Judge  William  J.  Haynes,  Jr.  ordered 
Tennessee  prison  officials  to  provide  medi- 
cation to  a prisoner  with  a severe  case  of 
Gastroesophageal  Reflux  Disease  (GERD) 
until  he  could  be  seen  by  a specialist. 

Robert  Z.  Whipple  III,  a state  prisoner 
housed  at  the  Turney  Center  Industrial 
Complex,  filed  a pro  se  lawsuit  in  Septem- 
ber 2013  against  Tennessee  Department 
of  Correction  (TDOC)  Commissioner 
Derrick  Schofield  and  eight  other  prison 
officials  and  private  medical  contractors, 
alleging  failure  to  provide  adequate  medi- 
cal care. 

Whipple  stated  he  was  receiving  treat- 
ment for  GERD  until  May  2013  when  the 
TDOC’s  Pharmacy  & Therapeutics  Com- 
mittee removed  his  prescribed  medication, 
Prilosec,  from  the  state’s  formulary  - a list 
of  approved  drugs  that  prison  doctors  can 
prescribe.  The  removal  from  the  formulary 
prevented  medical  staff  from  renewing 
prescriptions  for  that  medication  for  all 
prisoners,  regardless  of  their  medical  needs. 
Instead,  Prilosec,  an  over-the-counter 
medication,  was  placed  on  the  institutional 
commissary  list  for  prisoners  to  purchase. 
Whipple  could  not  afford  to  buy  the  Pri- 
losec he  needed  from  the  commissary,  and 
accusedTDOC  officials  and  Corizon,  a pri- 
vate prison  medical  contractor,  of  deliberate 
indifference  to  his  serious  medical  needs  in 
violation  of  the  Eighth  Amendment. 

Employees  of  private,  for-profit  com- 
panies made  up  over  70%  (10  of  the  14 
members)  of  the  TDOC’s  Pharmacy 
& Therapeutics  Committee  at  the  time 
the  formulary  was  changed.  Three  of  the 
Committee  members  were  employed  by 
Corrections  Corp.  of  America,  while  seven 
were  employed  by  Corizon. 

“It  is  pretty  clear  why  this  committee 
would  vote  to  stop  providing  medications 
that  are  the  most  prescribed  to  increase  the 
profit  for  their  company,”  Whipple  said. 
“This  committee  never  examined  me,  never 
read  my  chart,  and  they  do  not  even  know 
my  name.  In  fact,  some  of  the  members  of 
this  committee  are  not  even  licensed  physi- 
cians, yet  they  were  permitted  to  stop  my 
doctor  from  giving  me  the  medications  I 
need,”  he  added. 


After  Whipple  filed  suit  he  moved  for 
a temporary  restraining  order.  In  granting 
the  motion  the  district  court  wrote,  “The 
plaintiff  is  to  receive  over-the-counter  Pri- 
losec medication  until  the  plaintiff  is  treated 
by  a specialist....  Defense  counsel  is  to  file  a 
copy  of  specialist’s  report  with  the  Court.” 

PLN managing  editor  Alex  Friedmann 
sent  a letter  to  Commissioner  Schofield  and 
the  TDOC’s  medical  director  and  director 
of  clinical  services  on  November  26,  2013, 
raising  concerns  about  the  composition  of 
the  Pharmacy  & Therapeutics  Committee 
and  changes  to  the  prison  system’s  formulary 
that  required  prisoners  to  purchase  certain 
medications  from  the  commissary.  The  letter 
specifically  cited  Whipple’s  case,  and  noted 
“that  having  the  Pharmacy  & Therapeutics 
Committee  stacked  with  employees  from 
private  contractors,  which  have  a profit  mo- 


Most  people  see  a jail  and  think 
about  crime,  tragedy  and  heartbreak. 
Others  see  dollar  signs.  That’s  because 
incarceration  can  be  a big  money  maker. 

Consider  the  drab  polyester  and  cotton 
scrubs  worn  by  detainees  and  prisoners  at 
the  Cook  Countyjail,  where  about  100,000 
people  are  booked  annually.  (At  County,  the 
men  wear  tan  and  the  women  wear  blue,  not 
the  more  infamous  orange.) 

In  2012,  Ohio-based  company  Pyramid 
Enterprise  Supplies,  a minority-owned  busi- 
ness that  also  provides  Smith  and  Wesson 
handcuffs  and  leg  locks  to  the  j ail,  won  a two- 
year,  almost  $1.7  million  county  contract  to 
provide  the  Cook  County  Department  of 
Corrections  with  clothes,  undergarments 
and  accessories.  Jail  executive  director  Cara 
Smith  said  the  county  activated  the  first  of 
three  renewal  options  for  the  contract  last 
fall  at  an  additional  cost  of  about  $340,000. 

The  original  contract  included  more 
than  50,000  prisoner  uniforms,  totaling 
about  $600,000. 

The  uniforms  were  manufactured 
by  Gardena,  California-based  Robinson 
Textiles  - a company  whose  alleged  ties  to 


tivation  to  cut  costs,  puts  the  financial  needs 
of  those  contractors  above  the  medical  needs 
ofTDOC  prisoners.” 

Despite  Whipple’s  initial  success  in 
obtaining  a temporary  restraining  order  to 
receive  his  GERD  medication,  he  has  not 
yet  prevailed  in  his  protracted  lawsuit.  The 
district  court  has  since  denied  his  motions 
for  preliminary  injunctions  and  has  refused 
to  appoint  counsel.  However,  after  Whipple 
asked  the  court  to  order  TDOC  officials  to 
provide  him  with  an  ongoing  45-day  sup- 
ply of  GERD  medication,  the  defendants 
responded  on  February  11, 2016  by  saying 
the  TDOC’s  Associate  Medical  Director 
had  “personally  placed  a medical  order 
for  Plaintiff  to  receive  a 60  day  supply  of 
Prilosec.”  The  case  remains  pending.  See: 
Whipple v.  Schofield \ U.S.D.C.  (M.D.Tenn.), 
Case  No.  l:13-cv-00109. 


sweatshop  labor  in  the  Dominican  Republic 
ran  afoul  of  San  Francisco  officials  in  2012. 
Alleged  violations  included  problems  with 
worker  health  and  safety,  wages  and  sexual 
harassment. 

When  Robinson  Textiles  shut  down 
in  2014,  the  Bob  Barker  Company  agreed 
to  fulfill  Robinson  Textiles’  contract  ob- 
ligations. Those  obligations  now  include 
supplying  Pyramid  with  uniforms  for  Cook 
County  prisoners. 

In  2008,  the  Bob  Barker  Co.,  a family- 
owned  business  based  in  Fuquay-Varina, 
North  Carolina,  also  was  accused  of  using 
sweatshop  labor.  The  allegations  stem  from 
work  at  a Bangladesh  factory  that  supplied 
the  company  with  prisoner  undergarments. 
Workers  allegedly  complained  they  were 
beaten  for  making  mistakes  or  refusing 
shifts,  forced  to  work  strenuous  18-hour 
shifts  or  work  overtime  if  they  fell  short  of 
hard-to-meet  production  targets. 

Touted  as  the  nation’s  premier  deten- 
tion supplies  provider,  the  company  has 
won  other  contracts  to  supply  prisoner 
shoes,  juvenile  detention  uniforms  and  mat- 
tresses. Records  show  Bob  Barker  Co.  has 
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been  awarded  at  least  $13  million  in  federal 
prison  system  contracts  since  1995,  includ- 
ing agreements  with  about  100  federal 
prisons  across  the  country. 

In  2009,  Bob  Barker  Co.,  which  has 
nothing  to  do  with  the  popular  TV  game 
show  host,  founded  a nonprofit  foundation 
to  help  fund  programs  focused  on  reducing 
the  number  of  incarcerated  people  who 
return  to  jail. 

Not  every  company  making  prisoner 
uniforms  sees  it  as  a cash  cow  or  its  main 
source  of  revenue. 

A Tennessee  small  business,  Sez  Sew, 
provided  $337,000  worth  of  services  as  a 
Pyramid  subcontractor  on  the  original  uni- 
form contract.The  same  company  also  makes 
signs,  offers  embroidery  services  for  personal 
and  bulk  orders,  designs  websites  and  sells 
customized  promotional  merchandise. 

Owner  Kim  Bingham  said  “catering 
to  inmates,  to  jails,”  is  not  her  business’ 
primary  focus,  that  she  gets  more  business 
from  police  departments  and  government 
agencies.  Her  company  also  sells  sportswear, 
outerwear  and  caps. 

Representatives  for  the  now-defunct 
Robinson  Textiles  could  not  be  reached 


for  comment. 

Greta  Modlin,  a spokeswoman  for  Bob 
Barker  Co.,  said  company  officials  weren’t 
available  for  comment.  In  response  to  the 
sweatshop  allegations,  she  referred  The 
Chicago  Reporter  to  previous  statements  by 
company  president  Robert  Barker  in  which 
he  denied  violating  any  labor  laws  and  said 
a monitoring  system  was  in  place  to  prevent 
such  violations. 

Smith  said  Bob  Barker  Co.’s  alleged 
sweatshop  ties  from  years  ago  were  not 
something  she  was  aware  of  before  the 
Reporter  brought  it  to  the  county’s  attention. 
She  said  the  jail  doesn’t  want  to  do  business 
with  the  company  if  there’s  proof  of  current 
sweatshop  labor  being  used. 

“The  allegations  are  extremely  concern- 
ing and  we’re  going  to  be  asking  the  county 
to  investigate  that  connection  and  suspend 
the  use  of  that  subcontractor  if  there’s  any 
validity,”  Smith  said.  “This  was  the  county’s 
contract  but  since  it’s  been  brought  to  our 
attention  we’re  going  to  ask  that  it’s  looked 
at  immediately.” 

Smith  said  the  incentive  that  incar- 
ceration gives  private  entities  to  profit  from 
taxpayer  money  is  “an  issue  we’re  concerned 


about. ”It’s  one  of  the  reasons  Cook  County 
SheriffTom  Dart  has  spent  so  much  energy 
trying  to  lower  incarceration  rates  in  the 
county,  she  said. 

“It’s  a very  significant  concern  and  it’s 
sort  of  at  the  heart  of  the  justice  issues  we 
wrestle  with  every  day,”  Smith  said. 

This  article  was  reprinted  by  Truthout  ( www. 
truth-out.org)  on  February  12,  2015;  it  was 
originally  published  £yThe  Chicago  Reporter 
with  the  title,  “Is  ‘Orange’  the  New  Green?” 
Reprinted  with  permission  from  Truthout. 


BATTLING  THE 
ADMINISTRATION 

b hrafc*  fijdito  i Succndi  Lmbji 


Written  from  a prisoner’s  perspective,  this  book  is 
excellent  for  both  the  first-time  litigant  and  the  old 
hand,  a practical  guide  for  navigating  the  strange 


Guidance  on  how  to  get  organized 
Tips  for  investigating  and  building  a case 
Spelling  and  Grammar  refresher 
Detailed  overview  of  the  legal  system 
Sample  complaint  and  other  forms 
Covers  court  rules,  evidence,  and  exhibits 

=5  Details  on  hearing  and  trial  practice 
Comprehensive  summary  of  prisoner's 

=5  Hundreds  of  citations  to  controlling  case  law 


Battling  The  Administration 

by,  David  J.Meister 

ISBN:  9781940638034  555  pages 

Send  check  or  money  order  to: 

Wynword  Press 
P.O.  Box  557 

Bonners  Ferry,  ID  83805 

Include  your  full  Name,  DOC#,  Institution  name 
and  your  complete  address. 

Order  online  at:  www.ivynwordpress.com 

Tel(208)267-0817 


Price  includes  shipping 


world  of  prisoner’s  rights. 


DON'T  MISS  ANOTHER  SPECIAL  MOMENT  OR  EVENT 


STAY  IN  THE  LOOP 


Have  your  FAMILY/FRIENDS  text  you  UNLIMITED  Photos  to  (870) 
317-7561  or  email  them  to  you  at  infatf  inmalephotoprovider.com. 
All  EMAIL/TEXT  PI  IOTOS  must  include  your  full  name,  inmate 
number  and  address  in  the  subject  line  in  order  for  deliver)  to  occur.  If 

you  ever  go  to  the  SHU.  HOLE,  or  on  LOCKDOWN  at  your  facility. 

NO  PROBLEM!  We  will  continue  to  process  your  orders  as  long  as 
^ Y A x funds  are  available  in  your  prepaid  account. 


START  YOUR  PREPAID  ACCOUNT  TODAY! 

(Minimum  $10  Deposit  required  or  more) 

All  photos  are  .75  cent  per  copy  plus  tax.  shipping  and  handling.  A .60  cent  discount  will 
automatically  apply  alter  you  purchase  more  than  (5)  photos  at  the  regular  rate  for  all  additional 
photos.  We  also  print  social  media  photos  from  your  Facebook  page.  Instagram  account,  tag 
and  the  likes!  Our  prices  are  based  on  the  quality  of  sen  ice  we  provide.  Photos  are  received 
and  processed  24/7,  seven  days  a week  with  quality  sen  ice  guaranteed  for  all  local,  state, 
federal  and  international  inmates.  Send  your  deposit  to: 

I.P.P.  Company 
P.O.  Box  2451 
Forrest  City,  AR  72336 

All  deposits  received  will  go  toward  processing  your  orders.  For  additional  payment  options 
email  us.  Our  representatives  arc  standing  by  to  assist  you!  We  ACCEPT  Money  Orders. 
Institutional  checks.  MoneyCiram  (contact  us  for  outside  representative  information  to  use  this 
feature  via  email),  family/friend  debit  or  credit  PayPal  deposits  arc  accepted. 

(WE  DO  NOT  ACCEPT  PERSONAL  CHECKS). 


LET  IPP  COPY',  ENLARGE,  & COLLAGE  your  PHOTO(s)  Today! 
4x6, 5x7, 8x10  & wallet  size  services  AVAILABLE 
Color  or  Black  & White 

To  learn  more  about  our  product,  sen  ice.  features,  & rates,  simply 
write  or  email  us  at  infotfinmatephotoprovider.com.  To  receive 
information  from  IPP.  you  must  provide  an  S.A.S.E.  with  your  request. 


We  Make  Shopping,  Copying,  & Receiving 
Email/Text  Photos  Easier! 


PIN  Needs  Your  Photos,  Videos, 
Verdicts  and  Settlements! 

We  are  expanding  the  multimedia  section  on  PLN's  website,  and  need 
more  prison  and  jail-related  content!  We  know  many  of  our  readers 
have  pictures  and  videos  related  to  prison  and  criminal  justice  topics, 
and  we'd  like  to  post  them  on  our  site.  We  are  seeking  original  content 
only  - photos  or  video  clips  that  you  have  taken  yourself. 

Please  note  that  we  are  not  seeking  articles,  editorials,  poems  or  other 
written  works;  only  photos  and  videos.  They  can  be  taken  inside  or  outside 
of  prison,  but  must  relate  to  prisons,  jails  or  criminal  justice-related  topics.  By 
sending  us  multimedia  content,  you  are  granting  us  permission  to  post  it 
on  our  website.  Please  send  all  submissions  via  email  to: 

CONTENT@PRISOIMLEGALNEWS.ORG 

Please  confirm  in  your  email  that  the  photos  or  videos  are  your  original  content, 
which  you  produced.  Also  please  provide  some  context,  such  as  where  and 
when  they  were  taken.  Your  name  will  not  be  posted  online  or  otherwise  dis- 
closed. Please  spread  the  word  that  PLN  needs  photos  and  videos  for  our  website. 


We  also  need  verdicts  and  settlements  in  cases  won  by  the  plaintiff.  Note 
that  we  are  only  seeking  verdicts,  final  judgments  or  settlements  - not 
complaints  or  interim  orders  in  cases  that  are  still  pending.  If  you've  pre- 
vailed in  court  against  prison  or  jail  staff,  please  send  us  a copy  of  the  verdict, 
judgment  or  settlement  and  last  complaint  so  we  can  post  them  on  our  site 
and  potentially  report  the  case  in  PLN.  If  possible,  please  e-mail  your  submis- 
sions; we  cannot  return  any  hard  copy  documents.  Send  to: 


Prison  legal  News 

P.O.  Box  1151 

Lake  Worth,  FL  33460 

content@prisonlegalnews.org 


Prison  Legal  News 


35 


March  2016 


Sexual  Harassment,  Abuse  Alleged  at 
Oklahoma  Halfway  House  for  Women 

by  Joe  Watson 


OWNERSHIP  OF  A PRIVATELY-OPERATED 

Oklahoma  Department  of  Correc- 
tions (ODOC)  halfway  house  near  Tulsa 
has  changed  hands  in  the  midst  of  at  least 
two  lawsuits  and  possible  criminal  charges 
stemming  from  allegations  that  the  owner 
of  a sandwich  shop  routinely  subjected 
female  work  release  prisoners  to  sexual 
harassment  and  abuse. 

The  complaints  allege  that  employees 
with  Avalon  Correctional  Services,  which 
operates  the  Turley  Residential  Center, 
knew  about  the  sexual  misconduct  but 
continued  to  send  women  to  the  business  in 
return  for  kickbacks  from  the  owner.  [See: 
PLN,  Jan.  2015,  p.l]. 

Sub  shop  owner  Abbas  Kazemi  Kia 
fled  “to  avoid  prosecution”  after  Tulsa  police 
conducted  an  investigation  and  raided  the 
shop,  according  to  a negligence  lawsuit  filed 
on  November  18,  2014  by  former  work 
release  prisoner  Cassie  Chambers. The  suit 
names  Avalon,  the  ODOC,  Kia  and  three 
other  businesses.  [See:  PLN,  July  2015, 
p.63].  The  sub  shop  abruptly  closed  after 
the  police  raid,  according  to  the  complaint. 

Chambers  alleged  that  Avalon  knew  as 
early  as  November  2011  “that  Kia  had  sexu- 
ally battered  a program  participant, ’’but  kept 
sending  women  to  his  business  because  the 
private  prison  company  “earned  a kickback 
on  wages  paid  to  women  in  the  work  release 
program.  ” Kia  “used  women  supplied  by  Ava- 
lon to  increase  profit  margins  and  to  reduce 
business  expenses,”  the  complaint  stated. 

Chambers  said  she  suffered  sexual 
abuse  that  “included  rape  and  oral  sex,”  and 
claimed  Kia  told  her  that  “failure  to  submit 
to  sexual  desires  and  urges  would  result  in 
adverse  consequences,  including  false  re- 
ports of  misconduct  [and]  the  withholding 
of  wages  earned.” 

Her  lawsuit  followed  an  earlier  com- 
plaint filed  against  Avalon  and  other 
defendants  in  August  2013  by  at  least  five 
women  who  made  similar  allegations  against 
Kia.  In  that  suit,  Melissa  Poore,  Khristy  Ho- 
tubbee-Dunn,  Kaitlin  Lemons,  Shamicka 
Calvert  and  Victoria  Barnosky  alleged  that 
Avalon  “continually  failed  or  refused  to 
investigate”  their  complaints  and  contin- 
ued to  send  them  to  work  at  the  sandwich 


shop  “despite  knowledge  that  women  had 
complained  of  sexual  abuse  and  sex-based 
manipulation,  and  despite  knowledge  that  at 
least  one  Avalon  supervisor  had  specifically 
instructed  Turley  case  managers  to  deny 
offender  work  requests  to  work  at  [the  sub 
shop]  because  of  the  reported  abuse.” 

Tulsa  County  District  Court  Judge 
Daman  Cantrell  denied  motions  to  dis- 
miss the  suit  in  August  2014,  and  the  case 
remains  pending. 

According  to  the  complaint,  Avalon 
staff  refused  to  investigate  the  prisoners’ 
claims  of  abuse,  and  instead  “retaliated  by 
variously  issuing  unfounded  misconducts, 
accusing  them  of  making  a false  report,” 
hampering  efforts  by  the  women  to  report 
the  abuse  to  the  police  and  discharging 
them  from  the  facility. 

“Who’s  going  to  believe  you?  You’re 
just  a felon,”  Kia  allegedly  taunted  the 
women,  according  to  one  of  the  prisoners 
interviewed  by  the  Tulsa  World. 

The  lawsuit  alleges  that  Avalon  “earned 
a kickback”  on  the  women’s  wages,  which 
gave  the  company  an  incentive  to  keep 
the  women  employed  despite  their  com- 
plaints of  sexual  misconduct,  and  that  staff 
at  the  halfway  house  “did  not  follow  the 
procedures  for  operating  the  work-release 
program  and  further  directed  women  to 
places  of  employment  with  supervisors 
who  utilized  their  positions  of  authority  to 
sexually  exploit  the  women.” 

The  suit  accuses  Kia  of  sexual  battery, 
including  “unwanted  and  repeated  touch- 
ing and  groping  of  the  buttocks  and  breasts, 
pulling  down  clothing  to  expose  body  parts 
and  unwanted  kissing,”  according  to  attorney 
J.  Spencer  Bryan,  who  filed  the  complaint 
against  Oklahoma  City-based  Avalon. 

A Tulsa  World  investigation  published 
in  November  2013  revealed  three  years 
of  “serious  incident  reports”  at  the  Turley 
halfway  house  that  detailed  “inappropriate 
staff  and  offender  relationships  ...  inmates 
disappearing  and  testing  positive  for  drug 
use  after  returning  late,  and  staff  charging 
$20  to  get  confiscated  cell  phones  back.” 

The  newspaper  also  reported  that  pro- 
grams on  faith,  success  and  self-esteem  run 
by  certain  volunteers  had  been  banned  from 


Turley  while  staff  allowed  other  volunteers 
to  hawk  lingerie,  sex  toys  and  beauty  prod- 
ucts to  residents. 

Pamela  Smith,  a volunteer  who  ran 
the  “My  Turning  Point”  program  at  the 
halfway  house,  alleged  in  a discrimination 
suit  that  her  program  was  canceled  by  a 
Turley  administrator  because  Smith  saw 
and  heard  things  she  shouldn’t  have,  such  as 
tables  of  “hooker  gear”  for  sale  and  residents’ 
accounts  of  sexual  abuse. 

The  Tulsa  World  also  found  that  from 
January  2011  to  August  2013,  none  ofTur- 
ley’s  monthly  compliance  checks  performed 
by  an  ODOC  monitor  mentioned  either 
the  serious  incident  reports  the  newspaper 
had  obtained  or  the  results  of  those  inves- 
tigations. 

The  Turley  Residential  Center  is  not 
the  only  Avalon  facility  to  come  under 
scrutiny  for  alleged  misconduct.  In  2014, 
ODOC  took  the  unprecedented  step  of 
ordering  the  company  to  close  the  390-bed 
Avalon  Correctional  Center  (ACC)  in  the 
wake  of  allegations  that  guards  had  staged 
fights  between  prisoners.  In  a January  14, 
2014  letter,  ODOC  notified  Avalon  that 
the  company  had  10  days  to  transfer  all  212 
ACC  prisoners  to  other  facilities.  The  cor- 
rections department  also  froze  the  transfer 
of  ODOC  prisoners  to  other  Avalon-run 
facilities.  [See:  PLN,  Jan.  2015,  p.l]. 

Avalon,  which  has  since  been  acquired 
by  Corrections  Corporation  of  America 
(CCA) , the  nation’s  largest  for-profit  prison 
company,  continues  to  operate  the  Turley 
halfway  house.  CCA  announced  the  nearly 
$158  million  acquisition  in  October  2015. 

“We  are  excited  to  have  Avalon  join 
CCA’s  expanding  network  of  high-quality 
residential  re-entry  operations,”  CCA  CEO 
Damon  Hininger  said  in  a press  release. 

Given  the  numerous  problems  and 
reports  of  misconduct  at  CCA-operated 
prisons  and  jails,  many  of  which  have  been 
reported  in  PLN,  the  company’s  purchase  of 
Avalon  sounds  like  a good  match. 

Sources:  www.newsok.com,  www.tul- 
saworld.com,  www.questia.com,  www. 
courthousenews.  com,  http://globenewswire. 
com,  The  Oklahoman 
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PLN  Obtains  Confidential  CCA  Litigation  Records  in  Tennessee 

by  David  M.  Reutter 


There  are  many  arguments  against 
the  privatization  of  prisons,  jails  and 
other  detention  facilities.  Over  the  years, 
Prison  Legal  News  has  published  numerous 
articles  detailing  the  problems  with  having 
a for-profit  company  fulfill  the  essential 
governmental  function  of  incarceration  - 
including  higher  levels  of  violence,  higher 
average  recidivism  rates,  lack  of  public 
accountability  and,  in  some  cases,  outright 
corruption  and  fraud. 

Such  reporting  has  revealed  common 
factors  in  the  private  prison  industry  that 
have  contributed  to  deficiencies  at  for-profit 
prisons,  such  as  inadequate  staffing,  inex- 
perienced and  low-paid  guards,  high  staff 
turnover  rates  and  inadequate  medical  care. 

For  private  prison  companies,  their 
business  model  of  cutting  costs  in  order 
to  generate  profit  unsurprisingly  results  in 
occasional  lawsuits  - “occasional”  because 
engaging  in  litigation  is  a daunting  task 
filled  with  procedural  hurdles  and  com- 
plexities that  are  beyond  the  ability  of  the 
average  prisoner,  as  most  lack  even  a high 
school  education.  And  in  cases  where  a 
prisoner  is  rendered  incapacitated  or  dies,  a 
legal  action  seeking  to  hold  a private  prison 
firm  accountable  only  results  if  there  are 
family  members  willing  to  seek  justice  on 
the  prisoner’s  behalf. 

However,  when  confronted  with  a 
lawsuit  that  reaches  the  point  of  an  im- 
pending trial  or  has  extremely  damaging 
facts,  for-profit  prison  companies  have  a 
ready  solution  - confidential  settlement 
agreements. 

The  standard  settlement  agreement 
used  by  Nashville,  Tennessee-based  Cor- 
rections Corporation  of  America  (CCA), 
the  nation’s  largest  for-profit  prison  firm, 
states  that  its  terms  are  confidential;  such 
agreements  also  often  impose  a gag  order 
on  the  parties,  requiring  them  to  refrain 
from  making  any  disparaging  or  derogatory 
comments  about  each  other,  including  to 
the  news  media.  CCA  disclaims  any  fault 
or  liability  in  its  settlement  agreements. 
Due  to  such  provisions,  the  public  is  rarely 
informed  about  the  outcome  of  litigation 
involving  the  company. 

PLN  strongly  believes  in  the  public’s 
right  to  know,  and  in  2007  PL N managing 
editor  Alex  Friedmann  filed  a public  re- 


cords request  with  CCA  under  Tennessee’s 
public  records  law,  seeking,  among  other 
documents,  all  complaints,  verdicts  and 
settlements  in  lawsuits  or  claims  against 
the  company  that  resulted  in  the  payment 
of  damages  or  attorney’s  fees  of  $500  or 
more  involving  CCA-operated  facilities  in 
Tennessee. 

Of  course  CCA  balked.  Friedmann 
filed  suit  on  behalf  of  PLN,  and  over  the 
next  five  years  the  case  made  two  trips  to 
the  Tennessee  Court  of  Appeals,  with  CCA 
losing  each  time.  [See:  PLN,  June  2013, 
p.14;  Jan.  2012,  p.45;  Oct.  2008,  p.24]. 

The  company  finally  agreed  to  settle 
the  case  in  2014  and  produce  the  requested 
records,  including  confidential  settlement 
agreements  involving  five  of  its  privately- 
operated  facilities  in  Tennessee.  The  Court 
of  Appeals  found  that  one  CCA-run  prison, 
the  South  Central  Correctional  Center,  was 
exempt  from  PLN’ s records  request  under 
a specific  state  statute. 

PLN  ultimately  received  records  related 
to  32  settlements  and  two  judgments  that 
occurred  from  April  3, 2002  through  April 
3,  2007  - the  time  period  specified  in  the 
original  public  records  request.  As  those 
records  were  no  longer  newsworthy  by  the 
time  they  were  produced,  PLN  filed  an- 
other records  request  with  CCA  for  similar 
litigation-related  documents  from  April  3, 
2007  through  June  2, 2014. 

Pursuant  to  the  second  request,  CCA 
produced  records  from  31  cases  over  that 
time  period  related  to  two  facilities  housing 
state  prisoners,  the  Whiteville  Correc- 
tional Facility  (Whiteville)  and  Hardeman 
County  Correctional  Center  (Hardeman), 
and  two  jails  - the  Metro-Davidson  County 
Detention  Facility  (MDF)  in  Nashville  and 
the  Silverdale  Detention  Facility  (Silver- 
dale)  in  Chattanooga.  Those  cases  resulted 
in  settlements  totaling  $2,105,133.70. 

Silverdale  Detention  Facility 

Fifteen  of  the  3 1 settlements  involved 
lawsuits  or  claims  arising  from  incidents 
that  occurred  at  CCA’s  Silverdale  facil- 
ity. The  smallest  payout  was  $1,500  for  a 
slip-and-fall  negligence  claim.  The  largest 
concerned  the  death  of  prisoner  Countess 
Clemons’  newborn  baby  after  CCA  staff 
failed  to  provide  her  with  timely  medical 


care,  resulting  in  a $690,000  settlement  in 
August  2014.  Clemons  was  represented  by 
the  Human  Rights  Defense  Center,  PLN’ s 
parent  non-profit  organization.  [See:  PLN, 
Dec.  2014,  p.28]. 

Another  notable  lawsuit  involved 
prisoner  Gary  Dewayne  Thompson.  PLN 
has  previously  reported  cases  where  guards 
allegedly  gave  privileges  to  certain  prison- 
ers to  act  as  “enforcers”  to  maintain  order 
or  impose  discipline. 

Thompson  alleged  that  guards  at  Sil- 
verdale compelled  him  to  act  as  a “gladiator” 
and  “kapo,”  by  assaulting  other  prisoners. 
He  filed  suit  over  the  constitutional  viola- 
tions that  resulted  from  being  forced  into 
that  role,  and  received  a $35,000  settle- 
ment in  2007.  See:  Thompson  v.  Hamilton 
County,  U.S.D.C.  (E.D.  Tenn.),  Case  No. 
l:07-cv-00109. 

Thompson’s  allegations  set  the  tone 
for  the  environment  at  Silverdale  when 
prisoner  Eric  D.  Smith  began  experienc- 
ing problems  in  2010.  Smith  claimed  that 
a counselor  called  him  a member  of  the 
Aryan  Nation  during  a routine  search  with 
about  60  other  prisoners  present.  On  Janu- 
ary 3, 2011,  he  said  a guard  allowed  about 
12  “African”  prisoners  into  his  cell  to  assault 
him.  CCA  settled  his  subsequent  lawsuit 
on  May  16,  2013  for  $6,000.  See:  Smith 
v.  CCA,  U.S.D.C.  (E.D.  Tenn.),  Case  No. 
l:ll-cv-00121. 

Among  the  other  cases  involving 
incidents  at  Silverdale,  one  resulted  in  a 
$30,000  settlement  after  prisoner  Willie 
McLeod  was  assaulted  and  stabbed  by  a 
fellow  prisoner  after  a CCA  guard  allegedly 
facilitated  the  attack,  and  another  prisoner 
who  was  improperly  housed  on  a top  bunk 
and  sustained  a broken  arm  that  was  not 
treated  until  after  his  release  settled  his 
complaint  against  the  company  for  $7,000. 

The  second-highest  Silverdale  settle- 
ment went  to  prisoner  Roy  Pinson,  who 
fell  ofF  a roof  at  the  facility  on  July  2, 2012, 
sustaining  “serious  injuries  and  permanent 
damage  to  his  neck,  spine,  arm,  shoulder, 
brain,  and  nerves. ’’That  accident  never  re- 
sulted in  a lawsuit  being  filed;  just  months 
after  Pinson’s  attorney  sent  a demand  let- 
ter to  CCA,  the  company  agreed  to  pay 
$120,000. 

If  nothing  else,  CCA  guards  apparently 
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feel  a close  association  with  law  enforce- 
ment officials.  Donna  L.  Johnson  was 
arrested  in  Chattanooga  on  November  30, 
2011  on  a warrant  out  of  Wichita  County, 
Texas.  Her  fugitive  warrant  was  based  on 
a criminal  complaint  alleging  an  ofFense 
related  to  photos  she  was  paid  to  take  of 
sheriff’s  deputies,  which  she  had  not  yet 
finished  processing. 

Upon  her  arrival  at  Silverdale, Johnson 
was  verbally  abused  and  repeatedly  threat- 
ened by  CCA  employees  with  sexual  assault 
for  “victimizing  a law  enforcement  agency,” 
her  lawsuit  alleged. 

Shortly  after  being  processed,  Johnson 
“suffered  a medical  episode  that  necessi- 
tated a medical  evaluation,”  but  it  was  not 
until  six  hours  later  that  she  was  transported 
to  a hospital.  Johnson  was  handcuffed  and 
placed  in  a “hogtied”  position  as  she  was 
carried  to  the  transport  van  and  “violently 
shoved”  into  it. 

Her  complaint  further  claimed  that 
CCA  guards  struck  her  “directly  and  repeat- 
edly in  her  genitalia,  causing  her  internal 
injuries.”  As  a result  she  “suffered  a number 
of  lacerations  and  abrasions  to  her  body  and 
had  a number  of  her  teeth  knocked  out, 


requiring  oral  surgery.”  Johnson  reached 
a settlement  with  CCA  on  May  16,  2014 
for  $10,000.  See:  Johnson  v.  Wichita  County, 
Texas  SherijJ's  OJJice,  U.S.D.C.  (E.D.Tenn.), 
Case  No.  l:12-cv-00394. 

In  sum,  CCA  paid  $989,000  to  settle 
the  15  lawsuits  and  claims  arising  at  Silver- 
dale  over  the  seven-year  period  covered  by 
PLNs  second  public  records  request  - the 
most  for  any  of  the  company’s  prisons  and 
jails  in  Tennessee.  Hamilton  County  of- 
ficials are  currently  considering  privatizing 
the  county’s  main  jail  facility,  and  CCA  is 
currently  one  of  the  contenders  for  that 
contract  in  spite  of  its  questionable  track 
record. 

Hardeman  and  Whiteville  Facilities 

Ten  lawsuits  and  claims  filed  by  pris- 
oners  or  their  surviving  family  members 
resulted  from  incidents  that  occurred  at 
Hardeman  and  Whiteville;  both  facilities 
house  state  prisoners  for  the  Tennessee 
Department  of  Correction  (TDOC)  under 
contracts  with  Hardeman  County.  The  vast 
majority  of  the  litigation  payouts  came  from 
two  suicides  at  Whiteville. 

In  both  of  those  cases,  CCA  was  aware 


the  prisoners  had  a history  of  mental  illness. 
Both  were  placed  in  isolation  cells  that 
exacerbated  their  mental  health  problems, 
culminating  in  suicides.  Montraz  Ware’s 
death  in  March  2006  led  to  a $75,000 
settlement,  while  Ricky  Ware’s  estate  re- 
ceived $120,000  for  his  March  2007  death; 
both  cases  were  resolved  in  2009.  See:  Ware 
v.  CCA,  U.S.D.C.  (W.D.Tenn.),  Case  No. 
2:07-cv-02154-JDB-egb  and  Warev.  CCA, 
U.S.D.C.  (W.D.Tenn.),  Case  No.  l:08-cv- 
01096-JDB-egb. 

The  death  of  Hardeman  prisoner 
Larry  Adams  illustrated  the  incompetence 
of  CCA’s  medical  staff.  Adams  was  being 
treated  for  tuberculosis  and  received  an 
injection  of  Isoniazid.  However,  he  had  a 
pre-existing  liver  condition  which  should 
have  precluded  him  from  receiving  that 
medication,  as  it  was  contraindicated. 
The  improper  administration  of  Isoniazid 
caused  Adams  to  contract  hepatitis  B,  re- 
sulting in  his  death  on  May  31, 2007.  His 
estate  sued  and  CCA  agreed  to  a $70,000 
settlement  in  July  2014.  See:  Williams  v. 
Hardeman  County  Government,  Circuit 
Court  of  Hardeman  County  (TN),  Case 
No.  08-02-0328. 
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CCA  Records  in  Tennessee  (cont.) 


Prisoner  James  Gooch  was  subjected 
to  similar,  but  not  as  egregious,  indiffer- 
ence by  CCA  staff  at  Hardeman  after  he 
complained  about  “severe  obstructive  sleep 
apnea”  in  July  2010.  He  claimed  that  his 
condition  resulted  “in  sleep  fragmentation 
and  arterial  oxyhemoglobin  desaturation.” 

While  the  prison’s  medical  staff  sent 
Gooch  out  for  a sleep  study  and  diagnosis, 
CCA  refused  to  provide  the  recommended 
treatment  until  he  began  filing  grievances. 
Even  then,  the  treatment  was  “delayed  and 
the  [sleep  apnea]  machine  provided  [to] 
him  was  not  performing  properly.”  CCA 
agreed  to  settle  Gooch’s  civil  rights  action 
in  August  2013  for  11,800.  See:  Gooch  v. 
Buford,  U.S.D.C.  (W.D.  Tenn.),  Case  No. 
l:ll-cv-01098-JDT-egb. 

Similar  problems  with  medical  care  oc- 
curred at  Whiteville.  When  prisoner  David 
E.  Plunk  filed  suit  in  federal  court  in  2007, 
he  alleged  he  had  been  diagnosed  with  pro- 
liferative T-cell  lymphoma,  which  had  gone 
into  remission.  While  at  a TDOC  facility 
he  received  a medical  recommendation  for 
a mastectomy  of  his  left  breast  and  a biopsy, 
with  those  procedures  to  be  performed  “as 
soon  as  possible  to  make  the  diagnosis  in  a 
timely  fashion.” 

After  he  was  transferred  to  Whiteville, 
however,  Plunk  did  not  receive  either  pro- 
cedure; rather,  two  months  after  his  arrival 
at  the  CCA  facility,  a doctor  requested  a 
CT  scan  and,  based  on  the  results,  claimed 
“there  was  no  need  for  surgery  and  no  evi- 
dence of  cancer.”  Plunk’s  grievances  were 
denied  by  CCA  staff.  Fourteen  months 
after  his  surgery  and  biopsy  were  origi- 
nally scheduled,  Plunk  finally  received  a 
biopsy  which  indicated  he  had  angioim- 
munoblastic  T-cell  lymphoma.  He  was  then 
transferred  to  a TDOC  medical  facility  to 
receive  chemotherapy. 

Plunk  filed  suit,  arguing  that  CCA’s 
delay  in  providing  him  with  the  recom- 
mended surgery  and  biopsy  “lessened  the 
probability  that  treatment  would  be  as 
successful  as  it  had  been  previously,  and 
decreased  the  Plaintiff’s  life  expectancy 
and  quality  of  life.”  CCA  settled  the  case 
for  $60,000  in  February  2008.  See:  Plunk 
v.  CCA,  U.S.D.C.  (W.D.  Tenn.),  Case  No. 
l:07-cv-01057-JDT-sta. 

Hardeman  prisoner  Ricky  E.  Gardner 
was  strangled  to  death  by  his  cellmate  on 


April  19,  2010.  According  to  a lawsuit 
fded  by  Gardner’s  family,  the  cellmate 
was  known  by  CCA  staff  to  be  “mentally 
unstable  and  often  violent,”  and  had  “a 
propensity  for  violence  and  posed  a danger 
to  inmate  safety.”  CCA  settled  the  wrongful 
death  suit  for  $50,000  in  September  2012. 
See:  Gardjierv.  Easterling,  U.S.D.C.  (W.D. 
Tenn.),  Case  No.  l:ll-cv-01062-JDB-egb. 

The  settlements  related  to  incidents 
at  the  Whiteville  and  Hardeman  facilities 
cost  CCA  a total  of  $411,049.95  from  2007 
through  2014. 

Metro-Davidson  County 
Detention  Facility 

Over  the  seven-year  period  covered 
by  PLN’s  second  public  records  request, 
the  CCA-operated  MDF  had  six  payouts 
totaling  $705,083.71  - making  it  the  facil- 
ity with  the  highest  average  settlement 
amount.  MDF  primarily  houses  TDOC 
prisoners  serving  sentences  of  six  years  or 
less  through  a contract  between  CCA  and 
Davidson  County. 

On  January  14, 2008,  prisoner  Gerald 
Townsend  was  fatally  beaten  in  a segrega- 
tion cell  at  MDF  by  his  cellmate,  Ronnie 
Sullivan,  a larger  prisoner  with  mental 
health  problems  who  had  threatened  his 
previous  cellmates.  The  emergency  call 
button  in  Townsend’s  cell  reportedly  was 
not  working,  so  he  could  not  call  for  help. 

Former  CCA  Captain  Patrick  Perry,  on 
duty  the  night  that  Townsend  was  killed, 
testified  during  a sworn  deposition  that 
the  emergency  call  buttons  in  most  of  the 
segregation  cells  were  non-functional. 

Perry  also  stated  that  Sullivan  had 
previously  been  placed  on  suicide  watch, 
claimed  to  be  schizophrenic,  homicidal 
and  suicidal,  and  “had  been  a problem  the 
whole  time  he  was  there  ...  he  was  making 
threats  against  his  cellmate”  prior  to  being 
placed  in  a cell  with  Townsend.  Sullivan 
was  described  as  6’  tall  and  muscular,  while 
Townsend  was  a “a  very  sick  and  frail  in- 
dividual.” 

CCA  had  already  been  put  on  notice 
that  the  non-working  call  buttons  could 
endanger  prisoners’  safety.  Perry  testified 
that  another  prisoner,  Brian  Falk,  had  been 
seriously  assaulted  and  injured  by  his  cell- 
mate in  2007.  According  to  Perry,  “It  was 
an  assault  serious  enough  for  Brian  Falk  to 
leave  in  an  ambulance  and  come  back  with 
his  mouth  wired  shut  because  his  jaw  had 
been  broke.  And  he  screamed  and  hollered 


about  pushing  on  the  [emergency  call]  but- 
ton and  not  getting  help.” 

Townsend’s  family  filed  suit  over  his 
preventable  homicide,  and  CCA  settled  the 
case  for  $30,000  in  December  2010.  See: 
Townsend v.  CCA,  U.S.D.C.  (M.D.Tenn.), 
Case  No.  3:08-cv-00697. 

The  failure  of  CCA  employees  to  treat 
MDF  prisoner  Terry  W.  Battle,  55,  for 
pneumonia  resulted  in  his  death  on  June  3, 
2008.  A week  before  he  died,  Battle  had  a 
recorded  temperature  of  102.2  and  a pulse 
of  128,  which  should  have  resulted  in  a 
referral  for  a medical  evaluation.  Instead, 
a nurse  gave  him  Motrin.  The  next  time 
Battle  was  examined  he  had  an  abnormally 
low  blood  pressure  of  98/69  but  was  not 
seen  by  a doctor. 

In  fact,  despite  being  too  sick  to  eat  or 
walk,  and  despite  having  been  seen  on  an 
emergent  basis  by  a nurse,  Battle  was  not 
evaluated  by  a physician  until  the  day  before 
he  died.  By  then  it  was  too  late. 

At  the  time  of  his  death,  MDF  had 
no  assigned  Health  Services  Administra- 
tor; the  previous  administrator,  Barbara 
Cawthorne,  had  resigned  in  protest  after 
CCA  allegedly  failed  to  act  on  her  report 
of  a nurse  caught  performing  oral  sex  on 
a guard  during  work  hours.  Battle’s  estate 
received  a $400,000  settlement  from  CCA 
through  pre-litigation  mediation. 

At  the  time  of  his  death,  Battle  was 
pursuing  a federal  lawsuit  himself,  alleging 
that  he  was  assaulted  by  a maximum-secu- 
rity prisoner  at  MDF  who  had  gotten  out  of 
his  cell  and  hit  him  with  a food  tray  while 
a guard  failed  to  intervene.  Captain  Perry 
later  stated  in  his  sworn  deposition  that 
prisoners  at  MDF  were  able  to  manipulate 
some  of  the  cell  doors  so  they  would  not 
lock  properly. 

Further,  in  a case  involving  a pregnant 
prisoner  who  lost  her  baby  while  incarcer- 
ated at  MDF,  former  CCA  nurse  Teresa 
Hazelwood  provided  an  affidavit  stating 
“the  facility’s  medical  unit  was  understaffed 
and  over-worked  for  the  number  of  prison- 
ers, preventing  proper  medical  care  for  all 
of  the  prisoners.” 

“The  facility  often  relied  on  non-med- 
ical personnel  to  make  medical  decisions 
for  prisoners,”  Hazelwood  added.  “I  have 
worked  in  nursing  and  corrections  for  many 
years.  CCA’s  continuing  mistreatment  of 
prisoners  is  the  worst  I have  ever  witnessed.” 

That  affidavit  was  provided  in  a lawsuit 
filed  by  MDF  prisoner  Meredith  Manning. 
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As  previously  reported  in  PLN,  CCA  staff 
ignored  her  pleas  for  help  when  she  expe- 
rienced vaginal  bleeding  over  a three-day 
period  in  2004  while  pregnant  and  held  in 
a solitary  confinement  cell.  Her  child  lived 
only  three  hours  after  being  born.  Manning 
received  a 1250,000  settlement  from  CCA 
after  filing  suit  in  state  court.  [See:  PLN, 
Dec.  2014,  p.28]. 

Apparently,  inadequate  medical  care  at 
MDF  has  been  a long-standing  problem.  In 
a settlement  produced  by  CCA  pursuant  to 
PLN’ s first  public  records  request,  the  com- 
pany paid  1650,000  in  a medical-related 
wrongful  death  case. 

When  prisoner  Carlton  D.  Sloss 
entered  MDF  in  May  2005  he  was  in  av- 
erage health  and  did  not  have  respiratory 
problems.  On  the  morning  of  December 
1,  2005,  Sloss  reported  to  the  clinic  with 
a complaint  of  “difficulty  breathing  and 
throat  closing.”  The  on-duty  nurse  placed 
him  in  an  observation  cell. 

A few  hours  later  Sloss  received  an 
asthma  treatment,  but  soon  afterwards 
became  agitated  and  said  he  could  not 
breathe.  He  was  given  Dexamethasone  and 
Benadryl,  and  staff  began  suctioning  his 
airway,  which  produced  red  sputum.  Just 
two  minutes  later,  Sloss  was  bagged  with 
100%  oxygen  and  became  unresponsive. 

Upon  their  arrival,  EMS  personnel 
tried  to  intubate  Sloss  and  started  antibi- 
otics via  IV.  CCA’s  medical  staff  had  made 
no  such  efforts  despite  noting  that  Sloss’ 
tongue  was  swollen  and  “his  digits  [were] 
cyanotic”  - i.  e. , they  were  turning  blue.  Sloss 
died  after  being  taken  off  life  support  on 
December2,2005.  According  to  a demand 
letter  served  on  CCA  by  Sloss’  estate,  his 
life  could  have  been  saved  by  “the  simple 
administering  of  antibiotics  and  checking 
his  airway  to  make  certain  it  was  clear.” 

Several  months  after  the  demand  letter 
was  sent,  in  November  2006,  CCA  agreed 
to  pay  $650,000  to  resolve  the  estate’s  pre- 
litigation claim;  that  was  almost  as  much  as 
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all  litigation  payouts  involving  MDF  from 
April  2007  to  2014  combined. 

Cost  of  Doing  Business 

Nurse  Hazelwood’s  affidavit  in  the 
Manning  case  aptly  described  some  of  the 
common  outcomes  of  prison  privatization: 
inadequate  staffing  levels  and  cost  cutting, 
which  can  result  in  dangerous  conditions 
and  serious  operational  problems  - up  to 
and  including  prisoner  deaths.  Proponents 
of  privatization  often  cite  projected  cost 
savings,  but  such  savings  take  a heavy,  even 
deadly,  toll  on  prisoners  held  in  for-profit 
prisons  and  jails. 

Over  the  seven-year  period  covered  by 
PLNs  most  recent  public  records  request, 
CCA  received  hundreds  of  millions  of  dol- 
lars in  taxpayer  funds  to  operate  Silverdale, 
Hardeman,  Whiteville  and  MDF.  For 
example,  the  company  receives  around  $38 
million  per  year  to  run  its  Hardeman  facility 
and  approximately  $30  million  annually  to 
operate  Whiteville. 

The  combined  $2.1  million  in  settle- 
ments the  company  paid  from  2007  through 
2014  means  it  cost  CCA  approximately 
$300,000  per  year  in  litigation  payments  as 


a result  of  its  business  model  of  understafF- 
ing  and  cost-cutting  in  Tennessee.  While 
the  social  and  emotional  costs  of  prisoners’ 
deaths  due  to  inadequate  medical  care, 
homicides  and  suicides  are  much  higher  for 
their  families,  those  costs  do  not  appear  on 
CCA’s  profit  and  loss  statements. 

The  settlements  resulting  from  lawsuits 
and  claims  are  simply  a cost  of  doing  busi- 
ness for  CCA,  and  are  negligible  compared 
to  the  revenue  it  receives.  When  profit 
comes  before  human  rights,  compassion 
and  dignity,  all  of  society  suffers  - though 
as  a company  traded  on  the  New  York  Stock 
Exchange,  CCA’s  bottom  line  is  all  that 
really  matters  to  corporate  executives  and 
shareholders.  That  distinction  is  the  most 
significant  difference  between  correctional 
facilities  operated  by  government  agencies 
and  those  run  by  for-profit  corporations, 
and  a strong  argument  against  privatizing 
prisons,  jails  and  other  detention  facilities. 

All  of  the  litigation  documents  pro- 
duced by  CCA  pursuant  to  PLNs  public 
records  requests  are  available  on  our  website, 
www.prisonlegalnews.org.  FI 

Additional  source:  TLPA report  (March  15, 201 0) 
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D.C.  Appellate  Court  Reverses  $2.3  Million 
Wrongful  Imprisonment  Award 


The  District  of  Columbia’s  Court 
of  Appeals  has  reversed  a judgment 
against  the  D.C.  government  based  upon 
the  municipal  liability  standard  set  forth 
in  Mojiell  v.  Dept,  of  Social  Services,  436 
U.S.  658  (1978).  According  to  the  appellate 
court,  the  plaintiff,  who  had  been  wrong- 
fully jailed  following  a parole  revocation, 
failed  to  show  that  the  violation  of  his  rights 
resulted  from  a municipal  policy  or  custom, 
shielding  the  District  from  liability  for  the 
improper  acts  of  its  employees. 

The  Court  of  Appeals  wrote  that 
“[t]he  District  of  Columbia  Board  of 
Parole  revoked  plaintiff  Charles  Single- 
tary’s parole  based  primarily  on  unreliable 
multiple-hearsay  testimony.  This  court 
later  determined  that  the  evidentiary 
basis  for  his  parole  revocation  failed 
to  satisfy  the  requirements  of  the  Due 
Process  Clause.” 

Singletary  filed  suit  against  the  D.C. 
government  under  42  U.S.C.  § 1983, 
arguing  “that  the  District  bore  respon- 
sibility for  the  Board’s  unconstitutional 
revocation  decision.  The  district  court 
found  the  District  liable,  and  a jury 
awarded  12.3  million  in  damages  for  the 
period  of  Singletary’s  confinement  fol- 
lowing the  revocation  of  his  parole.”  [See: 
PLN,  Sept.  2012,  p.30]. 

The  U.S.  Supreme  Court’s  decision  in 
Monell is  the  controlling  case  for  determin- 
ing municipal  liability.  To  prevail,  a plaintiff 
must  show  that  a policy  or  custom  of  a 
municipal  body  was  responsible  for  the  vio- 
lation of  the  plaintiff’s  rights.  The  District 
argued  that  “it  had  no  general  policy  or  cus- 
tom of  basing  parole-revocation  decisions 
on  evidence  falling  below  the  constitutional 
threshold  for  reliability,”  and,  therefore,  “it 
cannot  be  held  responsible  for  the  Board’s 
revocation  decision.” 

The  appellate  court  noted  that  the  re- 
vocation of  Singletary’s  parole  by  the  D.C. 
Board  of  Parole  did  not  mean  the  Board 
had  “final  policymaking  authority”  so  as  to 
establish  municipal  liability  under  Monell. 
Referring  to  the  Board,  the  Court  of  Ap- 
peals wrote,  “Such  authority  was  lacking 
here.  Neither  the  Board  as  a whole  nor  the 
three-member  quorum  that  revoked  Single- 
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tary’s  parole  was  authorized  to  promulgate 
general  rules  or  other  policies.” 

The  appellate  court  concluded  that 
“Singletary  suffered  a violation  of  his 
constitutional  rights  when  the  Board  re- 
voked his  parole  based  on  evidence  lacking 
adequate  indicia  of  reliability.  He  served 
a lengthy  period  in  confinement  pending 
the  resolution  of  that  constitutional  claim.” 


After  reviewing  thousands  of 
pages  of  prisoners’  medical  records, 
expert  reports  and  government  documents 
detailing  deficiencies  at  the  jail  in  Monterey 
County,  California,  and  documenting  staff 
and  budgetary  shortfalls  affecting  prisoner 
safety  and  medical  care,  a federal  judge 
certified  a lawsuit  filed  by  21  current  or 
former  prisoners  as  a class-action  under 
Fed.R.Civ.P.  23(b)(2). 

According  to  U.S.  District  Court  Judge 
Paul  S.  Grewal  in  his  January  29, 2015  or- 
der, “[t]he  class  and  subclass  are  defined  as 
follows:  ‘all  adult  men  and  women  who  are 
now,  or  will  be  in  the  future,  incarcerated 
in  Monterey  County  Jail’  and  ‘all  qualified 
individuals  with  a disability,  as  that  term  is 
defined  in  42  U.S.C.  § 12102,  29  U.S.C. 
§ 705(9)(B),  and  California  Government 
Code  § 12926(j)  and  (m),  and  who  are 
now,  or  will  be  in  the  future,  incarcerated 
in  Monterey  County  Jail.’” 

The  lawsuit  alleged  that  the  defendants 
had  failed  “to  keep  [prisoners]  safe  from 
violence,  to  deliver  adequate  medical  and 
mental  health  care  or  to  provide  required 
assistance  to  [prisoners]  with  disabilities.” 
The  court  found  the  plaintiffs  had  sup- 
ported their  allegations  “with  detailed 
references  to  dozens  of  specific  jail  policies 
and  practices,  including  inadequate  staffing, 
training,  space,  inmate  classification,  intake 
health  screening,  care  scheduling,  medica- 
tion, infection  control,  emergency  response 
and  suicidal  inmate  segregation.” 


However,  as  the  District  did  not  have  a 
custom  or  policy  that  caused  the  violation 
of  his  constitutional  rights,  the  trial  court’s 
judgment  and  12.3  million  jury  award  were 
vacated.  Singletary’s  petition  for  writ  of 
certiorari  to  the  U.S.  Supreme  Court  was 
denied  on  March  23, 2015.  See:  Singletary 
v.  District  of  Columbia , 766  R3d  66  (D.C. 
Cir.  2014),  cert,  denied. 


The  court’s  order  on  the  motion  for 
class  certification  was  notable  for  its  con- 
centration on  prisoners  with  disabilities, 
all  of  whom  are  covered  by  the  Americans 
with  Disabilities  Act  (AD A). The  plaintiffs 
claimed  that  “inmates  who  cannot  climb 
stairs  spend  months  without  going  outside 
because  the  exercise  yard  can  only  be  ac- 
cessed up  a flight  of  stairs.  Inmates  who 
use  sign  language  to  communicate  are  not 
provided  interpreters  for  the  intake  process, 
doctor’s  appointments  and  disciplinary 
hearings.  Defendants  are  further  alleged 
not  to  maintain  any  central  list,  electronic  or 
otherwise,  of  inmates  with  disabilities  and 
the  accommodations  they  require.” 

Further,  like  many  jails,  the  Monterey 
County  Jail  “lack[ed]  policies  and  prac- 
tices for  evacuating  and  communicating 
with  [prisoners]  with  disabilities  in  case  of 
emergencies,  including  natural  disasters  and 
security  incidents.” 

On  April  14,  2015,  the  district  court 
granted  the  plaintiffs’ motion  for  a prelimi- 
nary injunction,  based  on  the  findings  of 
four  experts  that  the  parties  had  mutually 
agreed  to  retain.  In  granting  the  injunc- 
tion, the  court  ordered  the  defendants  to 
improve  the  jail’s  tuberculosis  screening, 
testing,  control  and  treatment  programs; 
to  promptly  screen  newly-booked  prison- 
ers for  intoxication  or  drug  withdrawal  and 
improve  detox  protocols;  and  to  develop 
“separate  treatment  protocols  for  opiate, 
alcohol  and  benzodiazepine  withdrawal.” 


California:  $4.8  Million  in  Attorneys'  Fees, 
Costs  in  Class-action  Suit  against 
Monterey  County  Jail 

by  Derek  Gilna 
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and  the  Monterey  County  Public  De-  Monterey,  U.S.D.C.  (N.D.  Cal.),  Case  No. 
fender’s  Office.  See:  Hernandez  v.  County  of  5:13-cv-02354-PSG. 


Settlement  Reached  in  California  Psychiatric 
Disabilities  Class-action  Suit 

by  Matt  Clarke 


Additionally,  all  newly-booked  prison- 
ers who  receive  prescribed  medications  shall 
have  their  prescriptions  continued  at  the 
jail  unless  a medical  provider  determines 
that  such  medications  are  not  needed.  The 
defendants  shall  ensure  that  “all  hang- 
ing points  and  other  hazards  in  the  jail’s 
administrative  segregation  units  that  pose 
a risk  of  being  used  by  inmates  to  harm 
themselves  or  attempt  suicide”  are  removed. 
Prisoners  held  in  segregation  cells  must  be 
checked  at  least  every  30  minutes.  Lastly, 
the  defendants  must  identify,  track  and 
make  accommodations  for  prisoners  with 
disabilities,  including  those  who  are  deaf 
or  hard  of  hearing,  unable  to  speak,  have 
difficulty  climbing  stairs  or  require  sign 
language  interpreters. 

The  case  settled  a month  later  follow- 
ing a settlement  conference,  subject  to  final 
approval  by  the  district  court,  which  was 
granted  on  August  18,2015.  [See:  PLN,  Oct. 
2015,  p.38] . The  settlement  incorporated 
the  provisions  of  the  preliminary  injunction 
related  to  prisoner  medical,  mental  health 
and  dental  care,  as  well  as  accommodations 
for  prisoners  with  disabilities.  The  jail  must 
also  develop  and  implement  a custody  staff- 
ing plan  and  clinical  staffing  plan,  and  expert 
monitors  will  oversee  compliance  with  the 
settlement  agreement. 

On  November  9,  2015  the  district 
court  granted  the  plaintiffs’  motion  for 
$4.8  million  in  attorneys’  fees  and  costs; 
the  defendants  had  agreed  not  to  oppose 
the  motion.  The  prisoner  class  members 
were  represented  by  the  law  firm  of  Rosen 
Bien  Galvan  and  Grunfeld  LLP,  the  ACLU 


On  August  7, 2014, federal  district 
court  judge  Lawrence  K.  Karlton  grant- 
ed preliminary  approval  of  a settlement  in  a 
class-action  suit  brought  by  California  state 
prisoners  who  suffer  from  mental  illnesses. 
The  settlement  ensures  that  such  prisoners 
will  not  be  excluded  from  prison  programs 
and  services  or  discriminated  against  on  the 
basis  of  their  mental  health  disabilities. 

This  class-action  federal  lawsuit  was 
originally  filed  in  2005  by  seventeen  Cali- 
fornia prisoners  with  psychiatric  disabilities. 
The  class  has  been  represented  by  San 
Francisco  attorneys  Michael  Bien  and  Blake 
Thompson  with  the  law  firm  of  Rosen  Bien 
Galvan  and  Grunfeld  LLP,  and  by  Claudia 
Center  with  the  ACLU  Foundation’s  Dis- 
ability Rights  Program.  The  complaint  was 
brought  under  the  Americans  with  Dis- 
abilities Act  and  the  Rehabilitation  Act. 

Pursuant  to  the  settlement  agreement, 
California  Department  of  Corrections  and 
Rehabilitation  (CDCR)  policies  will  be 
revised  to  ensure  prisoners  with  psychiatric 
disabilities  are  not  excluded  from  prison 
programs  and  services,  or  discriminated 
against  due  to  their  mental  illnesses.  The 
settlement  includes  specific  provisions 
that  prisoners  in  the  Enhanced  Outpa- 


tient Program  (EOP)  be  given  access  to 
educational  programs,  vocational  programs 
and  jobs  if  approved  by  their  treatment 
team;  that  prisoners  in  the  EOP  receive 
milestone  credits  for  their  participation  in 
EOP  groups  and  programs;  that  prisoners 
taking  heat-sensitive  medications  be  given 
time  outside  their  cells  during  heat  alerts; 
and  that  Requests  for  Accommodation  be 
processed  under  the  guidelines  established 
for  prisoners  with  physical  disabilities. 

Enforcement  of  the  agreement  will 
be  by  the  Special  Master  appointed  by  the 
federal  court  in  Coleman  v.  Brown,  a sepa- 
rate suit  involving  mentally  ill  California 
state  prisoners.  [See,  e.g.:  PLN,  Nov.  2015, 
p.56].  No  monetary  damages  were  sought. 
Fees  for  class  counsel  will  be  addressed  as 
part  of  the  Coleman  case. 

The  district  court  granted  final  ap- 
proval of  the  settlement  on  March  2,2015, 
after  notice  of  the  settlement  agreement 
was  posted  in  all  CDCR  inpatient  mental 
health  units.  See:  Hecker  v.  California  De- 
partment of  Corrections  and  Rehabilitation, 
U.S.D.C.  (E.D.  Cal.),  Case  No.  2:05-cv- 
02441-KJM-DAD. 

Additional  source:  www.rbgg.com 
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Guidelines  Issued  to  Safeguard  Rights  of  Pregnant 
Canadian  Prisoners  and  their  Children 


Authorities  in  the  western  Cana- 
dian  province  of  British  Columbia 
have  published  a set  of  guidelines  to  gov- 
ern the  implementation  of  Mother- Child 
Units  in  provincial  prisons  as  the  result  of 
a successful  legal  challenge  that  declared 
unconstitutional  the  B.C.  government’s 
abolition  of  such  units  in  2008. 

The  guidelines,  issued  in  August  2015 
by  The  Collaborating  Centre  for  Prison 
Health  and  Education  at  the  University 
of  British  Columbia  in  Vancouver,  “are 
predicated  on  the  clear  and  compelling 
evidence  that  early  mother-infant  bond- 
ing supports  positive  future  outcomes  for 
the  child,  and  that  the  child  has  a right  to 
non-discrimination.” 

Declaring  that  a “wide  range  of  psy- 
chological, physiologic  and  developmental 
harm  caused  by  separation  of  a child  from 
her/his  mother  is  well  documented,”  the 
guidelines  focus  on  the  child  as  well  as  the 
incarcerated  mother. 

“The  best  interests  of  the  child  must 
be  of  a primary  concern,  including  her/ 
his  safety  and  security,  and  the  physical, 
emotional  and  spiritual  well-being  of  the 
child,”  the  introduction  to  the  guidelines 
states.  “It  is  in  the  best  interests  of  the 
child  to  remain  with  her/his  mother,  to 
breastfeed  and  be  allowed  to  develop  a 
healthy  attachment.” 

The  British  Columbia  Supreme  Court 
ordered  the  Ministry  of  Justice  to  reinstate 
the  Mother- Child  Unit  at  the  Alouette 
Correctional  Centre  for  Women  after 
ruling  in  December  2013  that  closing  the 
unit  was  a violation  of  the  women’s  con- 
stitutional rights.  Writing  for  the  Court, 
Justice  Carol  J.  Ross  agreed  that  closure  of 
the  units  was  contrary  to  the  principles  of 
fundamental  justice  under  the  Canadian 
Charter  of  Rights. 

“The  decision  to  cancel  the  Mother 
Baby  Program  removed  one  important 
option,  the  one  presumed  at  law  to  be  fa- 
vourable, from  the  process  of  determining 
the  best  interests  of  the  child,”  she  stated. 
“As  a result  infants  have  been  and  will 
be  separated  from  their  mothers  during 
the  critical  formative  period  of  their  life, 
interfering  with  their  attachment  to  their 
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mother,  and  depriving  them  of  the  physical 
and  psychological  benefits  of  breastfeed- 
ing.’’Justice  Ross  also  termed  the  closure  of 
the  units  “arbitrary,  overbroad,  and  grossly 
disproportionate.”  See:  Ing/is  v.  British 
Columbia  (Minister  of  Public  Safety),  2013 
BCSC  2309,  Docket  No.  S087858  (Dec. 
16,2013). 

The  Supreme  Court’s  ruling  was  hailed 
by  Grace  Pastine  with  the  BC  Civil  Liber- 
ties Association. 

“The  government  will  no  longer  have 
the  option  of  refusing  to  administer  a 
successful  program  that  had  fundamental, 
proven  benefits  for  mothers  and  babies,” 
Pastine  said.  “This  program  was  highly 
respected.  It  respected  the  family  unit 
and  the  bond  between  mothers  and  their 
babies.” 

Even  though  facilities  have  been  pre- 
paring to  accommodate  women  prisoners 
and  their  children  up  to  age  four,  there 
are  no  babies  yet  in  provincial  prisons,  ac- 
cording to  Dr.  Ruth  Martin,  who  testified 
in  the  court  case  and  helped  develop  the 
guidelines.  She  said  the  needs  of  the  child 
should  be  the  primary  focus. 

“If  you  take  a baby  from  his  or  her 
mother  at  birth,  you  actually  are  discrimi- 
nating against  that  child,  because  that  child 
then  does  not  have  the  opportunity  to 
breastfeed  and  to  develop  those  early  bond- 
ing attachments  that  are  needed,”  Martin 
declared.  She  added,  however,  that  incarcer- 
ated mothers  also  benefit  from  being  kept 
together  with  their  babies,  even  if  being 
together  means  behind  bars. 

“Most  women  who  are  incarcer- 
ated are  of  childbearing  age,”  Martin 
explained.  ’’Most  of  them  are  mothers  and 
are  separated  from  their  children,  so  when 
the  opportunity  is  there  to  have  the  baby 
with  them  from  birth,  and  to  actually  be 
supported  in  their  parenting  skills,  moth- 
ers are  very  motivated  to  become  the  best 
possible  mother  they  can.” 

“What  we’re  aiming  to  achieve  here 
is  to  foster  that  bonding  between  mom 
and  child  which  is  needed  for  the  welfare 
of  their  relationship,  going  forward  in 
life,”  said  B.C.  Attorney  General  Suzanne 
Anton. 


The  guidelines  cover  a wide  range 
of  child  bearing  and  child  rearing  issues, 
detailing  procedures  designed  to  guarantee 
readily- accessible  pre-natal  care  through 
the  birthing  process  and  afterwards.  Except 
in  cases  where  the  welfare  of  the  child  might 
be  endangered  by  a relationship  with  its 
mother,  the  guidelines  empower  prisoners 
to  make  crucial  decisions  concerning  their 
children’s  health  and  well-being. 

“ Womaji  centered  care  should  be  imple- 
mented in  correctional  facilities,  using 
the  same  standards  as  the  community, 
recognizing  that  incarcerated  women  are 
valued  as  key  informants  for  all  decisions 
for  their  care  and  their  future,  including 
defining  their  own  family,”  the  guidelines 
state.  “Pregnant  and  parenting  incarcerated 
women  should  be  informed  of  their  choices 
ajid  rights .”  (emphasis  in  original) 

“Preserving  the  integrity  of  the  mother- 
child  relationship  should  be  a priority  at  all 
times  and  is  the  responsibility  of  all  service 
providers.  Any  practice  that  separates  a 
child  from  her/his  mother  (for  any  reason 
other  than  the  safety  or  well-being  of  the 
child  or  the  well-being  of  the  mother),  and 
does  not  provide  for  the  maintenance  of  the 
mother-child  relationship,  harms  the  family 
unit,”  the  guidelines  continue. 

The  closing  of  the  Mother-Child  Unit 
at  the  Alouette  Correctional  Centre  became 
the  focus  of  a court  battle  after  prisoner 
Patricia  Block’s  baby  was  taken  from  her 
two  days  after  she  gave  birth  at  the  prison. 
Later,  during  the  summer  of  2015,  the  ba- 
bies of  two  Aboriginal  prisoners  were  taken 
only  hours  after  birth.  The  guidelines  pay 
particular  attention  to  cultural  sensitivities. 

“Women’s  religious,  cultural  and 
spiritual  customs  and  beliefs  relating  to  preg- 
nancy, giving  birth  and  parenting  should 
be  respected  without  compromising  safety 
and  security,”  the  guiding  principles  state. 
The  guidelines  also  specify  the  level  of  care 
prisons  are  expected  to  provide  for  pregnant 
prisoners:  “All  incarcerated  women  should 
have  timely  access  to  pregnancy  testing.  The 
correctional  health  care  manager  should 
alert  the  local  hospital  as  soon  as  the  incar- 
cerated woman  reaches  her  third  trimester 
of  pregnancy.” 
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The  guidelines  further  note  that  “Preg- 
nancy and  birth  during  incarceration  can 
be  traumatic.  All  efforts  should  be  made  to 
provide  clear  and  timely  access  to  health 
care  during  this  time.  All  pregnant  women 
should  be  offered  culturally  safe  and  com- 
petent pre-natal,  delivery  and  post-natal 
care.  For  example,  Aboriginal  practices 
should  be  accommodated  upon  request  and 
where  possible.” 

The  guidelines  were  designed  to  reflect 
well-respected  international  standards  for 
early  childhood  development.  “The  World 
Health  Organization  (WHO)  and  the 
United  Nations  (UN)  have  established 
minimum  standards  regarding  the  rights 
of  the  child  and  the  rights  of  the  family. 
The  standards,  which  have  been  endorsed 
by  Canada,  were  incorporated  into  the 
writing  of  these  guideline  principles.  In 
addition,  the  WHO  recommends  exclusive 
breastfeeding  for  the  first  six  months,  and 
breastfeeding  up  to  two  years  of  age.” 

Finally,  the  guidelines  call  on  Canadian 
authorities  to  consider  alternatives  to  prison 
when  seeking  punishment  for  women  of- 
fenders, recommending  community-based 
programs  as  a better  solution. 


“Women  who  are  expected  to  give  birth 
while  in  custody,  or  who  are  the  primary 
caregivers  of  dependent  children,  should 
remain  in  the  community  where  ever  pos- 
sible,” the  guidelines  suggest.  “The  justice 
system  should  make  all  effort  to  seek  sup- 
portive community  alternatives  to  custody 
for  these  women.” 

Unfortunately,  no  similar  guidelines 
exist  for  pregnant  women  prisoners  in 
the  United  States.  Although  some  prison 
systems  have  special  units  where  prison- 
ers can  live  with  their  children  for  short 
periods  of  time  after  giving  birth,  PLN 
regularly  reports  cases  where  pregnant 
women  are  forced  to  give  birth  in  their 
cells  or  lose  their  babies  due  to  inadequate 
medical  care  and  indifference  by  prison 
and  jail  staff.  [See,  e.g.,  PLN,  Dec.  2014, 
p.28;  April  2013,  p. 24;  Aug.  2012,  p.14; 
Oct.  2007,  p.32].W 

Sources:  “Guidelines  for  the  Implementation 
of  Mother-Child  Units  in  Canadian  Correc- 
tional Facilities,  ” The  Collaborating  Centre for 
Prison  Health  and  Education,  University  of 
British  Columbia,  Vancouver  (August  2015); 
The  Canadian  Press;  www.cbc.ca 
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Last  Member  of  "Angola  3"  Released 
from  Louisiana  Prison  after  44  Years 


The  last  remaining  member  of  the 
“Angola  3”-  believed  to  have  served  the 
longest  term  in  solitary  confinement  in  the 
United  States  - was  released  from  prison 
after  almost  44  years,  while  consistently 
maintaining  his  innocence  in  the  1972 
murder  of  a guard  at  the  Louisiana  State 
Penitentiary  in  Angola.  [See:  PLN,  Jan. 
2009,  p.8;  April  2004,  p.12]. 

Accompanied  by  his  brother,  Albert 
Woodfox  left  the  West  Feliciana  Parish 
Detention  Center  a free  man  on  February 
19,2016  -his  69th birthday-  after  entering 
a no  contest  plea  to  lesser  charges.  Woodfox 
and  another  prisoner,  the  late  Herman  Wal- 
lace, had  long  argued  they  were  wrongfully 
convicted  in  the  stabbing  death  of  Angola 
guard  Brent  Miller,  23,  because  they  had 
been  actively  organizing  a Black  Panther 
Party  chapter  at  the  prison  during  the 
early  70s. 

Woodfox  was  indicted  three  times  for 
Miller’s  murder,  most  recently  in  February 
2015.  He  has  always  claimed  he  is  innocent; 
one  of  his  attorneys,  George  Kendall,  with 
the  law  firm  of  Squire  Patton  Boggs  LLP, 
said  Woodfox  pleaded  no  contest  to  man- 
slaughter and  aggravated  burglary,  which 
was  not  an  admission  of  guilt. 

“It  means  simply  that  [Woodfox]  does 
not  contest  that  the  State  would  present  evi- 
dence at  a new  trial  from  witnesses  who  said 
he  committed  this  crime,”  Kendall  stated. 
“Mr.  Woodfox  continues,  as  he  always  has, 
to  maintain  his  innocence.” 

Under  a plea  agreement,  Woodfox  was 
sentenced  to  42  years  in  prison  and  released 
on  time  served.  He  also  waived  his  right  to 
appeal,  according  to  his  attorney. 

Louisiana  Attorney  General  Jeff 
Landry,  who  had  continued  to  pursue 
charges  against  Woodfox  despite  prior 
adverse  rulings  by  federal  courts,  said  in 
a statement  that  he  believed  the  plea 
amounted  to  a homicide  conviction  in 
Miller’s  death. 

“Considering  all  of  the  facts  and  cir- 
cumstances surrounding  this  case  and  its 
procedural  history,  as  it  stands  today  - our 
team  of  prosecutors  believes  this  plea  is  in 
the  best  interest  of  justice,”  Landry  stated. 
“Today’s  plea  brings  closure  to  the  family 


by  David  M.  Reutter 

of  Brent  Miller,  justice  for  the  people  of 
Louisiana,  and  finality  to  this  decades-long 
prosecution.” 

In  an  interview  with  CNN,  West 
Feliciana  Parish  District  Attorney  Samuel 
D’Aquilla  said  he  was  “not  really  in  agree- 
ment’’with  the  decision  to  release  Woodfox, 
but  added  “it  was  probably  the  best  thing  to 
do”  considering  how  difficult  it  would  have 
been  to  prosecute  him  a third  time. 

“A  lot  of  the  witnesses  [from  the  first 
1973  murder  trial]  are  now  dead, ’’D’Aquilla 
noted.  “I’d  like  to  say  for  the  record,  he  is  a 
murderer.  He  was  convicted  twice  by  juries 
and  those  convictions  were  overturned  both 
times  on  technicalities.” 

“Although  I was  looking  forward  to 
proving  my  innocence  at  a new  trial,  con- 
cerns about  my  health  and  my  age  have 
caused  me  to  resolve  this  case  now  and 
obtain  my  release  with  this  no-contest  plea 
to  lesser  charges, ’’Woodfox  said  in  a state- 
ment, in  which  he  also  thanked  his  brother, 
who  visited  him  once  a month  despite  living 
in  Texas,  and  his  fellow  Angola  3 members, 
Wallace  and  Robert  King  Wilkerson. 

“I  hope  the  events  of  today  will  bring 
closure  to  many,”  Woodfox  added. 

Herman  Wallace  died  from  com- 
plications of  liver  cancer  just  three  days 
following  his  release  from  prison  in  Octo- 
ber 2013  after  his  conviction  was  vacated 
by  a federal  court,  which  found  he  had 
been  deprived  of  a fair  trial.  Wilkerson  was 
released  in  2001  after  a court  overturned 
his  1973  conviction  for  killing  another 
prisoner;  also  involved  in  the  Black  Pan- 
ther Party  at  Angola,  he  had  spent  29  years 
in  solitary  confinement  while  Wallace 
spent  41  years  in  solitary.  [See:  PLN,  June 
2001,  p.18]. 

Kendall  said  his  law  firm  will  now 
continue  pursuing  a constitutional  chal- 
lenge to  “indefinite  solitary  confinement” 
by  pressing  ahead  with  a civil  lawsuit  filed 
in  federal  court.  Woodfox  and  Wilkerson 
are  co-plaintifFs  in  the  case.  See:  Wilkerson 
v.  Stalder,  U.S.D.C.  (M.D.  La.),  Case  No. 
3:00-cv-00304-JJB-RLB. 

“Although  we  are  overjoyed  that  Albert 
Woodfox  is  finally  free,  it  is  indefensible  he 
was  forced  to  endure  decade  after  decade 


in  harsh  solitary  confinement  conditions, 
longer  than  any  prisoner  in  the  history  of 
the  United  States,”  Kendall  stated.  “Albert 
survived  the  extreme  and  cruel  punishment 
of  40  plus  years  in  solitary  confinement  only 
because  of  his  extraordinary  strength  and 
character.  These  inhumane  practices  must 
stop.  We  hope  the  Louisiana  Department 
of  Corrections  will  reform  and  greatly  limit 
its  use  of  solitary  confinement  as  have  an 
increasing  number  of  jurisdictions  around 
the  country.” 

“I  can  now  direct  all  my  efforts  to 
ending  the  barbarous  use  of  solitary  con- 
finement and  will  continue  my  work  on 
that  issue  here  in  the  free  world,”  Woodfox 
added. 

Since  the  age  of  25,  Woodfox  had  been 
confined  alone  in  cells  measuring  roughly  6 
ft.  by  9 ft.  for  approximately  23  hours  each 
day.  Human  rights  organization  Amnesty 
International  celebrated  his  freedom. 

“After  four  decades  of  isolation,  Albert 
Woodfox ’s  release  is  long  overdue  and 
undeniably  just,”  said  Jasmine  Heiss,  the 
senior  campaigner  at  Amnesty  Interna- 
tional USA’s  Individuals  at  Risk  Campaign. 
“Nothing  will  truly  repair  the  cruel,  inhu- 
man and  degrading  solitary  confinement 
that  the  state  of  Louisiana  inflicted  upon 
him.” 

Woodfox’s  conviction  for  murdering 
Miller  was  overturned  twice,  first  by  a state 
court  in  1992  on  the  grounds  that  his  at- 
torney had  been  ineffective.  He  was  indicted 
again  and  convicted  in  1998.  He  then  filed 
a habeas  petition  in  federal  district  court, 
which  was  granted  in  September  2008 
with  the  court  ordering  Woodfox’s  release 
pending  a retrial.  The  Fifth  Circuit  Court 
of  Appeals  reversed  that  ruling  in  2010,  but 
remanded  to  determine  whether  blacks  had 
been  unconstitutionally  underrepresented 
on  the  original  grand  jury  panel  that  in- 
dicted Woodfox.  The  district  court  found 
that  they  were  and  again  granted  habeas 
relief;  that  decision  was  affirmed  by  the 
Fifth  Circuit  in  2014.  See:  Woodfox  v.  Cain , 
772  F.3d  358  (5th  Cir.  2014). 

The  state  then  reindicted  Woodfox  a 
third  time.  The  federal  district  court  sub- 
sequently granted  an  unconditional  writ 
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of  habeas  corpus  barring  a retrial  on  the 
murder  charges;  however,  the  Court  of  Ap- 
peals reversed  on  November  9,2015.  In  his 
dissenting  opinion,  Circuit  Judge  James  L. 
Dennis  stated,  “For  the  vast  majority  of  his 
life,  Woodfox  has  spent  nearly  every  waking 
hour  in  a cramped  cell  in  crushing  solitude 
without  a valid  conviction....”  See:  Woodfox 
v.  Cain , 805  F.3d  639  (5th  Cir.  2§\5), peti- 
tion for  cert,  filed. 

The  murdered  guard’s  widow,  Leontine 
“Teenie”  Rogers,  had  called  for  Woodfox 
and  Wallace  to  be  released  years  ago,  say- 
ing she  no  longer  believed  they  had  killed 
her  husband.  She  issued  a statement  as 
recently  as  June  2015  expressing  doubt  as 
to  Woodfox’s  guilt. 

“I  think  it’s  time  the  state  stop  act- 
ing like  there  is  any  evidence  that  Albert 
Woodfox  killed  Brent,”  Rogers  said  in  that 
statement.  “After  a lot  of  years  looking  at  the 
evidence  and  soul-searching  and  praying,  I 
realized  I could  no  longer  just  believe  what 
I was  told  to  believe  by  a state  that  did  not 
take  care  of  Brent  when  he  was  working  at 
Angola  and  did  not  take  care  of  me  when 
he  was  killed.” 

However,  Miller’s  brother,  Stan  Miller, 


said  Rogers  did  not  represent  the  family 
and  he  believed  Woodfox  was  in  fact  guilty. 

“[He]  was  convicted  twice,”  Miller 
told  The  Times-Picayune  in  June  2015.  “My 
brother  [doesn’t]  get  to  go  home  and  rest 
in  peace.  He’s  under  the  ground  and  resting 
in  peace.” 

The  lawyer  representing  Herman  Wal- 
lace called  the  October  1,2013  Fifth  Circuit 
Court  of  Appeals  ruling  that  exonerated  his 
client  a great  event,  though  one  that  was 
tragically  short-lived. 

“He  has  claimed  there  was  an  unfair 
trial  for  41  years  and  finally  we  have  that 
ruling,”  said  Wallace’s  attorney,  NickTren- 
ticosta.“For  him  to  pass  on  from  this  world 
with  friends  and  family  at  his  side  [was] 
extremely  important.” 

Wallace  and  Woodfox  were  key  to  es- 
tablishing the  first  Black  Panther  chapter  at 
Angola,  which  advocated  against  the  culture 
of  violence  and  rape  that  was  pervasive  in 
the  prison  at  the  time.  “It  was  a cauldron 
of  brutality,”  said  Trenticosta.  They  “were 
threatening  the  status  quo.” 

When  Wallace  was  ordered  released  in 
2013,  Louisiana  officials  promptly  moved 
to  stay  that  order,  but  the  federal  district 


court  denied  their  motion  and  threatened 
to  hold  contempt  proceedings  if  the  state 
failed  to  comply. 

“Herman  endured  what  very  few  of 
us  can  imagine,  and  he  did  it  with  grace, 
dignity,  and  empathy  to  the  end,”  his  at- 
torneys said  on  the  day  after  his  October 
4, 2013  death,  at  the  age  of  71.  “Although 
his  freedom  was  much  too  brief,  it  meant 
the  world  to  spend  those  last  three  days 
surrounded  by  the  love  of  his  family  and 
friends.  One  of  the  final  things  Herman 
said  to  us  was,  ‘I  am  free.  I am  free.’” 

Following  his  recent  release  from 
prison,  Woodfox  said  his  immediate  plans 
included  visiting  the  graves  of  his  mother 
and  his  sister.  FT 

Sources:  www.nola.com, www.cnn.com, 
www.  huffingtonpost.  com,  http://law.justia. 
com,  www.fox8live.com,  www.democra- 
cynow.  org,  The  Guardian,  http://angola3.  org, 
The  New  York  Times 
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Judge  Orders  Ohio  County  to  Cap 
Jail  Population,  Release  Prisoners 


A FEDERAL  JUDGE  HAS  DECIDED  THE  BEST 
way  to  solve  the  overcrowding  problem 
at  the  Lucas  County  Jail  in  Toledo,  Ohio  is 
by  simply  enforcing  the  law. 

On  November  5,  2014,  U.S.  District 
Court  Judge  James  Carr  ordered  county 
officials  to  reduce  the  jail’s  population 
by  34  prisoners  by  the  end  of  2014,  thus 
bringing  the  facility  into  compliance  with  a 
1984  court  order  which  requires  the  Lucas 
County  sheriff  to  release  prisoners  charged 
with  nonviolent  misdemeanors  when  the 
population  exceeds  90%  of  capacity. 

“We’re  now  consistently  at  120%,” 
said  Aneel  Chablani,  an  attorney  with 
Advocates  for  Basic  Legal  Equality,  Inc. 
(ABLE),  who  filed  a motion  on  behalf  of 
current  jail  prisoners. 

Judge  Carr  ordered  the  jail  to  cap  its 
population  at  403  by  November  20,  2014 
and  then  reduce  the  number  of  prisoners  to 
369  by  the  end  of  the  year. 

“It’s  a partial,  interim,  short-term, 
temporary  response  to  the  [ABLE]  mo- 
tion,” Carr  told  other  judges,  prosecutors, 
public  defenders  and  county  officials  who 
had  packed  his  courtroom. 

Evy  Jarrett,  an  assistant  prosecutor 
for  Lucas  County,  argued  that  ABLE’s 
motion  had  not  provided  evidence  that 
the  chronic  overcrowding  problem  at  the 
jail  was  violating  prisoners’  constitutional 
rights.  But  that  argument  found  no  footing 
with  the  court. 

“I  think  we’re  past  that,”  Judge  Carr 
stated.  “There  is  an  order  of  long  standing 
that  sets  the  maximum  capacity  [at  the 
jail].” 

If  releasing  prisoners  charged  with 
nonviolent  misdemeanors  does  not  achieve 
the  results  mandated  by  the  1984  court 
order,  Chablani  said  releasing  detainees 
charged  with  nonviolent  felonies  would  be 
the  next  step. 

“What  the  judge  did  today  was  make 
everybody  get  serious,”  declared  County 
Commissioner  Pete  Gerkin.  “It  hasn’t  been 
that  in  a long,  long  time.” 

Lucas  County  Sheriff  John  Tharp  said 
another  option  to  keep  the  jail’s  population 
under  capacity  in  the  future  would  be  to 
not  incarcerate  people  who  aren’t  a threat 


by  Joe  Watson 

to  the  public  in  the  first  place. 

Judge  Carr  also  suggested  to  Toledo 
and  Lucas  County  officials  who  were 
concerned  about  defendants  failing 
to  appear  for  court  hearings  that  they 
should  consider  a telephone-call  system 
to  remind  defendants  when  they  have  a 
court  date.  Not  only  could  such  a system 
reduce  the  number  of  people  who  fail  to 
appear,  but  it  would  likely  allow  police 
to  do  real  policing  rather  than  arrest  and 
book  defendants  on  failure-to-appear 
warrants. 

“There’s  a better  way  of  doing  it,”  Carr 


The  U.S.  Supreme  Court,  in  a 5-T0- 
4 decision,  held  on  January  25,  2016 
that  juvenile  offenders  can  no  longer  be 
sentenced  by  state  courts  to  mandatory  life 
without  parole  (LWOP),  even  in  capital 
cases.  The  Court  ruled  that  its  decision  in 
Miller  v.  Alabama , 132  S.Ct.  2455  (2012) 
\PLN,  June  2013,  p.50],  which  invalidated 
mandatory  juvenile  life  without  parole 
sentences,  should  be  applied  retroactively 
in  a challenge  filed  by  Henry  Montgomery, 
who  received  an  LWOP  sentence  for  killing 
a deputy  sheriff  in  Louisiana  in  1963  when 
he  was  17  years  old. 

According  to  the  majority  of  the  Court, 
“‘children  are  constitutionally  different  from 
adults  for  purposes  of  sentencing,”’ quoting 
from  Miller,  which  cited  the  ruling  in  Roper 
v.  Simmons,  125  S.Ct.  1183  (2005).  “These 
differences  result  from  children’s  ‘dimin- 
ished culpability  and  greater  prospects  for 
reform. 

The  Supreme  Court  then  explained 
three  factors  that  underpinned  its  opinion, 
quoting  from  Roper.  “First,  children  have 
a ‘lack  of  maturity  and  an  underdeveloped 
sense  of  responsibility,’ leading  to  reckless- 
ness, impulsivity,  and  heedless  risk-taking.” 
Second,  they  “‘are  more  vulnerable  to 
negative  influences  and  outside  pressures,’ 
including  from  their  family  and  peers;  ... 


said.  “Let’s  figure  it  out  and  ultimately 
resources  can  be  saved.” 

The  case  remains  ongoing,  with  over- 
sight by  a Special  Master  appointed  by 
the  federal  district  court.  On  February  2, 
2015,  the  court  modified  its  previous  order, 
requiring  the  Lucas  County  jail  to  “take  all 
steps  necessary  to  maintain  [the]  inmate 
population  at  or  below  403.”  See:  Jones  v. 
Wittenberg,  U.S.D.C.  (N.D.  Ohio),  Case 
No.  3:70-cv-00388-JGC.  P 

Additional  sources:  Toledo  Blade,  www. 
toledonewsnow.  com 


and  lack  the  ability  to  extricate  themselves 
from  horrific,  crime-producing  settings.” 
Finally,  “a  child’s  character  is  not  as  ‘well- 
formed’ as  an  adult’s;  his  traits  are  ‘less  fixed’ 
and  his  actions  less  likely  to  be  ‘evidence  of 
irretrievable  depravity.’” 

In  addressing  the  issues  in  Montgom- 
ery’s case  related  to  his  juvenile  LWOP 
sentence,  the  Court  had  to  wade  through 
a procedural  morass  regarding  the  retroac- 
tive application  of  Miller  to  a state  court 
proceeding  that  took  place  decades  ago. 
Normally,  unless  a ruling  is  specifically 
announced  to  be  retroactive,  any  proce- 
dural change,  unless  it  is  a “watershed” 
change,  is  not  considered  to  be  “substan- 
tive” under  Teague  v.  Lane,  109  S.Ct. 
1060  (1989)  for  the  purposes  of  collateral 
proceedings.  Although  the  Miller  decision 
controlled  all  post-2012  juvenile  criminal 
cases,  Louisiana,  as  well  as  many  other 
states,  did  not  apply  it  retroactively  to  its 
already-decided  state  proceedings  related 
to  juvenile  LWOP  sentences.  [See:  PLN, 
May  2014,  p.38]. 

The  Supreme  Court  relied  upon  its 
decision  in  Danforth  v.  Minnesota,  128  S.Ct. 
1029  (2008)  to  further  expand  its  inter- 
pretation of  what  constitutes  a substantial 
change,  holding  “that  when  a new  substan- 
tive rule  of  constitutional  law  controls  the 
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outcome  of  a case,  the  Constitution  requires 
state  collateral  review  courts  to  give  retroac- 
tive effect  to  that  rule.”  Further,  the  Court 
■wrote,, “Millers  conclusion  that  the  sentence 
of  life  without  parole  is  disproportionate 
for  the  vast  majority  of  juvenile  offenders 
raises  a grave  risk  that  many  are  being  held 
in  violation  of  the  Constitution.” 

According  to  the  Campaign  for  Fair 
Sentencing  of  Youth,  approximately  2,500 
prisoners  nationwide  are  currently  serving 
LWOP  sentences  as  a result  of  offenses 
committed  when  they  were  juveniles. 

The  Supreme  Court  justified  its 
retroactivity  ruling  by  emphasizing  that 
relief  could  be  obtained  for  prison- 
ers serving  juvenile  LWOP  sentences 
without  relitigating  their  cases,  “by  per- 
mitting juvenile  homicide  offenders  to 
be  considered  for  parole,  rather  than 
by  resentencing  them,”  which  “does  not 
impose  an  onerous  burden  on  the  States, 
nor  does  it  disturb  the  finality  of  state 
convictions.  Those  prisoners  who  have 
shown  an  inability  to  reform  will  continue 
to  serve  life  sentences.” 

The  Court’s  decision  gives  new  hope  to 
criminal  justice  reform  advocates  who  have 


long  argued  for  relief  in  juvenile  LWOP 
cases,  and  have  maintained  that  more  effort 
should  be  made  to  rehabilitate  those  who 
are  already  serving  prison  sentences  and, 
like  Montgomery,  have  done  their  best  to 
change  their  behavior. 

The  Supreme  Court  took  note  of  the 
latter  point,  stating:  “Henry  Montgomery 
has  spent  each  day  of  the  past  46  years 
knowing  he  was  condemned  to  die  in 
prison.  Perhaps  it  can  be  established  that, 
due  to  exceptional  circumstances,  this  fate 
was  a just  and  proportionate  punishment 
for  the  crime  he  committed  as  a 17-year-old 
boy....  [Hjowever,  prisoners  like  Mont- 
gomery must  be  given  the  opportunity  to 
show  their  crime  did  not  reflect  irreparable 
corruption;  and,  if  it  did  not,  their  hope  for 
some  years  of  life  outside  prison  walls  must 
be  restored.” 

The  late  Justice  Antonin  Scalia  wrote  a 
lengthy  dissenting  opinion  that  was  joined  by 
Justices  Thomas  and  Alito.  See:  Montgomery 
v.  Louisicnia,  136  S.Ct.  758  (2016).  FI 

Additional  sources:  www. buzzfeed.com, 
www.  wsj.  com,  www.fairsentencingofyouth. 
org 
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Former  California  Jail  Psychiatrist  Placed  on  Probation 

by  Derek  Gilna 


The  former  chief  psychiatrist  at 
the  jail  in  Fresno  County,  California 
was  placed  on  probation  for  five  years  and 
ordered  to  take  additional  training  courses 
in  the  wake  of  numerous  complaints  that 
he  provided  substandard  mental  health  care 
to  prisoners,  many  of  whom  experienced 
worsening  symptoms  while  incarcerated. 

In  a settlement  agreement  that  took 
effect  on  September  19,  2014,  the  Medi- 
cal Board  of  California  first  suspended 
the  license  of  Dr.  Pratap  L.  Narayan,  54, 
then  stayed  the  suspension  and  placed  him 
on  probation.  Narayan  was  also  ordered 
to  undergo  a clinical  training  program,  a 
course  in  prescribing  practices  and  training 
in  medical  record  keeping  as  a result  of  the 
Board’s  ruling.  In  addition,  he  was  banned 
from  solo  practice  and  required  to  submit 
to  monitoring  by  an  unspecified,  impartial 
colleague  with  whom  he  was  required  to 
share  office  space. 

Narayan  was  cited  for  17  causes  for 
discipline  stemming  from  his  treatment  of 
mentally  ill  prisoners  at  the  Fresno  County 
Jail.  The  Board’s  order  listed  six  prisoners 
who  were  under  Narayan’s  care  from  August 
2007  through  September  2011,  and  cited  a 
pattern  of  unprofessional  conduct  that  in- 
cluded changing  prisoners’ medication  and 
dosages,  and  sometimes  even  withholding 
medication,  usually  without  ever  seeing  the 
prisoner  or  conducting  any  interviews  or 
examinations. 

Narayan  had  been  accused  of  a “trou- 
bling pattern  that  evidences  a lack  of 
knowledge  and/or  ability  in  the  practice  of 
psychiatry  that  constitutes  incompetence,” 
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according  to  one  complaint.  He  allegedly 
failed  to  prescribe  necessary  psychiatric 
medicine  to  prisoners  under  his  care,  result- 
ing in  many  being  deemed  incompetent  to 
stand  trial  and  numerous  transfers  to  state 
hospitals  for  mental  health  treatment.  [See: 
PLN,  Aug.  2014,  p.56]. 

The  final  order  cited  six  counts  of  re- 
peated negligence,  six  counts  of  inadequate 
record  keeping,  two  counts  of  prescribing 
without  prior  examination,  and  one  count 
each  of  unprofessional  conduct,  repeated 
negligent  acts  and  improper  prescribing. 

“This  probation  was  by  agreement 
with  Dr.  Narayan  after  the  medical  board 
withdrew  many  of  the  serious  accusations 
against  him  and  proceeded  based  on  just 
record-keeping  and  documentation  charg- 
es,’’said  Narayan’s  attorney,  Mitchell  Green. 

The  Board’s  discipline  order  described 
in  exacting  detail  Narayan’s  failures  to 
adequately  care  for  mentally  ill  prisoners, 
though  the  Board  did  not  cite  any  motive 
for  the  substandard  treatment  of  his  incar- 
cerated patients.  According  to  background 
documents,  Narayan  graduated  in  1984 
from  the  Andhra  Medical  College  in  India 
and  completed  both  a psychiatric  residency 
and  a fellowship  in  forensic  psychiatry  at 
the  University  of  Florida. 

The  discipline  order  used  only  initials 
to  identify  his  prisoner  patients  to  protect 
their  confidentiality,  and  cited  repeated 
examples  of  how  Narayan  changed  medica- 
tions, altered  dosages,  changed  medication 
administration  times  and,  in  some  cases, 
halted  prescriptions  altogether  without 
examining  the  prisoners  or,  in  cases  when  he 
did,  without  scheduling  a follow-up  exam. 
In  each  case,  the  discipline  order  stated, 
Narayan  failed  to  explain  his  reasoning  or 
“the  thought  process  behind  his  clinical 
decision.” 

In  many  cases,  the  Board  found,  Na- 
rayan’s decisions  led  to  worse  conditions 
for  his  patients.  For  example,  a 40-year-old 
female  prisoner  identified  as  C.V.,  who  was 
jailed  for  allegedly  assaulting  her  husband 
with  a knife  on  August  9, 2009,  told  jailers 
during  the  booking  process  that  she  wanted 
to  kill  herself.  Narayan  diagnosed  her  with 
“Major  Depressive  Disorder”  and  “Meth- 
amphetamine  Dependence,”  and  prescribed 
drugs  intended  to  calm  her.  About  a month 


later  she  complained  to  jail  staff,  saying  “I 
think  too  much  I cannot  sleep  at  night.” 
Narayan  changed  her  medicine  and  the 
timing  and  strength  of  her  dosages. 

By  January  2010,  the  discipline  order 
stated,  “C.V.  was  flooding  her  cell  at  the 
[Fresno  County  Jail]  and  smearing  feces 
and  urine.”  Without  ever  seeing  C.V.,  Na- 
rayan wrote  a note  in  her  file,  suggesting 
that  her  “primary  problem  appears  to  be 
personality  disorder,”  and  again  changed 
her  medication.  C.V.  was  eventually  taken 
to  Patton  State  Hospital. 

Another  prisoner,  identified  as  M.M., 
arrived  at  the  Fresno  County  Jail  on  April 
30,  2011  following  treatment  at  the  Good 
Samaritan  Hospital,  where  doctors  placed 
him  on  a medication  schedule.The  discipline 
order  said  Narayan  discontinued  all  of  the 
hospital’s  drugs  and  instead  prescribed  his 
own,  without  ever  seeing  or  examining  M.M. 

Yet  another  case  involved  a prisoner 
identified  as  E.K.,  an  attorney  who  was 
confined  at  the  county  jail  in  December 
2008  following  a domestic  dispute  with 
his  wife.  He  had  been  treated  for  bipolar 
disorder  for  over  17  years  prior  to  his  im- 
prisonment, but  Narayan  denied  him  his 
prescribed  medication.  E.K.  ended  up  in 
a safety  cell  and  restraint  chair,  and  lost  62 
pounds  during  the  five  months  he  was  in 
custody.  In  2009,  a judge  ordered  that  E.K. 
receive  his  medication  after  he  was  found 
incompetent  to  stand  trial.  His  condition 
stabilized  following  his  transfer  to  Atas- 
cadero State  Hospital. 

“[Narayan]  committed  an  extreme 
departure  from  the  standard  of  care”  and 
“failed  to  adequately  document  his  clinical 
thought  process”  in  his  treatment  of  prison- 
ers, the  discipline  order  stated,  concluding 
that  he  was  “subject  to  disciplinary  action 
under  section  2234  [of  the  Business  and 
Professions  Code]  in  that  he  engaged  in 
unprofessional  conduct  in  his  care  and 
treatment  of  patients.” 

Narayan  resigned  in  February  2013  to 
take  a position  with  Avenal  State  Prison, 
where  the  California  Department  of  Cor- 
rections and  Rehabilitation  pledged  to  “take 
the  appropriate  personnel  action  in  response 
to  the  California  Medical  Board’s  decision,” 
according  to  CDCR  spokeswoman  Terry 
Thornton.  Dr.  Narayan  is  currently  listed  as 


March  2016 


50 


Prison  Legal  News 


practicing  forensic  psychiatry  at  the  Com- 
munity Regional  Medical  Center  in  Fresno; 
he  will  remain  on  probation  until  2019. 

The  current  psychiatrist  at  the  Fresno 
County  Jail,  Dr.  Mayur  Amin,  claims  that 


he  now  consults  with  prisoners’  attorneys, 
families  and  private  doctors  to  ensure  that 
proper  mental  health  care  is  provided.  See: 
“Stipulated  Settlement  and  Disciplinary 
Order,”  Medical  Board  of  California,  De- 


partment of  Consumer  Affairs,  Case  No. 
08-2010-211824  (Sept.  19,2014).  P 

Additional  sources:  www.fresnobee.com, 
www.  healthgrades.  com 


Arkansas  Prisoner  Prevails  in  Excessive  Force  Case 


A PRISONER  WHO  WAS  SUBJECTED  TO 

excessive  force  and  denied  due  process 
at  the  Pike  County  Detention  Center  in 
Murfreesboro,  Arkansas  received  1501  plus 
court  costs  following  a summary  judgment 
order  and  settlement  agreement. 

Prisoner  Alan  C.  Onstad  was  caught 
by  jail  guard  Jack  Naron  passing  love  notes 
to  female  prisoners  and  watching  them 
expose  themselves.  Without  processing  a 
disciplinary  report  or  holding  a hearing, 
Nathan  moved  Onstad  to  a book-in  cell 
on  two  occasions,  resulting  in  four  days  of 
total  isolation.  While  in  the  book-in  cell, 
Onstad  was  deprived  of  shower,  television 
and  phone  privileges. 

Onstad  also  claimed  that  Naron  had 
used  excessive  force  when  he  maced  him 


by  David  M.  Reutter 

for  calling  Naron  names,  but  the  district 
court  found  it  was  undisputed  that  Ons- 
tad “was  being  disruptive,  failed  to  follow 
orders,  or  that  he  attempted  to  obtain 
objects  from  the  booking  desk.”  As  such, 
the  court  granted  summary  judgment  to 
Naron  on  that  claim. 

Flowever,  the  court  found  genuine 
issues  of  fact  existed  as  to  the  amount 
of  force  used  to  decontaminate  Onstad 
after  the  macing.  Onstad  alleged  he  was 
taken  “into  the  30°  weather  and  ordered 
to  lie  down  in  the  snow  and  ice  while 
[guards]  sprayed  [him]  with  a high  pres- 
sure nozzle  on  the  end  of  a garden  hose 
...at  full  force.” 

Naron  and  jailer  Travis  Hill  countered 
that  the  hose  was  of  the  regular  garden  vari- 


ety, was  not  turned  up  all  the  way,  the  valve 
was  at  low  pressure,  and  the  temperature 
was  in  the  forties  or  fifties  without  snow  or 
ice  on  the  ground.  The  district  court  held 
a jury  had  to  resolve  the  factual  disputes 
between  the  parties. 

As  to  Onstad’s  due  process  claim 
involving  placement  in  the  book-in  cell 
without  a hearing,  the  court  granted  sum- 
mary judgment  to  Onstad  on  January  20, 
2015,  awarding  him  II  in  nominal  damages 
and  ordering  Naron  to  pay  the  1350  court 
filing  fee.  Following  that  order,  Naron  ac- 
cepted Onstad’s  offer  to  settle  his  excessive 
force  claim  for  1500  in  February  2015. 
Onstad  litigated  the  entire  cas e,pro  se.  See: 
Onstad  v.  Naron,  U.S.D.C.  (W.D.  Ark.), 
Case  No.  6:12-cv-06020-SOH.  FI 
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Justice  Department  Report: 
Homicide  Rate  at  Lowest  Level  Since  1963 


The  number  of  homicides  in  the 
United  States  fell  to  a 42-year  low  in 
2011,  resulting  in  declines  in  the  murder 
rate  for  males  and  females  of  all  races,  ac- 
cording to  a December  2013  report  released 
by  the  Department  of  Justice’s  Bureau  of 
Justice  Statistics.  Homicides  known  to  law 
enforcement  agencies  declined  for  the  fifth 
straight  year  and  the  murder  rate  dropped 
to  the  lowest  level  since  the  1960s. 

“The  U.S.  homicide  rate  declined  by 
nearly  half  (49%),  from  9.3  homicides  per 
100,000  U.S.  residents  in  1992  to  4.7  in 
2011,  falling  to  the  lowest  level  since  1963,” 
the  report  found. 

The  data,  which  tracked  homicides 
known  to  law  enforcement  agencies  na- 
tionwide as  of  yearend  2011,  found  that  the 
number  of  murders  fell  by  half  from  1992 
to  2011  for  both  men  (50%)  and  women 
(49%),  although  the  report  noted  that  over 
a 10-year  period  the  homicide  rate  for 
men  was  greater  than  that  for  women,  and 
greater  for  whites  than  blacks. 

“From  2002  to  2011,  the  average 
homicide  rate  for  males  was  3.6  times 
higher  than  the  rate  for  females,”  the 
report  said.  “The  average  homicide  rate 
for  blacks  was  6.3  times  higher  than  the 
rate  for  whites.” 

The  largest  decline  in  homicides  dur- 
ing that  same  decade  - 33%  - occurred 
for  persons  identified  as  members  of  other 
races,  including  American  Indian,  Alaska 
Native,  Asian  and  Native  Hawaiian  or  other 
Pacific  Islander. 

The  report’s  authors  pointed  out  that 
information  on  Hispanic  or  Latino  homi- 
cide victims  was  not  included  in  the  report 
due  to  missing  data  in  the  Supplementary 
Homicide  Reports  (SHR)  used  to  compile 
the  statistics,  noting, “on  average  from  1992 
to  2011,  more  than  98%  of  homicide  victims 
for  whom  data  were  reported  to  the  SHR 
were  missing  information  on  ethnicity. 
Due  to  the  lack  of  reporting  of  ethnicity 
by  submitting  law  enforcement  agencies, 
homicide  rates  by  Hispanic  or  Latino  origin 
were  not  calculated.” 

According  to  the  report,  more  people 
were  killed  while  in  their  late  teens  and  early 
20s,  though  homicides  stretched  across  all 
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age  groups. 

“In  2011,  age  30  was  the  median  age 
of  homicide  victims  (i.e.,  half  of  all  murder 
victims  were  age  30  or  younger  and  half 
were  age  30  or  older),”  the  report  said. 
“From  2002  to  2011,  young  adults  ages  18 
to  24  had  the  highest  homicide  rate  of  any 
age  group.  Young  adults  also  experienced 
the  largest  homicide  rate  decline  (down 
22%),  from  15.2  per  100,000  in  2002  to 
11.9  in  2011.” 

The  Justice  Department  statistics  re- 
vealed striking  differences  over  the  same 
ten-year  period  in  the  ages  of  murder 
victims  when  comparing  white  and  black 
males  and  white  and  black  females,  but  in 
all  cases  blacks  were  killed  at  higher  rates 
than  whites.  For  example,  more  than  twice 
as  many  black  male  children  aged  one  or 
less  were  murdered  compared  to  white 
male  children. 

“The  highest  murder  rate  for  black 
males  was  nearly  9 times  higher  than  the 
highest  rate  for  white  males,”  the  report 
stated. 

Among  women,  the  report  found  that 
the  highest  murder  rate  documented  from 
2002  to  2011  was  among  white  female 
infants  aged  one  or  less;  even  white  women 
in  their  20s  were  homicide  victims  less  fre- 
quently. And  while  the  rate  for  black  girls 
aged  one  or  less  was  more  than  twice  that 
for  white  female  children,  the  number  of 
black  women  killed  in  their  20s  occurred 
at  a greater  rate. 

“Among  white  females,  the  homicide 
rate  was  highest  during  the  first  year  of  life,” 
according  to  the  report.  “However,  among 
black  females,  the  homicide  rate  peaked  at 
age  22  (11.8  homicides  per  100,000  black 
females),  a level  slightly  above  the  rate  for 
black  females  younger  than  age  1.” 

The  report  also  documented  the  type  of 
weapons  used  to  commit  homicides,  finding 
declines  in  the  use  of  all  weapons,  although 
handguns  remained  the  most  popular  type 
of  firearm  used  to  commit  murder. 

“From  1992  to  2011,  handguns  were 
used  in  an  average  of  57%  of  male  homi- 
cides and  in  35%  of  female  homicides.  An 
additional  16%  of  male  homicide  victims 
and  13%  of  female  homicide  victims  were 


killed  with  some  other  type  of  firearm  (e.g., 
rifles,  shotguns,  and  firearms  of  unknown 
type),”  the  report  said. 

The  data  also  revealed  a drop  in  the 
number  of  other  types  of  weapons  used  to 
commit  murders  from  1992  to  2011:  “Dur- 
ing this  20-year  period,  the  rate  of  murder 
involving  a knife  or  blunt  object  declined 
by  55%,  and  the  rate  of  murder  involving  a 
personal  weapon  (including  fists  or  feet  and 
pushing  or  strangling  the  victim)  decreased 
by  47%.  The  rate  of  homicide  involving 
other  nonpersonal  weapons  (e.g.,  poison, 
explosives,  fire,  narcotics,  and  unknown 
weapons)  declined  by  34%. ” 

Additionally,  the  report  examined  the 
number  of  homicides  according  to  popu- 
lation centers,  with  the  greatest  decline 
cited  in  large  cities  and  the  smallest  in 
rural  areas. 

“The  largest  declines  occurred  from 
1992  to  2002,”  the  report  found.  “During 
this  period,  the  homicide  rate  declined  by 
half  (down  49%)  in  the  largest  urban  areas 
with  500,000  or  more  residents  and  de- 
creased by  about  a third  both  in  urban  areas 
with  100,000  to  499,999  residents  (down 
37%)  and  in  urban  areas  with  99,999  or 
fewer  residents  (down  31%).  The  homicide 
rate  in  suburban  areas  declined  by  42%,  and 
in  rural  areas  by  27%. ” 

In  addition,  homicides  in  large  urban 
areas  were  more  frequently  committed 
with  a handgun  than  in  smaller  cities  or 
rural  areas. 

“Firearm  homicides  were  more  likely  to 
involve  a handgun  if  the  murder  occurred  in 
a large  city  with  1 million  or  more  residents 
(91%)  than  other  urban  areas,  regardless 
of  the  sex  of  the  victim,”  the  report  noted. 
“Similarly,  nearly  half  (47%)  of  firearm 
homicides  that  occurred  in  rural  areas 
involved  a firearm  other  than  a handgun, 
such  as  a rifle,  shotgun,  or  other  unspecified 
firearm,  compared  to  about  a quarter  (24%) 
of  firearm  homicides  in  urban  areas  and 
about  a third  (31%)  of  firearm  homicides 
in  suburban  areas.” 

Finally,  the  report  found  that  the  over- 
whelming number  of  homicides  involved 
the  killing  of  only  one  victim  - and  in 
two-thirds  of  those  cases  a gun  was  used. 
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“From  2002  to  2011,  the  majority 
(95%)  of  homicide  incidents  involved  the 
killing  of  a single  victim,”  the  report  stated. 
“During  the  same  period,  about  4%  of 
homicide  incidents  involved  two  victims, 
0.6%  involved  three  victims,  and  0.2%  in- 
volved four  or  more  victims.  In  2011,  66% 
of  homicides  with  a single  victim  involved 


a firearm,  compared  to  79%  of  homicide 
incidents  with  multiple  victims.” 

According  to  the  most  recent  FBI 
statistics,  released  in  September  2015,  there 
were  13,472  murders  and  nonnegligent  man- 
slaughter cases  known  to  law  enforcement 
authorities  nationwide  during  2014,  reflecting 
a rate  of  4.5  per  100,000  population  and  a 2% 


decline  from  the  previous  year. 

Sources:  “Homicide  in  the  U.S.  Known  to 
Law  Enforcement ; 2011,  ” by  Erica  L.  Smith 
and  Alexia  Cooper,  Ph.D.,  No.  NCJ 243035; 
U.S.  Department  of  Justice,  Offce  of  Justice 
Programs,  Bureau  of  Justice  Statistics  (De- 
cember 2013);  www.fbi.gov 


Eleventh  Circuit:  Expiration  of  Preliminary  Injunction  Moots  Appeal 


The  Eleventh  Circuit  Court  of 
Appeals  dismissed  as  moot  an  appeal 
by  the  Florida  Department  of  Corrections 
(FDOC)  that  challenged  a preliminary 
injunction  regulating  its  provision  of  kosher 
meals  to  prisoners.  The  appellate  court  also 
vacated  orders  by  the  district  court  that 
clarified  its  injunction. 

As  previously  reported  in  PLN,  the 
U.S.  Department  of  Justice  (DOJ)  sued 
the  FDOC  to  force  it  to  provide  kosher 
meals  to  prisoners  with  religious  dietary 
requirements.  After  the  FDOC’s  motion 
to  dismiss  was  denied,  it  implemented  a 
“Religious  Diet  Program”  with  restrictive 
provisions.  The  DOJ  moved  for  an  injunc- 
tion requiring  the  FDOC  to  provide  a 
“kosher  diet  to  all  prisoners  with  a sincere 
religious  basis  for  keeping  kosher”  and  to 
prohibit  prison  officials  from  implement- 
ing its  “new  Religious  Diet  Program  to  the 
extent  it  violates  RLUIPA”  - the  Religious 
Land  Use  and  Institutionalized  Persons 
Act.  The  district  court  granted  the  motion 
in  2013  and  entered  an  order  that  detailed 
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procedures  for  the  FDOC  to  follow  when 
providing  prisoners  with  kosher  meals.  [See: 
PLN,  May  2014,  p.  14], 

That  order,  however,  did  not  mention 
the  “need-narrowness-intrusiveness  criteria 
for  preliminary  injunctions  established  by 
the  Prison  Litigation  Reform  Act  (PLRA).” 
The  district  court  also  failed  to  enter  an 
order  finalizing  its  preliminary  injunction. 

On  appeal,  the  Eleventh  Circuit  noted 
that  while  the  parties  did  not  raise  a moot- 
ness claim,  it  had  an  obligation  to  address 
and  decide  that  issue.  The  relevant  question 
was,  “If  a preliminary  injunction  expires 
automatically  by  operation  of  statute,  and 
none  of  the  parties  notice,  does  it  moot 
the  interlocutory  appeal  challenging  that 
injunction?” 

The  Court  of  Appeal’s  decision  began 
by  reciting  the  vastness  of  federal  law, 
which  has  “multiplied  to  become  ‘beyond 
number,  like  the  stars  in  the  sky  and  the 
sand  in  the  seashore.’”  The  Court  wrote 
that  “like  the  proverbial  tree,  if  an  issue 
falls  in  the  forest  of  federal  law,  courts 


must  take  notice  of  the  sound  even  if  the 
parties  did  not  hear  it.” 

Lawsuits  challenging  prison  condi- 
tions under  RLUIPA  are  governed  by  the 
PLRA.  Among  its  provisions,  the  PLRA 
provides  that  “preliminary  injunctive  relief 
shall  automatically  expire  on  the  date  that 
is  90  days  after  its  entry”  unless  the  district 
court  makes  findings  required  under  18 
U.S.C.  § 3626(a)(1)  and  makes  “the  order 
final  before  the  expiration  of  the  90-day 
period.” 

In  this  case  the  district  court  did  nei- 
ther, thus  its  preliminary  injunction  order 
expired  90  days  after  it  was  entered.  While 
the  court  held  monthly  status  conferences 
and  issued  orders  clarifying  its  injunction,  it 
failed  to  make  the  required  findings  under 
the  PLRA  or  finalize  its  order.  As  such,  the 
Eleventh  Circuit  dismissed  the  appeal  as 
moot  and  vacated  the  district  court’s  orders 
clarifying  the  preliminary  injunction.  See: 
United  States  v.  Secretary,  Florida  Depart- 
ment of  Corrections,  778  F.3d  1223  (11th 
Cir.  2015).  H 
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$1,001  Default  Judgment  in  Michigan 
Prisoner's  Retaliation  Suit 


In  March  2015,  a Michigan  prisoner 
was  awarded  $1,001  in  a First  Amend- 
ment retaliation  claim  following  entry  of  a 
default  judgment. 

Prisoner  Deontae  J.  Gordon’s  prob- 
lems began  when  he  asked  “Defendant 
Little,”  a librarian’s  assistant  at  the  Oaks 
Correctional  Facility,  to  “make  copies  of 
documents  so  he  could  further  pursue 
a grievance  alleging  that  prison  officials 
were  fabricating  documents  so  that  certain 
inmates  could  be  paid,  pursuant  to  their 
prison  jobs,  for  work  which  they  did  not 
perform.”  His  complaint  stemmed  from 
allegations  that  he  was  not  allowed  to 
perform  his  job  duties  because  he  was  a 
member  of  the  Nation  of  Islam. 

Little  confiscated  and  refused  to  copy 
a document  titled  “July  4 payroll  for  Unit 
4 payrolls.”  She  told  Gordon  she  “was  not 
copying  anything  that  could  lead  to  the 
firing  of  staff.” 

Following  that  November  10,  2011 
interaction,  Gordon  sought  to  obtain  copies 
of  a document  for  use  in  an  appeal  of  his 
criminal  conviction.  Little  responded  to  his 
request  by  stating,  “Last  time  I made  copies 
for  you,  I had  to  confiscate  them  because 
the  documents  could  have  gotten  [prison 
employees]  Benson  and  Haske  fired.” 

Gordon  reported  the  incident  and  was 
advised  the  matter  would  be  looked  into. 
The  next  day,  Little  requested  that  Gordon 
be  placed  on  a 30-day  law  library  ban  and 
canceled  his  scheduled  law  library  call- 
outs. Gordon  alleged  those  actions  were  in 
retaliation  for  “petitioning  her  supervisors 
...  regarding  her  refusal  to  make  Plaintiff’s 
legal  copies  for  [his]  criminal  appeal.” 

He  was  allowed  to  go  to  the  law  library 
on  December  14,  but  Little  again  refused 
to  make  the  copies,  saying,  “you  don’t  have 
nothing  coming.”  Gordon’s  persistence 
finally  led  to  the  copies  being  made  on 
December  17,2011. 

After  Gordon  filed  suit  on  First 
Amendment  retaliation  grounds,  naming 
ten  defendants,  Little  executed  a waiver  of 
service.  The  Michigan  Attorney  General’s 
office  entered  a notice  of  appearance  but 
later  withdrew  due  to  “an  irremediable 
breakdown  in  the  attorney- client  relation- 
ship.” Little  failed  to  appear  or  respond 
to  court  orders,  resulting  in  the  entry  of  a 


default  judgment,  and  Gordon  was  awarded 
$1  in  nominal  damages  and  $1,000  in  puni- 
tive damages. 

He  then  filed  a motion  for  costs,  which 
was  denied  by  the  district  court  on  Septem- 
ber 21, 2015;  the  court  wrote  that  “Even  if 


Federal  prisoner  Michael  Patrick 
Giambalvo  won  a judgment  against  the 
Bureau  of  Prisons  (BOP)  in  a Federal  Tort 
Claims  Act  (FTCA)  action  alleging  medi- 
cal negligence.  The  award  by  West  Virginia 
U.S.  District  Court  Judge  Michael  Siebert 
was  for  $250,000  in  economic  damages  and 
$50,000  in  non-economic  damages.  No 
award  was  made  for  potential  lost  wages 
in  Judge  Siebert ’s  March  12,2015  order. 

Giambalvo’s  story  is,  unfortunately, 
all  too  typical  of  BOP  medical  care:  mis- 
diagnosis, delayed  treatment,  unnecessary 
transfers  from  facility  to  facility  instead  of 
treating  his  medical  condition  promptly  at 
the  location  where  it  was  first  diagnosed 
and,  finally,  botched  treatment  when  he  fi- 
nally arrived  at  the  Federal  Medical  Center 
in  Butner,  North  Carolina. 

Giambalvo’s  odyssey  began  at  U.S. 
Penitentiary  Hazelton  in  2007  when  he 
complained  of  a painful  ingrown  toenail 
on  his  right  foot.  The  nail  was  surgically 
removed  and  he  was  treated  for  infection, 
but  contrary  to  BOP  regulations  he  was  not 
tested  for  Methicillin-Resistant  Staphylo- 
coccus Aureus  (MRSA),  a highly  infectious 
“flesh-eating”  disease  relatively  common  in 
correctional  facilities.  That  failure  to  prop- 
erly diagnose  the  nature  of  Giambalvo’s 
infected  toe  resulted  in  what  was  to  become 
a chronic,  debilitating  and  ultimately  life- 
changing injury. 

Giambalvo  was  then  subjected  to 
“diesel  therapy”  by  being  transferred  from 
prison  to  prison.  In  2008  he  was  moved 
from  USP  Hazelton  to  Federal  Correctional 
Institution  Gilmer,  located  in  Glenville, 
West  Virginia.  Later  that  same  year  he  was 
transferred  from  FCI  Gilmer  to  FCI  Otis- 
ville  in  New  York.  In  2009,  Giambalvo  was 


Plaintiff  is  considered  the  prevailing  party 
in  this  matter,  his  victory  and  recovery  was 
so  insignificant  that  an  award  of  costs  in 
Plaintiff’s  favor  is  not  appropriate.”  See: 
Gordon  v.  Benson,  U.S.D.C.  (W.D.  Mich.), 
Case  No.  l:12-cv-00295-JTN-ESC. 


finally  transferred  to  the  Federal  Medical 
Center  in  Butner. 

While  at  Butner  he  received  an  MRI, 
which  revealed  that  he  was  also  afflicted 
with  Chronic  Regional  Pain  Syndrome 
(CRPS),  a neuropathic  pain  condition  that 
affects  a limb,  such  as  a hand  or  foot.  Medi- 
cal testimony  introduced  by  Giambalvo’s 
attorney  indicated  that  the  condition  could 
be  caused  by  trauma  to  the  affected  limb. 

Whatever  the  cause,  as  a result  of 
his  mounting  medical  issues,  the  district 
court  wrote  that  “Giambalvo  is  primarily 
confined  to  using  a wheelchair....  Using  a 
cane,  Giambalvo  can  walk  very  short  dis- 
tances with  a pressurized  boot  that  provides 
greater  load  reduction  in  the  forefoot. ...  For 
the  rest  of  his  life  Giambalvo  will  experi- 
ence pain,  restricted  range  of  motion,  loss 
of  strength,  and  compromised  mobility  ... 
[and  he]  will  need  lifelong  medical  atten- 
tion and  care.” 

Giambalvo’s  negligence  action,  filed  in 
2011  under  the  FTCA,  stated  three  causes 
of  action.  Count  I alleged  “[n]egligence, 
carelessness  and  medical  malpractice”  by 
the  medical  staff  at  USP  Hazelton.  Count 
II  alleged  permanent  damage  to  Giam- 
balvo’s foot  and  sought,  among  other  things, 
injunctive  relief  for  future  podiatry  care. 
Count  III  alleged  “mental  and  emotional 
distress,  extreme  pain  and  suffering”  due 
to  the  BOP’s  failure  to  provide  adequate 
medical  treatment. 

As  the  court  noted  in  its  ruling,  “It  is 
well  settled  that  an  injured  plaintiff  may 
recover  damages  for  pain  and  suffering 
caused  by  the  negligence  of  the  defendant.” 
Further,  “‘[a]  plaintiff  may  recover  the  cost 
of  reasonable  and  necessary  future  medical 
and  hospital  services  and  for  future  pain 


Federal  Prisoner  Wins  $300,000  Judgment 
on  Medical  Negligence  Claim 
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Jury  Awards  $40,000  to  Transgender 
Prisoner  Raped  at  Florida  Jail 


and  suffering  when  the  evidence  shows  it  is 
reasonably  certain  that  such  future  expenses 
will  be  incurred  and  are  proximately  related 
to  the  negligence  of  the  defendant.’”  The 
district  court  concluded  “that  the  USP 
Hazelton  medical  staff’s  treatment  of 
Giambalvo  fell  below  the  standard  of  care, 
and,  consequently,  Giambalvo  suffered 
degenerative  and  permanent  injuries  to  his 
right  foot.  Because  of  his  injuries,  he  has 
lost  the  ‘use  of  a limb’  and  will  be  unable  ‘to 
independently  care  for  himself  or ...  perform 
life  sustaining  activities.’” 

The  defendants  appealed  to  the  Fourth 
Circuit  on  May  8,  2015,  though  the  BOP 
subsequently  withdrew  its  appeal  and  was 
taxed  $10,134.91  in  appellate  costs.  The 
defendants  failed  to  disburse  funds  to  pay 
the  judgment  award  as  required,  and  on 
February  19, 2016  the  district  court  set  an 
evidentiary  hearing  and  ordered  the  BOP 
to  “designate  the  person  responsible  for 
disbursement  of  funds  to  satisfy  a judgment 
under  the  Federal  Tort  Claims  Act.”  The 
case  remains  pending.  See:  Giambalvo  v. 
United  States , U.S.D.C.  (N.D.  WV),  Case 
No.  l:ll-cv-00014-JES;  2015  U.S.  Dist. 
LEXIS  30212.  ¥* 


A Florida  state  court  jury  awarded 
$40,000  in  a negligence  action  stem- 
ming from  the  rape  of  a male-to-female 
transgender  pretrial  detainee  at  the  Orange 
County  Jail  (OCJ). 

Donald  Brown,  also  known  as  ToriTyrelle, 
was  being  held  at  OCJ  on  theft  charges  in 2008 . 
Tyrelle  was  initially  placed  in  protective  custody 
due  to  her  sexual  orientation,  but  jail  officials 
determined  after  the  initial  assessment  that  she 
did  not  face  an  imminent  threat  of  harm. 

That  decision  resulted  in  Tyrelle’s  place- 
ment in  the  facility’s  general  population.  Her 
complaints  about  the  move  were  denied.  On  De- 
cember 8, 2008, Tyrelle  was  “attacked  and  anally 
and  orally  raped”by  her  cellmate,  Josh  Bailey. 

Bailey  initially  denied  having  sexual  con- 
tact with  Tyrelle,  but  DNA  evidence  linked 
him  to  the  assault.  He  was  found  guilty  of 
sexual  battery  with  physical  force  in  April 
2010,  sentenced  to  25  years  in  prison  and 
designated  a sex  offender.  At  trial  he  asserted 
that  he  had  consensual  sex  with  Tyrelle,  and 
alleged  she  made  up  the  rape  claim  to  file  a 


civil  lawsuit  against  Orange  County. 

Faced  with  Tyrelle’s  negligence  suit, 
county  officials  offered  to  settle  the  case 
for  $100,000.  That  offer  was  rejected  and 
the  case  proceeded  to  a four-dayjury  trial. 
Tyrelle’s  arguments  focused  on  the  fact  that 
OCJ  had  no  policy  for  dealing  with  trans- 
gender prisoners  prior  to  her  rape. 

The  jury  found  in  favor  ofTyrelle,  awarding 
her  $30,000  for  bodily  injury  and  $10,000  for 
medical  bills.  Because  the  award  was  less  than 
the  pretrial  settlement  offer,  OCJ  attempted  to 
seek  reimbursement  for  litigation  costs  incurred 
after  making  the  offer,  which  it  claimed  totaled 
$113,000.  Tyrelle  was  represented  by  Orlando 
attorney  Jeremy  K.  Markman,  who  informed 
PLN  that  the  county  paid  the  jury  award  plus 
interest  but  did  not  receive  any  reimbursement 
for  its  costs.  See:  D.B.  v.  Orange  County,  Florida, 
Ninth  Judicial  Circuit  Court  (FL),  Case  No. 
2012-CA-19811-0.P 

Additional  source:  www.courtwatchflorida. 
blogspot.  com 
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Tennessee:  Theft,  Misconduct  Charges  Pending 
Against  Former  Jail  Supervisor,  Son 


A FATHER  AND  SON  HAVE  BEEN  CHARGED 

with  misconduct  and  theft  for  inap- 
propriate conduct  with  prisoners  and 
double-billing  supervision  over  a work  crew 
from  a Tennessee  jail. 

According  to  Police  Chief  Mark  Sirois, 
the  Johnson  City  Police  Department  began 
an  internal  investigation  in  October  2012 
involving  prisoner  work  details.  The  inves- 
tigation was  launched  after  David  Garland, 
40,  a part-time  employee  with  the  city’s  Parks 
and  Recreation  department,  returned  a crew 
of  female  prisoners  he  supervised  to  the  jail 
and  the  prisoners  were  visibly  intoxicated. 

It  was  discovered  that  not  only  had 
Garland  allowed  the  prisoners  to  smoke  and 
drink  while  on  the  work  detail,  but  he  was 
involved  in  an  inappropriate  relationship 
with  one  of  the  prisoners.  Further  inquiry 
found  that  Garland  had  logged  hours  with 
the  city  amounting  to  more  than  110,000 
while  also  working  as  a public  safety  officer 
for  East  Tennessee  State  University. 

Investigators  then  focused  their  atten- 
tion on  Garland’s  father,  Samuel  Garland,  60, 
who  was  the  superintendent  of  the  Johnson 
City  jail.  They  learned  that  while  employed 
at  the  jail  he  had  billed  the  local  Boys  and 
Girls  Club  for  supervising  a prisoner  work 
crew;  between  2004  and  2012,  the  Boys  and 
Girls  Club  paid  him  more  than  160,000. 

“At  the  first  sign  of  something  being 
wrong,  we  looked  into  it  and  that’s  what 
started  the  ball  rolling,”  Sirois  said.  After 
the  police  department  uncovered  miscon- 
duct, the  local  district  attorney  general, 
Tony  Clark,  contacted  the  Tennessee  Bu- 
reau of  Investigation. 

David  Garland  resigned  in  October 
2012.  A month  later  his  father  retired  as 
the  jail’s  superintendent,  a position  he  had 
held  since  1996;  he  was  once  named  jail 
administrator  of  the  year. 

In  early  November  2013,  a grand  jury 
indicated  Samuel  Garland  on  a charge  of 
theft  over  $60,000.  His  son  was  charged 
with  theft  over  $10,000  and  two  counts  of 
official  misconduct.  Both  turned  themselves 
in  and  were  released  on  bond. 

Samuel  Garland  was  scheduled  to  go 
to  trial  on  February  22,  2016  following 
repeated  delays,  but  the  trial  was  postponed 


by  David  Reutter 

“after  attorneys  agreed  there  was  more 
paperwork  to  go  through  to  determine 
how  much  money  was  allegedly  stolen,” 
according  to  the  Johnson  City  Press.  His  trial 
has  been  rescheduled  for  July  2016,  while 
prosecutors  said  David  Garland  will  plead 


There  are  more  than  10.35  million 
people  held  in  prisons  across  the  world 
today,  either  as  pre-trial  detainees/remand 
prisoners  or  having  been  convicted  and 
sentenced,  according  to  the  eleventh 
edition  of  the  World  Prison  Population 
List,  researched  and  compiled  by  Roy 
Walmsley,  Director  of  the  World  Prison 
Brief.  The  most  recent  version  of  the  List 
was  published  on  February  3, 2016  by  the 
Institute  for  Criminal  Policy  Research  at 
Birkbeck,  University  of  London  (ICPR). 
It  complements  the  data  held  in  ICPR’s 
World  Prison  Brief  online  database. 

The  World  Prison  Population  List 
provides  details  on  the  numbers  of  prisoners 
held  in  the  prison  systems  of 223  independ- 
ent countries  and  dependent  territories. 
Most  of  the  information  derives  from  the 
national  prison  administration  of  the  coun- 
try concerned  or  the  Ministry  responsible 
for  the  prison  administration.  There  are 
some  gaps  in  the  data:  figures  for  Eritrea, 
Somalia  and  the  Democratic  People’s  Re- 
public of  (North)  Korea  are  not  available 
and  the  figures  for  China  are  incomplete. 
Also  missing  are  the  numbers  of  prisoners 
held  under  authorities  not  recognised  inter- 
nationally and  those  pre-trial  prisoners  who 
are  held  in  police  facilities  and  not  included 
in  official  national  prison  population  totals. 
The  full  number  of  prisoners  worldwide  is 
therefore  higher  than  10.35  million  and 
may  well  be  in  excess  of  11  million. 

There  are  more  than  2.2  million  pris- 
oners in  the  United  States;  more  than  1.65 
million  in  China  (plus  an  unknown  number 
in  pre-trial  detention  or  “administrative 
detention”);  640,000  in  the  Russian  Fed- 
eration; 607,000  in  Brazil;  and  418,000  in 
India.  The  prison  population  rate  of  any 


guilty  to  the  official  misconduct  charges 
following  a September  2016  trial  on  the 
theft  charge. 

Sources:  Associated  Press,  www.tricities.com, 
www.johnsoncitypress.  com 


given  jurisdiction  is  the  number  of  prisoners 
held  per  100,000  of  the  national  population, 
and  is  therefore  a better  basis  of  comparison 
between  countries.  The  country  with  the 
world’s  highest  prison  population  rate  is 
currently  Seychelles  (a  collection  of  islands 
in  the  Indian  Ocean),  at  799  per  100,000; 
this  is  followed  by  the  United  States  with 
a rate  of  698.  Other  countries  with  high 
prison  population  rates  include  Turkmeni- 
stan (583),  Cuba  (510),  El  Salvador  (492) 
and  Thailand  (461).  By  contrast,  more  than 
half  of  all  countries  and  territories  (55%) 
have  a prison  population  rate  under  150. 

Since  about  2000  the  world  prison 
population  total  has  grown  by  almost  20%, 
which  is  slightly  above  the  estimated  18% 
increase  in  the  world’s  general  population 
over  the  same  period.  There  are  considerable 
differences  in  prison  population  trends  both 
between  and  within  continents.  The  total 
prison  population  in  Oceania  has  increased 
by  almost  60%,  and  that  in  the  Americas 
by  over  40%;  in  Europe,  by  contrast,  the 
total  prison  population  has  decreased  by 
21%.  The  European  figure  reflects  large 
decreases  in  prison  populations  in  Russia 
and  in  Central  and  Eastern  Europe.  In 
the  Americas,  the  prison  population  has 
increased  by  14%  in  the  U.S.,  by  over  80% 
in  Central  American  countries  and  by  145% 
in  South  American  countries. 

Women  in  prison  make  up  a small 
proportion  - 6.8%  - of  all  prisoners. 
However,  numbers  of  female  prisoners  are 
rising  rapidly:  the  worldwide  female  prison 
population  total  has  increased  by  50%  since 
about  2000,  compared  to  an  18%  rise  in 
the  number  of  male  prisoners.  The  female 
total  has  increased  proportionately  more 
than  the  male  total  in  every  continent,  but 
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is  most  marked  in  Oceania  (100%  increase 
in  female  prisoner  numbers)  and  Asia  (84% 
increase).  Fi 


Dr Jessica  Jacobson  is  co-director  of the  Institute 
for  Criminal  Policy  Research,  which  is  based 
in  the  School  of  Law  of  Birkbeck,  University 


of  London.  She  provided  this  summary  of  the 
data  in  the  most  recent  edition  of  the  World 
Prison  Population  List  exclusively  for  PLN. 


$250,000  Settlement  in  Ohio  Detainee's  Jail  Suicide 


Officials  in  Lorain  County,  Ohio 
have  settled  a lawsuit  stemming  from 
a pretrial  detainee’s  suicide  death. 

When  police  arrived  at  Cheryl  Swee- 
ney’s home  on  May  26,  2012  because  her 
husband  had  passed  away,  they  arrested  her 
on  an  outstanding  warrant  for  failure  to 
pay  fines.  During  the  booking  process  at 
the  Elyria  City  Jail,  the  attending  medical 
staff  placed  Sweeney,  51,  on  a “clinical  log,” 
noting  she  was  distressed  from  the  death  of 
her  husband  the  night  before. 

Clinical  log  requires  that  a detainee  be 
checked  every  15  minutes.  A medical  screening 
noted  Sweeney  had  chronic  medical  problems, 
including  substance  abuse  of  “Benzo”  and 
“Etoh”  (alcohol).  The  medical  staff  ordered 
her  to  stay  on  clinical  log  until  her  release,  and 
she  said  she  did  not  “want  to  be  around  other 
people,”  preferring  to  be  housed  alone. 


by  David  Reutter 

Guard  Stacy  C.  Daniels  was  assigned 
to  Sweeney’s  housing  unit  on  May  28,2012. 
He  exited  the  pod  at  9:33  a.m.  Half  an  hour 
later,  a prisoner  cleaning  the  area  outside 
Sweeney’s  cell  saw  her  hanging  from  a bed 
sheet  attached  to  the  window  bars.  Her 
hands  and  mouth  were  purple.  The  prisoner 
pushed  the  emergency  intercom  button  and 
alerted  Daniels. 

Daniels  entered  the  cell  to  find  Swee- 
ney on  her  knees,  hanging  from  the  bed 
sheet.  He  “casually  walked”  out  of  the  cell 
to  retrieve  a cut  down  tool.  Another  guard 
who  responded  to  the  emergency  call 
“lackadaisically  walked”  to  the  cell.  Two 
minutes  after  leav- 
ing, Daniels  slowly 
returned  and  cut  the 
bed  sheet. 

Haphazard  at- 


tempts to  revive  Sweeney  were  made  and  she 
was  pronounced  dead  after  being  transported 
via  lifeflight  to  a hospital.  Her  estate  sued, 
claiming  negligence,  deliberate  indifference 
to  her  serious  medical  needs,  interference 
or  destruction  of  evidence  as  indicated  by 
differences  between  the  on-site  log  and  sur- 
veillance video  footage,  and  wrongful  death. 

The  county  eventually  agreed  to  settle 
the  case  for  1250,000.  Sweeney’s  estate 
was  represented  by  attorneys  Jeffrey  H. 
Friedman,  Christine  M.  Salvia  and  Terry 
H.  Gilbert.  See:  Sweeney  v.  Lorain  County , 
Court  of  Common  Pleas  for  Lorain  County 
(OH),  Case  No.  13CV179270.  f* 
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Iowa  Prisoner  May  Have  Restitution  Deductions 
from  Prison  Wages  Increased 


The  Iowa  Supreme  Court  held  that 
a state  district  court  has  the  discretion 
to  amend  a restitution  order  to  increase 
the  deductions  from  the  pay  of  a prisoner 
employed  in  a private-sector  prison  industry 
program. 

Before  the  Court  was  the  appeal  of 
Iowa  prisoner  Beau  Morris,  who  claimed 
a district  court  had  abused  its  discretion 
when  it  rescinded  a modified  restitution 
order  that  required  50%  of  his  earnings  be 
paid  towards  restitution. 

As  part  of  his  sentence,  Morris  was 
ordered  to  pay  $16,000  in  restitution.  The 
district  court  ordered  15%  of  all  income 
into  his  prison  account  be  paid  towards  his 
restitution  obligation.  When  Morris  was 
hired  by  Iowa  Prison  Industries,  he  filed 
a motion  with  the  court  to  increase  the 
deduction  to  50%,  which  was  granted.  The 
Iowa  Department  of  Corrections  (IDOC) 
then  moved  for  the  order  to  be  rescinded. 

The  district  court  granted  the  IDOC’s 
motion,  finding  “the  Modified  restitution 
order  violated  the  state  statutory  scheme 
for  the  distribution  of  inmate  earnings 
from  private-sector  employment.”  Morris 
appealed. 

Iowa  law  specifies  three  priorities  for 
distribution  of  a prisoner’s  gross  payroll 
earnings:  (1)  twenty  percent  to  be  depos- 
ited in  the  prisoner’s  general  account;  (2) 
all  required  tax  deductions  to  be  collected 
by  the  employer,  and  (3)  five  percent  to  be 
paid  to  the  victim  compensation  fund.  Once 
those  deductions  are  made,  the  remaining 
balance  is  distributed  pursuant  to  a separate 
priority  list. 

If  a prisoner  has  monthly  spousal  or 
child  support  obligations,  up  to  50%  of  his 
or  her  net  earnings  can  be  applied  to  those 
obligations.  In  cases  where  restitution  is 
ordered,  it  shall  be  paid  according  to  the 
court’s  plan.  The  IDOC  may  retain  up  to 
50%  of  the  balance,  and  the  remainder  is 
deposited  in  the  state’s  general  fund. 

“There  is  no  dispute  under  the  statute 
that  restitution  trumps  funding  for  IDOC, 
just  as  dependent  support  orders  trump 
restitution  plans,”  the  Iowa  Supreme  Court 
held.  “The  modified  restitution  order  did 
not  alter  any  of  the  categories  of  distri- 
bution with  a greater  priority  under  the 
statute,  but  merely  increased  the  amount 


distributed  for  restitution,  which  left  a 
lesser  amount  for  the  DOC  and  the  state’s 
general  fund.” 

The  distribution  priorities  were  a 
result  of  the  Iowa  legislature’s  decision  to 
“compensate  victims  of  crimes  and  other 
recipients  of  restitution  before  permitting 
the  DOC  to  be  reimbursed  for  its  costs  of 
supervising  the  private-sector  employment 
of  prisoners  and  the  state  to  be  reimbursed 
for  the  costs  of  incarceration.” 

The  district  court  had  rescinded  its 
order  increasing  Morris’ restitution  deduc- 
tions based  on  the  incorrect  conclusion  that 
it  could  not  increase  restitution  orders  to 
50%  of  a prisoner’s  pay.  The  state  Supreme 
Court  reversed,  finding  that  district  courts 
do  in  fact  have  that  authority,  “without 
prejudice  to  the  state  to  seek  further  modi- 
fications of  Morris’s  restitution.” 


The  City  of  N ew  York,  after  eleven 
years  of  litigation,  finally  agreed  to  pay 
$41  million  to  settle  a case  involving  the 
wrongful  conviction  of  five  former  prison- 
ers who  were  juveniles  at  the  time  of  their 
arrest.  One  of  the  men  received  $12.25 
million  and  each  of  the  other  four  received 
$7,125  million.  As  part  of  the  settlement 
agreement,  the  city  did  not  admit  any 
wrongdoing  - though  the  record  demon- 
strates otherwise. 

The  infamous  “Central  Park  Jogger” 
case  involved  the  brutal  April  19, 1989  rape 
and  assault  of  Trisha  Meili,  a 28-year-old 
investment  banker,  while  she  was  jogging  in 
Central  Park.  Meili  was  allegedly  attacked 
by  a “wilding”  pack  of  teens;  the  crime  was 
cited  as  an  example  of  growing  lawlessness 
in  New  York  City,  and  put  tremendous 
pressure  on  the  city’s  police  department 
to  solve  the  case.  Investigators  focused 
their  attention  on  five  black  and  Hispanic 
teenagers  - Kevin  Richardson,  Antron  Mc- 
Cray, Yusef  Salaam,  Raymond  Santana,  Jr. 
and  Korey  Wise  - who  confessed  during 
interrogations.  After  a contentious  trial,  all 


Following  the  decision,  attention  fo- 
cused on  the  IDOC’s  practices  in  regard 
to  distributions  from  prisoners’  pay.  The 
IDOC  and  the  state’s  general  fund  received 
nearly  $1.2  million  from  prisoner  earnings 
in  2013,  while  only  $490,000  went  towards 
victim  restitution.  “You  could  imagine  if 
they  were  following  the  statute  correctly, 
those  numbers  would  be  reversed,”  said 
criminal  defense  attorney  Grant  Gangestad. 

“It’s  interesting  an  offender  is  saying, ‘I 
want  more  money  for  restitution,’  and  the 
state  resisted  that,”  added  attorney  Gary 
Dickey.  “If  you  look  at  it  from  victims’ 
perspective,  the  state  has  been  withhold- 
ing restitution  that  they  should  have  been 
receiving.”  See:  Iowa  v.  Morris,  858  N.W.2d 
11  (Iowa  2015). 

Additional  source:  Associated  Press 


of  the  defendants,  who  became  known  as 
the  Central  Park  Five,  were  convicted  and 
sentenced  to  prison  terms  ranging  from  5 
to  15  years. 

However,  they  continued  to  profess 
their  innocence,  claiming  that  their  confes- 
sions had  been  coerced.  Following  the  arrest 
and  conviction  of  Matias  Reyes  in  2002, 
who  admitted  to  raping  Meili  after  being 
linked  to  that  crime  by  DNA  evidence,  the 
Central  Park  Five  were  exonerated.  They 
then  filed  a federal  civil  rights  suit  that 
dragged  on  for  more  than  a decade. 

Their  complaint  set  forth  the  scope  of 
misconduct  by  the  New  York  City  police 
officers  and  prosecutors  who  conducted 
the  interrogations:  “These  methods,  specifi- 
cally described  below  as  to  each  individual 
adolescent  plaintiff,  included  ...  coercion, 
isolation,  intimidation,  manipulation,  sug- 
gestiveness, deceit,  false  promises,  sleep  and 
food  deprivation,  actively  shaping  the  state- 
ments’ contents  before  they  were  formally 
given,”  and  telling  the  plaintiffs  what  facts 
to  include  in  their  “confessions.” 

Additionally,  the  complaint  accused 
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the  defendants  of  “fabricating  statements, 
falsely  recording  oral  statements,  withhold- 
ing certain  information  from  the  plaintiffs 
and  their  family  members,  distracting  fam- 
ily members  during  the  interrogations  when 
they  were  at  a critical  juncture,  and  mis- 
leading the  adolescent  plaintiffs  and  their 
parents  and  family  members  about  the  true 
intent  behind  the  defendants’ questioning.” 

That  was  not  the  full  scope  of  mis- 
conduct in  the  case,  though.  Incredibly, 
even  after  law  enforcement  authorities  had 
arrested  and  convicted  Reyes  - the  actual 
rapist  - city  officials,  including  then-New 
York  City  Mayor  Michael  Bloomberg, 
continued  to  resist  the  Central  Park  Five’s 
claims  of  innocence,  causing  them  to  spend 
additional  time  in  prison. 

Current  New  York  City  Mayor  Bill 
De  Blasio  campaigned  on  a promise  that 
he  would  settle  the  long-running  litigation, 
which  had  become  an  increasing  embar- 
rassment for  the  city,  and  shortly  after  his 
election  the  settlement  was  announced. 

“This  settlement  is  an  act  of  justice 
for  those  five  men  that  is  long  overdue,” 
de  Blasio  said  in  a gross  understatement. 
Also  as  part  of  the  141  million  settlement, 
the  law  firm  of  Beldock,  Levine  & Hoff- 
man LLP,  which  represented  the  Central 
Park  Five,  received  $285,000  for  additional 
litigation  expenses. 

Following  the  settlement,  the  State  of 
New  York  moved  to  intervene  to  prevent 
the  disclosure  of  discovery  materials  in  the 
case,  and  the  New  York  Times  also  sought 
to  intervene  to  unseal  the  same  materials. 
The  district  court  denied  the  state’s  mo- 
tion on  March  31,  2015,  and  that  same 
day  the  court  awarded  attorney  fees  and 
costs  of  $237,997.50  to  Lennox  S.  Hinds, 
who  had  also  represented  the  plaintiffs.  The 
Times’  motion  to  intervene  was  denied  in 
July  2015  after  counsel  representing  New 
York  City  agreed  to  produce  the  requested 
documents.  The  case  remains  pending  on 
post-settlement  motions  and  an  appeal 
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related  to  attorney  fees.  See:  In  re  McCray, 
U.S.D.C.  (S.D.  NY),  Case  No.  l:03-cv- 
09685-RLE. 

Although  the  settlement  agreement 
was  finalized  in  September  2014,  the 
Central  Parkjogger  case  continues  to  make 
news  in  political  circles,  including  in  the 
current  presidential  primaries.  Specifically, 
presidential  candidate  Donald  Trump  had 
called  for  the  reinstatement  of  the  death 
penalty  in  New  York  as  a result  of  the 
Central  Park  Jogger  case  - including  the 
execution  of  the  Central  Park  Five,  before 
they  were  exonerated. 

“He  was  the  fire  starter,”  said  Yusef 
Salaam,  referring  to  Trump  and  the  full- 
page  ads  that  Trump  ran  in  four  New  York 
City  newspapers  soon  after  the  Central 
Parkjogger  case  made  headlines.  “Common 
citizens  were  being  manipulated  and  swayed 
into  believing  that  we  were  guilty.” 

“I  want  to  hate  these  muggers  and  mur- 
derers. They  should  be  forced  to  suffer  and, 
when  they  kill,  they  should  be  executed  for 
their  crimes.  They  must  serve  as  examples  so 
that  others  will  think  long  and  hard  before 
committing  a crime  or  an  act  of  violence,” 
Trump  wrote  in  his  ads.  New  York  did  bring 
back  the  death  penalty,  which  was  later  abol- 
ished before  any  executions  were  conducted. 

“Had  this  been  the  1950s,  that  sick 
type  of  justice  that  they  wanted  - somebody 
from  that  darker  place  of  society  would  have 
most  certainly  came  to  our  homes,  dragged 
us  from  our  beds  and  hung  us  from  trees  in 
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Central  Park.  It  would  have  been  similar 
to  what  they  did  to  Emmett  Till,”  Salaam 
was  quoted  as  saying  in  a February  17, 2016 
article  published  in  the  U.S.  edition  of  The 
Guardian. 

Nor  has  Trump  backed  down  from 
the  incendiary  comments  he  made  in  his 
1989  ads.  In  a June  2014  editorial  in  the 
New  York  Daily  News,  Trump  called  the 
settlement  in  the  Central  Parkjogger  case 
a “disgrace,”  stating,  “Settling  doesn’t  mean 
innocence,  but  it  indicates  incompetence 
on  several  levels.”  He  added  the  Central 
Park  Five  “must  be  laughing  out  loud  at  the 
stupidity  of  the  city.  Speak  to  the  detectives 
on  the  case  and  try  listening  to  the  facts. 
These  young  men  do  not  exactly  have  the 
pasts  of  angels.” 

“To  see  that  he  has  not  changed  his 
position  of  being  a hateful  person,  to  see  that 
he  has  not  changed  his  position  of  inciting 
people,  to  see  that  he’s  still  the  same  person 
and  in  many  ways  he  has  perfected  his  sense 
of  being  that  number-one  inciter,  you  know, 
I was  scared,”  Salaam  told  The  Guardian.  FJ 

Additional  sources:  www.aljezeera.com, 
www.  theguardian.  com,  New  York  Daily  News 
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Third  Circuit  Reverses  Dismissal  of  Federal 
Prisoner's  Eighth  Amendment  Suit 

by  Derek  Gilna 


Norman  N.  Shelton,  confined  in 
the  Special  Management  Unit  (SMU) 
at  the  U.S.  Penitentiary  in  Lewisburg, 
Pennsylvania,  filed  suit  alleging  that  prison 
officials  had  “engaged  in  a pattern,  practice, 
or  policy  of  improperly  placing  inmates 
who  are  known  to  be  hostile  to  each  other 
in  the  same  cell.”  SMUs  are  generally  used 
to  house  prisoners  with  violent  tendencies 
or  a history  of  gang  involvement. 

Shelton  filed  his  complaint  in  federal 
district  court  “on  behalf  of  himself  and 
other  inmates  housed  in  the  SMU,”  seeking 
“damages  for  Shelton  personally,  but  only 
injunctive  and  declaratory  relief  on  behalf 
of  the  class.”  He  also  alleged  that  prison 
staff“fail[ed]  to  intervene  when  the  predict- 
able inmate-on-inmate  violence  erupts,” 
and  “improperly  restrained]  inmates  who 
refuse  cell  assignments”  due  to  a perceived 
risk  of  violence  from  their  cellmates. 

The  district  court  denied  Shelton’s  mo- 
tion for  class  certification  and  granted  the 
defendants’ motion  for  summary  judgment; 
the  court  also  denied  Shelton’s  Federal  Tort 
Claims  Act  claims  for  failure  to  follow  the 
technical  requirements  of  the  Act.  He  ap- 
pealed. 

The  Third  Circuit  reversed,  finding  that 
Shelton  should  have  been  granted  discov- 
ery pursuant  to  Fed.R.Civ.P.  56(d),  which 
requires  that  discovery  be  permitted  during 
the  summary  judgment  process,  and  that 
he  was  entitled  to  class-action  certification. 

The  Court  of  Appeals  noted  that  the 
district  court  “did  not  analyze  the  specific 
requirements  of  Rule  23(a)  or  Rule  23(b) 
(2)”  governing  class  actions  cases,  and 
had  “denied  ...  class  certification  because 
it  found  that  the  proposed  class  was  not 
‘objectively,  reasonably  ascertainable.’” The 
appellate  court’s  analysis  focused  on  the  fact 
that  Shelton  sought  a 23(b)(2)  class,  and 
that  “many  courts  have  found  [this  rule] 
well  suited  for  cases  where  the  composition 
of  the  class  is  not  readily  ascertainable,” 
such  as  those  involving  “a  shifting  prison 
population.” 

The  appellate  court  also  found  the  pro- 
posed class  was  “easily  capable  of  the  type 
of  description  demanded  by  Rule  23(c)(1) 
(B), ’’which,  according  to  the  complaint,  was 


a class  comprised  of  all  prisoners  confined 
in  the  SMU  at  USP  Lewisburg  subjected  to 
“unconstitutional  patterns,  practice,  or  poli- 
cies” of  prison  officials  with  respect  to  “(1) 
placing  hostile  inmates  together  in  cells  or 
recreation  cages ...  and  (2)  failing  to  take  any 
reasonable  measures  to  protect  the  inmates 
from  inmate-on-inmate  violence....” 

Finally,  the  Third  Circuit  held  the 
district  court  had  erred  when  it  failed  to 
grant  discovery  under  Fed.R.Civ.P.  56(d), 


Stanley  Richards  could  be  called 
the  face  of  reform  at  New  York  City’s 
Rikers  Island  jail  complex.  On  May  27, 
2015,  Richards  was  appointed  to  the  city’s 
Board  of  Correction  by  a unanimous  vote. 
What  makes  his  appointment  unique  is  that 
he  is  a former  prisoner.  Released  in  1991, 
he  experienced  firsthand  the  violence  that 
has  given  Rikers  its  unsavory  reputation 
and  resulted  in  federal  oversight.  [See:  PLN, 
July  2015,  p.l]. 

Upon  his  release,  Richards  became  a 
vocal  advocate  for  criminal  justice  reform;  as 
a member  of  the  non-profit  Fortune  Society, 
he  assisted  prisoners  with  transitioning  into 
life  on  the  outside.  It  was  during  his  work 
as  an  advocate  that  Richards  mentioned  his 
desire  to  serve  on  the  Board  of  Correction 
to  City  Councilmember  Daniel  Dromm. 

Richards  said  his  time  on  the  inside 
will  provide  a unique  perspective  that  will 
help  the  Board  reach  its  full  potential, 
and  hopes  his  input  will  allow  the  Board 
to  implement  solutions,  not  just  identify 
problems. 

Richards  had  never  heard  of  the  Board 
of  Correction  during  his  incarceration,  and 
said  he  feels  many  of  the  problems  at  Rikers 
addressed  by  the  U.S.  Justice  Department 
should  have  been  addressed  by  the  Board. 

Part  of  Richards’  agenda  is  to  make 
personal  visits  inside  the  jail  complex.  He 
believes  that  talking  with  guards,  as  well  as 
prisoners,  is  key  to  moving  reforms  in  the 


noting  that  if  “discovery  is  incomplete,  a 
district  court  is  rarely  justified  in  granting 
summary  judgment,”  especially  where  the 
court  failed  to  consider  the  declaration  that 
Shelton’s  attorney  filed  in  response  to  the 
defendants’ motion  for  summary  judgment. 
“This,”  the  appellate  court  wrote,  “was  an 
abuse  of  discretion.”The  dismissal  of  Shel- 
ton’s FTCA  claims  was  affirmed;  the  case 
remains  pending  on  remand.  See:  Shelton 
v.  Bledsoe,  775  F.3d  554  (3d  Cir.  2015).  H 


proper  direction.  He  also  believes  that  his 
experience  as  a former  prisoner  will  make  it 
harder  for  those  inside  to  dress  up  the  truth. 

In  September  2015  the  New  York  City 
Council  passed  eight  bills  to  enhance  trans- 
parency in  the  way  the  city’s  jails  are  run. 
One  of  those  bills  was  called  an  “Inmate  Bill 
of  Rights  and  Code  of  Conduct,”  designed 
to  educate  prisoners  about  their  rights  and 
responsibilities.  Mayor  Bill  de  Blasio  signed 
all  of  the  bills  into  law. 

While  recent  changes  seem  promising, 
the  fallout  from  past  brutality  and  corrup- 
tion at  Rikers  remains  an  issue.  On  October 
13,2015,  former  jail  guard  Austin  Romain 
was  sentenced  to  3%  years  in  federal  prison 
for  smuggling  marijuana  and  contraband; 
the  following  month  his  co-conspirator, 
fellow  guard  Khalif  Phillips,  was  sentenced 
to  three  years.  Former  Rikers  guard  Victor 
Rodman  was  found  guilty  of  assault  and 
sentenced  to  90  days  in  jail  injanuary  2016. 
He  had  struck  prisoner  Carlos  Sanchez  in 
the  face  so  hard  that  it  left  him  permanently 
blind  in  one  eye.  Guard  Michelle  Hubert, 
convicted  of  filing  false  reports  to  cover  up 
the  incident,  was  ordered  to  perform  200 
hours  of  community  service. 

A report  released  on  October  16, 2015 
found  that  violence  at  Rikers  had  increased 
over  the  past  year,  in  spite  of  the  fact  that  the 
city  is  spending  more  money  per  prisoner. 

“We  are  not  seeing  any  real  results,  or 
improvements,”  observed  New  York  City 
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Comptroller  Scott  Stringer. 

In  a meeting  with  Corrections  Com- 
missioner Joseph  Ponte,  Richards  stressed 
that  he  had  no  personal  political  ambitions, 
and  that  his  only  desire  is  to  help  find  solu- 
tions and  alternatives  to  the  conditions  at 
Rikers.  He  intends  to  keep  his  position  with 


the  Fortune  Society  and  believes  advocacy 
organizations  will  play  a key  role  in  solving 
persistent  problems  at  the  jail  complex. 

City  Council  Speaker  Mellissa  Mark- 
Viverito  welcomed  Richards  to  the  Board  of 
Correction,  saying,  “his  unique  perspective 
of  personal  experience  will  bring  needed 


oversight  to  New  York  City’s  jails.” 

Sources:  www.vice.com, www.news.ya.hoo. 
com,  www.reuters.com, www.gothamist.com. 
New  York  Daily  News,  www.ohserver.com, 
www.  newyork.  chslocal.  com,  www.  sfgate.  com, 
www.gothamgazette.  com 


Federal  Judge  Refuses  to  Dismiss  Suit  Filed  by 
Widow  of  Workplace-Harassed  Prison  Guard 

by  Derek  Gilna 


CALIFORNIA  STATE  PRISON  GUARD  SCOTT 

Jones  committed  suicide  in  2011,  leav- 
ing a note  that  said,  “the  job  made  me  do 
it.”  His  wife,  Janelle  Jones,  filed  a federal 
civil  rights  lawsuit  against  the  California 
Department  of  Corrections  and  Rehabilita- 
tion (CDCR)  and  four  prison  officials,  and 
thus  far  has  successfully  defeated  multiple 
efforts  by  the  defendants  to  have  her  com- 
plaint dismissed. 

Scott  Jones  had  been  assigned  to  work 
in  Z-unit  at  the  CDCR’s  High  Desert  State 
Prison, “[a]  stand-alone  administrative  seg- 
regation unit  housing  the  most  dangerous 
inmates,”  according  to  the  complaint.  The 
lawsuit  also  alleged  that  one  of  his  duties 
“was  to  disclose  information  regarding  the 
wrongful  and  unlawful  conduct  of  correc- 
tional peace  officers.” 

Jones  suffered  various  harassing  ac- 
tions by  his  fellow  prison  guards,  which 
resulted  in  an  injury  to  his  knee  during 
horseplay  and  included  being  pepper- 
sprayed  in  the  face  after  filing  “several 
complaints  regarding  working  conditions” 
and  “numerous  complaints  of  safety 
violations....”  His  coworkers  apparently 
resented  those  complaints,  and  according 
to  his  widow’s  subsequent  lawsuit  Jones 
was  “falsely  accused  of  misconduct,”  such 
as  tampering  with  prisoners’  mail,  and 
threatened  with  disciplinary  action  on 
several  occasions. 

As  a direct  result  of  this  pattern  of 
harassment,  Jones  sought  treatment  for 
anxiety  and  depression,  for  which  he  was 


Roget's  Thesaurus 

Can't  think  of  the  right  word? 
Let  Roget's  help  you!  Over  1 1,000 
words  listed  alphabetically. 

See  page  69  for  more  information. 


prescribed  medication.  He  also  notified 
the  CDCR’s  whistleblower  hotline,  and 
was  transferred  from  Z-unit  to  the  A-yard 
to  handle  prisoner  mail;  according  to  the 
complaint,  he  “experienced  heightened 
scrutiny  as  to  his  job  duties,  especially  as 
to  the  delivery  of  inmates’  mail.” 

The  harassment  by  his  superiors  con- 
tinued. Jones  was  accused  of  “taking  inmates 
down  ...  and  beating  the  shit  out  of  them 
...  repeatedly  confronted  by  another  officer,” 
and  subjected  to  a “meritless  investigation 
into  alleged  use  of  excessive  force.”  He  told 
his  wife  that  he  was  “extremely  distraught,” 
and  took  his  own  life  shortly  thereafter. 

His  widow’s  complaint  alleged  that 
Jones  had  a First  Amendment  right  to  be 
free  from  harassment  and  retaliation,  and 
that  the  defendants’  actions  had  deprived 
her  of  her  husband’s  companionship  and 
support.  Further,  Jones’  superiors  were 


accused  of  failing  to  properly  train  and 
supervise  guards  at  the  facility  where  he 
was  harassed. 

The  defendants  filed  a motion  for  judg- 
ment, and  on  March  27,  2015  the  district 
court  granted  the  motion  in  part  and  denied 
it  in  part.  The  court  allowed  Janelle  Jones’ 
First  Amendment  claims  to  proceed,  but 
granted  qualified  immunity  as  to  her  Four- 
teenth Amendment  claim  and  dismissed 
another  claim  with  leave  to  amend. 

The  defendants  then  filed  a motion  to 
dismiss  on  April  29,  2015,  and  in  January 
2016  the  district  court  granted  in  part  and 
denied  in  part  the  motion,  dismissing  two 
more  claims  and  denying  leave  to  amend. 
The  case  remains  pending.  See:  Jones  v.  Cate, 
U.S.D.C.  (E.D.  Cal.),  Case  No.  l:12-cv- 
02181-TLN-CKD.P 

Additional  source:  www.businessinsider.com 
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Report  Highlights  Continuing  Problems 
with  Florida  Department  of  Corrections 


The  Florida  Department  of  Cor- 
rections  (FDOC)  was  the  subject  of  a 
recent  Prison  Legal  News  cover  story  that 
detailed  prisoner  deaths,  excessive  use  of 
force  by  guards,  and  other  types  of  mis- 
conduct and  corruption.  [See:  PLN,  Feb. 
2016,  p.lj.The  FDOC  was  also  criticized 
in  a recent  audit  report  issued  by  CGL,  an 
independent  consulting  firm.  The  audit, 
funded  by  a 1300,000  grant  from  Florida’s 
Office  of  Program  Policy  Analysis  and  Gov- 
ernment Accountability,  found  that  FDOC 
facilities  continue  to  be  mismanaged,  racked 
by  contraband,  staffed  by  poorly  trained 
personnel  with  high  staff  turnover,  and 
lacking  in  programs  to  reduce  recidivism. 

The  178-page  report  explored  the 
“adequacy  of  current  facility  staffing,”  find- 
ing that  the  centralization  of  staff  hiring 
had  improved  the  number  of  newly-hired 
employees.  However,  it  also  found  that 
the  FDOC’s  staff  turnover  rate  had  grown 
“by  50.4  percent  over  the  last  six  years.” 
That  resulted  in  a shortage  of  experienced 
employees  in  key  positions,  exposing  both 
prisoners  and  staff  to  dangerous  condi- 
tions. 

“Half  of  the  department’s  correctional 
officers  have  less  than  3.1  years  of  work 
experience,”  and  “at  5 of  the  10  largest 
...  facilities,  half  of  the  staff  has  less  than 
two  years  of  work  experience,”  the  audit 
stated.  The  number  of  Florida  prison 
guards  dropped  from  over  12,000  in  2006 
to  10,974  as  of  June  30,2015. 

Several  reasons  were  given  for  the 
FDOC’s  staff  retention  problem.  One  was 
the  relative  stagnancy  of  staff  salaries  - 
compensation  levels  had  not  kept  pace  with 
other  state  prison  systems,  and  even  lagged 
behind  Florida  county  jails. 

“California  and  Illinois  provide  start- 
ing salaries  that  are  61  percent  higher  than 
Florida’s.  Texas,  which  has  perhaps  the 
most  comparable  correctional  system  to 
Florida  among  the  top  10  systems,  provides 
a starting  salary  that  is  12  percent  higher,” 
the  report  said.  The  average  annual  starting 
wage  for  an  FDOC  guard  was  $31,951, 
while  trainees  start  at  $28,008  per  year. 
The  audit  noted  that  Florida  prison  guards 
“have  not  received  a general  increase  in 
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pay  in  eight  years.”  Due  to  high  turnover, 
many  facilities  “had  at  least  intermittent 
issues  of  operating  at  or  below  minimum 
staffing  levels.” 

Although  the  report  found  that  “Train- 
ing for  new  officers  meets  recommended 
professional  requirements,”  it  also  men- 
tioned that  “[n]ot  all  facilities  have  an 
officially  recognized  training  program.” 
One  in  ten  FDOC  guards  have  “yet  to 
complete  the  required  basic  pre-service 
training.”  As  a result,  inexperienced  prison 
employees  are  often  put  into  positions  “with 
limited  or  no  supervision,”  which  causes 
“minimal  coverage  of  critical  security  and 
operational  functions.” 

In  addition,  the  audit  noted  that  staff 
turnover  was  disproportionately  higher 
among  newly-hired  employees;  that  inex- 
perienced staff  tend  to  be  assigned  to  “the 
most  challenging  post  assignments”;  and 
that  almost  1,400  FDOC  guards  were  on 
Temporary  Employment  Authorization 
(TEA)  status,  which  meant  they  had  not 
completed  the  basic  training  and  certifica- 
tion program. 

The  report  further  cited  “a  significant 
number  of  staff”  on  non-inmate  contact 
status  because  they  were  under  investiga- 
tion. At  the  time  of  the  report,  95  FDOC 
employees  were  on  non-contact  status  or 
administrative  leave.  The  audit  recom- 
mended that  staff  should  not  be  allowed  to 
work  at  institutions  “when  they  are  under 
investigation  for  serious  violations.” 

With  respect  to  staffing  issues,  the 
report  concluded  that  “Many  of  the  op- 
erational deficiencies  identified  through 
this  review  can  be  directly  or  indirectly 
tied  to  the  lack  of  an  adequate  work  force 
that  possesses  the  experience  and  skills  to 
consistently  carry  out  the  mandates  of  the 
[FDOC]  as  outlined  in  policy  and  pro- 
cedure. Until  these  work  force  issues  are 
addressed,  challenges  in  maintaining  a safe 
and  secure  system  will  continue.” 

The  report  also  addressed  use-of-force 
incidents,  noting  that  such  incidents  had  in- 
creased from  6,575  in  FY 2010/11  to  7,460 
in  FY  2013/14,  before  dropping  to  6,258 
during  the  past  fiscal  year.  With  respect  to 
recidivism,  the  FDOC  publishes  a “com- 


prehensive recidivism  report  on  an  annual 
basis.”The  most  recent  data,  released  in  June 
2015,  found  an  average  re-incarceration  re- 
cidivism rate  of  25.7%,  which  was  a decline 
from  32.5%  in  2006. 

In  regard  to  rehabilitative  program- 
ming for  prisoners,  the  audit  recommended 
that  “The  Legislature  should  consider  ap- 
propriating additional  funds  to  increase 
the  capacities  of  education,  vocational, 
and  substance  abuse  treatment  programs. 
Providing  more  core  programming  would 
provide  meaningful  training  and  skills  to  a 
greater  number  of  offenders,  improve  their 
chances  of  successful  re-entry  upon  release, 
and  reduce  idleness  while  incarcerated.” 
Specifically,  the  report  found  that  security 
operations  at  FDOC  facilities  often  conflict 
with  programming. 

Finally,  the  audit  made  a number  of 
other  findings  and  recommendations  re- 
lated to  security  operations,  management, 
classification,  visitation,  security  threat 
groups  and  the  introduction  of  contraband 
into  state  prisons.  In  the  latter  regard, 
the  report  cited  data  from  FY  2013-14 
which  indicated  that  the  FDOC’s  Of- 
fice of  Inspector  General  had  reported 
finding  1,783  cell  phones,  477  knives  or 
other  sharp  weapons  and  over  two  kilos 
of  marijuana  in  state  prisons  during  that 
fiscal  year. 

State  Senator  Greg  Evers,  who  chairs 
the  Florida  Senate’s  Criminal  Justice  Com- 
mittee, expressed  concern  about  the  issues 
highlighted  in  the  report. 

“We  are  on  the  verge  of  seeing  a dan- 
gerous situation  get  out  of  hand,”  he  said. 
“Inmates  as  well  as  corrections  officers 
are  being  put  in  a situation  where  their 
life  could  be  in  jeopardy  because  of  our 
zealousness  in  putting  untrained  people  in 
positions  overseeing  inmates.” 

Clearly,  the  FDOC  has  a great  deal  of 
work  to  do  to  improve  its  operations. 

Sources:  “Study  of  Operations  of  the  Florida 
Department  of  Correction , ” Florida  Leg- 
islature, Office  of  Program  Policy  Analysis 
ajid  Government  Accountability  (November 
2015);  www.miamiherald.com;  www.op- 
paga.state.f.  us 
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Arizona:  On  December  3, 2015,  Brama 
Koroma  walked  into  a Westwood  bar  wear- 
ing a black-and-white  striped  Maricopa 
County  jail  uniform  that  he  had  purchased 
online.  Krystina  Smith  was  at  the  bar  and 
thought  it  was  a delayed  Halloween  costume. 
“He  was  acting  normal,”  she  said.  Phoenix 
police  arrived  at  the  bar  and  confronted 
Koroma  after  receiving  multiple  disturbance 
calls.  He  responded  with  threats  that  he 
would  stab  the  responding  officers  and  blow 
up  the  building.  Police  mistook  Koroma’s 
handheld  vaporizer  for  a hand  grenade,  and 
a physical  altercation  ensued.  Koroma  was 
arrested  on  two  counts  of  aggravated  assault, 
though  at  least  he  was  appropriately  dressed 
when  he  was  booked  into  jail. 

Arizona:  The  Associated  Press  re- 
ported on  October  23,  2015  that  it  had 
obtained  documents  which  confirmed 
Arizona  officials  were  caught  trying  to 
illegally  import  a shipment  of  lethal  injec- 
tion drugs  to  be  used  in  executions.  In  July, 
federal  officials  had  confiscated  $27,000 
worth  of  sodium  thiopental,  an  anesthetic 
no  longer  approved  by  the  FDA  for  use  in 
executions,  from  a British  Airways  flight  at 
the  Phoenix  airport.  Arizona  Department 
of  Corrections  spokesman  Andrew  Wilder 
protested  that  action,  saying,  “The  depart- 
ment is  contesting  FDA’s  legal  authority 
to  continue  to  withhold  the  state’s  execu- 
tion chemicals.”  Despite  a pledge  by  state 
prison  officials  not  to  use  the  lethal  injection 
drugs  without  court  approval,  the  FDA  has 
refused  to  budge. 

Arkansas:  A former  prison  chaplain 
turned  himself  in  on  December  21,  2015 
to  face  50  counts  of  sexual  assault.  Ken- 
neth Dewitt,  66,  is  accused  of  coercing 
three  female  prisoners  at  the  McPherson 
Correctional  Facility  to  have  sexual  re- 
lationships with  him.  In  2013,  while  the 
alleged  assaults  were  occurring,  Dewitt 
received  the  Arkansas  Department  of  Cor- 
rection’s “Employee  of  the  Year”  award.  All 
three  victims  described  similar  patterns  to 
the  sexual  misconduct,  which  continued 
until  Dewitt’s  retirement  from  the  prison 
system  in  2014. 

California:  Defense  attorney  David 
Cohn,  51,  admitted  to  altering  a client’s 
psychological  report  to  make  it  more  favor- 
able, and  was  sentenced  to  90  days  in  jail 
and  three  years  of  informal  probation  on 
November  9, 2015.  He  also  will  be  required 
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to  make  a $10,000  donation  to  the  Victim 
Witness  Emergency  Fund  and  pay  a $1,000 
fine.  Cohn  admitted  that  he  tried  to  get 
a better  plea  deal  for  his  client,  Carmen 
Sanchez-Flores,  by  submitting  the  falsi- 
fied document  to  Senior  Deputy  District 
Attorney  Jess  Rodriguez,  then  entering 
it  as  evidence  when  the  case  went  to  trial 
without  informing  the  psychologist  who 
prepared  it.  Sanchez-Flores  was  convicted 
and  sentenced  to  36  years  to  life  in  prison. 

California:  On  October  19,  2015,  a 
federal  judge  sentenced  former  DEA  spe- 
cial agent  Carl  Mark  Force  IV  to  78  months 
in  prison  and  ordered  him  to  pay  $340,000 
in  restitution  after  the  undercover  officer 
pleaded  guilty  to  stealing  digital  currency 
from  both  the  government  and  the  target  of 
his  investigation.  Force  had  been  assigned 
to  investigate  the  black  market  website  Silk 
Road,  known  for  online  illegal  drug  sales, 
but  sold  information  about  the  investigation 
to  Silk  Road’s  mastermind,  Ross  Ulbricht. 
He  also  extorted  Bitcoin  worth  hundreds  of 
thousands  of  dollars  from  Ulbricht.  At  sen- 
tencing, Judge  Richard  Seeborg  said,  “The 
extent  and  the  scope  of  Mr.  Force’s  betrayal 
of  public  trust  is  quite  simply  breathtaking. 
It  is  compounded  by  the  fact  that  it  appears 
to  have  been  motivated  by  greed  and  thrill- 
seeking, including  the  pursuit  of  a book  and 
movie  deal.”  Ulbricht  was  convicted  and 
received  a life  sentence  in  May  2015. 

Canada:  On  November  13, 2015,  The 
Canadian  Press  reported  that  approximately 
30  pre-trial  detainees  had  begun  a hunger 
strike  at  the  Calgary  Remand  Centre  to 
bring  attention  to  alleged  mistreatment 
and  unhygienic  practices  at  the  facility.  The 
prisoners  claimed  they  were  allowed  only 
one  change  of  clothing  per  week,  and  also 
complained  about  small  food  portions  that 
lacked  protein.  Unfair  gang  classifications 
and  resulting  restrictions  on  privileges  were 
also  concerns  raised  by  the  hunger  strikers. 
Hersh  Wolch,  a defense  attorney  for  one  of 
the  prisoners  participating  in  the  protest, 
said,  “The  one  thing  to  be  kept  in  mind  is 
that  you  have  people  here  who  are  presumed 
innocent.” 

China:  Gao  Yulun  and  Wang  Damin 
were  sentenced  to  death  on  November  13, 
2015  and  Li  Haiwei  received  a life  sentence 
after  the  trio  were  convicted  on  murder  and 
escape  charges.  Gao  was  already  on  death 
row  and  Wang  and  Li  both  faced  assault 


charges  when  they  killed  a guard  at  a jail 
in  Yanshou  County  and  escaped  wearing 
police  uniforms.  According  to  media  re- 
ports, the  escape  made  national  headlines 
after  police  launched  a massive  manhunt. 
Jailbreaks  are  uncommon  in  China. 

Colombia:  On  November  13,  2015, 
reports  began  to  surface  that  approximately 
300  imprisoned  members  of  FARC  (Revo- 
lutionary Armed  Forces  of  Colombia)  had 
started  a hunger  strike  to  demand  medical 
attention  for  jailed  comrades  suffering  from 
open  wounds,  fractured  bones  and  serious 
illnesses.  The  protesting  FARC  members 
were  being  held  in  13  facilities  across  the 
country  and  claimed  their  fellow  insurgents 
were  injured  in  combat  and  had  not  received 
medical  care  since  their  detention.  The 
hunger  strikers  demanded  the  release  of 
the  sickest  prisoners,  saying  they  were  not 
fit  for  combat  and  no  longer  posed  a threat 
to  the  state.  Around  1,500  FARC  members 
are  reportedly  imprisoned  in  Colombia. 

Delaware:  The  state  Department  of 
Justice  has  declined  to  file  charges  against 
Sussex  Correctional  Institution  guards  re- 
sponsible for  the  death  of  prisoner  Ronald 
Shoup  in  2014.  In  a 10-page  opinion  issued 
on  December  15,  2015,  Attorney  General 
Matt  Denn’s  office  said  that  while  two  au- 
topsies found  Shoup’s  death  was  a homicide, 
it  would  be  hard  to  prove  criminal  intent. 
Shoup  died  in  February  2014  after  he  be- 
came combative  and  guards  used  a shield 
to  hit  him,  then  crushed  his  body  by  piling 
on  top  of  him.  His  family  has  filed  a civil 
rights  suit  and  called  for  policy  changes. 

Egypt:  On  October  26,  2015,  Reda 
Marey,  a prisoners’  rights  lawyer  at  the 
Egyptian  Initiative  for  Personal  Rights, 
spoke  out  against  new  amendments  to 
laws  that  he  claimed  would  open  the  door 
to  physical  punishment  of  prisoners  and 
provide  legal  cover  for  violence  commit- 
ted against  prisoners  by  prison  staff.  “The 
phrasing  is  too  vague, ”he  said.The  amended 
laws  also  offer  some  improvements,  in- 
cluding special  provisions  for  prisoners 
who  are  pregnant  or  mothers  of  young 
children;  however,  Marey  noted,  “there 
are  no  guarantees  that  the  positive  aspects 
of  these  amendments  would  be  actually 
implemented.” 

Florida:  A guard  employed  at  the 
South  Bay  Correctional  Facility,  operated 
by  The  GEO  Group,  faces  aggravated  as- 
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sault  charges  after  pulling  a gun  on  a woman 
who  cut  him  off  in  traffic.  Kevin  Rogers  was 
arrested  on  December  10,2015,  nearly  two 
months  after  he  threatened  the  woman  and 
her  child  during  a road  rage  incident.  Rog- 
ers also  worked  on  a temporary  basis  as  the 
school  resource  officer  at  a local  elementary 
school.  His  attorney  said  it  makes  no  sense 
to  believe  Rogers  was  carrying  a gun  at 
the  time  of  the  alleged  crime,  as  neither 
of  his  jobs  allow  him  to  have  a firearm  in 
his  vehicle. 

Florida:  On  December  11,2015,  a St. 
Lucie  County  sheriff’s  detention  deputy 
was  arrested  on  three  counts  of  sexual  activ- 
ity with  a minor  after  a 17-year-old  male 
victim  identified  him  as  the  man  he  had 
met  on  a dating  app  for  multiple  sexual  en- 
counters. According  to  the  arrest  report,  the 
victim  admitted  to  Deputy  Richard  Akeem 
Henry  that  he  had  lied  about  his  age  when 
they  become  involved,  and  that  Henry  told 
him  he  had  had  sex  with  17-year-olds  be- 
fore. Following  his  arrest,  Henry  was  placed 
on  unpaid  administrative  leave. 

Florida:  In  July  2014,  on-duty  Pinellas 
County  deputy  Michael  Szeliga  showed  up 
“staggeringly  drunk”  to  accept  an  award  from 
Mothers  Against  Drunk  Driving  (MADD). 
On  November  9, 2015,  a 274-page  Pinellas 
County  internal  affairs  investigation  was 
released  which  documented  that  incident. 
According  to  the  investigation,  the  “wasted” 
Szeliga  was  intercepted  by  Gulfport  Police 
Chief  Robert  Vincent  before  he  entered  the 
banquet  area  where  200  other  invited  guests 
had  gathered.  That  led  to  “disrespectful” 
words  and  a call  to  Szeliga’s  supervisor,  who 
blocked  the  deputy’s  entry  to  the  ceremony. 
What  punishment  did  Szeliga  receive  for 
disrespecting  the  MADD  conference  at- 
tendees and  embarrassing  his  department? 
He  was  suspended  for  eight  hours  and 
ordered  to  write  a letter  of  apology  to  Chief 
Vincent.  The  county  also  proceeded  with  a 
planned  promotion  for  Szeliga,  who  is  now 
a detective. 
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Florida:  Patrick  Rempe,  24,  was  high 
on  the  synthetic  drug  “flakka”  on  December 
15,  2015  when  he  decided  to  visit  some 
friends  at  the  Indian  River  County  Jail.  He 
drove  his  car  into  the  entrance  of  the  build- 
ing, then  turned  the  vehicle  around  and 
crashed  it  into  a nearby  fence.  Rempe  was 
injured  when  he  became  entangled  by  razor 
wire  as  he  tried  to  climb  the  fence  to  get  into 
the  jail.  The  sheriff’s  office  posted  photos 
of  Rempe’s  damaged  car  and  of  Rempe 
trapped  by  razor  wire  on  its  Facebook  page. 
“This  is  what  drugs  do  to  you,”  said  Indian 
River  County  Sheriff  Deryl  Loar.  Rempe 
was  charged  with  felony  criminal  mischief, 
aggravated  assault  and  battery  on  a law 
enforcement  officer,  leaving  the  scene  of  an 
accident  with  property  damage  and  driving 
under  the  influence. 

Georgia:  “It  was  like  being  in  a bad 
dream,  except  you  know  you’re  not  dream- 
ing,” said  Timothy  Johnson,  referring  to 
the  29  years  he  spent  at  the  Georgia  State 
Prison  and  Houston  County  jail  after  being 
maliciously  prosecuted  and  intimidated  into 
entering  a guilty  plea  for  a murder  he  did 
not  commit.  On  November  9, 2015,  John- 
son filed  a federal  lawsuit  alleging  Warner 
Robins  police  officers  and  Houston  County 
sheriff’s  deputies  had  arrested  him  without 
probable  cause  in  1984.  According  to  the 
suit,  law  enforcement  officers  extracted 
Johnson’s  guilty  plea  by  threatening  him 
with  the  death  penalty  and  filing  false 
charges  against  his  parents.  Further,  after  his 
arrest,  Johnson  said  he  was  removed  from  a 
solitary  confinement  cell  and  taken  to  a re- 
mote location  where  he  was  dangled  from  a 
bridge.  Johnson’s  conviction  was  overturned 
in  2006  by  the  Georgia  Supreme  Court;  it 
took  seven  more  years  for  his  retrial,  where 
a jury  found  him  not  guilty  on  all  charges. 

Georgia:  In  October  2015,  a Chatham 
County  Superior  Court  jury  acquitted 
ex-deputy  Jason  Kenny  of  involuntary 
manslaughter,  instead  handing  down  a 
lesser  conviction  of  cruelty  to  an  inmate 
for  Kenny’s  role  in  the  “sadistic”  death  of 
21-year-old  Mathew  Ajibade.  Ajibade 
died  on  January  1,  2015  in  his  cell  at  the 
Chatham  County  Jail  shortly  after  Kenny 
shocked  him  four  times  with  a Taser  while 
he  was  immobilized  in  a restraint  chair. 
On  November  6,  2015,  Judge  James  Bass 
sentenced  Kenny  to  one  month  in  jail,  to 
be  served  on  weekends,  plus  three  years 
of  probation.  Two  other  jail  employees, 
Maxine  Evans  and  Gregory  Brown,  were 


also  spared  harsh  sentences  for  their  roles 
in  Ajibade ’s  death;  Evans  received  six  years 
of  probation  plus  350  hours  of  community 
service,  while  Brown  received  a three-year 
suspended  sentence.  Ajibade ’s  cousin,  Chris 
Oladapo,  was  critical  of  prosecutors  over  the 
case. “These  three  people  are  just  pawns,  and 
those  in  leadership  who  are  most  culpable 
will  be  left  unpunished,”  he  stated. 

Hawaii:  The  Oahu  Community  Cor- 
rectional Center  (OCCC)  has  a recurring 
problem  with  bedbugs.  On  November  5, 
2015,  the  Hawaii  Department  of  Public 
Safety  cordoned  off  Module  20  at  the  facil- 
ity to  conduct  tent  fumigation  of  the  entire 
area.  Up  to  120  prisoners  were  relocated 
to  the  Laumaka  Work  Furlough  Center 
while  the  three-day  intensive  treatment 
was  completed.  Director  of  Public  Safety 
Nolan  Espinda  said  the  tenting  was  done 
as  a preventative  measure  instead  of  waiting 
to  see  if  spot  treatments  such  as  spraying 
and  mattress  replacements  would  work.  The 
jail  was  last  tented  in  May  2014. 

Indiana:  In  mid-January  2016,  the 
Indiana  Board  of  Animal  Health  called 
on  a work  crew  of  prisoners  from  the  In- 
diana Department  of  Corrections  for  the 
disagreeable,  distasteful  and  potentially 
dangerous  task  of  euthanizing  60,000  tur- 
keys. Last  year  Indiana  officials  approved 
an  emergency  response  strategy  that  calls 
for  the  use  of  prison  labor  in  rural  areas 
where  workers  are  scarce  and  immedi- 
ate manpower  is  needed.  Workers  from 
multiple  state  agencies  joined  the  prison- 
ers in  donning  hazmat  suits  after  H7N8 
bird  flu  was  confirmed  to  be  the  cause 
of  death  for  several  hundred  turkeys  at  a 
farm  in  Southern  Indiana,  requiring  the 
extermination  of  the  rest  of  the  flock.  The 
“depopulation”  efforts  began  quickly  and  the 
birds  were  killed  by  mass  suffocation  using 
a government-approved  foaming  procedure. 
“This  finding  of  highly  pathogenic  H7N8 
is  unique  to  Indiana  and  the  nation,”  noted 
Indiana  state  veterinarian  Bret  D.  Marsh. 
Officials  with  the  U.  S.  Department  of  Ag- 
riculture have  said  the  virus  has  no  known 
effect  on  humans. 

Indonesia:  On  November  11,  2015, 
Indonesia’s  top  anti-drug  chief,  Budi 
Waseso,  announced  a proposal  to  build  a 
special  island  prison  for  criminals  sentenced 
to  death  under  the  nation’s  tough  anti-drug 
laws.  Waseso’s  plan  includes  stocking  the 
island  with  man-eating  crocodiles.  The 
Guardian  quoted  him  as  saying,  “You  can’t 
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bribe  crocodiles.  You  can’t  convince  them  to 
let  inmates  escape.  We  will  place  as  many 
crocodiles  as  we  can  there.  I will  search 
for  the  most  ferocious  type  of  crocodile.” 
According  to  the  Sydney  Morning  Herald, 
Waseso  also  suggested  floating  food  pack- 
ages to  the  island  and  leaving  prisoners  to 
mostly  fend  for  themselves. 

Michigan:  The  death  of  a man  jailed  in 
Macomb  County  for  owing  $772  in  unpaid 
traffic  fines  has  spurred  both  an  FBI  inves- 
tigation and  a request  from  the  American 
Civil  Liberties  Union  for  authorities  to  look 
into  the  sentencing  practices  that  led  to  his 
incarceration.  David  Stojcevski  died  on 
June  27, 2014, 16  days  after  being  booked 
into  the  Macomb  County  Jail  to  serve  a 
30-day  sentence.  He  was  found  naked  in  an 
isolation  cell  and  had  lost  50  pounds  at  the 
time  of  his  death.  Stojcevski ’s  estate  filed  a 
federal  civil  rights  lawsuit  against  the  jail 
and  its  private  medical  provider,  Correct 
Care  Solutions,  in  March  2015.  Taking 
the  position  that  Stojcevski’s  sentence  was 
illegal,  the  ACLU  said  in  an  October  19, 
2015  letter  that  his  death  was  an  “incom- 
prehensible tragedy.” 

Michigan:  Prisoners  at  the  Kent 
County  Jail  were  the  beneficiaries  of  a com- 
puter glitch  that  caused  a vending  machine 
at  the  facility  to  give  out  around  $500  in 
snacks  over  a weeklong  period.  The  prob- 
lem was  discovered  on  November  5, 2015 
after  an  accountant  noticed  discrepancies 
in  commissary  accounts.  Kent  County  Un- 
dersheriff Michelle  Young  explained  that 
when  prisoners  purchased  multiple  vending 
items,  the  machine  only  charged  them  for 


the  first  item  and,  in  many  cases,  refunded 
money  that  had  not  been  spent.  Young  said 
the  prisoners  will  likely  be  required  to  pay 
back  the  funds. 

New  Hampshire:  On  November  12, 
2015,  prison  cook  Charles  Hanson,  49, 
was  arrested  and  charged  with  felony  de- 
livery of  articles  to  prisoners.  Hanson  was 
caught  trying  to  bring  a large  amount  of 
drugs,  valued  at  $67,000,  into  the  North- 
ern New  Hampshire  Correctional  Facility 
in  Berlin.  According  to  state  police,  who 
did  not  identify  the  type  of  drugs  Hanson 
allegedly  smuggled,  he  became  the  subject 
of  a “lengthy  investigation”  after  a tip  was 
received.  State  Police  commander  Lt.  Gary 
A.  Prince  said  more  arrests  may  follow. 
Hanson  was  released  on  his  own  recogni- 
zance following  his  arrest;  he  had  worked 
at  the  prison  since  2004. 

New  Mexico:  In  a federal  lawsuit 
filed  on  December  11,  2015,  the  family 
of  Joseph  Barela  claimed  that  Corrections 
Corporation  of  America  (CCA)  allowed 
Barela  access  to  drugs  and  ignored  signs 
that  he  was  suicidal.  Barela  died  in  a soli- 
tary confinement  cell  at  the  CCA-operated 
Torrance  County  Detention  Facility  in 
2013.  His  family  alleges  in  the  suit  that 
the  company  failed  to  prevent  Barela  from 
obtaining  heroin  and  didn’t  provide  proper 
psychiatric  care  before  he  hanged  himself 
with  a bed  sheet. 

New  York:  A high  school  teaching  as- 
sistant from  Syracuse  was  arrested  on  felony 
promoting  prison  contraband  and  misde- 
meanor drug  possession  charges  after  she 
attempted  to  smuggle  cocaine  and  heroin 


into  the  Onondaga  County  Justice  Center. 
Precious  Worrell  went  to  visit  a prisoner 
at  the  jail  on  November  10, 2015  and  was 
arrested  after  staff  discovered  four  small 
balloon  baggies  of  drugs  concealed  within 
her  clothing.  Worrell  was  jailed  overnight 
and  arraigned  the  next  morning;  her  bond 
was  set  at  $10,000. 

New  York:  On  October  6, 2015,  Man- 
hattan Supreme  Court  Justice  Eduardo 
Padro  overturned  the  murder  conviction 
of  Johnny  Hincapie  and  ordered  a new 
trial  based  on  testimony  from  witnesses 
who  said  Hincapie  was  not  at  the  scene 
of  the  crime.  Hincapie,  who  had  always 
maintained  his  innocence,  served  25  years 
after  being  wrongfully  convicted  for  tak- 
ing part  in  the  subway  robbery  and  murder 
of  a tourist  in  1990.  His  conviction  was 
overturned  following  an  investigation  by 
York  College  journalism  professor  Bill 
Hughes  and  former  State  Parole  Board 
Chairman  Robert  Dennison.  Judge  Padro 
initially  ordered  Hincapie  to  remain  in 
custody  at  the  Rikers  Island  jail  with  a 
$1  bond  pending  retrial,  as  he  would  face 
deportation  if  released. 

New  Zealand:  Prime  Minister  John 
Key  came  under  fire  for  appearing  to  make 
light  of  prison  rape  during  an  appearance  on 
a radio  show  on  December  16,  2015.  Key 
played  along  with  a request  from  the  radio 
hosts  to  be  locked  in  a cage.  Once  he  was 
inside,  host  Tom  Furniss  dropped  a bar  of 
soap  and  asked  Key  to  pick  it  up.  Furniss 
then  said,  “You’ve  got  a pretty  little  mouth, 
Prime  Minister,”  referencing  rape  both  in 
prison  and  as  depicted  in  “Deliverance,”  a 
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News  In  Brief  (cont.) 


1972  movie  starring  Burt  Reynolds.  “The 
[Prime  Minister]  playing  along  with  rape 
jokes  makes  it  very  clear  how  little  regard 
he  has  for  changing  the  law  around  sexual 
violence, ’’tweeted  Deborah  Russell,  a femi- 
nist commentator. 

Oklahoma:  Prisoner  V incent  “Venom” 
Delmarco  Berry  is  facing  an  additional 
20-year  minimum  sentence  after  being 
caught  in  October  2015  with  a contraband 
cell  phone  at  the  CCA-operated  Cimarron 
Correctional  Facility  in  Cushing.  He  was 
charged  with  the  felony  ofFense  on  No- 
vember 9, 2015.  Even  if  convicted,  however, 
that  stifF  sentence  is  unlikely  to  be  a deter- 
rent because  Berry  is  already  serving  three 
consecutive  life  terms  plus  60  years  for  his 
role  in  a 2008  quadruple  drive-by  shooting. 

Oklahoma:  On  October  8,  2015,  the 
Oklahoman  reported  that  an  autopsy  had 
revealed  the  use  of  an  incorrect  drug  during 
the  execution  of  prisoner  Charles  Frederick 
Warner  on  January  15,  2015.  According 
to  the  coroner’s  report,  potassium  acetate 
was  used  as  the  final  drug  administered 
to  stop  Warner’s  heart  rather  than  potas- 
sium chloride  as  required  under  Oklahoma 
Department  of  Corrections’  protocol.  “It 
is  imperative  that  the  attorney  general 
obtain  the  information  he  needs  to  make 
sure  justice  is  served  competently  and 
fairly.  Until  we  have  complete  confidence 
in  the  system,  we  will  delay  any  further 
executions,”  Governor  Mary  Fallin  said  in 
an  email  to  the  Oklahoman. 

Pennsylvania:  Allegheny  County  jail 
guard  Joshua  Reberwas  arrested  as  he  ar- 
rived for  work  on  December  2,  2015  and 
charged  with  felony  institutional  sexual 
assault.  County  police  said  two  female  pris- 
oners had  confirmed  allegations  that  each 
had  been  involved  in  a sexual  relationship 
with  Reber.  Both  women  were  held  in  Pod 
4D,  where  Reber  was  assigned,  and  each 
reported  receiving  special  privileges  in  re- 
turn for  the  sexual  activity.  Reber  was  fired 
following  his  arrest. 

Pennsylvania:  Prisoners  at  the  Lacka- 
wanna County  Prison  are  being  ofFered 
$3.00  per  day  to  work  as  “tier  walkers”  - 
trustees  who  help  to  ensure  their  fellow 
prisoners  do  not  commit  suicide.  Since  the 
program’s  inception  in  November  2015, 
78  prisoners  have  served  to  fill  in  the  gaps 
between  guards’  routine  checks  in  units 
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where  a rash  of  suicides  occurred  between 
June  and  October  2014.  “They  walk  around 
to  the  other  cells  and  make  sure  everybody 
is  OK.  It’s  just  a little  peer  assistance,”  said 
Warden  Robert  McMillan.  “If  somebody  is 
walking  around,  it  gives  them  someone  to 
talk  to  if  they’re  in  the  cell  alone....  It  oc- 
cupies their  time.”  Commissioner  Patrick 
O’Malley,  who  was  previously  a guard  at  the 
Lackawanna  facility,  said  he  proposed  the 
“tier  walker”  system  after  a similar  program 
had  been  successful  following  a previous 
series  of  suicides.  “It’s  another  set  of  eyes,” 
he  stated.  More  than  one  in  five  prisoners 
at  the  county  prison  - 205  of  about  957  - 
reportedly  received  psychiatric  services  in 
November  2015. 

Philippines:  On  October  8,  2015,  a 
second  fire  in  two  years  ravaged  the  Leyte 
Regional  Prison  in  Leyte  province,  destroy- 
ing a maximum-security  dormitory  and 
killing  ten  prisoners.  Bureau  of  Correc- 
tions spokesman  Robert  Olaguer  said  the 
fire  may  have  been  caused  by  faulty  wiring 
installed  after  the  building  had  previously 
burned  in  2013.  Leyte  Prison  is  so  noto- 
riously overcrowded  and  has  such  poor 
conditions  that  the  Bureau  of  Corrections 
website  admits  the  prison  is  “often  below 
par”  compared  to  other  facilities.  Olaguer 
released  no  other  details  about  the  fire 
and  said  a senior  prison  official  would 
investigate. 

Russia:  Video  surveillance  footage  sur- 
faced in  December  2015  that  showed  guards 
at  a prison  in  the  city  of  Yelets  abusing  a 
prisoner  by  smashing  a cell  phone  against 
his  head  with  a mallet.  The  prisoner  is  seen 
with  the  phone  balanced  on  his  helmeted 
head.  A guard  approaches,  then  smashes 
a wooden  mallet  down  onto  the  phone, 
shattering  it.  The  prisoner  is  seen  clutching 
his  head  in  agony  while  surrounding  staff 
members  laugh.  The  video  was  turned  over 
to  local  police,  who  warned  prison  officials 
that  such  brutality  must  cease.  The  main 
suspects  were  suspended  from  their  jobs 
after  admitting  to  the  abuse  following  an 
internal  probe. 

Tennessee:  On  December  10,2015,  a 
prisoner  at  the  privately-operated  CCA  Sil- 
verdale  Detention  Facility  in  Chattanooga 
was  charged  with  sexually  assaulting  two 
fellow  female  prisoners.  Nichole  Jackson, 
22,  allegedly  put  her  gloved  hands  inside 
the  genitalia  of  the  other  women,  saying  she 
was  searching  them  for  hidden  contraband 
tobacco.  The  prisoners  said  the  incidents 
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happened  inside  a restroom  at  the  facility 
and  that  Jackson  had  threatened  them  with 
violence.  The  Chattanooga  Rape  Crisis 
Center  examined  the  women  and  found 
evidence  they  had  been  sexually  assaulted. 

Tennessee:  PLN  previously  reported 
that  a Tennessee  woman,  Dallas  Archer, 
was  discovered  to  be  concealing  a loaded 
gun  in  her  vagina  when  she  was  booked  into 
the  jail  in  Kingsport  in  2014.  [See:  PLN, 
Jan.  2015,  p.56].  On  November  20,  2015, 
Archer,  now21,was  sentenced  for  bringing 
contraband  into  a penal  facility.  She  will 
serve  three  years  in  prison,  plus  two  years  of 
probation  and  community  service.  Archer’s 
attorney,  Daniel  Cantwell,  told  reporters  he 
still  has  no  idea  why  his  client  was  packing 
heat  in  her  privates.  “I  have  never  got  an 
answer  for  that.  I don’t  know.  I think  it’s 
just  because  she  was  high,”  he  said. 

Texas:  Three  former  guards  at  the 
LaSalle  Corrections-operated  Jack  Harwell 
Detention  Center  were  indicted  on  charges 
that  they  altered  jail  records  to  cover  up 
their  failure  to  perform  cell  checks  in  the 
hours  surrounding  the  suicide  death  of  pris- 
oner Michael  A.  Martinez.  Former  guards 
Michael  Wayne  Crittenden,  24,  Milton 
Edward  Walker,  33,  and  Christopher  David 
Simpson,  24,  were  arrested  in  November 
2015  after  video  surveillance  revealed  they 
did  not  conduct  mandatory  rounds  to 
observe  prisoners  who  were  known  to  be 
mentally  ill  or  suicidal.  Each  faces  a charge 
of  felony  tampering  with  government  re- 
cords; if  convicted  they  could  be  sentenced 
to  up  to  10  years  in  prison. 

Texas:  In  a San  Antonio  courtroom 
on  October  26,  2015,  U.S.  District  Court 
Judge  Orlando  Garcia  openly  scolded  the 
warden  of  a facility  run  by  private  prison 
operator  The  GEO  Group  over  accusations 
that  prisoners  were  not  receiving  adequate 
health  care.  “Your  company  gets  millions 
and  millions  and  millions  and  millions  of 
dollars  and  we  should  get  quality  care,” 
Judge  Garcia  sternly  noted  as  he  announced 
that  a hearing  would  be  held  to  answer 
questions  about  medical  care  at  the  Central 
Texas  Detention  Facility.  The  warden  had 
admitted  that  a doctor  was  only  available 
at  the  prison  Monday  through  Thursday. 
The  day  before  Judge  Garcia’s  tirade,  federal 
judge  Fred  Biery  had  lashed  out  at  the  same 
GEO-run  facility,  saying  he  believes  some 
of  the  problems  are  because  the  prison  is 
privately-operated. 

Texas:  Former  probation  official 
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Selena  Ball  was  sentenced  on  November  12, 
2015  to  eight  years  in  prison  for  helping  to 
operate  a drug  trafficking  ring  within  the 
Dallas  County  Jail.  Ball  had  pleaded  guilty 
in  April  2015  as  one  of  11  people  indicted 
in  connection  with  the  large  cocaine  dis- 
tribution operation.  Prosecutors  said  Ball 
was  assigned  to  electronically  monitor  a 
probationer,  but  instead  became  romanti- 
cally involved  with  him  and  failed  to  report 
his  violations. The  probationer  also  pleaded 
guilty  in  the  drug  trafficking  case. 

United  Kingdom:  An  Oakwood 
Prison  guard  who  plotted  with  a prisoner 
to  smuggle  in  the  steroid-like  substance  cre- 
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atine  for  7300  was  sentenced  on  November 
14,2015  to  a year  and  nine  months  in  prison 
himself.  Matthew  Taylor,  23,  an  ex-Royal 
Marine,  had  worked  for  private  prison  oper- 
ator G4S  for  three  years.  He  conspired  with 
“career  criminal”  Mark  Clarke  to  contact 
Donna  Duffus,  Clarke’s  partner  on  the  out- 
side, to  arrange  the  exchange  of  money  and 
contraband.  The  plot  never  materialized,  but 
Taylor’s  calls  to  Duffus  were  recorded  and 
used  as  evidence  of  the  conspiracy.  Clarke 
received  a 30-month  sentence  for  his  role 
in  the  smuggling  scheme,  while  Duffus  was 
sentenced  to  a 12-month  community  order. 
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David  Gilmour,  most  well  known  as  the 
lead  singer  and  guitarist  for  the  band  Pink 
Floyd,  drew  inspiration  for  his  fourth  and 
latest  solo  album  from  his  experience  as  the 
parent  of  an  incarcerated  son.  Although 
Charlie  Gilmour  served  only  four  months 
behind  bars,  the  elder  Gilmour  said,  “Visit- 
ing your  child  in  jail  and  seeing  him  in  a 
prison  grey  tracksuit  is  not  an  experience 
I would  ever  recommend  for  any  parent.  I 
can  only  describe  it  as  deeply  depressing.” 
The  album’s  title  track,  entitled  “Rattle  that 
Lock,”  features  the  voices  of  The  Liberty 
Choir  - a group  of  soon-to-be  released 
prisoners  from  Wandsworth  Prison.  As 
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of  October  6, 2015,  the  album  was  ranked 
number  one  on  the  UK  music  charts. 

United  Kingdom:  A former  guard  at 
Addiewell  Prison  is  facing  jail  time  after 
being  caught  trying  to  smuggle  a cell  phone 
and  drugs  into  the  maximum-security  fa- 
cility in  her  vagina.  Alison  McGuire  had 
previously  quit  her  prison  job  to  marry 
convicted  armed  robber  James  McGuire 
after  she  became  romantically  involved 


with  him.  During  a visit  with  her  husband, 
guards  noticed  she  was  walking  oddly.  A 
drug-sniffing  dog  alerted  to  her  crotch 
and  she  was  transported  to  a hospital  for 
an  internal  examination.  On  the  way  to  the 
hospital,  Alison  admitted  that  she  had  the 
phone  and  £800  in  cannabis  resin  inside 
her  body,  and  asked  for  the  police  car  to 
be  stopped  because  she  was  in  discomfort 
and  needed  to  remove  it.  She  was  sentenced 
on  December  21, 2015  to  a year  in  prison. 

Virginia:  Frank  E.  Blake,  Jr.  claimed 
he  didn’t  realize  he  was  committing  a crime, 


but  on  December  15,  2015  he  received  a 
five-year  sentence  for  bigamy  after  two  of 
his  wives  visited  him  while  he  was  jailed 
on  an  unrelated  charge.  When  the  women 
tried  to  visit  Blake  it  was  discovered  that 
he  had  not  divorced  his  second  wife  before 
marrying  his  third.  Further  investigation 
determined  that  he  didn’t  divorce  his  first 
wife  before  marrying  the  second  one,  either. 
Blake  was  ordered  to  serve  18  months  in 
prison  with  the  remaining  3%  years  sus- 
pended; his  attorney  said  he  has  mental 
health  and  substance  abuse  problems. 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614  Columbia  Rd.,  Dorchester,  MA  02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301,  Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence. They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 


#504,  Oakland,  CA  9461 2 (51 0)  444-0484.  www. 
criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted.  The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use 
of  faulty  evidence,  junk  science,  faulty  eyewitness 
testimony  and  ineffective  assistance  of  counsel 
claims.  Contact:  The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.  www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #51 0,  Jenkintown,  PA  1 9046  (21 5)  576-1 1 1 0. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701 , New  York,  NY  1 001 3 (21 2)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
resources  for  imprisoned  and  released  rape  survi- 
vors and  activists  for  almost  every  state.  Contact: 
JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles,  CA 
90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur.  Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291 , Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  2001 3-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(5 1 0)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2015  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  The  Habeas  Citebook  (a  $49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  |__| 

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201 
pages.  $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  17th  Ed.,  by 
Stephen  Elias  and  Susan  Levinkind,  363  pages.  $49.99.  Comprehensive  and 
easy  to  understand  guide  on  researching  the  law.  Explains  case 
law,  statutes  and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

All  Alone  in  the  World:  Children  of  the  Incarcerated,  by  Nell  Bernstein, 
The  New  Press,  303  pages.  $19.95.  Award-winning  journalist  Nell  Bernstein 
takes  an  intimate  look  at  the  effects  incarceration  has  on 
imprisoned  parents  and  their  children.  2016  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaums,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies  informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Haulers,  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Merriam-Webster’s  Dictionary  of  Law,  634  pages.  $19.95.  Includes  defi- 
nitions for  more  than  10,000  legal  words  and  phrases,  plus  pronunciations, 
supplementary  notes  and  special  sections  on  the  judicial  system,  historic 
laws  and  selected  important  cases.  Great  reference  for  jail- 
house  lawyers  who  need  to  learn  legal  terminology.  2018 

The  Best  500+  Non  Profit  Organizations  for  Prisoners  and  Their 
Families,  3rd  edition  (2015),  142  pages.  $17.99.  The  only  up-to-date  com- 
prehensive book  of  non-profit  organizations  specifically  for  prisoners  and 
their  families.  Cross  referenced  by  state,  organization  name 
and  subject  area.  Find  what  you  want  fast!  2020  |__| 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases,  includes  medications  to  avoid,  what  diet  to  follow  P 
and  exercises  to  perform,  plus  a bibliography.  1031  I I I 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 263  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  or  — 
friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  285  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage 
claims  arising  from  accidents.  1075  

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice/neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not  I 
specifically  related  to  prisoners.  1079  I I | 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  H 
prosecution  and  adjudication.  1090  |__| 


Our  Bodies,  Ourselves,  by  The  Boston  Women’s  Health  Book  Collective, 
925  pages.  $26.00.  This  book  about  women’s  health  and  sexuality  has  been 
called  “America’s  best-selling  book  on  all  aspects  of  women’s  I- 
health,”  and  is  a great  resource  for  women  of  all  ages.  1082  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  376  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  informa- 
tion on  basic  tricks  that  police  use  to  get  people  to  incrimi- 
nate themselves.  1083  

Nolo’s  Plain-English  Law  Dictionary,  by  Gerald  N.  Hill  and  Kathleen 
T.  Hill,  477  pages.  $29.99.  Find  terms  you  can  use  to  understand  and  access 
the  law.  Contains  3,800  easy-to-read  definitions  for  common  P 
(and  not  so  common)  legal  terms.  3001  |__[ 

Criminal  Procedure:  Constitutional  Limitations,  by  Jerold  H.  Israel  and 
Wayne  R.  LaFave,  7th  edition,  539  pages.  $43.95.  Intended  for  use  by  law 
students,  this  is  a succinct  analysis  of  constitutional  standards 
of  major  significance  in  the  area  of  criminal  procedure.  1085  

Win  Your  Lawsuit:  Sue  in  CA  Superior  Court  without  a Lawyer,  by 

Judge  Roderic  Duncan,  445  pages  (4th  edition  2010).  $39.99.  This  plain- 
English  guide  shows  you  how  to  prepare  a complaint,  file  and  serve  papers, 
participate  in  setdement  negotiations,  present  a case  and  much  more.  The 
4th  edition  has  been  revised  to  reflect  recent  court  proce- 
dures and  includes  updated  forms.  2014  l__l 

Disciplinary  Self-Help  Litigation  Manual,  by  Daniel  Manville,  355 
pages.  $49.95.  By  the  co-author  of  the  Prisoners’  Self-Help  Litigation  Manual, 
this  book  provides  detailed  information  about  prisoners’  rights  in  discipli- 
nary hearings  and  how  to  enforce  those  rights  in  court.  Includes  state-by- 
state  case  law  on  prison  disciplinary  issues.  This  is  the  third 
book  published  by  PLN  Publishing.  |__| 
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Jailhouse  Medicine 

A Private  Contractor  Flourishes  Despite  Controversy  Over  Prisoner  Deaths 


This  article  was  published,  on  July  15,  2015 
by  FairWarning,  and  was  accurate  at  the 
time  of  publication.  It  has  not  been  updated  to 
reflect  changes  that  may  have  occurred  since. 
Reprinted  with  permission. 

In  July  201  i,  a jailhouse  nurse  in  Im- 
perial  County,  California  found  prisoner 
Marsha  Dau  lying  naked  and  dazed  on 
the  concrete  floor.  Charged  with  illegally 
transporting  aliens,  Dau,  58,  recently  had 
been  exhibiting  strange  and  aggressive 
behavior.  For  her  own  safety,  the  jail  put 
her  in  an  empty,  beige  cell  with  no  clothes. 
Now,  three  days  later,  she  was  on  her  back, 
semi-conscious  and  pale. 

The  nurse  who  found  her  was  Elisa 
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by  Brian  Joseph,  FairWarning 

Pacheco,  an  employee  of  the  California 
Forensic  Medical  Group,  a private  company 
that  provides  correctional  medical  services 
to  rural  counties  like  Imperial,  near  the 
Mexico  border.  Pacheco  later  would  tes- 
tify Dau  looked  dehydrated.  But  she  didn’t 
treat  it  as  an  emergency 

Rather  than  call  an  ambulance  - which 
the  company  said  would  have  cost  several 
hundred  dollars  - Pacheco,  in  her  testi- 
mony, acknowledged  that  she  instructed 
guards  to  get  Dau  to  a hospital  in  30  to 
40  minutes.  Two  guards  dressed  Dau  in 
orange  shorts,  a yellow  shirt  and  a yellow 
jumpsuit,  then  chained  her  to  a wheel- 
chair. As  they  wheeled  her  to  a van,  Dau’s 
head  slumped  forward.  One  of  the  guards 
later  remembered  her  colleague  saying  Dau 
“looks  dead.” 

That  comment,  recalled  in  a deposition, 
would  come  to  haunt  California  Forensic. 
Months  after  that  July  day,  Dau’s  hospital 
trip  became  the  subject  of  a lawsuit,  one 
of  more  than  80  filed  against  the  company 
since  2000.  The  state’s  largest  private  cor- 
rectional health  care  provider,  California 
Forensic,  or  CFMG,  is  a growing  regional 
power  in  an  obscure,  multi-billion- dollar 
industry.  It  contracts  with  27  California 
counties,  overseeing  the  health  care  of  some 
13,000  prisoners  of  jails,  juvenile  halls  and 
other  detention  facilities.  CFMG  and  a new 
sister  company  recently  secured  contracts  in 
New  Mexico,  Arkansas  and  Oregon,  and 
they  have  their  sights  set  on  expanding  into 
Texas,  Colorado  and  Washington,  among 
other  Western  states.  But  like  other  private 
correctional  medical  companies,  CFMG 
has  been  accused  of  providing  negligent 
care  that  puts  profits  before  people. 

Several  county  grand  juries  have 


investigated  the  company  and  faulted  its 
practices.  “CFMG  staff  failed  to  identify  and 
treat  symptoms  of  methadone  overdose,”  a 
Santa  Cruz  County  Grand  Jury  found  after 
a prisoner  died  in  November  2012.  A grand 
jury  in  Sonoma  County  concluded  CFMG 
protocol  “lacks  the  formality  and  specific- 
ity” necessary  to  identify  prisoners  at  risk 
for  alcohol  withdrawal  syndrome.  When 
a prisoner  in  alcohol  detox  died  in  August 
2012,  the  Ventura  County  Grand  Jury  rec- 
ommended that  the  jail  consider  replacing 
CFMG  “to  ensure  standards  of  care  are  met 
and  carried  out.”  (The  county  stayed  with 
CFMG,  but  is  considering  other  provid- 
ers when  the  company’s  contract  expires  in 
January  2016.) 

About  200  California  prisoners  have 
died  under  CFMG  care  since  2004, 
according  to  a FairWarning  analysis 
of  state  Department  of  Justice  records.  For 
the  11-year  period  that  ended  in  2014, 
FairWarning  found  that  where  CFMG 
provided  both  medical  and  mental  health 
services,  jails  had  a slightly  higher  mortal- 
ity rate  than  other  county  lockups.  The 
CFMG  rate,  excluding  homicides,  was  1.7 
deaths  annually  per  1,000  prisoners.  The 
rate  for  non-CFMG  jails  was  1.5  deaths 
per  1,000  prisoners.  CFMG  says  the  gap 
is  “not  meaningful”  because  of  differences 
in  the  types  of  jails  compared  and  in  the 
demographics  of  the  prisoners. 

Push  for  Privatization 

The  outsourcing  of  medical  care  in 
jails  and  prisons  reflects  a nationwide 
push  for  privatizing  government  duties. 
The  private  sector,  outsourcing  advocates 
say,  offers  better  services  at  a lower  cost. 
But  while  other  government  services  have 
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outspoken  constituencies,  jails  and  prisons 
do  not.  Prisoners  usually  have  little  clout 
to  demand  change  if  they  believe  they  are 
receiving  poor  health  care. 

“Society  doesn’t  really  care  about 
prisoners,”  said  Neville  Johnson,  a Beverly 
Hills  lawyer.  Johnson  sued  CFMG  and  Yolo 
County,  near  Sacramento,  over  the  August 
2000jailhouse  suicide  of  Stephen  Achen.  A 
drug  addict,  Achen  warned  some  jail  stafFers 
that  he  could  become  self-destructive  but 
promised  another  that  he  wouldn’t  hurt 
himself.  “As  we  got  into  it,  we  were  aston- 
ished at  what  we  felt  [was]  the  deliberate 
indifference  of  the  jail  staff  and  especially 
CFMG,  which  is  nothing  but  a money- 
making machine,”  Johnson  said.  CFMG 
settled  with  the  Achen  family  for  $825,000 
after  a judge  found  evidence  of  medical 
understaffing,  according  to  media  reports. 

The  private  sector  started  providing 
health  services  to  jails  and  prisons  in  the 
1970s,  when  negligent  medical  care  became 
a foremost  prisoners’ rights  issue.  Prisoners 
across  the  country  filed  lawsuits  alleging 
inadequate  care.  Courts  ruled  that  depriving 
prisoners  of  competent  medical  services  was 
unconstitutional  and  in  some  cases  ordered 
states  and  counties  to  take  corrective  action. 
Wardens  and  sheriffs,  lacking  backgrounds 
in  medicine,  turned  to  outside  contractors 
for  help. 

In  California,  substandard  medical  care 
in  state  prisons  led  to  a 2006  federal  court 
ruling  putting  prison  health  care  and  spend- 
ing under  the  authority  of  a federal  overseer. 
Recently,  responsibility  for  prisoner  health 
care  at  Folsom  State  Prison  was  transferred 
back  to  the  state  corrections  department, 
and  the  court- appointed  overseer  said  that 
in  the  wake  of  improvements  in  prisoner 
care  he  planned  to  restore  authority  for 
more  of  the  state’s  33  prisons  in  the  coming 
months. The  California  prison  system,  other 
than  sometimes  contracting  with  medical 
specialists,  does  not  outsource  its  health 
care  services. 

When  private  providers  like  CFMG 
receive  any  attention  at  all,  it’s  usually 
because  a prisoner  has  died.  But  industry 
experts  say  outsourced  services  are  often  no 
worse  than  the  care  provided  by  the  govern- 
ment. “Whether  a jail  health  care  system 
is  being  run  by  the  county  or  whether  it’s 
been  outsourced  to  a private  company, 


my  experience  is  in  both  cases  it’s  under- 
funded,” said  Marc  Stern,  a former  health 
official  with  the  Washington  Department 
of  Corrections  who  now  teaches  at  the 
University  of  Washington.  Prisoners  are 
more  likely  than  the  general  population 
to  have  chronic  or  infectious  diseases,  and 
many  take  medications. 

Today,  experts  estimate  that  roughly 
40  percent  to  50  percent  of  the  more  than 
2.2  million  incarcerated  Americans  receive 
their  health  care  from  contracted  providers. 
Some  large  state  prisons  outsource  their 
medical  care  to  university  health  systems, 
but  most  contracts  in  the  sector  are  handled 
by  private  businesses  like  CFMG  or  Cori- 
zon  Correctional  Health  Care,  the  largest 
provider  in  the  nation.  Industry  insiders 
say  private  correctional  health  care  firms 
typically  have  a profit  margin  of  about  8 
percent  on  contracts  that  pay  them  either  a 
flat  fee  per  prisoner  or  reimburse  them  for 
costs  plus  an  administrative  fee.  Critics  say 
flat  fee  contracts  give  companies,  includ- 
ing CFMG,  an  incentive  to  skimp  on  care. 
Company  executives  declined  to  discuss 
profitability  or  other  financial  information. 

Plaintiff  lawyers  such  as  Steven  Yourke 
of  San  Francisco,  who  has  settled  two  suits 
filed  against  CFMG,  are  sharply  critical. 
“Based  on  the  cases  that  I have  done,  I 
have  a pretty  negative  impression  of  this 
company,”  Yourke  said.  He  filed  one  suit 
for  the  family  of  Craig  Prescott,  a prisoner 
who,  according  to  the  complaint,  exhibited 
“delusional”  behavior  for  half  a week  in 
Stanislaus  County  jail  before  dying  after 
a scuffle  with  guards  in  2009.  Yourke  said 
the  company  should  have  done  more  for 
the  prisoner,  a common  complaint  among 
lawyers  who  have  sued  CFMG. 

The  company  dismissed  the  Yourkes’ 
claim,  saying  its  staff  knew  Prescott  as 
an  aggressive  prisoner.  CFMG  executives 
routinely  reject  accusations  against  the 
company  as  ill-informed  and  insignificant. 
They  say  CFMG  has  never  lost  a civil  trial 
in  its  32 -year  history  and  that  most  settle- 
ments it  pays  are  small.  “I  think  that  the 
most  important  thing  to  us  is  providing 
quality  service,”  said  CFMG  Chief  Operat- 
ing Officer  Elaine  Hustedt,  who  founded 
the  company  with  her  husband,  Dan,  and 
psychiatrist  Taylor  Fithian  in  1983 . Indeed, 
the  company  receives  high  marks  from 
some  cash-strapped  California  sheriffs  who 
oversee  county  jails.  “CFMG  offered  more 
services  at  a lesser  cost  than  our  old  system,” 
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former  Santa  Cruz  County  Sheriff-Coroner 
Phil  Wowak  wrote  in  a recommendation 
letter  for  the  company. 

Hustedt  said  personal  relationships  are 
the  backbone  of  CFMG’s  business  strategy 
She  described  the  company  as  a family, 
where  employees  stay  for  a decade  or  more. 
CFMG  touts  a nurse  turnover  rate  of  less 
than  10  percent  a year  - below  the  average 
attrition  for  hospitals.  “We  have  a staff  that 
really  cares  about  what  they  do.  We  want  to 
do  the  right  thing,”  Hustedt  said. 

In  fact,  that’s  CFMG’s  corporate 
motto:  “Always  do  the  right  thing.” 

A Troubled  Life 

Marsha  Dau  concealed  a struggle 
with  addiction  beneath  makeup  and  a 
playful,  gentle  spirit.  A petite  woman  with 
an  oval  face,  dyed  blonde  hair  and  false 
teeth,  Dau  was  a “hippie  in  high  heels,”  as 
her  sister  called  her.  She  favored  polka  dot 
skirts,  studied  Native  American  beliefs  and 
collected  gems.  Twice  divorced  and  child- 
less, Dau  lived  in  Cathedral  City,  near  Palm 


Springs,  where  she  cared  for  her  elderly 
mother.  “She  was  about  the  best  daughter 
a person  could  have,”  Dau’s  mom,  Ruth 
Ann  Hall,  later  testified  in  the  family’s  suit 
against  CFMG. 

But  Dau  had  problems  - namely  an 
addiction  to  pain  killers  that  she  developed 
following  a motorcycle  crash  in  her  teens. 
For  most  of  her  life,  Dau  kept  it  together, 
but  things  started  to  unravel  around  2009 
when  she  was  working  as  a bus  driver.  One 
day,  she  saw  a man  get  hit  by  a car  and 
thrown  onto  her  bus.  According  to  Dau’s 
sister,  the  experience  traumatized  Dau  so 
much  she  left  her  job,  leaving  her  with  little 
money  to  care  for  their  mother. 

On  June  30, 2011,  U.S.  Border  Patrol 
Agents  near  Westmorland,  east  of  San 
Diego,  stopped  Dau  as  she  was  driving  a 
blue  2009  Toyota  Camry.  Two  Mexican 
nationals  were  found  in  the  trunk,  along 
with  methamphetamine  in  the  car,  accord- 
ing to  a criminal  complaint.  Dau  admitted 
the  drugs  were  hers  and  said  she  was  being 
paid  $800  to  transport  the  men  after  they 
had  illegally  crossed  into  the  United  States. 

Dau  was  booked  into  the  Imperial 
County  jail  at  about  3:30  a.m.  the  next 


morning.  A medical  intake  form  filled  out 
at  the  time  noted  she  suffered  from  fibro- 
myalgia and  panic  attacks,  had  a history  of 
lung  cancer  and  once  had  surgery  to  remove 
part  of  her  lung.  (On  a subsequent  medical 
history  form,  Dau  would  reveal  she  also 
had  one  functioning  kidney  and  a history 
of  Hepatitis  C.) 

For  anxiety,  Dau  reported  taking 
prescription  Valium,  as  well  as  medica- 
tion for  chronic  pain.  CFMG’s  contract 
physician  in  Imperial  County  ordered  Dau 
to  partially  replace  her  pain  meds  with 
Tramadol,  the  dosage  for  which  he  later 
tripled,  according  to  medical  records  and 
legal  filings.  Tramadol  can  cause  agitation 
or  confusion  in  patients.  Meanwhile,  Dr. 
John  H.  Baker,  Jr.,  CFMG’s  contract  psy- 
chiatrist, ordered  Dau  to  cut  her  Valium 
dosage  in  half,  then  stop  taking  it  after  a 
few  days,  according  to  evidence  presented 
in  court.  Patients  who  stop  taking  Valium 
also  can  experience  anxiety  or  psychosis. 

Nearly  two  weeks  later,  Dau  started 
exhibiting  “bizarre  behavior,”  according 
to  nurses’  notes.  One  day  a CFMG  nurse 
found  Dau  naked  in  a cell  where  she  was 
permitted  to  wear  clothing.  The  floor  was 


Randy  & CJ 

Legal  Insights  dedicated  3 years  to  CJ’s  fight 
and  was  successful  in  winning  his  release  from  a 
life  sentence.  “So  if  you  are  in  need  of  some  help 
with  your  post  convection  issues,  I recommend 
Randy  Soderstrom  and  Legal  Insights  Inc.  He 
helped  me  tremendously.  He  has  been  on  that 
side  and  understands.” 
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Legal  Insights’  post-conviction  work  resulted  in 
an  8-year  sentence  reduction  and  Nick’s 
immediate  release.  “The  court  took  8 years  off 
and  now  am  a free  man.  Thank  you  Legal 
Insight  and  my  good  friend  Randy  for  helping 
me.  This  feeling  is  like  winning  the  lottery  but 
instead  of  money,  its  for  a new  life,  a new 
beginning  and  that  to  me  is  a blessing.” 


Legal  Insights  is  on  Your  Side 

For  Effective  Post-Conviction  Relief 


A 501(c)(3)  Non-Profit  Organization 
Results  vary  on  a case-by-case  basis. 


Post-Conviction  Specialists 

Appeals/Habeas  Corpus/2254/2255/AEDPA/Procedural  Bars/PRP/Parole/Sentence  Modification/ 
DNA/ Immigration  Services 

State/Federal  convictions,  all  50  States,  D.C.,  Federal  Courts 
Special  rates  for  Veterans  & PLN  subscribers 
Payment  plans  available  (SASE) 

Experienced  Attorneys  & Post-Conviction  Specialists  on  staff 
All  work  done  under  the  supervision  of  licensed  attorneys 
Se  habla  Espanol. 


Contact  us  for  Information 

(714)  941-0578  (ENGLISH) 

(714)  728-0132  (ESPANOL) 

INFO@LEGALINSIGHTS.ORG 

WWW.LEGALINSIGHTS.ORG 

Legal  Insights  Inc. 

25602  Alicia  Parkway,  Suite  323 
Laguna  Hills,  CA  92653 

April  2016 


4 


Prison  Legal  News 


covered  in  urine,  her  clothes  stuffed  in  the 
toilet,  covered  in  feces.  Dau  also  had  feces  on 
her  back,  buttocks  and  feet,  which  she  didn’t 
seem  to  know.  “Many  days  just  run  together 
and  I don’t  know  if  I should  still  be  here,”Dau 
told  the  nurse,  who  recorded  the  incident, but, 
according  to  court  records  and  deposition 
testimony,  never  contacted  a physician. 

A few  days  later,  Baker,  the  psychiatrist, 
saw  Dau  via  video  conference.  Baker  would 
later  testify  that  he  primarily  provided 
psychiatric  services  to  eight  CFMG  jails 
this  way,  seeing  as  many  as  140  prisoners 
in  a single  week.  Because  he  saw  prisoners 
remotely,  it  was  Baker’s  practice  to  rely  on 
nurses  to  tell  him  what  was  in  their  charts. 
He  would  testify  that  he  couldn’t  remember 
if  he  knew  Dau  was  taking  Tramadol. 

That  day,  Baker  later  testified,  he 
decided  Dau  could  be  experiencing  a psy- 
chosis related  to  her  previous  meth  use. 
He  prescribed  her  an  anti-psychotic  and 
another  drug  to  reduce  the  side  effects  of 
the  anti-psychotic. 

Dr.  Paul  Appelbaum,  a professor  of 
psychiatry  at  Columbia  University  and  a 
former  president  of  the  American  Psychi- 
atric Association,  told  FairWarning  that 


psychiatrists  rarefy  see  140  patients  in  a 
week,  but  it’s  standard  for  one  practicing 
telemedicine  to  rely  on  nurses  to  review 
patient  charts.  The  nurse  who  aided  Baker 
that  day  later  testified  she  couldn’t  remem- 
ber if  she  knew  about  Dau’s  recent  behavior, 
but  said  she  doesn’t  always  have  the  time  to 
look  at  notes  like  that. 

Dynamic  Growth 

CFMG’s  FIRST  CONTRACT,  IN  1984,  WAS 
with  Monterey  County,  where  the  com- 
pany is  based.  Early  on,  CFMG  sought  to 
differentiate  itself  from  its  competitors  by 
offering  its  services  only  to  county  facilities, 
not  to  state  prisons.  The  strategy  paid  off  as 
over  the  years  CFMG  came  to  dominate 
the  market  in  California. 

In  2012,  the  private  equity  firm  H.I.G. 
Capital  purchased  about  80  percent  of 
the  company  with  designs  on  exporting 
CFMG’s  brand  of  correctional  health  care. 
Since  then,  it’s  launched  a sister  company, 
the  Southwest  Correctional  Medical  Group, 
to  lead  the  expansion,  although  CFMG  also 
is  seeking  contracts  outside  of  California. 
“We  feel  really  proud  of  what  we  do  and 
felt  like  we  almost  had  an  obligation  to  go 


someplace  else,”  said  Kip  Hallman,  CEO 
of  the  sister  company.  Today,  CFMG  and 
its  sister  company  employ  more  than  900 
people,  mostly  nurses.  They  also  contract 
with  20  dentists,  11  psychiatrists  and  52 
other  doctors. 

For  much  of  its  history,  CFMG  has 
remained  out  of  the  spotlight,  but  that’s 
starting  to  change.  A grassroots  protest 
group  in  Santa  Cruz  called  Sin  Barras, 
Spanish  for  “without  bars,”  has  held  public 
demonstrations  calling  for  the  local  jail  to 
end  its  contract  with  CFMG.  The  group 
has  been  protesting  ever  since  four  prison- 
ers died  in  short  succession  after  CFMG 
arrived  in  2012. 

Meanwhile,  CFMG  recently  negotiated 
a preliminary  settlement  in  a high-profile, 
class-action  lawsuit  over  conditions  in 
Monterey  County.  The  settlement  requires 
CFMG  to  make  several  improvements  to 
the  medical  services  at  the  jail,  although  the 
company  admitted  no  wrongdoing  in  the 
case.  Among  the  listed  plaintiffs  was  Wes- 
ley Miller,  a prisoner  with  Type  1 diabetes 
who,  according  to  the  suit,  was  improperly 
administered  insulin  by  a CFMG  employee 
in  February  2013.  According  to  the  com- 
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Jailhouse  Medicine  (cont.) 


plaint, Miller  nearly  died  from  the  injection, 
a contention  that  CFMG  disputes. 

“This  company  should  be  taken  out. 
They  should  not  be  allowed  in  any  insti- 
tution in  the  world,”  said  Valerie  George, 
whose  son  died  of  complications  from 
sickle  cell  anemia  while  under  CFMG  care 
in  Sonoma  County.  Ryan  George,  age  22, 
was  serving  time  for  domestic  violence  in 
2007  when  he  experienced  the  onset  of 
a sickle  cell  crisis,  a painful,  but  treatable, 
condition  where  blood  vessels  become 
clogged  by  the  misshapen  cells.  For  days, 
Valerie  says,  Ryan  called  her  from  jail  in 
obvious  pain,  complaining  that  he  was 
being  neglected. 

Finally,  when  he  was  found  “unre- 
sponsive” in  his  bed,  Ryan  was  taken  to  the 
hospital,  according  to  court  records.  But 
after  a couple  of  days  of  treatment,  doctors 
there  decided  Ryan  was  exaggerating  some 
of  his  symptoms  and  sent  him  back  to  jail. 
Shortly  thereafter,  Valerie  said,  a CFMG 
doctor  called  her,  saying  Ryan  was  getting 
worse.  She  says  she  demanded  that  the 


doctor  take  him  to  the  hospital,  but  he  said 
“that’s  not  a possibility.” 

The  company  doctor  acknowledged 
in  court  papers  that  he  spoke  with  Val- 
erie George,  but  disputed  her  version  of 
what  was  said.  CFMG  executives  also  ac- 
knowledged that  the  company  would  have 
incurred  more  costs  if  Ryan  was  sent  back 
to  the  hospital,  but  denied  that  financial 
concerns  had  anything  to  do  with  his  death. 

Failing  to  Intervene 

A FEW  DAYS  LATER,  RyAN  GeORGE  WAS 
found  dead  in  his  cell,  with  dark  green  fluid 
oozing  from  his  mouth  and  eyes,  accord- 
ing to  the  civil  complaint.  A subsequent 
Sonoma  County  Grand  Jury  investiga- 
tion found  that  the  “Sheriff’s  [department] 
and  CFMG  medical  staff  failed  to  fully 
intervene”  when  Ryan’s  condition  wors- 
ened. “Fie  was  not  re-hospitalized,  despite 
exhibiting  symptoms  of  jaundice,  severe 
dehydration,  bone  pain,  altered  level  of 
consciousness  and  loss  of  urinary  and 
bowel  control,”  the  grand  jury  found.  Said 
Valerie  George,  whose  family  settled  with 
CFMG:  “They  let  him  die  like  a dog  in  a 
cage  because  this  company  would  not  pay 
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for  him  to  get  proper  medical  treatment.” 

Former  CFMG  employees  interviewed 
by  FairWarning  were  largely  complimentary 
about  the  company.  Cheryl  Sumers,  a licensed 
vocational  nurse  who  worked  for  CFMG  in 
El  Dorado  County,  near  Sacramento,  said 
she  “never  saw  anything  bad”  during  her  time 
with  the  company,  from  1998  to  2005.  “They 
were  a good  company  to  work  for.  They  took 
care  of  their  employees.  They  paid  well,”  she 
said.  Colleen  Patten,  a former  administrative 
assistant  for  CFMG  in  Sonoma  County  from 
2003  to  2009,  agreed.  “Sometimes  the  work- 
load was  pretty  heavy,”  she  said,  but  it  was  no 
different  than  a busy  hospital.  Patten  said  she 
was  “envious”  of  the  prisoners  for  how  quickly 
they  received  medical  care. 

Dana  Hudgins,  a former  licensed  voca- 
tional nurse  for  CFMG  in  Ventura  County 
from  1999  to  2006,  said  the  company  pro- 
vided good  medical  care  for  most  of  the 
time  she  was  with  them,  until  the  last  six 
to  eight  months. That’s  when  a new  nursing 
supervisor  came  in.  Hudgins  said  this  new 
supervisor  replaced  nurses  with  unquali- 
fied medical  assistants.  Prisoners  who  once 
received  their  medications  within  hours  of 
being  admitted  now  had  to  wait  three  days. 
“I  didn’t  like  the  situation  it  was  coming  to,” 
said  Hudgins.  “I  felt  it  could  become  a po- 
tential lawsuit.”  A CFMG  spokesman  said 
Hudgins  was  fired  for  performance  issues 
and  was  not  credible,  but  Hudgins  denied 
she  was  fired,  saying  she  left  for  a better  job. 

One  of  the  most  recent  prisoners  to  die 
under  CFMG  care  was  33-year-old  Jacob 
Parenti,  who,  according  to  his  family,  was  serv- 
ing a one-year  term  in  Monterey  County  for  a 
probation  violation  for  possessing  marijuana. 
According  to  court  records,  fellow  prisoners 
noticed  he  had  stopped  breathing  and  turned 
a bluish  color  on  the  morning  of  January  15, 
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2014.  His  cause  of  death  has  been  officially 
ruled  a drug  overdose,  but  his  half-sister,  Amy 
Vye,  says  she’s  spoken  with  prisoners  who  said 
her  brother  died  of  a horrible  flu  that  swept 
through  the  jail.  “Jacob  was  left  to  die  of  a 
treatable,  jail-acquired  illness,  one  for  which 
basic  medical  intervention  could  have  saved 
his  life,”  Vye  wrote  in  an  email.  In  court  filings, 
CFMG  said  Parenti  submitted  a slip  saying 
he  had  the  flu,  but  the  company  denied  that 
he  died  from  it. 

Vye  says  prisoners  told  her  that  Parenti 
was  coughing  up  blood  for  days  and  twice 
requested  medical  care,  but  was  ignored  until  it 
was  too  late.  Her  family, which  is  suing  CFMG 
and  the  county,  commissioned  an  independent 
autopsy  that  found  Parenti  died  of  the  flu. 
“At  no  point  did  any  CFMG  employee  ever 
respond  in  anyway  to  my  brother’s  prolonged 
and  preventable  death,”  Vye  said  in  an  email. 

"They  Just  Rolled  Right  Over  Us" 

“Why  wasn’t  an  ambulance  called?”  a 
guard  later  recalled  someone  asking  when 
he  wheeled  a pale  Dau  into  El  Centro  Re- 
gional Medical  Center  at  about  9:30  a.m. 
on  July  23,  2011.  A doctor  rushed  to  her 
side  and  felt  her  neck.  “She  has  no  pulse!” 


the  doctor  yelled,  according  to  a deposi- 
tion given  later  by  the  physician.  Hospital 
staff  cut  off  her  jumpsuit  and  attempted 
CPR,  but  it  was  no  use:  at  9:56  a.m.  Dau 
was  declared  dead. 

A subsequent  autopsy  by  Imperial 
County  Chief  Forensic  Pathologist  Dar- 
ryl Garber  determined  Dau  died  of  heart 
disease  with  a contributing  factor  being 
acute  drug  intoxication  from  the  multiple 
medications  she  was  prescribed.  Garber  also 
discovered  Dau  had  a bed  sore  on  her  lower 
back,  suggesting  that  she  had  been  unable 
to  move  for  some  time. 

Later,  according  to  the  minutes  from 
a meeting  about  Dau’s  death,  CFMG  and 
jail  staff  decided  that  an  ambulance  should 
have  been  called  and  that  Dau  was  “prob- 
ably”  going  through  Valium  withdrawal. 
In  March  2015,  the  California  Board  of 
Registered  Nursing  brought  incompetence 
and  gross  negligence  charges  against  Elisa 
Pacheco,  the  nurse  who  acknowledged  say- 
ing it  wasn’t  necessary  to  call  an  ambulance. 
She  still  works  for  the  company.  CFMG 
executives  declined  to  speak  about  specif- 
ics of  the  case  or  to  make  Pacheco  or  the 
psychiatrist,  John  Baker,  available  for  an 


interview,  citing  the  Board’s  pending  action 
to  revoke  the  nurse’s  license. 

Ruth  Ann  Hall,  Dau’s  mother,  sued  Im- 
perial County  and  CFMG  in  federal  court 
in  February  2012,  but  died  herself  before  the 
end  of  the  year.  Dau’s  siblings  pursued  the 
suit  in  her  place,  taking  the  case  to  trial  in 
July  2013.  But  just  before  the  proceedings, 
the  lawyer  for  the  family  said,  CFMG  told 
Dau’s  brother  and  sister  that  if  they  lost  in 
court  the  company  would  seek  tens  of  thou- 
sands of  dollars  in  fees  from  them.  Scared, 
the  family  reached  a confidential  settlement 
with  CFMG  during  the  trial.  CFMG  denies 
that  it  made  any  threats,  saying  that  it’s  not 
unusual  for  losing  plaintiffs  to  pay  fees. 
When  pressed  about  the  case,  company 
executives  said  “it  was  settled  very  much  in 
our  favor”  but  refused  to  elaborate. 

“We  were  nothing.  They  just  rolled 
right  over  us,”  said  Dau’s  sister,  Rebecca 
LaRue,  who  described  suing  CFMG  as 
the  scariest  thing  she’s  ever  done.  She  says 
she’s  let  go  of  her  anger,  but  talking  about 
Dau  still  brings  her  to  tears.  “My  sister 
was  a beautiful  human  being,”  LaRue  said. 
“I  mean,  she  made  mistakes.  She  deserved 
to  pay,  somehow.  But  not  with  her  life.” 
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Recent  decades  have  seen  the  rise 
of  not  only  private,  for-profit  prisons 
but  also  the  privatization  of  other  aspects 
of  corrections  systems,  most  notably  the 
provision  of  medical  care.  As  with  prison 
privatization,  the  only  people  who  have 
benefited  are  the  owners  of  and  investors  in 
the  companies.  Everyone  else  - prisoners, 
taxpayers  and  the  government  itself  - has 
received  short  shrift  with  little  to  show 
for  privatization  except  empty,  unrealized 
promises  of  cost  savings. 

The  prison  medical  industry  is  domi- 
nated by  a few  large  corporations  such  as 
Corizon,  Centurion  and  Wexford  Health 
Sources,  which  are  the  core  oligopoly  com- 
panies.There  are  smaller  players,  too,  though 
most  will  likely  eventually  be  bought  out  by 
one  of  the  larger  ones.  These  smaller  firms 
typically  operate  at  the  regional  and  local 
levels,  and  rarely  make  national  news  or 
headlines. Their  business  model  is  the  same: 
to  provide  as  few  services  as  possible  while 
billing  the  government  as  much  as  pos- 
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From  the  Editor 

by  Paul  Wright 

sible.This  month’s  cover  story  examines  the 
California  Forensic  Medical  Group,  one  of 
those  small  regional  companies  whose  body 
count  and  track  record  of  inadequate  care, 
negligence,  incompetence  and  greed  puts  it 
in  the  running  with  the  larger  corporations 
in  the  prison  medical  industry. 

All  too  often  the  injustices  at  the  lo- 
cal level  are  harder  to  expose  and  resolve 
simply  because  they  are  local.  One  of  the 
questions  I am  sometimes  asked  is  why  does 
PLN  report  on  lawsuits  and  terrible  condi- 
tions at  small,  rural  jails?  Why  does  PLN 
sue  county  jails  with  unconstitutional  mail 
policies  rather  than  focus  on  larger  facilities 
and  entire  prison  systems?  The  reality  is  that 
injustice  is  just  as  real  for  the  people  who  ex- 
perience it  whether  they  are  in  a big  prison 
or  a local  jail,  and  there  are  typically  even 
fewer  resources  available  at  small  detention 
facilities  - which  sometimes  have  higher 
death  rates  and  more  egregious  conditions, 
usually  because  they  are  more  poorly  man- 
aged and  face  less  scrutiny. 

For  readers  who  preordered  the  Prison 
Education  Guide  by  Christopher  Zoukis, 
the  book  arrived  from  the  printer  in  late 
February  and  shipped  within  days  after  it 
was  delivered  to  our  office.  It  has  received 
excellent  reviews  and  anyone  interested  in 
pursuing  an  education  while  incarcerated 
should  order  a copy.  While  that  title  is 
good  for  the  mind,  we  are  also  distributing 
another  new  book  that  is  good  for  the  body: 
Cell  Workouthy  L.J.  Flanders,  a former  Brit- 
ish prisoner,  which  describes  how  to  exercise 
with  no  equipment  to  build  a lean,  muscular 
body.  It’s  a great  resource  for  prisoners  in 
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isolation  as  well  as  anyone  who  does  not 
have  or  want  to  use  a gym.  We  have  been 
looking  for  a good  prison  exercise  book  to 
add  to  our  bookstore  for  several  years,  and 
this  is  the  best  one  we’ve  found  to  date.  It  is 
available  from  PLN  for  $35  - see  page  69. 

As  this  issue  goes  to  press,  the  Federal 
Communications  Commission’s  recent  order 
capping  the  cost  of  prison  phone  calls  na- 
tionwide was  due  to  go  into  effect  on  March 
17,  2016.  Nine  states  and  several  telecom 
companies  have  filed  suit  to  prevent  that 
from  happening,  however,  and  while  we  are 
intervening  in  the  case  to  defend  the  FCC’s 
order,  on  March  7 the  D.C.  Court  of  Appeals 
issued  a partial  stay.  As  described  in  greater 
detail  in  this  issue  of  PLN,  the  stay  prevents 
the  FCC’s  most  recent  rate  caps  from  going 
into  effect,  though  the  earlier  caps  imposed 
in  2014  - $ .25/ min.  for  collect  and  $ .21/ min. 
for  debit  and  prepaid  interstate  calls  - will 
still  apply.  Other  aspects  of  the  FCC’s  order 
were  not  stayed  by  the  appellate  court. 

The  struggle  around  prison  and  jail 
phone  rates  continues  and  we  need  your 
help  to  keep  that  fight  going.  Please  send 
donations  to  support  the  Campaign  for 
Prison  Phone  Justice,  so  we  can  ensure  af- 
fordable phone  rates  for  prisoners  and  their 
families.  We  are  currently  fighting  multiple 
state  attorneys  general,  the  National  Sheriffs’ 
Association,  the  nation’s  largest  prison  phone 
service  providers  - Global  TePLink  and 
Securus  - and  several  smaller  companies. 
They  are  all  bankrolled  with  money  taken 
from  prisoners  and  their  family  members 
through  exploitive  prison  and  jail  phone 
rates.  We  need  your  help  to  continue  fight- 
ing for  prison  phone  justice!  You  can  donate 
online  at  www.prisonlegalnews.org,  by  mail 
or  by  phone  at  (561)  360-2523. 

We  will  report  future  events  as  they 
occur,  including  the  outcome  of  the  court 
challenge  to  the  FCC’s  order.  The  best  way 
for  people  outside  of  prison  to  stay  abreast 
of  these  issues  is  to  subscribe  to  PLNs  free 
email  newsletter  at  www.prisonlegalnews. 
org/ subscribe/email,  where  we  report  prison 
and  corrections-related  news  on  a daily  ba- 
sis with  an  emphasis  on  litigation  and  the 
struggle  for  prisoners’  rights  and  criminal 
justice  reform. 

Enjoy  this  issue,  and  please  encourage 
others  to  subscribe  to  PLN. 


April  2016 


8 


Prison  Legal  News 


Massachusetts:  Lawsuit  Filed  to  Stop 
Dog  Searches  of  Prison  Visitors 

by  Joe  Watson 


The  American  Civil  Liberties  Union 
(ACLU) , Boston-based  Prisoners’ Legal 
Services  of  Massachusetts  (PLSM)  and 
attorney  Leonard  Singer  filed  suit  against 
the  Massachusetts  Department  of  Cor- 
rection in  January  2014  to  prevent  prison 
officials  from  using  drug-sniffing  dogs  to 
search  visitors. 

“Putting  visitors  through  the  humiliation 
of  dog  searches  will  reduce  visits  far  more 
than  it  reduces  drug  flow,”  PLSM  executive 
director  Leslie  Walker  said  of  the  searches, 
which  were  introduced  by  the  DOC  in  No- 
vember 2013  due  to  a purported  increase  in 
drugs  and  contraband  being  smuggled  in  by 
visitors.  “This  is  counterproductive  because  all 
the  research  shows  that  family  visits  are  key 
to  successful  reentry  after  prison.” 

If  a dog  alerts  to  the  presence  of  drugs, 
visitors  must  consent  to  a pat  search  or  strip 
search  or  be  barred  from  visiting. 

“In  order  to  prove  the  dog  wrong, 
visitors  will  have  to  agree  to  intrusive  and 
humiliating  searches,”  said  ACLU  of  Mas- 
sachusetts staff  attorney  Sarah  Wunsch. 
“This  is  senseless.  We  should  be  encourag- 
ing family  visits,  not  discouraging  those 
who  are  frightened  of  dogs.  Anybody  who 
really  was  carrying  drugs  would  turn  away 
if  there  were  dogs  at  the  facility  on  that  day, 
and  would  simply  come  back  another  day.” 
Attorneys  visiting  prisoners  were  also 


subject  to  searches  by  drug-sniffing  dogs, 
though  after  the  suit  was  filed  the  court 
issued  a preliminary  injunction  prohibiting 
such  searches. The  use  of  dogs  to  search  other 
visitors  was  allowed  to  continue,  however. 

“Studies  have  shown  that  when  you 
search  people  at  random,  without  cause,  you 
are  going  to  have  a high  rate  of  false  alerts,” 
Walker  warned.  “And  the  dog’s  handler 
can  unconsciously  signal  the  dog  who  to 
suspect,  which  can  create  racial  bias.” 

The  lawsuit  acknowledges  that  the  DOC 
can  take  action  to  stem  the  flow  of  drugs  into 
the  prison  system,  but  asserts  the  dog  search 
policy  is  illegal  “because  it  was  adopted  with- 
out providing  the  public  with  notice  and  an 
opportunity  to  comment,  as  required  by  law 
for  any  new  regulation,”  according  to  a joint 
statement  issued  by  PLSM  and  the  ACLU. 

The  plaintiffs  have  also  argued  that 
drug-sniffing  dogs  scare  children  and  some 
adult  visitors,  which  “will  inevitably  reduce 
the  numbers  of  visits  and  make  it  more 
difficult  for  those  who  do  come  to  have 
a normal  meeting  with  their  loved  ones.” 

In  response,  the  DOC  posted  an  online 
fact  sheet  that  said  the  dogs  are  “non- 
aggressive”  and  “generally  golden  retrievers 
or  Labrador  retrievers.”  DOC  spokesman 
Terrel  Harris  added  that  using  dogs  to  search 
visitors  was  “an  integral  element  of  our  ef- 
forts to  rehabilitate  inmates  and  return  them 


addiction  free  into  our  communities.” 

But  Lois  Ahrens,  director  of  the  Real 
Cost  of  Prisons  Project,  said  visitors  are 
not  the  main  source  of  drugs  and  other 
contraband,  and  that  prisoners  are  already 
strip-searched  after  they  receive  visits. 

“The  DOC  needs  to  look  at  staff,”  she 
noted.  “Under  the  new  policy,  most  cor- 
rectional officers  will  still  be  free  to  come 
and  go  without  screening.” 

The  case  remains  pending  and  a trial  date 
has  not  yet  been  scheduled.  See:  Nathanson 
v.  Spencer,  Suffolk  County  Superior  Court 
(MA),  Docket  No.  2014-00023-B.  FI 

Additional  sources:  Boston  Globe,  www. 
plsma.org,  www.aclum.org 
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Excited  Delirium  Syndrome:  Medical  Condition  or  Cover-Up? 


Debate  is  quietly  raging  within  the 
medical  and  law  enforcement  com- 
munities about  a diagnosis  first  indentified 
more  than  160  years  ago  which  more 
recently  has  become  associated  with  the 
deaths  of  people  in  police  custody,  many  of 
whom  were  involved  in  physical  altercations 
with  officers  or  shocked  with  Tasers  before 
they  died. 

The  diagnosis  of  “excited  delirium 
syndrome”was  initially  linked  to  psychiatric 
patients  during  the  late  1840s,  but  was  little 
heard  of  until  the  1980s  when  authorities 
in  Miami  began  using  it  to  explain  deaths 
linked  to  cocaine  use,  mental  illness  and 
confrontations  involving  the  police.  Offi- 
cials claim  the  syndrome,  a rare  neurological 
condition,  turns  normally  peaceful  indi- 
viduals into  raging,  violent  attackers. 

Since  2002,  according  to  records  from 
the  Miami-Dade  Medical  Examiner’s 
Office,  29  people  have  died  in  the  South 
Florida  city  due  to  excited  delirium;  of 
those,  nine  were  Tased  and  two  others,  who 
were  also  stunned  with  Tasers,  were  found 
to  have  had  contributing  causes  - cocaine 
intoxication  or  “psychosis.” 

Critics  contend  that  excited  delirium 
syndrome  is  not  grounded  in  science,  but  in- 
stead based  on  shaky  medical  research  that 
is  used  to  cover  up  aggressive  police  tactics. 

“The  data  supporting  it  is  tenuous,”  said 
Indiana  University  cardiologist  Dr.  Douglas 
Zipes,  who  testifies  in  court  on  behalf  of 
clients  suing  Taser  International.  “I  think 
excited  delirium  is  often  used  as  a catch-all 
to  explain  in-custody  deaths.” 

The  American  Civil  Liberties  Union 
suggests  that  excited  delirium  is  cited  as  a 
cause  of  death  mainly  to  cover  up  the  use  of 
excessive  force  by  law  enforcement.  Police 
and  medical  examiners  “are  using  ‘excited 
delirium’  as  a means  of  whitewashing  what 
may  be  excessive  use  of  force  and  inappro- 
priate use  of  control  techniques  by  officers 
during  an  arrest,”  Eric  Balaban,  senior 
counsel  with  the  ACLU’s  National  Prison 
Project,  told  NPR  during  a 2007  interview. 

San  Francisco  cardiac  pathologist  Dr. 
Steven  Karch,  who  has  extensively  studied 
the  syndrome,  disagrees.  “It’s  utterly  real. 
It’s  a not  a made-up  disease  at  all,”  he 
said.  “It  is  a first-class  medical  emergency.” 
Karch  explained  that  most  cases  of  excited 


by  David  M.  Reutter 

delirium  involve  the  police  because  those 
who  suffer  from  the  syndrome  exhibit 
violent  outbursts. 

“They’ve  come  up  with  the  concept  that 
the  individual  is  so  excited  they  bring  on 
their  own  death,” countered  Dr.  Zipes.  “That 
you  can  be  excited  is  without  question.  That 
you  can  be  delirious  is  without  question.  But 
the  concept  of  this  being  a syndrome  causing 
death  is  incorrect  and  false.” 

Excited  delirium  has  been  described 
as  a genetic  abnormality  of  the  brain  that 
might  never  reveal  itself  were  it  not  for  trig- 
gers such  as  stress,  mental  illness  or  chronic 
abuse  of  hardcore  drugs,  according  to  neu- 
rology professor  Deborah  Mash  with  the 
University  of  Miami’s  Brain  Endowment 
Bank.  Mash  directs  a project  on  excited 
delirium  that  maintains  it  “is  a medical 
emergency  that  presents  itself  as  a law 
enforcement  problem,”  and  claims  people 
who  suffer  from  the  syndrome  “exhibit 
superhuman  strength  and  are  impervious 
to  pain.”  Mash  said  an  overheated  body  is 
a telltale  sign  among  people  who  have  died 
due  to  excited  delirium. 

“Hyperthermia  is  often  a harbinger  of 
death  in  these  cases,”  she  stated.  “You  get 
hot,  you  reset  your  core  body  temperature, 
you’re  going  to  die.  It  means  you’re  going  to 
collapse. That’s  why  the  body  temperature  is 
an  important  bio  marker  of  the  condition.” 

Dr.  V incent  Di  Maio,  the  former  chief 
medical  examiner  for  San  Antonio,  Texas 
and  author  of  a book  on  excited  delirium, 
said  the  brain  sends  pulses  to  nerves  which 
cause  the  heart,  often  weakened  by  years 
of  drug  abuse,  to  beat  irregularly.  Next,  the 
victim  often  begins  shouting  and  becomes 
aggressive,  acting  panicked  and  paranoid 
and  exhibiting  extreme  strength.  Dr.  Di 
Maio  added  that  when  police  are  invari- 
ably called  to  restrain  the  victim,  the  flood 
of  chemicals  in  their  body  becomes  greater 
due  to  increased  stress,  and  the  person  col- 
lapses and  dies. 

“Essentially,  to  put  it  simply,  they’re 
dying  of  an  overdose  of  adrenaline,”  he  said. 

The  ACLU’s  Balaban  doesn’t  buy  that 
explanation.  “I  know  of  no  reputable  medi- 
cal organization  - certainly  not  the  AMA 
(American  Medical  Association)  or  the  APA 
(American  Psychological  Association)  - that 
recognizes  excited  delirium  as  a medical  or 


mental  health  condition,”  he  noted. 

“[The]  APA  has  no  official  position  on 
the  notion  of ‘excited  delirium’  as  a mental 
health  diagnosis,”  APA  spokesman  Michael 
Shulman  told  PLN  in  a March  9,  2016 
email.  “We  are,  however,  aware  of  an  ongo- 
ing debate  within  the  professional  literature 
about  such  a diagnosis.  Licensed  practicing 
psychologists  rely  on  peer-reviewed  re- 
search and  diagnostic  manuals  such  as  the 
Diagnostic  and  Statistical  Manual  of  Men- 
tal Disorders,  published  by  the  American 
Psychiatric  Association,  to  diagnose  mental 
conditions.  To  the  best  of  our  knowledge, 
‘excited  delirium’  is  not  included  in  the 
DSM-5,  the  latest  edition  of  the  aforemen- 
tioned manual.  Ultimately,  more  research 
on  the  concept  of  ‘excited  delirium’  needs 
to  be  undertaken.” 

Mash  has  defended  her  position  on  the 
syndrome.  “It’s  definitely  real,”  she  insisted, 
“and  while  we  don’t  know  precisely  what 
causes  this,  we  do  know  it  is  the  result  of 
a neural  chemical  imbalance  in  the  brain.” 

Fueling  the  controversy  further,  excited 
delirium  syndrome  is  accepted  by  the  Na- 
tional Association  of  Medical  Examiners 
and  the  American  College  of  Emergency 
Physicians.  The  syndrome  is  listed  as  the 
cause  of  death  for  about  250  people  each 
year  in  the  United  States,  though  some 
experts  say  that  number  could  be  as  high 
as  800  annually. 

Another  issue  involves  the  role  that 
Taser  stun  devices  play  in  excited  de- 
lirium deaths  that  involve  law  enforcement 
officers.  Amnesty  International,  a long- 
standing critic  of  Tasers,  has  reported  that 
since  2001  at  least  550  people  died  after 
being  Tased  by  police.  [See:  PLN,  Oct. 
2006,  p.l;  June  2005,  p.l].  The  company 
that  manufactures  the  stun  devices,  Taser 
International,  has  been  at  the  forefront  of 
educating  police  about  excited  delirium  as 
a medical  condition. 

“We’re  not  telling  departments  [that] 
excited  delirium  is  always  the  cause  of 
death  following  a Taser  application,”  said 
company  spokesman  Steve  Tuttle.  “We’re 
simply  pointing  out  the  facts:  that  excited 
delirium  is  an  issue  out  there,  and  they  need 
to  treat  this  as  a medical  emergency  if  they 
see  these  signs.”  Each  year,  he  said  Taser  In- 
ternational “sends  hundreds  of  pamphlets  to 
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medical  examiners  explaining  how  to  detect 
excited  delirium.  Taser  also  holds  seminars 
across  the  country,  which  hundreds  of  law 
enforcement  officials  attend.” 

Such  tactics  infuriate  the  ACLU’s 
Balaban.  “If  police  officers  are  being  trained 
about  this  condition  known  as  excited 
delirium,  and  are  being  told  the  people 
suffering  from  it  have  superhuman  strength, 
and  [these  people]  are  being  treated  as  if 
they  are  somehow  not  human,  it  can  lead 
officers  to  escalate  situations.” 

In  February  2015,  Fairfax  County,  Vir- 
ginia jail  prisoner  Natasha  McKenna,  37, 
died  several  days  after  she  was  Tased  four 
times  while  handcuffed  by  deputies.  Even 
though  she  weighed  just  130  pounds,  it  took 
six  guards  to  restrain  her.  Three  months  later 
the  medical  examiner  ruled  the  official  cause 
of  death  was  “excited  delirium  associated  with 
physical  restraint  including  use  of  conducted 
energy  device.”  Bipolar  disorder  and  schizo- 
phrenia were  listed  as  contributing  factors. 

Police  in  Miami  initially  claimed  Rudy 
Eugene  had  used  a designer  drug  known  as 
“bath  salts”  before  he  removed  his  clothes, 
ripped  up  a Bible,  and  pounced  on  a sleep- 
ing homeless  man  and  began  to  eat  his 


face  in  a widely-publicized  2012  incident. 
An  official  with  the  Fraternal  Order  of 
Police  said  Eugene  exhibited  symptoms  of 
excited  delirium,  though  the  cause  of  his 
death  was  not  in  doubt  - he  was  shot  dead 
by  a responding  police  officer.  A toxicology 
report  later  determined  that  he  only  had 
marijuana  in  his  system. 

Another  alleged  Miami  drug  abuser, 
Camilo  Guzman,  28,  took  off  his  clothes 
and  climbed  on  the  roof  of  a nursing  home 
in  2013  before  attacking  officers.  One  shot 
him  with  a Taser  and  Guzman  died  a short 
time  later.  His  mother,  Delia  Nunez,  dis- 
agreed that  her  son’s  death  was  caused  by 
excited  delirium. 

“I  don’t  think  he  died  of  that,”  she  said. 
“If  they  hadn’t  Tased  him,  he  wouldn’t  have 
died.  But  how  can  I dispute  it?” 

Some  critics  simply  don’t  subscribe  to 
the  notion  that  excited  delirium  is  a neu- 
rological condition  exacerbated  by  drug  use 
and  psychosis. 

“It’s  junk  science  to  a lot  of  board- 
certified  cardiologists,”  observed  attorney 
David  Gold.  “Some  people  might  buy  it, 
especially  with  cocaine  use.  But  when  the 
toxicology  comes  back  clean?” 


“They  want  the  victim  to  be  looked  at 
as  the  cause  of  his  or  her  own  death,”  added 
Dawn  Edwards  with  the  Ella  Baker  Center 
for  Human  Rights,  a non-profit  criminal 
justice  watchdog  organization  based  in 
California.  “The  bottom  line  is  that  these 
people  are  dying  at  the  hands  of,  or  in  the 
custody  of,  police  officers.” 

The  ultimate  paradox  of  the  controver- 
sy  might  be  that  some  police  departments 
have  started  training  officers  in  how  to  dif- 
fuse volatile  situations.  For  example,  police 
in  Dallas,  Texas  are  trained  to  summon  an 
ambulance  when  they  come  across  someone 
displaying  symptoms  of  excited  delirium, 
and  to  defuse  situations  involving  people 
suspected  of  being  mentally  ill. 

Whether  or  not  excited  delirium 
syndrome  is  a legitimate  medical  condi- 
tion, such  tactics  are  more  likely  to  result 
in  fewer  deaths  when  people  with  mental 
health  problems,  or  who  are  under  the  influ- 
ence of  drugs,  have  confrontations  with  law 
enforcement  officers.  FT 

Sources:  Miami  Herald ' www.  npr.  org,  www. 
miamiherald.  com , www.  washingtonpost.  com, 
www.  slate,  com,  www.  exiteddelirium.  org 
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New  Mexico:  Sharon  Jones's  Strep  Death  Among 
Shocking  Prison  Tragedies  in  Lawsuits 

by  Michael  Roberts,  Westword 


wA/estword  recently  shared  video 
V V showing  the  jailhouse  death  of  Mi- 
chael Lee  Marshall.  The  homeless  man, 
who  suffered  from  symptoms  associated 
with  paranoid  schizophrenia,  choked  on 
his  own  vomit  after  being  restrained  by 
Denver,  Colorado  deputies  in  a November 
2015  incident  the  city  coroner’s  office  has 
labeled  a homicide. 

It’s  a shocking  tale,  but  hardly  an  iso- 
lated one.  We’ve  been  reporting  for  years 
about  dubious  medical  care  and  alleged 
mistreatment  of  physically  or  mentally  ill 
prisoners  at  prisons  and  similar  facilities, 
including  Ken  McGill,  who  was  awarded 
111  million  over  a stroke  he  suffered  at  the 
Jefferson  County  jail. 

Now,  the  Denver-area  law  firm  that 
represented  McGill  - Holland,  Holland, 
Edwards  & Grossman,  P.C.  - is  collaborat- 
ing with  Farmington,  New  Mexico’s  Tucker, 
Bums,  Yoder  & Hatfield  on  a series  of  lawsuits 
involving  the  San  Juan  County  Detention 
Center  in  San  Juan  County,  New  Mexico,  just 
over  the  Colorado  state  line  near  Durango. 

The  allegations  contained  in  the 
complaints  come  across  as  real  life  horror 
stories  with  tragic  endings  that  could  have 
been  easily  prevented  but  weren’t  as  a result 
of  what  attorney  Anna  Holland  Edwards 
calls  “a  system  that  incentivizes  ignoring 
serious  medical  conditions  because  it  costs 
too  much  to  treat  them.” 

Not  that  the  expense  would  have 
been  that  great  for  three  prisoners  who 
lost  their  lives  after  being  incarcerated  at 
SJCDC.  Both  Sharon  Jones,  whose  son, 
plaintiff  Corey  Jones,  lives  in  Parker,  and 
Jesus  Marquez  died  of  strep  infections 
that  could  have  been  treated  with  simple 
antibiotics.  Indeed,  Marquez  was  felled  by 
complications  from  strep  throat  - the  sort  of 
malady  that  strikes  many  children  multiple 
times  during  their  formative  years  without 
significant  repercussions. 

And  William  “Billy”  Carter  passed 
away  after  the  jail  stopped  providing  him 
with  an  inhaler  that  helped  him  deal  with 
Chronic  Obstructive  Pulmonary  Disease. 
The  suit  in  his  name  maintains  that  “his 
breathing  issues  were  treated  with  such  de- 
liberate indifference  and  reckless  disregard 


that  he  prematurely  passed  away  of  this 
treatable  condition.” 

And  that’s  not  all.  Attorney  Greg 
Tucker  has  approximately  thirty  additional 
(and  still-living)  clients  whose  cases  against 
the  San  Juan  County  Detention  Center 
have  been  consolidated  under  the  name  of 
one  former  prisoner,  Jesse  Ray  Berkey;  they 
include  a handful  who  live  in  Colorado.  The 
lawsuit  maintains  that  these  individuals 
“were  all  told  again  and  again  that  they  were 
faking  their  serious  injuries  or  illnesses”  - 
claims  that  proved  false  but  saved  money 
in  the  short  term. 

Fakery  accusations  were  made  against 
Jones,  Marquez  and  Carter,  too  - and 
unfortunately,  it  took  their  deaths  to  de- 
finitively disprove  them. 

On  December  1,2014,  Jones  informed 
prison  staffers  that  “she  had  been  suffer- 
ing from  bronchitis  for  a couple  of  weeks 
and  that  she  had  a bad  cough,”  her  lawsuit 
states.  She  was  never  examined  by  a doctor, 
however,  and  her  condition  didn’t  improve. 
On  December  16,  she  noted  that  she  had 
just  finished  “a  course  of  cold  and  cough 
medicine”  but  she  still  had  “quite  a bit  of 
congestion/coughing”  and  asked  for  medi- 
cation. The  same  sort  was  provided  again 
sans  any  follow-up  examination. 

Another  request  for  help  came  on 
December  31,  2014,  with  Jones  noting 
that  ”my  cough  + congestion  still  get 
bad  sometimes.”  This  time,  the  medical 
staff  did  nothing  - so  on  January  3,  2015, 
Jones  wrote,  “I  put  in  a request  for  more 
cold/cough  medicine  (as  needed).  That 
was  3 or  4 days  ago.  I’ve  had  this  ‘crud’  for 
over  a month.  Maybe  I need  antibiotics  for 
infection?  Probably  have  a sinus  infection.” 

Again,  Jones  was  not  subjected  to  an 
examination,  even  though  she’d  been  sick  for 
over  a month  - and  on  January  5,  she  died. 

A couple  of  months  later,  Marquez 
suffered  through  similar  circumstances,  the 
lawsuit  about  his  case  maintains. 

Prior  to  March  2015,  he  developed 
strep  throat,  and  on  the  2nd  and  3rd  of 
the  month,  medical  staffers  were  repeat- 
edly informed  about  the  seriousness  of  his 
symptoms,  including  chest  pains. 

Among  their  responses:  submitting 


him  to  a mental  health  evaluation. 

On  March  2,  Marquez  phoned  his 
mother  to  tell  her  of  his  worsening  condi- 
tion, telling  her  “that  the  nurses  refused  to 
take  him  seriously  or  do  anything  other  than 
give  him  cold  medicine  and  Ibuprofen,”the 
suit  states.  “He  begged  his  mother  to  call  the 
nurses  and  get  them  to  take  him  seriously.” 

Marquez’s  mother,  who  was  alarmed  by 
her  son’s  labored  breathing  during  the  phone 
call,  contacted  the  SJCDC  medical  area  and 
pleaded  with  personnel  to  transfer  him  to  the 
emergency  room.  But  Marquez  wasn’t  moved 
there,  prompting  another  phone  call  to  his 
mother  in  which  he  told  her,  “My  chest  hurts 
so  bad,”  “When  I lay  down  it  hurts  worse” 
and,  repeatedly,  “I  can’t  breathe.” 

The  suit  notes:  “Shortly  before  he  got  off 
the  phone,  he  said:  ‘I  feel  like  I am  going  to 
die’  and  told  his  mother  that  he  loved  her.” 

The  next  time  Marquez’s  mother  heard 
from  the  medical  staff,  it  was  to  inform 
her  that  Jesus  was  dead.  On  March  3,  he 
succumbed  to  “necrotizing  tracheitis  and 
bronchopneumonia,  caused  by  untreated 
strep  throat,”  the  lawsuit  reveals. 

And  Carter?  He  had  Chronic  Ob- 
structive Pulmonary  Disease,  or  COPD, 
but  was  not  at  the  end  stage  of  the  malady; 
he  controlled  the  symptoms  with  two  in- 
halers, including  one  known  as  a QVAR. 
But  on  January  27, 2015,  the  jail  “stopped 
Mr.  Carter’s  QVAR  prescription  without 
obtaining  or  starting  a new  prescription,” 
his  lawsuit  states. 

In  the  days  that  followed,  Carter’s 
condition  rapidly  deteriorated.  On  February 
12,  the  suit  maintains  that  video  footage 
“shows  Mr.  Carter  walking  toward  the 
washer/ dryer  when  he  dramatically  took  ill 
and  appears  to  lie  down  on  the  floor.”  But 
after  he  told  the  nurse  who  responded  that 
he  was  nauseated,  had  vomited  and  hadn’t 
slept  for  five  days,  she  allegedly  failed  to 
secure  a doctor’s  evaluation  or  diagnosis. 

He  was  sent  back  to  his  cell  - and  when 
an  officer  checked  on  him  the  next  morning, 
he  was  dead. 

The  detention  center’s  alleged  policy 
of  skimping  on  medical  treatments  is  rein- 
forced in  the  lawsuits  by  well  over  a dozen 
accounts  from  the  Berkey  cases  - ones  that 
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didn’t  end  in  death,  but  came  close  on  a 
number  of  occasions.  Here’s  an  example. 

Marvin  Veneno,  a retired  police  officer, 
is  a diabetic  who  had  a heart  attack  in  Oc- 
tober 2015  after  medical  staff  repeatedly 
denied  him  his  known  prescription  medi- 
cations. He  had  suffered  a previous  heart 
attack  in  2014,  for  which  he  was  prescribed 
about  13  pills  daily  for  his  heart  condition. 
As  he  testified  at  the  Injunction  hearing, 
while  in  the  jail  in  October  2015,  medical 
staff  knew  but  did  not  give  him  his  necessary 
prescription  medications,  which  included 
Lisnopril,  Carvedilol,  Liopitor  and  Bril- 
lanta.  He  also  did  not  receive  his  insulin  or 
diabetic  meals  while  he  was  in  the  jail  despite 
repeated  requests  and  telling  staff  that  they 
were  urgently  needed  for  his  heart  condition. 
He  “begged” for  these  medications.  His  son 
even  brought  his  medicines  to  the  jail  but 
they  would  not  give  them  to  Mr.  Veneno. 
He  testified  he  was  just  repeatedly  “ignored.” 
He  developed  major  chest  pain  and  reported 
that  his  chest  was  “really  hurting.”  His  arms 
and  forearms  “were  turning  black  and  blue.” 
When  he  finally  saw  a nurse,  they  gave  him 
a TB  shot.  He  was  “begging  for  his  life.” 
They  made  him  work  without  medications, 
which  made  him  feel  “much  worse.”  He  got 
so  dizzy  he  fainted  and  fell  and  woke  up  in 
the  hospital  in  a pool  of  blood.  He  had  a 
“severe  massive  heart  attack”  that  required 
“five  stents  in  [his]  right  artery.” 

The  Veneno  case  took  place  after  other 
lawsuits  were  filed,  suggesting  that  the  San 
Juan  County  Detention  Center  and  its 
medical  providers  hadn’t  altered  their  poli- 
cies despite  the  additional  scrutiny.  But  in 


January  2016,  attorney  Tucker  says,  he 
found  out  that  the  firm  providing  medical 
care  for  SJCDC  “lost  their  contract  and  the 
doctors  in  charge  of  it  have  been  terminated. 
So  we’re  happy  they’re  making  some  steps 
to  change  things  over  there.” 

This  is  among  the  only  developments 
that  cheer  Tucker,  a former  district  attorney 
for  San  Juan  County  whose  decision  to  sue 
a county  operation  has  definitely  been  noted 
by  many  of  his  former  colleagues. 

“To  me,  it  shocks  the  consciousness,” 
he  says.  “Most  of  these  people  were  never 
convicted  of  anything.  But  when  they’re 
put  in  jail,  they  don’t  have  a choice  about 
medical  care.  They’re  confined,  and  if  the 
jail  isn’t  giving  them  the  right  medication, 
it  can  be  a death  sentence.  Nurses  shouldn’t 
act  as  jury  and  executioner,  but  that  appears 
what’s  been  happening  in  some  of  these 
cases”-  some  serious  enough  that  he  thinks 
criminal  investigations  might  be  warranted. 

Denver  attorneyjohn  Holland  is  equal- 
ly frustrated  by  the  situation  in  San  Juan 
County  and  beyond.  In  his  view,  the  cases 
“demonstrate  an  admitted  widespread  cul- 
ture and  habit  in  the  jail  of  treating  inmates 
as  faking  their  serious  illnesses  to  avoid  the 
jail’s  constitutional  obligations  to  provide 
them  with  urgently  required  medical  care,” 
he  writes  via  e-mail.  “These  lawsuits  are  part 
of  a widening  national  effort  by  legal  advo- 
cates for  families  in  these  calamities  to  serve 
clear  notice  on  governments  operating  jails 
everywhere  that  it  is  much  less  expensive  to 
provide  required  medical  care  than  to  defend 
grim  lawsuits  like  these  when  such  care  is 
not  afforded.”?^ 


Ed.  Note:  On  January  15, 2016,  U.S.  District 
Court  Judge  James  O.  Browning  denied  a 
motion  filed  by  current  and  former  SJCDC 
prisoners  to  appoint  an  independent  monitor 
to  oversee  medical  care  at  the  facility.  “In  the 
end,  the  plaintiffs  have  not  produced  sufficient 
evidence  that  the  defendants  acted  deliberately 
indifferent  to  their  medical  needs,”  Browning 
held.  The  case  remains  pending.  See:  Salazar 
v.  Saji  Juan  County  Detention  Center,  U.S.D.C. 
(D.  NM),  Case  No.  l:15-cv-00417-JB-LF.  H 

This  article  was  originally  published  on  Jcmu- 
ary  22, 2016  by  Westword  ( www.  westword. 
com),  an  independent  weekly  publication  based 
in  Colorado ; it  is  reprinted  with  permission. 
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South  Carolina  Sheriff  Resigns,  Pleads  Guilty  to  DUI 


IN  2012,  A HISTORIC  $599,000  SETTLE- 

ment  was  reached  between  Prison  Legal 
News  and  then-Berkeley  County,  South 
Carolina  Sheriff  Wayne  DeWitt  after 
the  Berkeley  County  jail  rejected  PLN s 
monthly  publication  and  books  mailed  to 
prisoners  at  the  facility.  At  the  time,  the  jail 
only  allowed  prisoners  to  receive  Bibles. The 
settlement  included  $100,000  in  damages 
plus  $499,000  in  attorney  fees,  and  repre- 
sents the  largest  amount  ever  paid  in  a First 
Amendment  jail  or  prison  censorship  case 
in  the  United  States.  [See:  FLA,  Feb.  2012, 
p.  14;  Nov.  2010,  p.38]. 

PLN  subsequently  filed  a public  records 
request  with  the  South  Carolina  Budget 
and  Control  Board,  which  revealed  that 
Berkeley  County  had  paid  an  additional 
$390,036.70  in  attorney  fees  and  costs  to 
defend  against  the  lawsuit. 

DeWitt,  who  served  as  sheriff  for  20 
years,  resigned  on  February  4, 2015,  saying 
he  had  “cast  a cloud”  over  his  post  follow- 
ing his  arrest  on  December  28,  2014  for 
DUI  and  leaving  the  scene  of  an  accident. 
DeWitt  was  driving  a county  pickup  truck 
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when  he  rear-ended  another  vehicle  at  an 
intersection.  He  then  fled  the  scene  - and 
pursuing  police  - at  speeds  of  over  100 
mph  for  more  than  two  miles.  Most  of  the 
incident  was  captured  on  police  dashcam, 
including  footage  of  the  swaying  and  stum- 
bling sheriff  being  handcuffed  after  failing 
a field  sobriety  test. 

An  investigation  by  the  Post  and  Cou- 
rier newspaper,  which  obtained  nearly  400 
pages  of  personnel  records,  revealed  that 
DeWitt’s  DUI  arrest  was  not  the  only 
“cloud”  he  had  cast  during  his  lengthy 
tenure  with  the  sheriff’s  department.  The 
documents  indicated  the  former  sheriff 
had  faced  multiple  sexual  harassment  al- 
legations, crashed  a cruiser,  been  demoted 
for  not  following  warrant  procedures  and 


OVER  1-5  MILLION  FAMILIES  WITH  LOVED 

ones  in  state  and  federal  prisons  will 
experience  significant  financial  relief  with 
respect  to  the  costs  of  Inmate  Calling 
Services  (ICS)  beginning  March  17,2016, 
despite  the  best  efforts  of  several  major 
ICS  providers,  including  Global  TePLink, 
Securus  and  Telmate,  and  a court-ordered 
partial  stay  on  rate  caps. 

The  Federal  Communications  Com- 
mission (FCC)  voted  on  October  22,2015 
to  enact  reforms  to  protect  families  that  rely 
on  phone  calls  to  stay  in  touch  with  incar- 
cerated loved  ones.  [See:  PLN,  Dec.  2015, 
p.40] . ICS  providers  wasted  no  time  in 
appealing  to  the  U.S.  Court  of  Appeals  for 
the  D.C.  Circuit  in  an  attempt  to  invalidate 
the  FCC’s  order,  so  they  can  continue  to 
prey  on  prisoners’ families  through  inflated 
phone  rates  and  exorbitant  fees. 

Historically,  the  cost  of  prison  phone 
calls  has  been  extremely  high  - more 
than  $1.00  per  minute  in  many  cases. 
Under  the  leadership  of  Commissioner 
Mignon  Clyburn  as  Acting  Chair,  the 
FCC  took  the  first  step  in  reforming  the 
prison  phone  industry  with  a historic  vote 
in  August  2013  to  cap  interstate  (long 
distance)  ICS  calls  with  interim  rates  of 
$0.25/min.  for  collect  calls  and  $0.21/ 
min.  for  debit  and  prepaid  calls.  [See: 
PLN,  Dec.  2013,  p.l]. 

In  its  October  2015  order  the  FCC 


received  below-average  marks  in  eight 
of  10  performance  measures,  including 
leadership. 

On  January  11,2016,  DeWitt  pleaded 
guilty  to  charges  related  to  the  DUI  acci- 
dent and  was  sentenced  to  30  days  in  jail, 
suspended  to  three  years  of  probation,  plus 
60  hours  of  community  service.  He  joins  the 
ranks  of  at  least  eight  other  South  Carolina 
sheriffs  who  have  faced  criminal  charges  in 
the  past  six  years,  including  former  Lexing- 
ton County  Sheriff  James  Metts,  who  was 
sentenced  to  366  days  in  federal  prison  plus 
a $10,000  fine  in  April  2015  for  accepting 
bribes.  [See:  PLN,  April  2013,  p.48] . 

Sources:  www.wbtw.com,  www.postand- 
courier.com 


issued  lower  rate  caps  scheduled  to  go 
into  effect  on  March  17, 2016,  including 
caps  of  $0.11/min.  for  debit  and  prepaid 
calls  and  $0.14/min.  for  collect  calls,  both 
interstate  and  intrastate,  made  from  state 
and  federal  prisons.  Caps  on  calls  from 
local  jails  were  set  to  go  into  effect  several 
months  later. 

However,  on  March  7, 2016  the  D.C. 
Court  of  Appeals  stayed  implementation 
of  the  lower  rate  caps  - though  the  FCC’s 
limits  on  ancillary  fees  charged  in  addition 
to  per-minute  phone  rates  will  go  into  effect 
as  scheduled.  This  will  provide  substantial 
relief  to  prisoners’ families,  as  ancillary  fees 
represent  up  to  40%  of  the  cost  of  a call. 
Pursuant  to  the  FCC’s  order,  ICS  providers 
can  charge  only  three  ancillary  fees:  up  to 
$3.00  for  automated  payments  by  phone  or 
online,  $5.95  for  payments  made  through  a 
live  agent  and  $2.00  to  receive  paper  bills. 
The  FCC  also  banned  flat-rate  calls. 

Further,  the  stay  by  the  appellate  court 
means  that  the  FCC’s  initial  interim  rates 
of  $0.21/min.  for  debit  and  prepaid,  and 
$0.25/min.  for  collect  interstate  calls,  will 
remain  in  effect.  Prisoners’ families  will  also 
benefit  from  the  elimination  of  connec- 
tion fees  and  minimum  account  balance 
requirements,  in  addition  to  a regulatory 
requirement  that  all  ICS  providers  must 
publicly  disclose  their  phone  rates.  Addi- 
tional reforms  ordered  by  the  FCC  target 
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phone  services  for  the  deaf  and  hard  of 
hearing,  including  the  rates  for  calls  made 
through  TTY  devices. 

The  State  of  Oklahoma,  Oklahoma 
County  Sheriff  John  Whetsel  and  the 
Oklahoma  Sheriffs’ Association  have  inter- 
vened in  the  appeal  challenging  the  FCC’s 
order,  in  an  effort  to  continue  receiving 
lucrative  commission  kickbacks  from  rev- 
enue generated  from  prisoners’ phone  calls. 
[See:  PLN, March  2016, p.22].  Eight  other 
states  have  also  sought  to  intervene,  includ- 
ing Arizona,  Arkansas,  Indiana,  Kansas, 
Louisiana,  Missouri,  Wisconsin  and  Ne- 
vada, led  by  Wisconsin  Attorney  General 
Brad  Schimel.  The  states  contend  the  rate 
caps  imposed  by  the  FCC  would  not  cover 
necessary  security-related  costs  for  prison 
phone  services. That  is  a red  herring,  though, 
as  11  state  DOCs  currently  charge  phone 
rates  below  the  $.ll/min.  cap  in  the  FCC’s 
order,  which  indicates  that  low  rates  are 
possible  without  sacrificing  security  needs. 

The  issue  is  really  about  money,  not 
security. 

“We’ve  looked  at  the  impact  of  the 
[FCC  rate  cap]  rule,  and  the  department 
stands  to  lose  13,000,000  a year,”  said 
Oklahoma  Department  of  Corrections 
spokesperson  Terri  Watkins.  “We  will  work 
through  the  appeal  process  because,  with 
budget  constraints,  we  can’t  make  it  up  any 
other  way.” 

Close  attention  should  be  paid  to  the 
profound  conflict  of  interest  demonstrat- 
ed by  the  state  Attorneys  General  seeking 
to  challenge  the  FCC’s  order.  Elected 
to  represent  the  interests  of  all  taxpay- 
ers, they  are  apparently  only  interested 
in  price  gouging  some  of  their  poorest 
citizens  in  exchange  for  continued  kick- 
backs  from  ICS  providers.  These  efforts 
to  oppose  prison  phone  reforms  serve  to 
underscore  the  need  for  regulatory  action 
by  the  FCC,  since  very  few  public  officials 
are  willing  or  able  to  stop  the  financial 
exploitation  of  prisoners’  families  - and 
at  least  nine  states  have  clearly  indicated 
they  will  spend  taxpayer  dollars  to  ensure 
that  such  exploitation  continues,  by  chal- 
lenging the  FCC’s  order. 

“While  it  is  disappointing  that  the 
Court’s  initial  ruling  did  not  allow  the 
FCC’s  lower  rate  caps  to  go  into  effect  as 
scheduled,  we  are  confident  that  victory 
will  be  achieved  despite  the  legal  challenge 
filed  by  hedge  fund-owned  ICS  providers 
to  delay  drastic  cuts  to  their  obscene  profit 


margins,”  said  Paul  Wright,  executive  direc- 
tor of  the  Human  Rights  Defense  Center, 
PLN’ s parent  non-profit  organization. 
“There  should  be  no  mistake  that  the  pro- 
visions of  the  FCC  order  that  will  go  into 
effect  in  state  and  federal  prisons  [on  March 
17],  and  later  in  jails  nationwide,  represent 
a significant  step  forward  for  millions  of 
families,  which  will  see  immediate  financial 
benefits,”  he  added. 

“Ultimately,  we  believe  the  court  will 
uphold  the  new  rates  set  by  the  Commis- 
sion,” FCC  Chairman  Tom  Wheeler  and 
Commissioner  Clyburn  said  in  a joint 
statement. 

The  FCC’s  order  as  applied  to  local 
jails  is  scheduled  to  go  into  effect  on  June 
15,  2016  except  for  the  rate  caps,  ranging 
from  10.14/min.  to  10.22/min.  for  debit 
and  prepaid  calls,  which  were  included  in 
the  partial  stay  issued  by  the  D.C.  Court  of 
Appeals.  See:  Global  Tel*Linkv.  FCC,U.S. 
Court  of  Appeals  for  the  D.C.  Circuit,  Case 
No.  15-1461.  H 

Sources:  HKD C press  release  (March  10, 
2016);  www.journaltimes.com;  www. 
Iaw360.com;  www.kfor.com 
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California  Lifers  Paroled  in  Record  Numbers 


PRISONERS  SERVING  LIFE  SENTENCES  IN 

California  have  been  paroled  at  a record 
rate  since  Governor  Jerry  Brown  took  of- 
fice in  January  2011  - a positive  trend  in 
the  view  of  many  advocacy  groups,  but  one 
that  causes  worry  among  victims’  rights 
advocates  despite  statistics  which  reveal  a 
recidivism  rate  of  less  than  one  percent  for 
paroled  lifers. 

California  is  one  of  only  three  states 
where  the  governor  has  final  say  on  deci- 
sions by  state  parole  boards  (Maryland 
and  Oklahoma  are  the  other  two),  and 
Brown  has  approved  parole  for  82%  of  the 
1,590  lifers  whose  cases  were  presented 
to  him  by  the  California  Board  of  Parole 
Hearings  (Board).  During  the  first  2 V2 
years  he  was  in  office,  more  lifers  were 
released  from  prison  than  during  the 
previous  three  gubernatorial  administra- 
tions combined. 

Governor  Brown  has  reversed  the 
Board’s  recommendations  less  than  20% 
of  the  time  compared  to  his  predecessor, 
Arnold  Schwarzenegger,  whose  reversal  rate 
hovered  at  70%.  Former  Governor  Gray 
Davis  reversed  most  of  the  Board’s  deci- 
sions, granting  parole  to  less  than  one  in  10 
lifers  whose  files  crossed  his  desk.  The  con- 
sequence of  such  a tough-on-parole  stance 
was  a dramatic  increase  in  the  number  of 
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by  Christopher  Zoukis 

life-sentenced  prisoners.  As  of  2013  more 
than  26,000  prisoners  in  California  - one 
in  five  - were  serving  life  sentences,  which 
was  the  highest  percentage  of  lifers  among 
state  prison  populations. 

While  some  point  to  overcrowding 
as  the  reason  behind  the  increase  in  the 
number  of  prisoners  being  paroled,  most 
observers  credit  a 2008  California  Supreme 
Court  decision  that  changed  the  legal  land- 
scape for  offenders  serving  life  sentences. 
That  case  involved  Sandra  Davis  Lawrence, 
who  spent  24  years  in  prison  for  fatally 
shooting  her  lover’s  wife  during  a jealous 
rage.  The  Board  recommended  her  release 
four  times,  but  three  different  governors 
reversed  those  decisions.  [See:  PLN,  April 
2009,  p.30]. 

In  upholding  Lawrence’s  parole,  the 
state  Supreme  Court  held  it  was  no  longer 
sufficient  to  base  parole  decisions  on  the 
viciousness  of  the  crime.  Rather,  lifers 
have  the  right  to  present  evidence  of  re- 
habilitative efforts  at  their  parole  hearings 
to  demonstrate  they  are  no  longer  a threat 
to  society.  The  Court  found  that  Lawrence 
had  cited  “overwhelming”  evidence  she  had 
been  rehabilitated  and,  therefore,  was  no 
longer  dangerous. 

That  decision  changed  everything, 
according  to  Jennifer  Shaffer,  executive  di- 
rector of  the  Board  of  Parole  Hearings.  “As 
you  can  imagine,  if  their  crime  alone  could 
keep  them  from  being  paroled  forever  then 
that  was  really  not  life  with  the  possibility 
of  parole.  So  there  had  to  be  something 
else,”  she  said. 

Governor  Brown  pointed  to  the  change 
in  the  law  as  the  key  element  in  his  ap- 
proach to  making  lifer  parole  decisions. 
He  said  he  was  not  in  a position  to  explain 
why  so  many  parole  recommendations  were 
reversed  by  previous  governors,  stating,  “I 
don’t  know  what  they  did  and  whether  they 
read  the  record  or  whether  they  looked  at 
the  law.” 

“If  an  individual  is  eligible  for  parole 
and  the  board  determines  they  are  no  longer 
a threat,  the  law  says  they  must  be  paroled 
unless  there  is  firm  evidence  indicating  they 
are  still  a threat,”  explained  Brown  spokes- 
man Evan  Westrup. 

The  governor  also  pointed  to  his  core 
belief  that  people  can  change  as  a factor  in 


granting  parole.  “I  have  been  brought  up 
in  the  Holy  Roman  Catholic  Apostolic 
Church,”  he  said,  “and  redemption  is  at  the 
very  core  of  that  religion.” 

Prior  to  2008,  California  had  stringent 
parole  restrictions  that  made  parole  almost 
impossible  for  lifers.  A Stanford  University 
study  of  parole  rates  from  1990  to  2010 
found  that  those  convicted  of  murder  had 
only  a 6%  chance  of  leaving  prison  alive. 
Since  the  2008  California  Supreme  Court 
decision,  however,  around  3,000  lifers  have 
been  paroled  - including  a record  670  in 
2012  - compared  to  the  three  decades  prior 
to  the  ruling,  when  only  180  lifers  were 
released  on  parole.  More  than  80%  of  lif- 
ers are  serving  time  for  murder;  the  others 
were  mostly  convicted  of  sex  offences  and 
kidnapping. 

Some  victims’  rights  advocates  think 
the  mounting  number  of  paroled  lifers  is 
a dangerous  trend.  Christine  Ward,  who 
heads  the  Crime  Victims  Action  Alliance, 
called  the  new  parole  policy  an  experiment 
with  public  safety. 

“It  really  is  like  playing  Russian  rou- 
lette,” she  said.  “We  just  hope  that  that 
one  time  bomb  doesn’t  go  off  and  create 
that  really  serious,  heinous  crime  that  will 
leave  not  only  that  family  devastated  but 
the  entire  state  devastated.  We’ve  seen  it 
before.” 

Even  the  notion  that  a lifer  could 
be  paroled  creates  stress  for  families  of 
crime  victims.  At  a Sacramento  rally  for 
victims,  Susan  Hamlin  spoke  about  the 
emotional  distress  caused  by  having  to 
attend  a parole  hearing  for  a person  who 
had  victimized  her  family.  ’’The  dread 
of  this  hearing  and  fear  of  his  possible 
release  set  in  a full  year  prior  to  the  hear- 
ing,” she  stated. 

Governor  Brown  told  the  rally  that 
crime  victims  are  not  forgotten,  despite  the 
rise  in  the  number  of  lifers  being  granted 
parole.  “When  you  come  here  and  you  show 
us  the  pictures  of  real  human  beings  who 
are  your  loved  ones  who  were  murdered, 
then  it  isn’t  abstract,”  he  told  the  crowd. 
“It’s  a person.” 

Most  data  points  to  a low  risk  of 
recidivism  for  paroled  lifers.  A Stanford 
University  study  found,  for  example,  that 
of  860  murderers  released  on  parole  in 
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California  between  1995  and  2010,  only 
five  were  returned  to  prison  for  commit- 
ting new  felonies  and  none  for  crimes 
requiring  life  terms,  such  as  murder. 
Another  study  quoted  by  the  Los  Angeles 
Times  revealed  that  33  parolees  were  re- 
turned to  custody  for  mostly  “technical 
violations,” such  as  “using  drugs, ’’“buying 
beer,”  “public  use  of  alcohol,”  “unpermit- 
ted travel  to  visit  family”  and  “possessing 
a banned  iPhone.” 

By  contrast,  California’s  overall  recidi- 
vism rate  has  been  estimated  at  nearly  50% 
in  recent  years. 

Experts  point  to  the  age  of  lifer  parol- 
ees as  a contributing  factor  in  their  lower 
recidivism  rates:  The  average  age  of  lifers 
at  their  parole  hearings  is  51.  State  prison 
officials  have  also  taken  steps  to  help  life- 
sentenced  prisoners  prepare  for  release,  now 
that  the  likelihood  is  not  as  remote,  such 
as  offering  a program  on  leadership  at  San 
Quentin  State  Prison. 

Over  the  course  of  several  weeks,  pris- 
oners who  enroll  in  ELITE,  or  “Exploring 
Leadership  and  Improving  Transitional 
Effectiveness,”  learn  skills  such  as  manag- 
ing emotions,  active  listening  and  using 
consensus  to  build  coalitions.  The  program 
also  teaches  prisoners  how  traits  like  im- 
pulsiveness, pessimism,  anger  and  lack  of 
personal  empathy  can  contribute  to  crimi- 
nal behavior.  Prison  officials  say  taking  the 
course  prepares  prisoners  for  life  on  the 
outside  and  helps  them  demonstrate  their 
suitability  for  parole. 

“Most  of  these  guys  understand 
there  is  a light  at  the  end  of  the  tunnel 


now,  so  it  just  helps  improve  the  overall 
environment  for  them,”  said  Associate 
Warden  Jeff  Lawson.  “And  it  gets  the  ones 
who  were  maybe  straddling  the  fence  to 
actually  get  off  the  fence  and  get  on  the 
right  side.” 

After  completing  the  ELITE  program, 
lifer  Duane  Reynolds  said  he  was  optimistic 
that  he  would  soon  be  paroled  after  being 
turned  down  three  times  during  the  24 
years  he  had  served  in  prison.  “I  murdered 
my  supervisor,”  he  said,  “high  on  drugs.  So 
my  life  was  out  of  control.”  Reynolds,  who 
was  30  years  old  at  the  time  of  the  crime, 
is  now  in  his  50s. 

“The  fact  that  people  are  going  home  is 
just  really  encouraging  to  a lot  of  individu- 
als” serving  life  sentences,  he  noted. 

That  encouragement  may  be  com- 
ing to  an  end,  however.  The  most  recent 
Executive  Report  on  Parole  Review 
Decisions  issued  by  Governor  Brown’s 
office,  covering  the  period  from  January  1 
through  December  31,  2015,  detailed  his 
actions  on  96  parole  decisions.  Of  those, 
he  reversed  95  recommendations  for  parole 
and  modified  one. 


Sources:  Associ- 
ated Press,  http:// 
enews.  e arthlink. 
net,  www.sacbee. 
com,  www.san- 
tafenew  mexican. 
com,  http://hlogs. 
kqed.org,  www.npr. 
org,  www.  cj cj.  o rg, 
www.  latimes.  com 
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Settlement  in  California  Jail  Suit  Includes 
$4.8  Million  in  Attorney  Fees,  Costs 

by  Derek  Gilna 


After  four  prisoners  committed 
suicide  in  the  Salinas  branch  of  the 
Monterey  County,  California  jail  system 
within  a five-year  period,  a class-action 
lawsuit  was  filed  in  2013  against  both  the 
jail  and  California  Forensic  Medical  Group, 
alleging  substandard  intake  procedures, 
medical  care  and  mental  health  treatment. 

Shortly  after  an  injunction  was  issued 
by  the  federal  court  in  favor  of  the  plaintiffs, 
the  parties  reached  a preliminary  settlement 
in  May  2015.  Pursuant  to  that  settlement, 
the  parties  agreed  “to  develop  a series  of 
implementation  plans  to  enhance  services 
at  the  Monterey  County  Jail,”  according  to 
a joint  press  release. 

On  April  14,  2015,  U.S.  Magistrate 
Judge  Paul  S.  Grewal  had  issued  a 44-page 
preliminary  injunction  requiring  jail  of- 
ficials to  improve  the  facility’s  tuberculosis 
screening  program,  alcohol  treatment  pro- 
gram and  medicine  dispensing  procedures. 
According  to  the  injunction,  potential 
hanging  points  will  also  have  to  be  removed 
from  cells  in  the  segregation  unit,  to  miti- 
gate suicides. 

Further,  jail  officials  and  medical  staff 
had  60  days  to  submit  a detailed  plan  to 
remediate  alleged  constitutional  and  statu- 
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tory  violations.  Negotiations  between  the 
parties  had  stalled  after  the  lawsuit  was 
certified  by  the  court  as  a class-action.  Four 
impartial  experts  had  examined  conditions 
at  the  jail,  but  efforts  by  the  parties  to  agree 
on  implementation  of  their  findings  were 
unsuccessful. 

In  addition  to  conditions  at  the  jail 
that  the  plaintiffs  argued  had  contributed 
to  suicides,  prisoners  had  complained  that 
staff  failed  to  comply  with  the  Americans 
with  Disabilities  Act  (ADA),  treatment 
of  incoming  prisoners  with  alcohol  and 
drug  problems,  and  timely  administering 
of  prescription  medications.  Those  issues 
also  were  addressed  in  the  preliminary 
injunction. 

The  district  court  held  the  jail  was 
required  to  implement  national  standards 
for  the  diagnosis,  treatment  and  tracking  of 
tuberculosis;  provide  assessment  and  with- 
drawal treatment;  conduct  health  and  safety 
checks  of  all  prisoners  held  in  segregation 
at  least  every  30  minutes;  identify  and  ac- 
commodate prisoners  with  disabilities  in 
compliance  with  ADA  regulations;  and 
provide  qualified  sign  language  interpreters 
for  prisoners  who  need  them. 


Magistrate  Judge  Grewal  found  that 
the  class-action  suit  was  “likely  to  succeed 
on  the  merits,”  one  of  the  criteria  for  issu- 
ance of  a preliminary  injunction,  and  also 
noted  the  injunction  was  “in  the  public 
interest.”  At  the  time  the  injunction  was 
issued,  one  of  the  attorneys  representing 
the  prisoners,  Gay  Grunfield  of  Rosen 
Bien  Galvan  & Grunfeld  LLP,  said,  “We 
are  pleased  that  after  almost  two  years  of 
litigation,  our  clients  and  the  public  will 
benefit  from  increased  safety  and  health  at 
the  Monterey  County  Jail.” 

In  the  end,  the  issuance  of  the  pre- 
liminary injunction,  which  granted  almost 
all  of  the  relief  sought  by  the  plaintiffs,  left 
Monterey  County  with  few  options  other 
than  a negotiated  settlement  - including  a 
face-saving  denial  of  responsibility  for  the 
substandard  conditions  at  the  jail. 

On  November  9,  2015,  the  district 
court  awarded  $4.8  million  in  attorney  fees 
and  costs,  as  the  parties  had  agreed  in  the 
settlement.  See:  Hernandez  v.  County  of 
Monterey,  U.S.D.C.  (N.D.  Cal.),  Case  No. 
5:13-cv-02354-PSG.F1 

Additional  source:  Salinas  Connection 


2015  Annual  Anti-private  Prison 
Awards  Announced 


On  March  i,  2016,  the  Private 
Corrections  Institute  (PCI),  a non- 
profit citizen  watchdog  organization, 
announced  its  2015  awardees  for  indi- 
vidual activism,  organizational  advocacy 
and  excellence  in  news  reporting  related  to 
the  private  prison  industry.  PCI  opposes 
the  privatization  of  correctional  services, 
including  the  operation  of  prisons,  jails 
and  other  detention  facilities  by  for-profit 
companies  such  as  Corrections  Corporation 
of  America  (CCA)  and  The  GEO  Group, 
both  ofwhich  trade  on  the  New  York  Stock 
Exchange. 

PCI’s  2015  award  for  excellence  in 
news  reporting  on  the  private  prison  indus- 
try went  to  Jerry  Mitchell,  a reporter  with 
The  Clarion-Ledger  in  Jackson,  Mississippi, 
for  multiple  articles  regarding  conditions, 


violence  and  abuses  at  for-profit  prisons 
in  Mississippi.  He  also  covered  the  in- 
dictments filed  against  former  MS  DOC 
Commissioner  Christopher  Epps,  who  took 
bribes  from  private  prison  firms  and  their 
consultants.  The  recipient  of  a MacArthur 
Foundation  “genius  grant, ’’Jerry  previously 
broke  stories  that  resulted  in  the  prosecu- 
tion of  Civil  Rights  era  murders;  he  has 
received  numerous  other  honors  and  was  a 
Pulitzer  finalist. 

“This  award  belongs  to  the  staff  of 
The  Clarion-Ledger  and  especially  my 
boss,  Assistant  Managing  Editor  Debbie 
Skipper,  who  worked  not  only  with  our 
staff,  but  with  freelancers  as  well,  in  pro- 
ducing our  series,  ‘Hard  Look  at  Hard 
Time,’  and  to  oversee  our  coverage  of  the 
corruption  indictments  of  Corrections 
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Commissioner  Chris  Epps  and  others,” 
he  said. 

Ryann  Greenberg  was  the  recipient  of 
PCI’s  2015  award  for  exceptional  activism 
against  the  privatization  of  correctional 
services.  Ryann  was  the  driving  force  be- 
hind opposition  to  a privately-operated 
immigration  detention  facility  that  CCA 
planned  to  build  just  outside  Pembroke 
Pines,  Florida.  Despite  the  project  being  a 
“done  deal,”  she  rallied  support  and  worked 
with  other  activists,  and  was  ultimately  suc- 
cessful in  defeating  it  in  2012.  [See:  PLN, 
Aug.  2012,  p.  18]. 

“The  for-profit  prison  model  doesn’t 
fit  into  a future  for  our  nation  that  I would 
want  to  be  a part  of.  I had  no  choice  but  to 
step  up  and  get  involved,”  Ryann  said.  “I  am 
so  happy  to  see  over  the  last  several  years 
the  national  discussion  is  being  changed 
and  people  are  recognizing  that  over-in- 
carceration is  not  a healthy  scenario  in  this 
country.  Not  only  is  it  fiscally  irresponsible 
but  it’s  not  a humane  solution. 

“From  the  start  of  our  prison  fight  we 
heard  the  same  mantra.  It’s  a done  deal,  It’s 
a done  deal.  I will  never  look  at  the  words 
‘It’s  a done  deal’  the  same  way  again,”  she 
continued.  “It  will  forever  be  a call  to  ac- 
tion to  rise  to  the  occasion.  My  hope  is  that 
people  do  not  accept  defeat  as  an  option,  but 
rather  spur  into  action  to  get  involved  in 
their  community.  The  work  that  other  activ- 
ists and  groups  are  doing  is  really  making  a 
difference  on  this  issue  and  I’m  just  happy 
to  be  another  voice  calling  out  for  the  end 
of  for-profit  prisons.” 

Finally,  PCI’s  2015  award  for  outstand- 


ing advocacy  against  the  privatization  of 
correctional  services  went  to  In  the  Public 
Interest  (ITPI),  a research  and  policy  orga- 
nization that  “promotes  the  common  good 
and  democratic  control  of  public  goods  and 
services.”  ITPI  has  consistently  opposed 
for-profit  prisons,  and  in  2013  issued  a re- 
port titled  “Criminal:  How  Fockup  Quotas 
and  ‘Fow-Crime  Taxes’  Guarantee  Profits 
for  Private  Prison  Corporations.” 

“I’m  proud  that  our  work  has  received 
recognition  from  the  Private  Corrections 
Institute,”  said  ITPI  Executive  Director 
Donald  Cohen.  “We  have  big  plans  for 
2016,  and  this  award  will  inspire  our  work 
to  oppose  privatization  in  the  criminal 
justice  system.  Every  year,  the  private 
corrections  industry  collects  hundreds  of 
millions  of  dollars  in  profits  from  taxpayers. 
And  too  often  the  industry  cuts  corners  to 
make  that  profit,  which  hurts  incarcerated 
people,  correctional  officers  and  taxpayers. 
Opposing  privatization  in  our  criminal 
justice  system  is  a necessary  step  towards 
righting  the  wrongs  of  the  mass  incarcera- 
tion era.” 

The  Private  Corrections  Institute’s 
third  annual  awards  were  presented  by  PCI 
president  (and  PZJVmanaging  editor)  Alex 
Friedmann,  who  served  ten  years  behind 
bars  in  the  1990s,  including  six  years  at  a 
CCA-operated  prison,  prior  to  his  release 
in  1999. 

“Incarcerating  people  for  the  purpose 
of  generating  corporate  profit  is  both  un- 
acceptable and  immoral,”  he  stated.  “We 
salute  those  advocates  and  activists  who 
continue  to  address  this  important  social 


issue,  and  reporters  who  expose  shortcom- 
ings and  corruption  in  the  private  prison 
industry.  We  will  only  see  change  when  the 
public  and  policymakers  demand  change  - 
and  PCI’s  annual  awards  seek  to  raise  public 
awareness  about  for-profit  prisons.”  Ft 

Source:  PCI  press  release  (March  1 , 2016) 
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Texas  Parole  Records  Mistake  Could  Cost  Taxpayers  Millions 


Prisoners  in  Texas  and  their  families 
are  still  feeling  the  impact  of  a botched 
Texas  Department  of  Criminal  Justice 
(TDCJ)  policy  change  in  2012  that  led 
to  the  destruction  of  documents  for  some 
86,000  parole-eligible  prisoners,  whose 
files  were  incomplete  when  reviewed  by 
the  Texas  Board  of  Pardons  and  Paroles. 
The  snafu  led  to  the  shredding  of  letters  of 
support  and  other  records  that  could  have 
persuaded  the  board  to  grant  parole  to  af- 
fected prisoners. 

When  the  mistake  finally  came  to  light 
in  2013,  the  TDCJ  spent  around  $160,000 
to  correct  it  by  replacing  the  shredded  docu- 
ments, even  though  the  parole  board  never 
initiated  a review  to  determine  whether  any 
prisoners  had  been  adversely  impacted  by 
the  mix-up. 

In  August  2012,  the  TDCJ  attempted 
to  streamline  the  way  it  handled  parole 
paperwork  for  the  150,000  prisoners  in  the 
state’s  prison  system.  Described  as  a “de- 
partment largely  stuck  in  the  past,”  orders 
came  down  for  administrators  to  stop  filing 
paper  copies  of  the  thousands  of  documents 
placed  in  prisoners’ parole  files  each  month, 
and  to  instead  file  them  electronically. 

“It  made  absolutely  no  sense  for  us  to 
do  this,”  recalled  state  employee  Brenda 
Pis  ana.  It  was  “a  waste  of  resources....  This 
change  was  ...  huge.” 

Workers  began  electronically  scanning 
everything  into  prisoners’ files,  while  shred- 
ding the  original  hardcopy  documents.  What 
nobody  noticed  for  almost  five  months  was 
that  no  one  had  informed  the  state  parole 
board  of  the  new  policy  for  keeping  track  of 
supporting  documents.  As  a result,  the  board 
was  reviewing  files  that  were  devoid  of  any 
evidence  of  outside  support  for  prisoners 
from  their  family  members,  friends  or  po- 
tential employers  - documentation  used  by 
the  board  in  reaching  decisions  on  whether 
to  grant  parole. 

Eventually  someone  noticed  the 
discrepancy  and,  as  quickly  as  the  policy 
change  had  been  instituted,  it  came  to  a 
screeching  halt. 

“We  were  told,  stop  that  new  process. 
Don’t  shred  anything.  Don’t  destroy  any- 
thing,’’said  Pisana,who  added  workers  were 
told  to  once  again  “...  start  refiling  every- 
thing in  the  hard  copy  of  the  parole  file.” 


by  Gary  Hunter 

The  new  orders  included  instructions 
to  recopy  all  supporting  documents  that 
had  been  shredded  and  to  spare  no  expense 
to  accomplish  the  task.  A department  that 
had  always  been  required  to  keep  payroll 
hours  to  a minimum  was  given  permission 
to  work  as  many  hours  as  necessary  to  cor- 
rect the  mistake. 

“This  was  absolutely  all  hands  on  deck,” 
Pisana  stated. 

The  total  cost  to  taxpayers  for  man- 
power alone  came  to  $160,000,  but  Lance 
Lowry,  the  director  of  the  union  represent- 
ing Texas  prison  guards,  said  he  believed  the 
cost  could  be  far  greater. 

“Capacity  issues  are  becoming  a prob- 
lem in  TDCJ,”  Lowrey  wrote  in  an  email 
to  the  news  media.  “During  the  middle 
of  session,  the  population  for  TDCJ  was 
around  152,000  inmates.  Now  the  popula- 
tion has  increased  to  over  153,000.  Instead 
of  the  targeted  decrease  in  population,  the 
population  has  increased.” 

He  estimated  that  the  mix-up  actu- 
ally translated  into  millions  of  dollars  in 
additional  costs  to  taxpayers  for  housing 
prisoners  who  might  otherwise  have  been  re- 
leased on  parole,  had  their  files  contained  the 
supporting  documents  that  were  destroyed. 

Fixing  the  mistake  reportedly  became 
more  an  issue  of  covering  it  up.  “They  were 
scurrying  to  fix  something  before  somebody 
found  out  about  it,”  said  Pisana.  “Hurry  up 
and  fix  it  so  we  can  be  ahead  of  the  issue 
when  it  gets  out  to  the  public.” 

In  response  to  media  inquiries,  TDCJ 
spokesman  Jason  Clark  would  not  say 
whether  the  shredded  documents  might 
have  led  to  the  release  of  prisoners  who 
were  denied  parole. 

“You  know,  how  this  general  cor- 
respondence would  have  influenced  the 
parole  decision,  I can’t  speculate,”  Clark  told 
KHOU-TV.  “Those  decisions  come  down 
to  the  Texas  Board  of  Pardons  and  Paroles.” 
He  added,  “We  try  to  be  good  stewards  of 
the  state’s  money  but  ultimately  we  identi- 
fied that  there  was  a problem.” 

Harry  Battson,  a spokesman  for  the 
Board  of  Pardons  and  Paroles,  said  the 
board  did  not  know  how  many  reviews 
were  based  on  incomplete  files,  but  wrote 
that  parole  officials  “closely  monitored 
approval  rates  since  December  2012  and 


identified  no  discernible  differences  with 
previous  months.”  He  admitted,  however, 
that  a full  year  after  the  board  learned  of  the 
mistake,  officials  had  not  implemented  any 
process  to  re-examine  cases  to  determine 
if  prisoners  had  been  denied  parole  due  to 
incomplete  files. 

“This  is  stunning,”  said  Terri  Burke, 
executive  director  of  the  American  Civil 
Liberties  Union  of  Texas.  “Just  stunning  to 
me.  They  [the  parole  board]  need  to  cor- 
rect this.  If  all  the  materials  weren’t  there 
in  someone’s  file,  then  they  didn’t  get  a fair 
parole  review.” 

Faith  Smith  spent  months  arrang- 
ing letters  of  support  from  friends,  family 
members  and  even  a potential  employer 
for  her  husband  Kris,  who  was  serving  a 
20-year  sentence  for  robbery.  She  said  she 
can’t  help  but  wonder  if  the  state’s  mistake 
cost  Kris,  and  perhaps  thousands  of  other 
prisoners,  their  chance  at  freedom. 

“Even  if  it  wasn’t  me  or  my  husband, 
there  are  families  out  there  that  are  going 
through  the  same  thing  that  I go  through,” 
she  said.  “For  those  files  and  those  packets 
to  not  end  up  so  they  could  see  them  and 
know  the  information  that’s  within  them, 
there’s  no  way  they  can  stand  by  any  of  their 
[parole]  decisions.” 

In  the  aftermath  of  the  document 
shredding,  the  Board  of  Pardons  and  Pa- 
roles’ website  currently  contains  specific 
instructions  related  to  letters  and  other  ma- 
terials that  support  prisoners  going  up  for 
parole,  urging  family  members  to  “Include 
information  that  demonstrates  to  the  parole 
panel  that  an  offender  has  a support  system 
in  place  upon  release.  Letters  may  include 
information  regarding  employment/ 
potential  employment,  residence,  trans- 
portation, available  treatment  programs  (as 
applicable),  or  other  information  the  writer 
feels  would  be  helpful  to  the  parole  panel 
in  making  their  decision.” 

The  website  specifically  notes  that 
“Support  letters  are  placed  in  an  offender’s 
case  file  and  are  available  to  the  parole  panel 
during  the  parole  review  process.” 

Except,  apparently,  when  they  are 

not. 

Sources : http://gritsforbreakfast.  blogspot.  com , 
www.  khou.  com,  www.  tdcj.  state,  tx.  us 
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U.S.  Supreme  Court  Reverses  Idaho  Supreme  Court, 
Asserts  "Federal  Supremacy" 

by  Derek  Gilna 


Melene  James  sued  the  City  of 
Boise  and  other  defendants  in  Idaho 
state  court  in  a 42  U.S.C.  § 1983  action, 
alleging  assault,  battery,  false  arrest,  wrong- 
ful imprisonment  and  other  claims  against 
city  police  officers,  but  failed  to  prevail. 
In  § 1983  suits,  federal  law  provides  that 
the  court  may  “allow  the  prevailing  party, 
other  than  the  United  States,  a reasonable 
attorney’s  fee,”  but  only  if  it  is  determined 
after  a hearing  that  “the  plaintiff’s  action 
was  frivolous,  unreasonable,  or  without 
foundation.” 

On  review,  the  Idaho  Supreme 
Court  choose  to  disregard  that  provision 
of  law  when  deciding  to  award  fees  to  the 
defendants.  That  decision  was  reversed 
by  the  U.S.  Supreme  Court  on  January 
25,2016. 

In  its  ruling,  the  Idaho  Supreme  Court 
reasoned  that  “[although  the  Supreme 
Court  may  have  the  authority  to  limit  the 


discretion  of  lower  federal  courts,  it  does 
not  have  the  authority  to  limit  the  discre- 
tion of  state  courts  where  such  limitation 
is  not  contained  in  the  statute.”  The  state 
Supreme  Court  awarded  attorneys  fees 
under  42  U.S.C.  § 1988  even  though  it 
held  no  hearing  to  determine  whether  or 
not  the  suit  filed  by  James  was  frivolous. 
See:  James  v.  City  of  Boise,  158  Idaho  713 
(Idaho  2015). 

The  problem  with  the  Idaho  court’s 
decision,  of  course,  is  that  the  rule  of  fed- 
eral supremacy  provides  that  states  must 
defer  to  federal  court  decisions  when  a 
federal  law,  such  as  § 1988,  is  being  ap- 
plied. “It  is  this  Court’s  responsibility  to 
say  what  a [federal]  statute  means,  and 
once  the  Court  has  spoken,  it  is  the  duty 
of  other  courts  to  respect  that  under- 
standing of  the  governing  rule  of  law, ’’the 
U.S.  Supreme  Court  wrote,  citing  Nitro- 
Lift  Technologies,  L.L.C.  v.  Howard,  133 


S.Ct.  500  (2012)  ( per  curiam ). 

“The  state  court  erred  in  conclud- 
ing otherwise,”  the  Supreme  Court 
held;  the  case  was  reversed  and  re- 
manded for  further  proceedings.  See: 
James  v.  City  of  Boise,  136  S.Ct.  685 

(2016).  P ' 
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Prisoners  Hang  Themselves  in  Sheriff  Joe  Arpaio's  Jails 
at  a Rate  that  Dwarfs  Other  County  Lockups 


OW  MANY  PEOPLE  HAVE  DIED  IN  OUr 

sheriff’s  jails?  On  May  4,2015, 1 asked 
a spokesman  for  Maricopa  County,  Arizona 
Sheriff  Joe  Arpaio  for  a cadaver  count. 

It  was  not  an  idle  question. 

Since  he  was  elected  sheriff  in  1993, 
county  taxpayers  have  shelled  out  more  than 
1140  million  to  litigate  - and  ultimately 
settle  - claims  of  brutality  by  the  sheriff’s 
deputies.  Lawsuits  charge  that  the  sheriff 
has  cultivated  a “culture  of  cruelty”  moti- 
vated by  Arpaio’s  incessant  trumpeting  that 
he  is  America’s  toughest  lawman. 

But  even  if  you  could  kill  and  maim 
the  indigent  and  the  lawless  for  free,  do  we 
really  want  a medieval  penal  system? 

So  it  is  a simple,  if  morbid,  question: 
How  many  body  bags? 

Sheriff  Joe  Arpaio  has  refused  to  an- 
swer. His  spokesman,  Lieutenant  Brandon 
James,  said  doing  the  math  would  take  a 
few  weeks. 

It’s  been  six  months. 

Searching  other  databases  (the  Office 
of  the  County  Medical  Examiner’s  and  the 
Office  of  RiskManagement’s,  as  well  as  the 
U.S.  Department  of  Justice’s)  revealed  that 
close  to  160  people  have  died  in  Arpaio’s 
jails. 

But  that  is  an  estimate,  because  the  truth 
is  that  no  outside  authority  keeps  track  of 
how  many  people  die  from  brutality,  neglect, 
disease, bad  health  or  old  age  in  Arpaio’s  jails. 

Federal  Judge  Neil  Wake  twice  has 
ruled  that  medical  care  is  so  deficient  in  the 
jails  as  to  be  “unconstitutional.” 

The  Department  of  Justice  supposedly 
monitors  conditions  in  the  jails  but  has 
shown  little  or  no  appetite  for  confronting 
Arpaio. 

What  my  research  discovered  is  that 
people  hang  themselves  in  the  sheriff’s  jail 
at  a rate  that  dwarfs  other  county  lockups. 

And  many  of  the  deaths  are  classified 
as  having  occurred  in  the  county  hospital 
or  in  a cell  without  further  explanation. 
People  die  and  no  one  asks  how;  no  one  asks 
why.  Pursuant  to  Arizona  Revised  Statute, 
Section  39-121  (Arizona’s  Public  Records 
law),  this  information  on  the  deceased  is 
supposed  to  be  public. 

But  as  the  sheriff  has  demonstrated 


by  Michael  Lacey,  Phoenix  New  Times 

in  the  eight-plus  years  and  counting  of 
the  Melendres  lawsuit  brought  by  the 
ACLU,  he  believes  he  is  above  any  law. 

At  public  functions  and  fundraisers, 
Arizona’s  most  venal  Italian  often  breaks  into 
his  own  cover  of  Frank  Sinatra’s  “My  Way,” 
the  cornball  serenade  of  masculine  neurosis. 
Voters  lap  it  up.  And  if  there  is  oversight  of 
his  abuse,  there  certainly  is  no  consequence. 

Government  authorities  responsible 
for  the  sheriff’s  behavior  show  no  alarm, 
or  knowledge,  of  the  dead  carted  out  of 
the  jails.  Not  at  the  federal  level;  not  at  the 
local  level. 

How  can  you  prevent  abuse,  how  can 
you  reduce  damage  claims,  how  can  you 
prevent  the  hemorrhaging  of  tax  dollars  to 
lawyers  and  victims  if  you  don’t  track  the 
violence? 

No  one  cares. 

The  sheriff’s  charnel  house  is  accepted 
because  the  victims  are  not  members  of  a 
4-H  club.  They  are  late  on  child  support, 
use  drugs,  smoke  cigarettes,  drive  without 
licenses,  have  problems  with  authority,  sport 
ink  with  gang  affiliations. 

Some  are  worse. 

When  the  Sheriff’s  Office  refused 
to  produce  what  is  supposed  to  be  public 
information,  I turned  to  the  Medical  Ex- 
aminer’s Office. 

Surprisingly,  it  does  not  monitor  the 
deaths  in  Sheriff  Joe’s  lockup. 

“I  apologize  for  the  delay  in  respond- 
ing to  your  request,”  wrote  Lavinia  Shaw 
from  the  M.E.’s  Office.  “We  have  been 
working  diligently  with  our  IT  department 
in  an  effort  to  search  our  database  for  the 
information  you  requested....  We  searched 
all  cases  that  fell  [within  the]  MCSO’s 
jurisdiction  ...  for  the  following  keywords: 
jail,  inmate,  cell,  incarcerated,  in  custody  and 
prison....  Some  of  the  inmates  were  trans- 
ferred to  the  hospital  where  they  later  died.” 

More  on  that  final  point  later. 

Initially,  the  M.E.’s  Office  could  do 
only  a partial  search,  from  1999  to  2015. 
Before  that,  the  records  involved  a paper 
search  of  more  than  20,000  cases  that  would 
have  cost  this  newspaper  up  to  $60,000  for 
the  years  1993  to  1998. 

At  the  same  time,  I surveyed  the 


County’s  Office  of  Risk  Management 
and  found  that  more  than  13,000  claims 
were  filed  against  the  Sheriff’s  Office  over 
mistreatment,  abuse  and  ultimately  death. 

During  the  reign  of  Sheriffjoe  Arpaio, 
research  requested  and  provided  from  the 
coroner’s  office  showed  157  deaths. 

In  and  of  itself,  the  number  is  not 
necessarily  out  of  line  with  jail  deaths  in 
other  j uris  dictions . 

But  digging  into  this  data  raises 
troubling  questions,  particularly  when 
compared  with  jails  across  America. 

Suicide  is  an  all-too-frequent  conse- 
quence of  incarceration. 

In  jailhouse  deaths  across  the  nation, 
the  U.S.  Department  of  Justice  notes  the 
following  rates  of  suicide  over  a three-year 
period  from  2000  to  2002: 

• Los  Angeles:  11  percent. 

• New  York:  9 percent. 

• Cook  County  (Chicago):  6 percent. 

• Philadelphia:  14  percent. 

• Harris  County  (Houston):  13  per- 
cent. 

• Dade  County  (Miami):  6 percent. 

From  1996  to  2015,  the  suicide  rate 

among  jail  deaths  in  Sheriff  Joe  Arpaio’s 
lockups  was  an  astounding  24  percent,  with 
39  of  the  157  hanging  themselves. 

Furthermore,  of  the  157  deaths  listed 
on  the  sheriff’s  watch  on  the  M.E.’s  chart, 
34  simply  are  tagged  as  having  been  found 
dead  with  no  explanation  as  to  cause  of 
death.  More  mysteriously,  another  39  died 
in  the  county  hospital  without  explanation. 

That’s  73  deaths  - nearly  half  of  all 
deaths  - that  county  authorities  list  as 
“who  knows?” 

Of  course,  all  these  numbers  are  gen- 
erated by  the  very  people  who  should  be 
responsible  for  preventing  abusive  deaths: 
jailers  and  their  enablers. 

So  questions  present  themselves. 

For  example,  prisoner  Felix  Torres  is 
listed  as  simply  dying  in  the  hospital  on 
the  M.E’s  chart. 

True  enough.  That’s  where  he  was 
pronounced  dead. 

But  it’s  not  where  he  died. 

Felix  Torres  was  a construction  worker 
bicycling  to  his  job  when  police  stopped 
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him  for  pedaling  in  the  wrong  direction. 
The  stop  ended  with  a trip  to  jail  because 
Torres  had  an  outstanding  warrant  for 
failure  to  appear. 

During  jail  intake,  he  informed  Ar- 
paio’s  staff  that  he  had  a very  bad  ulcer. 

Once  in  the  jail,  Torres  complained 
about  pain  in  his  stomach. 

He  was  ignored  by  the  medical  staff. 

He  became  seriously  ill,  vomiting, 
defecating  and  enduring  hour  after  hour  of 
agony,  all  while  screaming  for  help. 

To  shut  him  up,  the  nursing  staff  gave 
him  the  one  drug,  Toradol,  that  you  never 
give  to  someone  with  ulcers. 

It  flat-out  killed  him. 

EMTs  took  the  corpse  to  the  hospital. 

I know  about  all  this  because  I wrote 
about  Torres  in  June  2015. 

So  when  county  officials  say  Torres 
died  in  a hospital,  this  hardly  covers  the 
bill  of  particulars. 

If  you  look  up  what  the  M.E.’s  Office 
is  responsible  for,  you  find:  “The  medical 
examiner  determines  the  cause  and  manner 
of  death  ...  provides  medicolegal  investi- 
gations into  all  deaths  requiring  a public 
inquiry  to  determine  and  record  the  cause 
and  manner  of  death  for  the  families  of  the 
decedent,  and  the  legal  and  medical  com- 
munity so  that  they  can  effect  a resolution 
and  have  closure,  affix  responsibility  and 
protect  public  health  and  safety.” 

None  of  this  occurred  in  nearly  half  of 
the  sheriff’s  deaths,  according  to  the  report 
supplied  to  us. 

Chief  County  Medical  Examiner  Jef- 
freyjohnson’s  office  has  not  “determined  the 
cause  and  manner  of  death,”  no  “medicole- 
gal investigations  into  all  deaths”  occurred, 
the  “families  of  the  decedent”  ...  found  no 
“resolution  and  closure.” 
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And  certainly  the  M.E.’s  Office  “affixed 
no  responsibility.” 

Furthermore,  though  the  data  provided 
by  the  M.E.’s  Office  covered  1996  to  the 
present  in  some  detail,  no  mention  is  made 
in  the  data  supplied  of  the  outrageous  death 
of  Deborah  Braillard. 

She’s  not  even  an  anonymous  digit.  She 
is  unaccounted  for  in  the  tally. 

I wrote  about  Braillard’s  unnecessary 
death  in  2010. 

A loving  mother  with  a petty  drug 
appetite,  her  real  issue  was  that  she  was 
diabetic. 

Though  informed  that  she  was  a dia- 
betic, the  staff  in  the  jail  paid  no  heed. 

In  fact,  jail  records  documented  that 
she  was  a diabetic  that  needed  insulin  to 
survive. 

The  jailers  ignored  their  own  records. 

A cellmate  described  Braillard: 

“She  was  unconscious,”  said  Tamela 
Harper.  “She  wasn’t  hardly  there.  She 
walked  back  to  her  bunk,  and  that  was  the 
last  time  I saw  that  lady  walking.  People 
[other  prisoners]  were  helping  her.  She  was 
throwing  up  constantly.  The  next  day  she 
started  moaning  and  groaning  and  throw- 
ing up.  She  was  basically  unconscious  at 
the  time.  She  couldn’t  speak.  She  couldn’t 
eat.  The  officers  kept  saying  she  was  kick- 
ing heroin.” 

For  the  next  60  hours,  Deborah  Brail- 
lard suffered  the  agonies  of  hell  as  she  went 
into  a diabetic  coma. 


She  died  because  jailers  did  not  ad- 
minister insulin. 

There  was  ample  testimony  that  the 
jailers  believed  they  could  ignore  her  be- 
cause Braillard  was  kicking  heroin. 

She  was  not  kicking  heroin. 

But  even  had  she  been  kicking  heroin, 
the  jailers  are  duty-bound  to  get  medical 
attention  for  the  effects  of  withdrawal. 

Sheriff  Joe  Arpaio’s  jailers  and  medical 
staff  did  nothing  for  this  woman.  Later,  the 
county  would  pay  millions  to  her  survivors. 

So  when  I consider  Felix  Torres,  who 
died,  according  to  the  M.E.,  in  the  hospital, 
I believe  the  M.E.’s  Office  has  shirked  its 
responsibility  to  fully  monitor  the  deaths 
in  Joe  Arpaio’s  jail. 

And  when  I see  that  Deborah  Braillard 
is  not  even  on  the  M.E.’s  list,  I understand 
why  Sheriff  Arpaio  gets  away  with  a proces- 
sion of  body  bags  gurneyed  out  of  his  jail. 
The  sheriff  doesn’t  care.  The  M.E.’s  Office 
doesn’t  care.  The  county’s  Board  of  Supervi- 
sors doesn’t  care. 

And  since  1993,  Sheriff  Joe  Arpaio  has 
been  bulletproof  at  the  polls. 

In  the  face  of  so  much  official  neglect 
- underscored  by  voters’  ambivalence  - 
Sheriff  Joe  Arpaio’s  “My  Way”  might  more 
accurately  be  styled  “Our  Way.”  F' 

This  article  was  originally  published  in  the 
Phoenix  New  Times  (www.phoenixnew- 
times.com)  on  November  24,  2015;  it  is 
reprinted  with  permission. 
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Use  of  Nutraloaf  on  the  Decline  in  U.S.  Prisons 


After  decades  of  using  food  as  a 
means  of  discipline,  prison  officials 
across  the  country  are  increasingly  turning 
away  from  punitive  diets  as  a response  to 
misbehavior  by  prisoners. 

One  food  that  has  been  commonly 
used  as  punishment  is  known  as  “nutraloaf” 
- a concoction  of  mashed-together  ingre- 
dients that  are  baked  into  a brick-like  loaf 
designed  to  meet  basic  nutritional  guide- 
lines, but  which  is  deliberately  made  with 
a bland  and  unappealing  flavor.  Recipes 
vary  from  state  to  state,  but  usually  include 
some  kind  of  meat,  potatoes,  rice,  beans 
and  other  vegetables  or  grains.  At  some 
facilities,  nutraloaf  is  simply  leftovers  from 
the  day’s  meals  dumped  into  a blender  and 
then  cooked. 

Historically,  the  use  of  such  puni- 
tive diets  has  been  limited  to  disciplinary 
units,  Special  Housing  Units  and  other 
segregation  cells.  For  the  most  part,  pris- 
oners receive  nutraloaf  or  similar  meals  in 
response  to  food-related  misconduct,  such 
as  throwing  food  at  guards,  though  in  some 
facilities  nutraloaf  can  be  imposed  for  a 
wide  variety  of  disciplinary  and  security 
management  reasons. 

Using  food  as  punishment  has  been 
a practice  in  American  prisons  since  the 
19th  century,  when  bread  and  water  diets 
were  a common  tool  for  making  prisoners 
behave.  In  the  1970s,  Arkansas  prison  of- 
ficials popularized  the  use  of  “grue,”  made 
by  combining  “meat,  potatoes,  oleo  [marga- 
rine] , syrup,  vegetables,  eggs,  and  seasoning 
into  a paste  and  baking  the  mixture  in  a 
pan,”  according  to  a court  ruling. The  use  of 
“grue”was  discontinued  after  a federal  court 
found  its  use  in  a segregation  unit  to  be  a 
component  of  unconstitutional  conditions. 
See:  Hutto  v.  Finney,  410  F.Supp.  251  (E.D. 
Ark.  1976),  aff’d,  548  F.2d  740  (8th  Cir. 
1976),  aff'd,  437  U.S.  678  (1978). 

Before  falling  from  favor,  the  use  of 
punitive  meals  was  popularized  over  sev- 
eral decades.  At  least  a dozen  state  prison 
systems  still  use  some  form  of  nutraloaf 
or  food  loaf,  and  Benson  Li,  food  service 
director  for  the  Los  Angeles  County  Jail 
and  former  president  of  the  Association  of 
Correctional  Food  Service  Affiliates,  said 
over  100  facilities  across  the  nation  utilize 
food  as  a form  of  punishment. 


by  Christopher  Zoukis 

The  Florida  Department  of  Correc- 
tions (FDOC)  continues  to  use  nutraloaf 
in  special  management  units,  according  to 
a February  9, 2016  report  by  radio  station 
WUFT-FM,  though  state  prison  officials 
claimed  it  was  “not  used  for  disciplinary 
reasons.”  PLN managing  editor  Alex  Fried- 
mann disagreed. 

“The  bottom  line  is  it  is  a form  of  pun- 
ishment, ”he  said.  “They  don’t  serve  the  loaf 
to  the  general  population  or  the  officers.” 
He  also  noted  that  other  prison  systems 
are  able  to  maintain  discipline  without 
resorting  to  nutraloaf,  adding,  “When  you 
create  a food  item  that  is  so  unpalatable  that 
prisoners  just  can’t  eat  it  ...  then,  in  effect, 
you  are  denying  people  food.” 

The  FDOC’s  nutraloaf  recipe  consists 
of  carrots,  spinach,  dried  beans,  vegetable 
oil,  tomato  paste,  water,  grits  and  oatmeal, 
mixed  and  baked  for  30  to  40  minutes.  In 
Pennsylvania  prisons,  “food  loaf”  is  made 
with  milk,  rice,  potatoes,  carrots,  cabbage, 
oatmeal  and  beans. 

Litigation  has  fueled  growing  resis- 
tance to  the  use  of  nutraloaf  in  recent  years. 
At  least  22  lawsuits  related  to  punishment 
diets  have  been  filed  since  2012,  when  the 
Seventh  Circuit  Court  of  Appeals  held 
that  nutraloaf  could  serve  as  the  basis  for 
an  Eighth  Amendment  claim  when  actual 
injury  was  alleged.  See:  Prude  v.  Clarke, 
675  F.3d  732  (7th  Cir.  2012)  [PLN,  May 
2013,  p.28]. 

The  American  Civil  Liberties  Union 
has  stated  that  punitive  diets  such  as 
nutraloaf  are  “sort  of  legally  right  on  the 
line,”  although  the  American  Correctional 
Association  (ACA),  which  establishes 
accreditation  standards  for  correctional 
facilities,  discourages  them.  An  informal 
survey  by  Li  found  that  40  percent  of  the 
prisons  that  responded  indicated  the  use  of 
nutraloaf  was  decreasing. 

As  noted  by  David  Fathi,  director  of 
the  ACLU’s  National  Prison  Project,  “The 
fading  use  of  nutraloaf  is  part  of  a larger 
long-term  trend  toward  professionaliza- 
tion, and,  in  most  respects,  more  humane 
conditions.” 

The  prison  systems  in  California,  Mas- 
sachusetts, Minnesota  and  New  York  have 
banned  nutraloaf  as  a disciplinary  tool. 

“It  goes  to  the  heart  of  the  question 


of  what  is  the  purpose  of  prison:  is  it 
meant  to  be  retributive  or  is  it  meant  to 
be  rehabilitative?”  asked  Heather  Ann 
Thompson,  a mass  incarceration  histo- 
rian at  the  University  of  Michigan.  “We 
want  people  to  come  back  healthier,  not 
less  healthy.  So  nutraloaf  is  a very  short- 
sighted way  of  dealing  with  punishment, 
at  the  very  least.” 

Those  who  are  working  to  provide 
healthier  prison  meals  find  themselves 
fighting  a constant  battle  between  improv- 
ing the  menu  and  staying  within  limited 
budgets.  Laurie  Maurino,  a registered  di- 
etician and  the  food  administrator  for  the 
California  Department  of  Corrections  and 
Rehabilitation,  said  her  focus  is  on  creating 
healthy,  lower- sodium  meals  that  prisoners 
will  still  want  to  eat. 

“We’re  not  serving  them  steak  and 
lobster  or  anything,”  she  stated.  “But  food 
is  the  one  thing  that  inmates  look  forward 
to  in  a day.  Inmates  with  full  stomachs 
are  happy  inmates,  they’re  not  going  to  be 
getting  in  fights.  A lot  of  times  riots  have 
started  after  a bad  meal.” 

The  New  York  State  Department  of 
Corrections  and  Community  Supervision 
has  reported  a dramatic  decline  in  the  use 
of  nutraloaf  as  a form  of  punishment.  The 
department  served  nutraloaf  almost  1,000 
times  in  2010  according  to  spokesperson 
Taylor  Vogt,  but  by  2014  that  number  had 
fallen  to  just  385.  Nutraloaf  was  discon- 
tinued in  New  York  prisons  in  December 
2015. 

In  Vermont,  the  state  Supreme  Court 
ruled  in  March  2009  that  prison  officials 
must  hold  a hearing  with  due  process 
protections  before  imposing  a nutraloaf 
diet.  [See:  PLN,  Aug.  2009,  p.32].  As  a 
result,  the  use  of  nutraloaf  has  declined 
significantly. 

“I  was  just  really  offended  by  the  idea 
that  in  a civilized  society  we  would  do  that 
to  people,  no  matter  what  they  did,”  said 
Seth  Lipschutz,  the  attorney  who  argued 
the  case.  “Since  we  won,  this  stuff  is  hardly 
ever  used  in  Vermont.  It’s  still  technically 
on  the  books  but  they  have  to  give  inmates 
procedural  due  process  now.  But  they  don’t 
use  it  because  they  figured  out  how  to  get 
along  without  needing  it.” 

One  jail  official  who  plans  to  continue 
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using  food  as  punishment  - and  who  makes 
no  apology  for  it  - is  Joe  Arpaio,  the  infa- 
mous sheriff  in  Maricopa  County,  Arizona, 
who  won  a lawsuit  filed  by  prisoners  chal- 
lenging nutraloaf  diets. 

“When  they  assault  our  officers  or  do 
something  wrong,  we  place  them  in  lock- 
down  and  take  away  their  regular  meals,” 
Arpaio  said.  “They  won’t  do  it  again  if  they 
like  the  regular  food.” 


First  it  was  the  so-called  “War  on 
Drugs,”  complete  with  military- themed 
anti-drug  task  forces  and  disproportionately 
long  prison  sentences  primarily  reserved  for 
poor  people  of  color,  which  had  little  impact 
on  U.S.  drug  consumption.  Now  it  appears 
that  war  is  being  supplanted  by  an  offensive 
against  sex  offenders. 

A new  federal  statute,  the  “Inter- 
national Megan’s  Law  to  Prevent  Child 
Exploitation  and  Other  Sexual  Crimes 
Through  Advanced  Notification  ofTravel- 
ing  Sex  Offenders,”  or  IML,  was  recently 
signed  into  law  by  President  Obama.  The 
legislation  requires  that  U.S.  passports  must 
designate  when  the  passport  holder  has 
been  convicted  of  a sex  offense.  However, 
prisoners’ rights  advocates  are  already  filing 
legal  challenges  to  what  they  argue  is  perse- 
cution of  sex  offenders  who  have  completed 
their  prison  sentences. 

One  of  those  groups,  Reform  Sex 
Offender  Laws,  Inc.  (RSOL),  said  it  was 
unfortunate  that  for  the  first  time  in  the  his- 
tory of  the  United  States,  the  passports  of  a 
class  of  American  citizens  will  be  “branded.” 

“The  citizens  of  this  nation  should  be 
afraid,  very  afraid,  that  a unique  identifier 
will  soon  be  added  to  their  passports,”  ac- 
cording to  RSOL  spokesperson  Brenda 
Jones.  “Who  will  be  the  next  targeted 
group?” 

The  first  challenge  to  the  IML  was 
filed  in  federal  district  court  in  California 
on  February  9,  2016.  That  lawsuit,  which 
names  Secretary  of  State  John  Kerry  as  a 
defendant,  alleges  that  “the  IML  imposes 
a proverbial  Scarlet  Letter  and  compels 
speech  in  violation  of  the  First  Amendment 
by  forcing  Covered  Individuals  to  identify 
themselves  publicly  as  ‘sex  offenders’  on 


In  a video  posted  online,  the  sheriff  was 
shown  taste-testing  nutraloaf.  His  assess- 
ment? “You  know,  quite  frankly,  I wouldn’t 
eat  this.” 

Sources:  www.chicagomag.com,  www. 
dailymail.co.uk,  www.hg.org,  www.npr. 
org,  http://motherhoard.vice.com,  www. 
huffingtonpost.com,  www.wuft.org,  New 
York  Times 


their  United  States  passport,  which  serves 
both  as  a primary  form  of  identification 
within  the  United  States  as  well  as  an  es- 
sential international  travel  document.”  See: 
John  Doe  v.  Kerry,  U.S.D.C.  (N.D.  Cal.), 
Case  No.  4:16-cv-00654-PJH. 

The  suit,  filed  by  attorney  Janice  M. 
Bellucci  with  California  RSOL,  will  likely 
rely  on  the  decision  in  Wooley  v.  Maynard, 
430  U.S.  705  (1997),  which  held  the  gov- 
ernment cannot  force  someone  to  carry  the 
government’s  message,  which  is  in  effect 
what  the  new  law  would  require  sex  of- 
fenders to  do. 

Another  factor  apparently  not  taken 
into  account  by  either  Congress  or  Presi- 
dent Obama  is  the  fact  that  sex  offenders 
are  already  required  to  register  with  local 
law  enforcement  agencies,  which  must  be 
notified  when  they  plan  to  travel,  including 
internationally. 

Apparently  the  authors,  sponsors  and 
supporters  of  the  new  law  were  not  aware  of 
the  fact  that  according  to  Bureau  of  Justice 
Statistics  data,  the  recidivism  rate  for  sex 
offenders  is  only  5.3%  for  committing  new 
sex  crimes  - much  lower  than  the  rate  for 
almost  every  other  criminal  offense.  But 
then  the  government  apparently  believes 
it’s  not  enough  to  sentence  sex  offenders 
to  long  prison  terms;  they  must  also  be 
punished  long  after  their  release,  including 
by  having  their  passports  “branded”  with 
the  nature  of  their  offense. 

Galen  Baughman,  a Soros  Fellow  with 
the  Human  Rights  Defense  Center,  PLNs 
parent  organization,  is  currently  working 
on  a separate  legal  challenge  to  the  IML.  PJ 

Sources:  www.nj.com, www.latimes.com, 
http://reason.  com,  http://nationalrsol.  org 
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Lifetime  Registration  of  Low-level  Sex  Offenders  found 
Excessive,  Unconstitutional  in  New  Hampshire 


The  New  Hampshire  Supreme  Court 
held  in  February  2015  that  requiring 
lifetime  registration  without  review  of  the 
risk  that  low-level  sex  offenders  present  to 
the  public  is  unconstitutional.  The  Court 
ordered  that  such  offenders  must  be  pro- 
vided an  initial  risk  hearing  and  periodic 
opportunities  for  further  hearings  if  they 
are  initially  found  to  pose  a risk. 

The  petitioner,  John  Doe,  was  con- 
victed in  1987  of  two  counts  of  aggravated 
felonious  sexual  assault.  He  served  a prison 
sentence,  completed  sex  counseling  and  was 
released  from  probation  in  1990.  He  be- 
came subject  to  registration  as  a sex  offender 
on  January  1,  1994,  but  did  not  become 
aware  of  that  requirement  until  2004. 

After  he  registered,  he  endured  the 
stigma  and  repercussions  that  accompany 
being  on  the  sex  offender  registry.  Neigh- 
bors of  his  son  petitioned  the  landlord  to 
prevent  Doe  from  moving  in  with  his  son, 
and  he  was  denied  public  housing.  Doe 
sought  a declaratory  judgment  that  the 
registration  law  was  unconstitutional  as 
applied  to  him  because  it  violated  the  ex 
post facto  and  due  process  clauses.  The  trial 
court  denied  his  petition. 

In  an  appeal  in  which  PZJVjoined  in  an 
amicus  brief,  Doe  pressed  his  claims. The  state 
Supreme  Court  noted  that  since  the  registra- 
tion law  went  into  effect,  it  had  been  amended 
several  times,  incrementally  increasing  the 
burdens  and  intrusiveness  of  the  registration 
requirements  with  each  amendment. 

The  Court  first  examined  whether  the 
law  was  regulatory  or  punitive  in  nature. 
It  held  “the  legislature  intended  the  act 
to  be  regulatory,”  but  also  found  “some 
indications  of  a punitive  intent,  especially 
when  considering  the  more  recent  amend- 
ments.” In  the  end,  the  Court  could  not 
“conclude  the  legislature  intended  the  act 
to  be  punitive.” 

It  then  turned  to  examine  whether 
the  statute’s  effects  were  punitive.  To  make 
that  determination,  the  Court  utilized  the 
seven-prong  test  in  Kennedy  vs  Mendoza- 
Martinez,  372  U.S.  144  (1963). 

That  analysis  led  the  Supreme  Court 
to  conclude  that  while  there  is  a regulatory 
purpose  underlying  the  statute,  as  currently 
constituted  it  is  excessive  when  compared 
to  the  purpose  and  past  versions  of  the  law. 


Specifically,  the  Court  held  that  re- 
quiring “ all  tier  II  and  tier  III  offenders  be 
registered  for  life  without  regard  to  whether 
they  pose  a current  risk  to  the  public”  was 
excessive.  As  such,  the  statute  had  a punitive 
effect  on  Doe.  It  was  this  provision  alone 
that  led  the  Court  to  its  conclusion  that  a 
risk  assessment  hearing  was  required. 

Therefore,  the  Supreme  Court  ordered 
the  trial  court  to  hold  a hearing  to  deter- 
mine whether  Doe  “poses  a risk  to  justify 


A FEDERAL  JURY  AWARDED  A FORMER 

Jefferson  County  Detention  Center 
prisoner  more  than  111  million  against  the 
sheriff  and  the  jail’s  privately-contracted 
medical  provider,  Correctional  Healthcare 
Companies  (CHC)  - now  Correct  Care 
Solutions  - after  he  was  denied  medical 
treatment  for  at  least  16  hours  despite  obvi- 
ous signs  of  a stroke.  Following  the  verdict, 
the  suit  settled  under  confidential  terms. 

In  2012,  Kenneth  McGill,  44,  was 
serving  a sentence  for  DUI  at  the  Jeffer- 
son County  jail  in  Golden,  Colorado.  He 
was  working  in  the  kitchen  when  he  had  a 
sudden,  severe  headache  accompanied  by 
dizziness.  A nurse  told  him  he  was  probably 
dehydrated  and  needed  to  drink  some  water. 

Later,  McGill  had  trouble  “navigating” 
the  stairs.  A deputy  took  him  to  the  infir- 
mary using  a wheelchair.  There,  a physician’s 
assistant  conducted  some  tests  and  sent  him 
back  to  his  housing  unit. 

According  to  court  documents,  his 
symptoms  increased  drastically  while  he 
was  watching  a football  game  in  the  com- 
mon area.  Another  prisoner  told  him  the 
right  side  of  his  face  was  drooping  and  he 
was  likely  having  a stroke. 

McGill  called  his  wife.  In  the  recorded 
conversation,  an  obviously  terrified  McGill 
told  her,  “My  whole  right  side  is  numb.  I 
can’t  talk.  You  don’t  know  how  hard  it  is  to 
even  talk.” 

A fellow  prisoner  convinced  a deputy 
that  McGill  needed  medical  attention.  He 
was  again  wheeled  to  the  medical  unit  where 


continued  registration,”  until  the  legisla- 
ture establishes  alternative  procedures  for 
initial  and  periodic  hearings  to  make  that 
determination.  This,  the  Court  held,  would 
remedy  the  ex  post  facto  violation  inherent 
in  the  law.  The  Court  further  held  that  Doe 
had  received  all  the  process  he  was  due  with 
respect  to  being  subject  to  the  registration 
statute  during  his  criminal  case  proceedings. 
S ee:Doev.  State  of  New  Hampshire,  167  N.H. 
382,111  A.3d  1077  (N.H.  2015).  P 


he  was  seen  by  RN  Gina  Marie  Battenhouse. 
When  McGill  told  Battenhouse  that  he 
thought  he  was  having  a stroke  and  required 
hospital  care,  she  sarcastically  replied,  “Are 
you  a doctor?  Have  you  had  a stroke  before? 
What  do  you  know  about  strokes?” 

Battenhouse  did  not  chart  McGill’s 
drooping  face,  and  falsely  charted  that 
he  could  walk  around  the  room  normally, 
despite  his  being  unable  to  do  so  and  hav- 
ing been  brought  to  the  medical  unit  in  a 
wheelchair.  She  told  him  he  was  having  a 
panic  attack  and  sent  him  back  to  his  hous- 
ing area  for  bed  rest. 

Yet  another  prisoner  - a former  para- 
medic - convinced  another  deputy  to  call  a 
different  nurse.  She  arrived  saying,  “I’m  just 
here  to  give  him  ibuprofen.” 

McGill  was  later  placed  in  a special 
housing  cell  for  observation  as  punish- 
ment for  repeatedly  requesting  medical 
assistance.  The  cell  had  no  mattress.  “He 
was  intentionally  and  punitively  left  to  lie 
on  the  concrete  floor  ...  thinking  he  was 
dying  - for  almost  seven  hours.” 

McGill  was  finally  seen  by  a physician 
who  examined  him,  then,  instead  of  im- 
mediately transporting  him  to  a hospital, 
called  the  nursing  staff  in  to  berate  them 
for  ignoring  a stroke.  About  an  hour  later, 
deputies  took  McGill  to  the  outpatient  area 
of  a local  hospital  instead  of  the  emergency 
room,  further  delaying  his  treatment.  An 
MRI  confirmed  he  arrived  at  the  hospital 
“well  over  16  hours  after  the  likely  begin- 
ning of  his  first  stroke.” 


$11.3  Million  Jury  Award  for 
Former  Colorado  Jail  Prisoner 

by  Matt  Clarke 
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Texas  Disciplinary  Appeals  Board  Upholds 
Disbarment  of  State  Prosecutor 


There  was  evidence  the  delay  caused 
McGill  to  suffer  permanent  injuries,  in- 
cluding limping,  dizziness,  partial  paralysis, 
cognitive  impairment  and  difficulty  multi- 
tasking. With  the  assistance  of  Denver 
attorneys  Anna  C.  Holland  and  Erica  T. 
Grossman,  he  filed  a federal  lawsuit  against 
CHC,  Battenhouse  and  Jefferson  County 
SheriffTed  Mink  under  42  U.S.C.  § 1983, 
alleging  violations  of  his  constitutional 
rights  and  negligence.  Following  a ten-day 
trial  in  December  2014,  the  jury  awarded 
him  12,848,981  in  compensatory  damages 
plus  punitive  damages  of  $854,994  against 
Battenhouse  and  $7,694,951  against  CHC 
for  a total  award  of  $11, 398, 926. The  parties 
then  entered  into  a confidential  settlement, 
and  the  case  was  dismissed  in  early  2015. 
See:  McGill  v.  Correctional  Healthcare 
Companies , U.S.D.C.  (D.  Co.),  Case  No. 
l:13-cv-01080-RBJ-BNB. 

Battenhouse  remains  a registered 
nurse,  and  no  discipline  was  taken  against 
her  by  the  Colorado  Department  of  Regu- 
latory Agencies. 

Additional  sources:  Denver  Post , Federal 
Verdict  Reporter 


On  February  8,  2016,  the  Texas 
Board  of  Disciplinary  Appeals,  ap- 
pointed by  the  state  Supreme  Court, 
upheld  the  disbarment  of  former  prosecu- 
tor Charles  J.  Sebesta,  Jr.  for  using  tainted 
testimony  and  false  statements  to  obtain 
a death  sentence  against  now-exonerated 
former  prisoner  Anthony  Graves.  Graves 
served  18  years  in  prison,  including  a 
dozen  years  on  death  row,  before  a special 
prosecutor  determined  in  2010  that  there 
was  no  credible  evidence  he  had  been 
involved  in  setting  a fire  that  killed  six 
people.  [See:  PLN,  June  2012,  p.16;  April 

2012,  p.22]. 

Graves  had  actively  sought  to  have 
Sebesta  disbarred  and  filed  a grievance 
with  the  Texas  State  Bar  in  January  2014. 
Over  a year  later,  the  organization’s  Office 
of  Disciplinary  Counsel  found  “just  cause” 
to  hold  a disciplinary  hearing  on  ethics 
violations. 

Sebesta,  who  was  initially  disbarred 
by  a three-member  evidentiary  panel  on 


June  11,2015  following  a four-day  hearing, 
vigorously  maintained  on  appeal  that  he 
was  being  unfairly  treated  and  that  Graves’ 
conviction  was  just. 

“In  rejecting  Sebesta’s  argument,  the 
Board  of  Disciplinary  Appeals  found 
that  Charles  Sebesta’s  misconduct  was  so 
egregious  that  they  characterized  him  as 
having ‘unclean  hands. ’That  certainly  is  a 
fitting  description,”  said  Graves’ pro  bono 
attorney,  Neal  Manne.  See:  Commission 
for  Lawyer  Discipline  v.  Sebesta , TBDA 
No.  56406. 

In  2013  another  former  Texas  prosecu- 
tor, Ken  Anderson,  served  four  days  in  jail 
and  forfeited  his  law  license  for  intention- 
ally concealing  evidence  to  secure  a murder 
conviction  against  Michael  Morton.  Mor- 
ton served  almost  25  years  of  a life  sentence 
before  he  was  exonerated  and  freed  in  2011. 
[See:  PLN,  Nov.  2014,  p.l], 

Sources:  www.news.yahoo.com , www.cbs- 
news.  com 
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Deaths  of  Prisoners  in  Indiana,  California 
and  Arkansas  Linked  to  Flu  Virus 


A WINTER  OUTBREAK  OF  THE  HlNl 
flu  virus  is  being  blamed  for  the 
death  of  one  prisoner  and  sickening  40 
others,  including  five  staff  members,  at 
the  Putnamville  Correctional  Facility  in 
Greencastle,  Indiana  in  January  2016.  Some 
of  the  prisoners  were  in  serious  enough 
condition  to  require  hospitalization  at  the 
nearby  Terre  Haute  Regional  Hospital. 
And  while  prison  officials  defended  their 
response  to  the  outbreak,  prisoners’  family 
members  were  critical. 

“I  don’t  think  the  response  has  been 
very  good  because  I’ve  tried  to  personally 
contact  them  and  I was  constantly  given  the 
run  around,”  Rhonda  Williams  told  report- 
ers for  WISH-TV.  Williams  said  her  son, 
who  was  serving  time  at  the  Putnamville 
facility,  was  only  offered  a flu  shot  after  he 
was  already  sick. 

The  TV  station  reported  that  other 
family  members  had  come  forward  to 
complain  the  prison  was  dirty  and  that 
protective  masks  were  provided  only  to 
prisoners  who  were  also  already  ill. 

Prison  Superintendent  Brian  Smith 
told  reporters  at  a January  26,  2016  news 
conference  that  the  outbreak  of  HlNl  - a 
strain  of  swine  flu  - began  on  January  16, 
but  that  prison  staff  were  not  made  aware 
of  the  incident  until  one  day  before  a public 
announcement.  Smith  said  masks  were  not 
provided  to  prisoners  until  the  afternoon  of 
the  news  conference. 

“I  didn’t  realize  the  severity  of  it  until 
Saturday,”  Smith  said.  “We  had  a situation 
with  the  guy  that  passed  away  but  then  the 
other  guy  didn’t  get  sick  until  Saturday.” 

In  response  to  the  outbreak,  prison  of- 
ficials sanitized  parts  of  the  facility,  such  as 


by  Joe  Watson 

common  areas,  with  bleach,  germicides  and 
other  cleaners.  In  addition,  staff  members 
and  prisoners  were  offered  masks  and  hand 
sanitizer,  and  flu  shots  were  given  to  anyone 
who  requested  them. 

Despite  criticism  from  prisoners’ 
families,  Indiana  Department  of  Correction 
Medical  Director  Dr.  Michael  Mitcheff 
praised  the  facility’s  efforts. 

“I  think  the  prison’s  response  was 
excellent,”  Mitcheff  stated.  “I  think  the 
staff  proactively  admitted  patients  to  the 
observation  unit  to  keep  them  - I think 
the  superintendent  was  as  proactive  as  I’ve 
even  seen.” 

Mitcheff  said  those  who  became  espe- 
cially ill  had  complications  due  to  MRSA,  a 
serious  staph  infection  that  is  often  resistant 
to  antibiotics.  He  said  the  prisoner  who 
died  was  35  years  old  and  had  developed 
both  MRSA  and  pneumonia,  as  well  as 
being  afflicted  with  the  HlNl  virus.  The 
prisoner’s  family  requested  that  his  name 
not  be  released. 

This  past  winter’s  flu  outbreak  is  just 
the  latest  to  plague  prison  systems  in  a 
number  of  states.  A similar  HlNl  outbreak 
in  2014  in  California  and  a mysterious  flu- 
like bug  in  Indiana  and  Arkansas  killed  at 
least  two  prisoners,  prompted  the  quaran- 
tine of  hundreds  more  and  compelled  at 
least  one  federal  judge  to  suspend  criminal 
proceedings  in  his  court  “in  order  to  assure 
the  health  and  safety”  of  judicial  staff,  at- 
torneys and  the  general  public. 

One  day  after  the  Fresno  County,  Cali- 
fornia Sheriff’s  Office  announced  the  death 
of  60-year-old  prisoner  Francisco  Rosales 
Gamboa  due  to  HlNl,  and  diagnosed  three 
other  prisoners  with  the  virus  on  January  13, 


2014,  U.S.  District  Court  Judge  Lawrence 
J.  O’Neill  ordered  a week-long  suspension 
of  proceedings  involving  Fresno  County 
jail  prisoners. 

“Of  particular  significance  is  the  medi- 
cal information  that  a person  who  has  the 
virus  is  contagious  for  twenty-four  (24) 
hours  before  they  are  symptomatic,”  O’Neill’s 
order  said,  “and  precluding  exposure  of  the 
inmate  population  to  others  outside  of  the 
jail  is  the  very  safest  thing  to  do  from  a pro- 
active and  preventative  standpoint.”  See:  In 
re  Health  Emergency,  U.S.D.C.  (E.D.  Cal.), 
Case  No.  l:14-MC-00003. 

“It  is  the  right  thing  to  do  to  protect 
everyone’s  health,”  agreed  Fresno  defense 
attorney  Anthony  Capozzi,  who  added  that 
the  order  to  suspend  proceedings  was  a first 
in  the  41  years  he  had  been  practicing  law. 
Capozzi  said  the  major  impact  of  Judge 
O’Neill’s  order  was  to  delay  sentencing 
hearings  in  federal  criminal  cases. 

More  than  300  prisoners  at  the  Fresno 
County  jail  were  quarantined  after  Rosales 
Gamboa’s  death,  and  at  least  nine  showed 
HINl-like  symptoms.  Rosales  Gamboa 
had  been  jailed  since  September  2013  on 
a drunk  driving  charge,  and  was  also  being 
held  on  a federal  immigration  detainer. 

Farther  north,  officials  at  the  Elm- 
wood Correctional  Facility  in  Milpitas, 
California,  near  San  Francisco,  reported 
on  January  14,  2014  that  three  prisoners 
had  been  diagnosed  with  HlNl  and  four 
more  had  symptoms.  Prisoners  were  still 
being  transported  to  court  hearings,  but 
non-official  visitors  to  the  jail  were  turned 
away  for  nearly  a week. 

“We’re  also  giving  our  staff  the  proper 
equipment  - masks  and  gloves  - to  make 
sure  they  can  take  care  of  the  inmates,”  said 
Santa  Clara  County  Sheriff  Sgt.  Kurds 
Stenderup. 

Across  the  country,  meanwhile,  around 
240  female  prisoners  at  the  McPherson  Unit 
in  Newport,  Arkansas  were  quarantined 
after  an  unidentified  42-year-old  woman 
died  of  flu-like  symptoms  on  January  11, 
2014.  Although  prison  officials  said  she  did 
not  test  positive  for  HlNl,  they  brought 
in  extra  doctors  and  nurses  to  examine  the 
nearly  900  prisoners  at  the  facility  and  to 
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forms  of  the  flu  due  to  their  confined  living  Sources:  The  Fresno  Bee,  www.foxl6.com, 
conditions  and  reliance  on  prison  or  jail  www.nwahomepage.com,  www.nhchayarea. 
medical  staff  for  treatment.  [See,  e.g.,PLN,  com,  www.wsht.com, http://wishtv.com, 
Aug.  2007,p.l].PJ  http://fox59.com,  http://abc30.com 

$360,000  Verdict  Against  Indiana  Sheriff 
for  Denying  Prompt  Court  Hearings 


treat  others  who  might  be  affected. 

The  quarantine  had  ended  by  January 
16, 2014,  Shea  Wilson,  a spokesperson  for 
the  Arkansas  Department  of  Correction, 
told  Prison  Legal  News. 

“Two  housing  areas  of  the  McPherson 
Unit  were  placed  under  quarantine  due  to 
flu-like  symptoms,”  she  said.  “Those  restric- 
tions have  been  lifted.” 

When  asked  whether  the  flu  vaccine 
was  made  available  to  prisoners,  Wilson 
told  PLN,  “We  do  offer  flu  shots  to  all 
inmates,  but  they  have  the  option  of  not 
taking  them.” 

Finally,  in  Indiana,  where  three  people 
statewide  died  from  the  flu  during  the  same 
winter,  prisoners  at  the  Allen  County  jail 
were  given  masks  to  prevent  the  spread  of  in- 
fluenza after  several  began  exhibiting  flu-like 
symptoms,  even  though  jail  officials  refused 
to  confirm  that  an  outbreak  had  occurred. 

According  to  Allen  County  Sheriff’s 
Department  spokesman  J eremy  Tinkel,  the 
jail  was  simply  taking  precautions,  and  was 
working  with  county  health  officials  to  have 
prisoners  vaccinated. 

Prisoners  are  at  greater  risk  from  com- 
municable diseases  such  as  H1N1  and  other 


An  Indiana  federal  court  awarded 
nearly  1360,000  in  a class-action  law- 
suit alleging  the  Allen  County  Sheriff’s 
Office  violated  arrestees’  due  process  rights 
by  failing  to  bring  them  before  a court 
within  48  hours. 

The  class  consisted  of  962  people  who 
had  been  arrested  on  a weekend.  Accord- 
ing to  the  practice  of  then- Allen  County 
Sheriff  Ken  Fries,  those  arrestees  were  not 
brought  before  a judge  for  a hearing  within 
48  hours  as  required  by  a 1991  U.S.  Su- 
preme Court  decision. 

After  lead  plaintiff  LaTasha  Myatt  filed 
suit,  Fries  admitted  that  that  practice  was  ille- 
gal. A consent  decree  was  entered  on  behalf  of 
the  class  members,  and  the  case  then  went  to 
a jury  to  determine  the  value  of  the  plaintiffs’ 
loss  of  liberty  while  jailed  over  a weekend. 


The  district  court  instructed  the  jury  to 
value  the  deprivation  according  to  five  time 
frames:  1)  0-12  hours,  2)  12-24  hours,  3) 
24-36  hours,  4)  36-48  hours  and  5)  more 
than  48  hours. The  jury  heard  testimony  from 
fifteen  class  members  over  a five-day  trial. 

The  January  2015  verdict  did  not 
adjudicate  damages  for  individual  class 
members,  but  instead  awarded  monetary 
amounts  ranging  from  1200  for  the  first 
time  frame  to  11,100  for  the  fifth.  The  total 
jury  award  was  approximately  $360,000. 
On  October  23,  2015,  the  court  awarded 
$271,355  in  attorney’s  fees  and  $2,186.77  in 
costs  against  the  county.  The  class  members 
were  represented  by  Fort  Wayne  attorneys 
Christopher  C.  Meyers  and  Ilene  M.  Smith. 
See:  Myatt  v.  Fries,  U.S.D.C.  (N.D.  Ind.), 
Case  No.  l:10-cv-00064-TLS-SLC. 
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California  Supreme  Court  Voids  Ex  Post  Facto 
Sex  Offender  Residency  Restrictions 


Proposition  83,  passed  in  2006  by 
California  voters  and  popularly  known 
as  Jessica’s  Law,  had  the  stated  aim  of  pro- 
tecting children  from  sex  offenders.  It  was 
later  codified  at  Pen.  Code  § 3003.5(b), but 
on  March  2,2015  the  California  Supreme 
Court  struck  down  those  parts  of  the  law 
that  restrict  people  convicted  of  sex  crimes 
prior  to  Prop  83’s  enactment  from  find- 
ing suitable  housing  after  their  release 
from  custody.  The  law  prohibited  certain 
sex  offenders,  as  defined  by  statute,  from 
residing  within  2,000  feet  of  any  public  or 
private  school  or  park  where  children  might 
congregate. 

Prisoners’  rights  advocates  had  argued 
that  the  restrictions  prevented  many  people 
who  had  been  convicted  prior  to  the  law’s 
enactment  from  residing  in  other  than  mar- 
ginal areas,  and  violated  the  constitutional 
prohibition  against  ex  post  facto  laws.  The 
Supreme  Court  agreed,  finding  the  law 
unconstitutional  as  applied  to  registered  sex 
offenders  on  parole  in  San  Diego  County, 
where  the  suit  was  initially  brought.  The 
Court’s  opinion  noted  that  along  with 
difficulty  finding  housing,  parolees  had  ex- 
perienced problems  securing  employment, 
medical  care  and  other  social  services  such 
as  substance  abuse  treatment. 

The  California  Department  of  Cor- 
rections and  Rehabilitation  (CDCR)  had 
begun  to  violate  sex  offender  parolees 
through  blanket  enforcement  of  Jessica’s 
Law,  including  the  plaintiffs  who  chal- 
lenged the  statute,  some  of  whom  were 
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by  Derek  Gilna 

returned  to  prison  on  parole  violations. 
CDCR  statistics  showed  that  over  a third 
of  the  registered  sex  offenders  in  San  Di- 
ego County  were  classified  as  homeless  or 
transient,  and  as  a result  were  difficult  to 
monitor  for  parole  compliance.  Further,  a 
report  prepared  with  the  CDCR’s  assistance 
showed  that  3003.5(b)  had  not  improved 
public  safety  and  in  fact  had  reduced  it. 

The  state  Supreme  Court  found  that 
the  CDCR  had  engaged  in  “arbitrary  and 
oppressive  enforcement  action”  of  Jessica’s 
Law,  which  had  actually  made  the  com- 


An  exonerated  former  New  York 
prisoner  received  121.9  million  as  a 
result  of  settlements  and  a jury  verdict  in  a 
federal  lawsuit  claiming  that  law  enforce- 
ment officials  were  responsible  for  his 
wrongful  convictions  for  rape  and  homicide. 

Jeffrey  Deskovic,  16,  was  arrested  in 
January  1990  for  the  murder  of  15-year- 
old  Angela  Correa  in  Peekskill.  His  arrest 
was  based  on  a confession  obtained  during 
a six- hour  police  interrogation,  which  was 
not  attended  by  his  parents  or  an  attorney. 

After  a jury  found  him  guilty  in  De- 
cember 1990,  Deskovic  was  sentenced  to 
15  years  to  life;  he  served  almost  16  years 
in  prison.  His  conviction  was  vacated  in 
September  2006  after  DNA  evidence  con- 
nected the  semen  recovered  from  the  victim 
to  another  suspect,  Stephen  Cunningham, 
who  ultimately  admitted  he  had  raped  and 
murdered  Correa. 

Following  his  release,  Deskovic  filed 
a civil  rights  action  alleging  he  was  denied 
due  process,  maliciously  prosecuted  and 
falsely  incarcerated.  One  of  the  defendants 
was  Deskovic’s  court- appointed  attorney 
from  the  Legal  Aid  Society,  who  reached 
an  undisclosed  settlement  in  2010. 

In  2011,  police  officers  Walter  Brovar- 
ski,  David  Levine,  Thomas  McIntyre  and 
Eugene  Tumulo,  plus  the  City  of  Peekskill, 
agreed  to  a settlement  that  required  the  city 
to  pay  15.4  million.  Westchester  County 
Coroners  Millard  Hyland  and  Dr.  Louis 


munity  less  safe.  The  Court  did,  however, 
concede  that  the  CDCR  retained  the  au- 
thority to  tailor  its  parole  conditions  for 
each  individual  parolee  under  its  jurisdic- 
tion, “including  residency  restrictions  that 
may  be  more  or  less  restrictive  than  those 
found  in  section  3003.5(b),”  provided  they 
could  show  the  restrictions  are  supported  by 
the  parolee’s  “particularized  circumstances.” 

The  California  Supreme  Court’s  ruling 
affirmed  an  order  of  the  Court  of  Appeal, 
4th  Appellate  District.  See:  In  re  Taylor , 60 
Cal.  4th  1019,343  P.3d  867  (Cal. 2015).  P 


Roh  then  reached  a 16.5  million  settlement 
which  resolved  Deskovic’s  claims  against 
Westchester  County. 

The  matter  proceeded  to  trial  against 
former  investigator  Daniel  Stephens,  who 
was  employed  by  the  Putnam  County 
Sheriff’s  Department.  Deskovic  alleged 
that  “Stephens  and  the  other  investigators 
disclosed  confidential  details  of  the  inves- 
tigation,” hoping  that  he  “would  retain  that 
information,  incorporate  it  into  his  own  ac- 
count of  the  incident,  and  thereby  implicate 
himself,”  according  to  Verdictsearch.com. 

Deskovic  further  claimed  his  convic- 
tion was  aided  by  fabrications.  His  attorneys 
argued  that  prosecutors  knew  the  semen 
found  in  the  victim  could  not  be  linked  to 
him,  and  Stephens  manufactured  false  evi- 
dence indicating  the  semen  was  the  residual 
product  of  a sexual  encounter  not  linked  to 
the  rape  and  murder. 

Prior  to  the  jury  trial,  which  began 
in  October  2014,  the  parties  stipulated  to 
$1.65  million  in  lost  wages  during  Des- 
kovic’s incarceration.  The  jury  returned  a 
verdict  of  $40  million  upon  finding  that 
Stephens  had  coerced  Deskovic’s  confession 
and  fabricated  evidence,  but  the  parties  had 
agreed  in  advance  that  damages  would  be 
capped  at  $10  million  under  a high-low 
settlement  agreement. 

“I  feel  elated.  The  jury  obviously  saw 
that  Daniel  Stephens’  testimony  was  not 
truthful,”  Deskovic  stated  after  the  verdict. 


Exonerated  New  York  Prisoner 
Recovers  $21.9  Million  in  Damages 
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“I  feel  like  I finally  got  the  fair  trial  I never 
got  before.” 

Combined  with  the  111.9  million  in 
pretrial  settlements,  Deskovic  received  a 
total  of  121.9  million,  inclusive  of  attorney 
fees  and  costs.  The  settlement  was  finalized 
and  the  case  closed  in  March  2015;  Deskov- 
ic was  represented  by  attorneys  with  the  law 
firm  of  Neufeld,  Scheck  8c  Brustin,  LLP. 
See:  Deskovic  v.  City  of  Peekskill,  U.S.D.C. 
(S.D.  NY),  Case  No.  7:07-cv-08150-KMK. 

PLN previously  published  an  interview 
with  JefF  Deskovic,  and  ran  his  article  on 
howU.S.  Supreme  Court  Justice  Sonia  Soto- 
mayor  had  denied  his  appeal  when  she  served 
on  the  Second  Circuit  Court  of  Appeals. 
[See:  PLN,  Aug.  20 1 3 , p.  1 ; Aug.  2009,  p.  12] . 

Deskovic  used  some  of  his  settlement 
funds  to  create  the  Jeffrey  Deskovic  Foun- 
dation for  Justice,  a New  York  City-based 
non-profit  organization  that  works  on 
wrongful  conviction  cases.  Further,  follow- 
ing his  release  from  prison  he  graduated 
with  criminal  justice  degrees  from  the  John 
Jay  College  of  Criminal  Justice. 

Additional  sources:  www.verdictsearch.com, 
www.  lohud.  com,  www.  nhcnewyork.  com 


California:  Strip  Searches  of 
Prison  Visitors  No  Longer  Allowed 


After  just  over  a year  of  increased 
scrutiny  for  prison  visitors,  pre- 
sumably to  stem  the  flow  of  drugs  and 
other  contraband  into  California’s  35  state 
correctional  facilities,  prison  officials  an- 
nounced in  January  2016  that  they  would 
end  the  controversial  practice  of  strip 
searching  visitors  who  fail  preliminary 
drug  screens. 

In  November  2014,  California’s  prison 
system  rolled  out  a program  that  placed 
drug-sniffing  dogs  and  ion  scanners  at 
eleven  facilities,  to  conduct  random  drug 
screens  of  visitors  and  employees.  Funded 
by  a 15.2  million  grant  for  the  airport- style 
scanners  in  addition  to  a pre-existing  $3 
million  K9  program,  the  initiative  imposed 
increasingly  severe  sanctions  on  visitors 
who  failed  drug  dog  screens  or  ion  scans  - 
including  strip  searches  and  loss  of  visits. 

On  January  11,  2016,  California 
Department  of  Corrections  and  Rehabilita- 
tion (CDCR)  spokeswoman  Dana  Simas 
said  that  pursuant  to  revised  regulations, 


visitors  will  be  screened  by  non- threatening 
drug  alert  dogs  that  sit  when  they  detect 
contraband  or  by  the  use  of  ion  scanner 
technology.  Visitors  who  raise  alerts  will 
be  subjected  to  clothed  searches  and  for- 
feit a contact  visit,  whether  or  not  drugs 
are  found.  If  the  search  is  refused,  the  visit 
will  be  canceled.  For  a second  refusal,  the 
CDCR  will  impose  a 30-day  loss  ofvisiting 
privileges;  a third  could  mean  no  visits  for 
a year.  Visitors  who  refuse  a fourth  search 
face  permanent  revocation  of  their  visiting 
privileges. 

Governor  Jerry  Brown’s  proposed  state 
budget  includes  nearly  $ 8 million  to  cover 
the  annual  cost  of  intensive  visitor  drug 
screening  at  California  prisons.  Presum- 
ably the  CDCR  conducts  similar  searches 
of  employees,  who  are  a more  likely  source 
for  smuggling  in  drugs  and  other  contra- 
band. 


Sources:  Los  Angeles  Times,  http://sacra- 
mento.  chslocal.  com 
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Ninth  Circuit  Rules  Judge  "Abused  Discretion"  in 
Imposing  Abstinence  as  Supervised  Release  Condition 

by  Derek  Gilna 


Raymond  LeoJarlik  Bell,  convicted 
of  filing  false  income  tax  returns  to 
obtain  fraudulent  refunds,  appealed  his 
97-month  federal  prison  sentence  on  three 
grounds , including  whether  the  j udge  com- 
mitted Sixth  Amendment  error  by  failing  to 
prompt  him  to  present  a closing  argument; 
whether  the  government  presented  suffi- 
cient evidence  to  prove  its  case;  and  whether 
he  could  be  ordered  to  abstain  from  alcohol 
and  drug  use,  and  enroll  in  substance  abuse 
treatment,  as  a condition  of  his  three-year 
term  of  supervised  release. 

Bell,  who  acted  as  his  own  attorney 
at  trial  and  apparently  subscribed  to 
some  variation  of  the  “sovereign  citizen” 
movement,  failed  to  present  a closing 
argument  and  did  not  preserve  that  issue 
for  appeal.  He  argued  that  the  district 
court  judge’s  failure  to  prompt  him  to 
make  a closing  argument  violated  his 
rights  under  the  Sixth  Amendment, 
but  the  appellate  court  found  no  “plain 
error”  and  held  the  judge  was  under  no 
obligation  to  do  so. 

Bell’s  assertion  that  the  government 
had  failed  to  present  evidence  sufficient  to 
convict  him  of  filing  fraudulent  tax  returns 
was  also  unsuccessful,  as  the  Ninth  Circuit 
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found  that  “a  rational  jury  could  find  beyond 
a reasonable  doubt  that  Bell  assisted  [his 
son]  Steven  Bell  in  preparing  the  latter’s 
fraudulent  returns.” 

However,  Bell  met  with  more  success 
in  his  challenge  to  a court-ordered  condi- 
tion of  supervised  release  that  required  him 
to  “participate  ...  for  treatment  of  narcotic 
addiction,  drug  dependency,  or  substance 
abuse,”  and  to  “abstain  from  the  use  of 
alcohol  and/or  other  intoxicants.”  Those 
conditions  were  also  reviewed  under  the 
plain  error  standard,  as  Bell  did  not  object 
to  them  before  the  trial  court. 

The  Court  of  Appeals  noted  that  “the 
present  record  contains  no  information 


An  exonerated  Michigan  man  will 
receive  $2.5  million  for  his  almost  26 
years  of  wrongful  incarceration.  He  was 
released  from  prison  after  it  was  discovered 
that  Detroit  police  had  tainted  the  victim’s 
identification  and  withheld  exculpatory 
evidence. 

Walter  Swift  was  21  when  he  was 
arrested  on  September  16,  1982  for  the 
home  invasion,  rape  and  armed  robbery  of 
a pregnant  woman  in  the  presence  of  her 
infant  son. 

The  victim  identified  the  perpetrator 
as  being  15-18  years  old,  without  facial  hair 
and  with  an  unusual  hairstyle  that  included 
braids.  Eight  days  after  the  rape,  Detroit  po- 
lice officer  Janice  Paavola-Nobliski  showed 
the  victim  over  500  pictures  in  photo  lineups. 
The  victim  identified  seven  men  as  having 
“similar”  features  as  her  assailant. 

After  the  victim  made  that  comment 
for  the  seventh  time,  Paavola-Nobliski 
“arbitrarily  decided  that  the  next  person 
the  victim  selected  having  features  similar 
to  the  perpetrator  would  be  arrested  and 
brought  in  for  an  in-person  line-up  iden- 
tification,” according  to  Swift’s  civil  rights 
complaint. 

The  victim  then  commented  that 
Swift’s  eyes  were  “similar”  to  the  perpetra- 
tor’s. Swift,  who  had  a mature  moustache, 


about  Bell’s  substance  abuse  history  because 
he  refused  to  cooperate  with  the  Proba- 
tion Department  during  the  presentence 
investigation....  We  vacate  the  challenged 
conditions  and  remand  with  instructions 
that  the  district  court  explain  its  reasons  for 
imposing  the  special  conditions  for  Bell’s 
supervised  release,  if  the  court  chooses  to 
re-impose  them.” 

Accordingly,  the  district  court’s  judg- 
ment was  affirmed  in  part,  vacated  in  part 
and  remanded.  Bell  filed  a petition  for  writ 
of  certiorari  with  the  U.S.  Supreme  Court, 
which  was  denied  on  April  20,  2015.  See: 
United  States  v.  Bell , 770  F.3d  1253  (9th  Cir. 
2014),  cert,  denied.  FT 


long  sideburns  and  closely  cropped  hair, 
was  brought  in  for  a line-up.  The  victim 
was  advised  he  would  be  present  and  when 
she  saw  him,  she  said  she  “believed”  he  was 
the  assailant. 

Paavola-Nobliski,  however,  was  skep- 
tical of  the  identification;  she  released 
Swift  and  scheduled  him  for  a polygraph. 
Two  days  later,  she  was  removed  from  the 
investigation  while  on  vacation.  Sgt.  Eliza- 
beth Lewandowski  took  over  the  case  and 
arrested  Swift.  When  Paavola-Nobliski 
explained  to  her  why  she  was  not  convinced 
Swift  was  the  perpetrator,  Lewandowski 
reportedly  said  that  while  he  may  not  have 
committed  the  crime,  she  was  sure  he  had 
committed  some  other  crime  that  he  had 
gotten  away  with. 

The  victim’s  identification  was  the 
central  theme  at  trial.  Detroit  police  of- 
ficials also  had  an  amended  lab  report  on 
body  fluids  that  would  have  excluded  Swift 
as  the  assailant,  which  was  withheld  from 
the  defense,  and  Swift  was  convicted  in 
November  1982. 

He  was  exonerated  through  the  efforts 
of  the  Innocence  Project  and  released  on 
May  21,  2008  - 25  years,  6 months  and 
twelve  days  after  his  arrest. 

The  City  of  Detroit  still  was  not  will- 
ing to  take  responsibility  for  his  wrongful 
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conviction,  as  officials  continued  to  fight 
his  lawsuit  and  denied  that  the  police  had 
acted  improperly. 

Finally,  after  Swift’s  federal  civil  rights 
suit  had  been  stayed  for  more  than  a year 
due  to  Detroit’s  bankruptcy  filing,  the 
city  agreed  to  a $2.5  million  settlement, 
inclusive  of  attorney’s  fees  and  costs.  The 


settlement  was  finalized  and  the  case  dis- 
missed in  March  2015.  See:  Swift  v.  City  of 
Detroit , U.S.D.C.  (E.D.  Mich.),  Case  No. 
2:10-cv-12911-BAF-RSW. 

“We  feel  relieved,  but  at  the  same  time, 
we  are  extremely  disappointed  with  the 
way  this  case  was  defended  by  the  City  of 
Detroit,”  said  Julie  Hurwitz,  one  of  Swift’s 


attorneys.  “The  City  of  Detroit  law  depart- 
ment behaved,  in  my  opinion,  they  behaved 
shamefully,”  she  added. 

A city  spokesman  declined  to  com- 
ment. 

Additional  sources:  www.  innocenceproject. 
org,  www.loevy.com, www.metrotimes.com 


Seventh  Circuit  Reverses  Dismissal  of  Terre  Haute  Prisoner's  FTCA  Suit 


Federal  prisoner  Charles  D.  Keller 
filed  a lawsuit  under  the  Federal  Tort 
Claims  Act  (FTCA)  against  prison  officials 
at  the  U.S.  Penitentiary  in  Terre  Flaute,  Indi- 
ana, seeking  damages  after  he  was  assaulted 
by  another  prisoner.  Despite  his  history  of 
mental  illness  that  affected  his  ability  to  func- 
tion and  defend  himself,  Keller  was  placed  in 
the  prison’s  general  population  where  he  was 
attacked.  The  brutal  beating  lasted  several 
minutes  and  left  him  unconscious. 

Keller  filed  suit,  alleging  negligence  on 
the  part  of  prison  guards  for  “violat[ing] 
mandatory  regulations  and  orders  govern- 
ing their  conduct,  thus  allowing  the  attack 
to  occur  and  continue.”  He  also  claimed  that 
prison  psychologist  Joseph  Bleier  “did  not 
examine  all  of  his  available  medical  docu- 
ments before  deciding  to  release  him  into 
the  general  prison  population,  as  required 
by  applicable  regulations.” 

According  to  the  Seventh  Circuit,  cit- 


by  Derek  Gilna 

ing  28  U.S.C.  § 1346(b)(1)  and  28  U.S.C. 
§ 2674,  “prisoners  can  sue  under  the  FTCA 
to  recover  damages  from  the  United  States 
Government  for  personal  injuries  sustained 
during  confinement  in  a federal  prison,  by 
reason  of  the  negligence  of  a government 
employee.”  [See:  PLN,  March  2014,  p.44]. 

The  district  court  granted  the  de- 
fendants’ motion  for  summary  judgment, 
finding  that  the  “discretionary  function 
exception”  shields  the  federal  government 
from  liability  for  violence  by  other  prison- 
ers, based  upon  Calderon  v.  United  States , 
123  F.3d  947  (7th  Cir.  1997).  However, 
the  Court  of  Appeals  wrote  that  the  guards’ 
negligent  behavior  in  this  case  would  not 
qualify  for  the  discretionary  function  excep- 
tion. The  Court  rejected  the  government’s 
argument  that  the  exception  applied,  based 
on  the  lack  of  “evidence  in  the  record  to 
contradict  Keller’s  claims  that  the  guards 
were  simply  lazy  or  inattentive.” 


The  Seventh  Circuit  held  that  such 
“carelessness  would  not  be  covered  by  the 
discretionary  function  exception,  as  it  in- 
volves no  element  of  choice  or  judgment 
grounded  in  public  policy  considerations,” 
and  concluded  “that  the  government  did 
not  sustain  its  burden  to  prove  as  a matter 
of  law  that  the  discretionary  function  excep- 
tion shielded  it  from  liability  for  the  brutal 
attack  that  seriously  injured  Keller.”  Accord- 
ingly,  the  district  court’s  grant  of  summary 
judgment  was  reversed.  See:  Keller  v.  United 
States,  771  F.3d  1021  (7th  Cir.  2014). 

The  case  remains  pending  on  remand,  with 
a trial  date  scheduled  in  October  2016. 
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$550,000  Jury  Award  for  Failure  to  Treat  Prisoner's  Broken  Jaw 


The  First  Circuit  Court  of  Appeals 
found  that  a Massachusetts  federal  dis- 
trict court  improperly  weighed  the  evidence 
when  granting  summary  judgment  to  the 
defendants  in  a prisoner’s  civil  rights  suit 
alleging  nurses  at  the  Bristol  House  of 
Correction  failed  to  treat  his  serious  medi- 
cal condition. 

Shortly  after  being  booked  into  the 
jail,  prisoner  Rico  Perry  was  involved  in  an 
altercation  with  several  guards.  The  June  9, 
2007  incident  resulted  in  serious  injuries 
to  Perry,  who  was  examined  by  nurse  Susie 
Roy.  Perry  alleged  his  mouth  was  “pour- 
ing blood”  from  a long  gash,  his  jaw  was 
“clenched”  and  he  had  a lump  on  his  head. 
He  told  Roy  that  he  was  in  pain  and  had 
a broken  jaw. 

According  to  his  complaint,  Roy  did 
not  “thoroughly  examine”  him  or  “come 
to  focus  on  his  jaw.”  Roy,  however,  said 
she  diagnosed  a cracked  tooth,  cleaned 
the  wound,  had  Perry  rinse  his  mouth  and 
provided  him  with  gauze.  She  said  he  could 
open  his  mouth  wide  and  verbalize  without 
difficulty. 

Later  that  night,  while  Perry  was  in  his 
cell,  Roy  applied  smelling  salts  to  wake  him 
after  he  passed  out.  He  asked  to  be  taken 
to  a hospital  but  his  request  was  ignored. 
Around  4 a.m.,  Nurse  Claire  Rocha  exam- 
ined Perry  through  the  cell’s  glass  window, 
noting  he  had  an  “egg”  on  his  forehead.  She 
said  she  would  help  him,  but  after  speaking 
to  one  of  the  guards  involved  in  the  alterca- 
tion, who  told  her  to  let  Perry  “sleep  it  off,” 
she  denied  further  care. 

Around  5:30-6:00  p.m.,  or  17  hours 
after  he  was  injured,  Perry  was  examined  by 
a third  nurse,  who  observed  he  had  swelling 
of  the  jaw  and  some  wheezing.  That  resulted 
in  a hospital  transfer,  which  found  Perry 
had  an  acute  bilateral  mandibular  fracture. 
The  attending  physician  said  Perry  had 
suffered  “critical  injuries”  caused  by  the  use 
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of  a “tremendous  amount  of  force.”  He  was 
transferred  to  another  hospital  and  treated. 

Perry  then  sued  Roy  and  Rocha,  claim- 
ing they  were  deliberately  indifferent  to  his 
serious  medical  needs  by  failing  to  provide 
treatment  for  his  broken  jaw.  The  district 
court,  however,  granted  them  summary 
judgment,  finding  that  even  if  Perry  had 
told  both  nurses  that  he  had  a broken  jaw 
and  asked  to  be  taken  to  a hospital,  that  was 
insufficient  by  itself  to  establish  deliberate 
indifference.  Perry  appealed. 

The  First  Circuit  found  there  were 
several  material  facts  in  dispute  that,  if 
believed  by  a jury,  could  result  in  a finding 
for  Perry.  Those  facts  basically  covered  the 
entire  spectrum  of  Perry’s  allegations,  which 
had  to  be  accepted  as  true  for  summary 
judgment  purposes. 

The  Court  of  Appeals  was  critical  of 
the  district  court’s  weighing  of  the  evidence. 
The  district  court  had  found  that  because 
Perry  was  “provided  some  additional  treat- 
ment as  the  condition  evolved  over  time,” 
his  serious  medical  needs  were  not  ignored. 


“If  we  were  to  accept  this  premise,  no  delib- 
erate indifference  case  would  go  to  trial  so 
long  as  someone  managed  to  take  an  inmate 
to  a hospital  right  before  he  or  she  died, 
as  we  can  easily  presume  serious  medical 
conditions  do  not  necessarily  improve  on 
their  own  over  time,”  the  appellate  court 
noted.  “This  is  precisely  why  the  Constitu- 
tion protects  an  inmate  from  a significant 
risk  of  future  health  harms.” 

The  district  court’s  summary  judgment 
order  was  reversed  and  the  case  remanded 
for  further  proceedings.  See:  Perry  v.  Roy, 
782  F.3d  73  (1st  Cir.2015). 

Following  remand,  a trial  was  held 
in  September  2015  and  the  jury  entered 
a verdict  for  Perry,  awarding  him  $50,000 
in  compensatory  damages  plus  $250,000 
in  punitive  damages  each  against  Roy  and 
Rocha,  for  a total  award  of  $550,000.  The 
case  remains  pending  on  Perry’s  post-trial 
motion  for  attorney  fees  and  the  defendants’ 
motion  for  judgment  as  a matter  of  law.  See: 
Perry  v.  Roy,  U.S.D.C.  (D. Mass.),  Case  No. 
l:10-cv-10769-FDS.P 


Sixth  Circuit  Allows  Revival  of  Untimely 
Habeas  Appeal  Using  Rule  60(b) 

by  Matt  Clarke 


The  Sixth  Circuit  allowed  a pris- 
oner  to  revive  the  appeal  of  her  federal 
habeas  corpus  action  in  the  interests  of 
justice  after  she  won  a civil  rights  lawsuit 
against  prison  guards  who  prevented  her 
from  filing  a timely  notice  of  appeal  a 
decade  earlier. 

Hattie  Tanner,  a Michigan  state  pris- 
oner who  described  herself  as  “functionally 
illiterate,”  was  convicted  of  felony  murder 
and  sentenced  to  life  without  parole  in 
1995.  She  appealed  and  a state  appellate 
court  overturned  her  conviction  based  on 
a violation  of  her  constitutional  rights  due 
to  the  state’s  failure  to  provide  her  with 
DNA  and  serology  experts.  That  reversal 
was  itself  later  reversed  by  the  Supreme 
Court  of  Michigan. 

Unaided  by  an  attorney,  Tanner  then 
drafted  and  filed  a federal  petition  for  writ 
of  habeas  corpus,  which  the  district  court 
dismissed  on  its  merits  on  November  8, 
2005.  Following  the  dismissal,  Tanner 
sought  the  assistance  of  a prison  legal  aide. 


The  other  prisoner  helped  Tanner  request 
a certified  copy  of  her  prison  trust  account 
activity,  which  was  needed  to  appeal  in 
forma  pauperis.  The  prison  did  not  release 
the  document  until  three  days  prior  to  the 
30-day  deadline  for  filing  the  notice  of 
appeal.  The  legal  aide  prepared  the  notice, 
but  before  she  could  give  it  to  Tanner  for 
signing  and  mailing,  Tanner’s  housing  unit 
went  on  lockdown.  The  other  prisoner 
scheduled  a “call-out”  for  Tanner  to  sign  the 
notice  the  next  day,  but  guards  refused  to 
allow  her  to  go,  telling  her  “too  bad”  when 
she  explained  the  need  to  meet  the  filing 
deadline.  The  lockdown  ended  two  days 
later  and  the  notice  of  appeal  was  given  to 
prison  officials  for  mailing  the  next  day  - 
one  day  after  the  deadline. 

The  court  clerk  did  not  notice  the  late 
filing.  Neither  did  the  district  court  judge, 
who  issued  a certificate  of  appealability. 
The  appeal  was  initially  docketed  with  the 
Sixth  Circuit,  and  a few  weeks  later  the 
Court  of  Appeals  recognized  the  error  and 
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notified  Tanner  that  her  appeal  was  tardy. 
By  then,  the  time  allowed  for  filing  a mo- 
tion to  extend  the  time  to  file  a notice  of 
appeal  had  expired  and  Tanner  had  lost  her 
chance  to  appeal. 

Tanner  filed  a civil  rights  action  pursu- 
ant to  42  U.S.C.  § 1983,  alleging  the  guards 
who  prevented  her  from  filing  her  notice  of 
appeal  on  time  had  violated  her  constitu- 
tional rights.  In  March  2012,  a jury  awarded 
her  120,000  in  compensatory  damages  and 
17,000  in  punitive  damages. The  guards  did 
not  appeal. 

She  subsequently  filed  a motion  un- 
der Rule  60(b)(6),  Federal  Rules  of  Civil 
Procedure  (FRCP),  alleging  “it  would  be  a 
miscarriage  of  justice”  to  allow  the  guards’ 
unconstitutional  actions  - as  verified  by 
the  jury  in  the  civil  rights  case  - to  deprive 
her  of  her  right  to  appeal.  She  asked  the 
district  court  to  vacate  its  judgment  dis- 
missing her  habeas  petition  and  reinstate 
the  judgment,  resetting  the  30-day  period 
during  which  she  could  appeal.  Interpret- 
ing the  motion  as  one  to  extend  the  time 
period  to  file  a notice  of  appeal  set  forth 
in  Rule  4,  FRCP,  the  court  denied  the 
motion.  Tanner  appealed. 


The  Sixth  Circuit  held  that  a district 
court  cannot  extend  the  30-day  period  to 
file  a notice  of  appeal.  However,  Tanner 
was  not  asking  for  an  extension.  Pointing 
out  a tradition  that  predated  the  founding 
of  this  country,  in  which  English  courts 
would  set  aside  a judgment  whose  enforce- 
ment would  work  inequity,  the  Court  of 
Appeals  held  that  the  district  court  could 
and  should  set  aside  the  habeas  judgment 
and  then  reinstate  it,  resetting  the  30-day 
period  to  appeal. 

“By  the  time  Tanner  filed  her  Rule 
60(b)(6)  motion  for  relief  from  judgment  in 
this  case,  she  had  established  a violation  of 
her  constitutional  right  of  access  by  means 
of  a jury’s  verdict  - certainly  a rare  example 
of  success  for  an  inmate  litigant,”  the  Sixth 
Circuit  noted. 

Accordingly,  the  district  court’s  order 
on  the  Rule  60(b)(6)  motion  was  reversed, 
and  the  case  remanded  for  the  court  to 
dismiss  the  judgment  and  reinstate  it,  so 
Tanner  could  appeal  the  dismissal  of  her 
habeas  action.  A petition  for  rehearing  en 
banc  was  denied  in  April  2015.  See:  Tan- 
ner v.  Yukins,  776  F.3d  434  (6th  Cir.  2015), 
petition  for  rehearing  en  banc  denied. 
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Defense  Verdict  in  Kentucky  Prisoner's  Death;  Appellate  Court  Reverses 


A Kentucky  state  jury  found  for 
the  defendants  in  a lawsuit  alleging  a 
jail  guard  and  nurse  failed  to  monitor  and 
treat  a pretrial  detainee’s  serious  medical 
condition,  resulting  in  her  death.  Recently, 
however,  the  Court  of  Appeals  reversed  and 
remanded  for  a new  trial. 

Melissa  Czaja,  34,  was  arrested  for  an 
outstanding  warrant  on  a traffic  violation  on 
July  26, 2012,  and  booked  into  the  Bullitt 
County  Jail  with  a 134  bond.  She  was  placed 
in  a common  cell  with  other  detainees.  One 
of  her  family  members  arrived  at  the  jail 
shortly  thereafter  with  $35  to  post  bond, 
but  officials  required  exact  change. 

Upset  that  she  had  not  been  released, 
Czaja  pressed  the  cell’s  buzzer  several  times. 
Guard  Laura  Worman,  who  was  nick- 
named “Shrek”  and  reportedly  known  to 
be  oppressive,  responded.  A confrontation 
ensued,  resulting  in  Czaja  calling  Worman 
a “bitch.”  In  turn,  Worman  claimed  that 
Czaja  attacked  her,  lodged  a charge  of  as- 
sault on  a detention  officer  and  placed  Czaja 
in  solitary  confinement.  Witnesses  testified 
that  Worman  was  the  aggressor. 

The  assault  charge  prevented  the  fam- 
ily member  from  posting  bond  when  they 
arrived  with  $34,  as  the  new  charge  had 
increased  the  bond  amount.  On  her  fifth  or 
sixth  day  in  solitary,  Czaja  became  sick  and 
the  next  day  she  was  vomiting.  Upon  arrival 
to  work  on  August  3, 2012,  Worman  failed 
to  check  on  Czaja’s  condition  or  open  her 
cell  for  an  assessment.  LPN  Donna  Bullock, 
who  worked  for  the  jail’s  for-profit  medi- 
cal contractor,  Southern  Health  Partners 
(SHP),was  called  to  evaluate  Czaja. 

Bullock  noted  that  Czaja  “appeared  ill” 
but  took  no  further  action.  Later  that  same 
day,  Czaj  a was  found  “nearly  unresponsive,” 
and  urine  and  bloody  vomit  were  observed 
in  her  cell.  Rather  than  call  an  ambulance 
once  the  decision  was  made  to  take  Czaj  a to 
a hospital,  she  was  shackled  and  transported 
in  a jail  van. 

At  the  hospital,  Czaja  was  diagnosed 
with  a progressive  hypoglycemic  brain 
injury,  which  would  have  been  treatable 
if  caught  early.  The  delay  in  treatment, 
however,  resulted  in  Czaja  falling  into  a 
coma.  She  died  a week  later  after  her  family 
decided  to  discontinue  medical  treatment. 
Czaja’s  estate  filed  a wrongful  death 


by  David  Reutter 

suit.  After  trial,  the  jury  found  that  Wor- 
man was  not  liable  for  false  imprisonment 
or  negligence,  and  that  neither  Bullock  nor 
SHP  was  negligent.  The  estate  had  argued 
that  SHP  staffed  the  jail  with  an  LPN 
who  was  poorly  trained  and  cheap  to  hire, 
implying  the  company  put  profits  before 
adequate  medical  care. 

The  estate  did  not  assert  a claim  of 
death  consortium  on  behalf  of  Czaja’s  three 
minor  children;  had  it  done  so  the  outcome 
may  have  been  different,  as  during  delib- 
erations the  jury  asked  who  would  benefit 
from  a verdict  in  favor  of  the  estate  - Czaja’s 
children  or  her  mother.  See:  Czaja  v.  Bullitt 
County  Jail,  Bullitt  County  Court  (KY), 
Case  No.  10-1344. 

The  estate  appealed  the  jury  verdict 
and  the  trial  court’s  prior  partial  summary 
judgment  order,  and  on  February  12, 2016 
the  Kentucky  Court  of  Appeals  affirmed 
in  part,  vacated  in  part  and  remanded  in 
an  unpublished  decision. 

In  reciting  the  facts  of  the  case,  the 
appellate  court  emphasized  that  Czaja  had 


On  November  24,  2015,  two  weeks 
before  the  end  of  his  term,  Kentucky 
Governor  Steve  Beshear  signed  an  execu- 
tive order  that  restored  the  right  to  vote 
to  certain  convicted  felons.  Less  than  a 
month  later,  on  December  22,  incoming 
governor  Matt  Bevin  overturned  that  order 
on  the  grounds  that  it  violated  the  state’s 
constitution.  The  government  giveth  and 
the  government  taketh  away. 

Kentucky  is  one  of  only  a few  states 
that  do  not  automatically  restore  voting 
rights  to  those  with  criminal  convictions 
after  they  have  completed  their  sentences, 
and  an  estimated  140,000  Kentuckians 
do  not  have  the  right  to  vote.  Governor 
Bevin’s  move  puts  Kentucky  back  on 
the  short  list  of  states  that  largely  ban 
ex-felons  from  voting.  Most  states  have 
some  form  of  voting  restrictions  due  to 
felony  convictions;  some  don’t  let  parolees 
or  probationers  vote,  while  10  states  limit 
voting  even  after  a prison  sentence  has 
been  fully  served.  Only  Maine  and  Ver- 


a  bond  of  just  $34  when  she  was  initially 
booked  into  jail.  The  Court  of  Appeals 
reversed  the  trial  court’s  grant  of  summary 
judgment  to  the  jail  employee  defendants, 
finding  they  were  not  entitled  to  qualified 
official  immunity  because  their  actions 
were  ministerial,  not  discretionary.  The 
Court  held  the  defendants  had  “failed  to 
comply  with  [ ] policies  and  procedures  of 
the  detention  center”  that  were  written  in 
mandatory  language. 

The  appellate  court  also  held  the  trial 
court  had  used  an  erroneous  jury  instruc- 
tion. While  Kentucky  uses  a “bare  bones” 
approach  to  jury  instructions,  the  Court  of 
Appeals  noted  they  “must  include  all  the 
bones.”  Here,  the  jury  was  not  told  that  it 
could  consider  Czaja’s  pain  and  suffering, 
only  her  death.  Consequently,  the  case  was 
remanded  for  a new  trial.  See:  Czaja  v. 
Fackler,  2016  Ky.  App.  Unpub.  LEXIS  131 
(Ky.  Ct.  App.  2016). 

Additional  source:  Kentucky  Trial  Court 
Review 


mont  do  not  disenfranchise  people  with 
criminal  records,  who  can  vote  even  while 
incarcerated. 

Although  ex-felons  in  Kentucky  who 
completed  the  voting  restoration  process 
before  Beshear  left  office  will  be  able  to 
retain  their  voting  rights,  all  other  con- 
victed felons  must  individually  appeal  to 
the  governor’s  office.  Civil  rights  activists 
claim  this  process  is  slow  and  effectively 
impossible. 

State  Rep.  Darryl  Owens  told  the 
Lexington  Herald-Leader  that  he  was  “ex- 
tremely disappointed  with  the  executive 
order  on  felon  voting  rights,  which  to  me 
goes  against  promises  Governor  Bevin 
made  during  his  campaign.  I will  continue 
championing  the  amendment  that  will 
give  voters  a chance  to  put  Kentucky  in 
line  with  the  vast  majority  of  states  on 
this  issue.” 

Sources:  wwwdexl8.com,  www.  courier-jour- 
nal com,  www.csmonitor.com, www.vox.com 


Kentucky  Restores  Voting  Rights  for 
Former  Prisoners,  then  Reverses  Course 
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Prison's  Censorship  of  Newsweek  Upheld 


The  Eighth  Circuit  Court  of 
Appeals  affirmed  a grant  of  sum- 
mary judgment  to  prison  officials  in  a First 
Amendment  challenge  to  the  censorship  of 
a magazine  because  it  contained  an  article 
that  reported  violence  and  disorder  in 
Mexico  involving  drug  cartels. 

Missouri  prisoner  Joseph  Murchison 
had  subscribed  to  Newsweek  for  many  years. 
He  received  most  issues  without  incident, 
but  staff  at  the  South  Central  Correctional 
Center  censored  the  October  11,2010  issue 
on  the  grounds  that  it  “promotes  violence, 
disorder,  or  the  violation  of  state  or  federal 
law  including  inflammatory  material”  due 
to  three  pages  that  contained  the  article  on 
Mexican  drug- related  violence.  Murchison 
filed  suit  and  the  district  court  granted  sum- 
mary judgment  to  the  defendants. 

On  appeal,  the  Eighth  Circuit  found 
the  article  “Hiding  Behind  the  Web” 
focused  on  and  depicted  “disorder,  vio- 
lence, and  the  violation  of  law.  "The  article 
described  attacks  by  drug  cartels  against 
the  Mexican  government  and  military. 
Additionally,  it  contained  a photograph 
of  two  people  hanging  from  a bridge  and 
another  of  a journalist  lying  on  a street  in 
a pool  of  blood. 

“Although  the  material,  on  its  face, 
may  not  necessarily  explicitly  advocate  for 
violence  or  the  violation  of  law,  this  does 
not  mean  it  does  not  promote  it  either,”  the 
appellate  court  wrote. The  Court  of  Appeals 
then  deferred  to  a prison  official’s  statement 
that  “prolonged  exposure  to  violent  acts, 
through  print  or  other  materials  or  other 
media,  reinforces  socially  irresponsible  be- 
havior inside  prisons. ’’Therefore,  the  Court 
found  there  was  a legitimate  penological 
objective  to  censoring  the  article. 

The  Eighth  Circuit  noted  there  was 
not  a blanket  ban  on  the  publication.  It  also 
found  that  although  “some  other  violent 
material  with  similar  content  is  available 
in  the  prison  [that]  does  not  undermine 
the  prison  officials’  decision  to  censor  this 
particular  Newsweek  issue.” 

Murchison  cited  “to  other  written  and 
non-written  materials  with  similar  content 
available  in  the  prison  library,”  which  the 
appellate  court  held  “demonstrates  that  he 
is  able  to  exercise  his  First  Amendment 
rights.”  Absent  a blanket  ban  on  Newsweek 
and  a suggestion  that  the  specific  content 
has  been  entirely  banned,  the  Court  of  Ap- 


peals held  that  “Murchison  has  alternative 
means  to  exercise  his  rights.”  Just  not  his 
right  to  read  that  particular  article. 

Finally,  the  alternatives  that  Murchison 
suggested,  including  removing  the  objec- 
tionable article,  were  not  found  to  have  a 
de  minimus  effect. 

“Tearing  out  specific  pages  of  a spe- 
cific publication  containing  prohibited 
material  does  not  sound  particularly  dif- 
ficult. Yet,  when  considered  in  the  context 
of  the  review  process  for  all  incoming  mail, 
the  question  becomes  more  complex,”  the 
appellate  court  stated.  “Prison  policy  pro- 
vides that  ‘[i]f  part  of  an  item  or  mailing 


Robert  Regan,  67,  was  carrying  $764 
when  he  was  arrested  on  a warrant 
in  Rockdale  County,  Georgia.  Upon  his 
release  from  jail,  instead  of  receiving  cash 
or  a check  for  the  money  seized  during  his 
arrest,  he  had  no  choice  but  to  accept  a debit 
card.  Regan  objected  to  the  card’s  numerous 
fees,  which  he  had  to  pay  to  recover  his  own 
money,  but  when  he  sued  the  defendants 
attempted  to  dismiss  his  complaint  by 
enforcing  an  arbitration  clause  to  which  he 
had  never  consented. 

The  federal  district  court  agreed  with 
Regan  that  the  debit  card’s  arbitration 
clause  was  unenforceable,  and  that  his 
lawsuit  could  proceed.  That  decision  has 
ramifications  for  other  prisoners  forced  to 
accept  fee-laden  debit  cards  at  the  time  of 
their  release. 

The  defendants,  including  Stored  Value 
Cards,  Inc.,  argued  that  the  Federal  Arbi- 
tration Act  should  apply,  which  required 
Regan  to  submit  to  arbitration  in  lieu  of  a 
lawsuit.They  also  noted  that  he  had  received 
written  notification  of  the  fees  in  a Card- 
holder Agreement  included  in  his  release 
papers.  Regan  established,  however,  that  he 
had  never  signed  any  agreement  assenting 
to  the  debit  card  fees  or  arbitration. 

The  district  court  noted  in  its  January 
13,  2015  order  that  “it  is  undisputed  that 
the  party  seeking  to  avoid  arbitration  has 
not  signed  any  contract  requiring  arbitra- 
tion and  is  challenging  the  very  existence 


is  prohibited,  the  entire  item  must  be  cen- 
sored.’Thus,  prison  officials  cannot  merely 
tear  out  the  pages  specific  to  Murchison’s 
censored  publication,  they  would  have  to 
do  so  for  all  incoming  publications  which 
include  prohibited  content.  Murchison 
has  not  challenged,  and  we  have  an  insuf- 
ficient record  to  fully  evaluate,  whether 
the  prison  regulation  of  censoring  an 
entire  item  based  on  a limited  amount  of 
content  subject  to  censorship,  on  its  face, 
is  constitutional.” 

The  district  court’s  order  was  affirmed. 
See:  Murchison  v.  Rogers,  779  F.3d  882  (8th 
Cir.  2015),  rehearing  denied. 


of  any  agreement,  including  the  existence 
of  an  agreement,  including  the  existence 
of  an  agreement  to  arbitrate  ...  there  is  no 
presumptively  valid  contract  which  would 
trigger  the  district  court’s  duty  to  compel 
arbitration  pursuant  to  the  Act.” 

As  stated  by  the  court,  “the  circum- 
stances surrounding  the  receipt  of  the 
Card  and  Cardholder  Agreement,  the 
absence  of  Plaintiff’s  signature  (at  least  on 
the  Cardholder  Agreement),  the  language 
on  the  back  of  the  Card  and  in  the  Card- 
holder Agreement,  and  Plaintiff’s  actions 
throughout  do  not  permit  the  Court  to 
decide,  as  a matter  of  law,  that  a reason- 
able person  in  Defendants’  position  would 
ascribe  to  Plaintiff’s  actions  acceptance  or, 
perhaps  later  ratification  of  the  Cardholder 
Agreement.” 

The  defendants  appealed  to  the  Elev- 
enth Circuit,  which  issued  a decision  on 
June  18,  2015  affirming  the  district  court. 
The  Court  of  Appeals  found  the  lower  court 
had  “correctly  held  that  issues  of  fact  exist 
to  be  resolved  by  the  court  or  a jury  as  to 
whether  Reagan  agreed  to”  the  arbitration 
clause.  See:  Reagan  v.  Stored  Value  Cards, 
Inc.,  608  Fed.Appx.  895  (11th  Cir.  2015). 

Following  remand  the  case  settled 
under  confidential  terms  in  August  2015; 
according  to  Atlanta  attorney  William  C. 
Klase,  who  represented  Regan,  the  case 
was  resolved  to  the  satisfaction  of  all  par- 
ties. See:  Regan  v.  Stored  Value  Cards,  Inc., 
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U.S.D.C.  (N.D.  Ga.),  Case  No.  l:14-cv- 
01187-AT. 

A number  of  jails  have  faced  legal  chal- 
lenges for  issuing  debit  cards  to  prisoners 
upon  their  release,  which  require  them  to 
pay  various  fees  to  access  their  own  money. 
[See:  PZJVJune  2014,  p.20]. 


Another  pending  lawsuit  against 
Stored  Value  Cards  (d/b/a  Numi  Financial) 
was  filed  by  the  Human  Rights  Defense 
Center,  PLN s parent  organization,  on 
behalf  of  plaintiff  Danica  Love  Brown,  a 
former  prisoner  at  the  Mulnomah  County 
Jail  in  Oregon.  On  February  25, 2016,  the 


federal  district  court  denied  the  defendants’ 
motion  to  compel  arbitration  in  that  case, 
too.  The  ruling  will  be  reported  in  greater 
detail  in  a future  issue  of  PLN;  the  case 
remains  pending.  See:  Brown  v.  Stored  Value 
Cards,  Inc.,  U.S.D.C.  (D.  Ore.),  Case  No. 
3:15-cv-01370-MO.  ft 


Texas:  $400,000  Settlement  Award  to  Mentally  III  Jail  Prisoner 


On  June  2,  2015,  the  Harris  Coun- 
ty  Commissioners  Court  awarded 
$400,000  to  Terry  Goodwin,  a mentally  ill 
prisoner,  to  settle  a civil  lawsuit  stemming 
from  his  extreme  neglect  while  housed  at 
the  Harris  County  Jail  in  Houston. 

“I  have  never  seen  anything  like  this 
in  my  41  years  as  a lawyer,”  attorney  Jim 
Harrington  stated  shortly  before  the 
settlement  was  announced.  “This  is  just 
unbelievable.” 

Harrington,  executive  director  of  the 
Texas  Civil  Rights  Project,  was  reacting  to 
revelations  that  medical  staff  at  the  Harris 
County  Jail  were  aware  of  the  filthy  condi- 
tions of  the  cell  that  Goodwin  was  left  in 
for  weeks.  Goodwin’s  case  was  brought 
to  light  by  whistleblowers  who  contacted 


the  news  media  with  photos  of  Goodwin’s 
cell,  which  was  filled  with  trash,  feces  and 
swarms  of  insects. 

When  Dr.  Michael  Seale,  director  of 
health  services  at  the  jail,  was  questioned 
following  a press  conference,  he  admitted 
that  his  medical  staff  knew  about  the  squa- 
lor in  Goodwin’s  cell.  “They  documented 
it  in  the  medical  records,”  he  said.  “They 
followed  policy  and  procedure.”No  medical 
staff  were  disciplined,  and  Seale  refused  to 
describe  the  incident  as  a communications 
breakdown. 

Six  jailers  were  fired  and  29  others 
suspended  in  connection  with  Goodwin’s 
conditions  of  confinement.  On  April  14, 
2015,  two  guards,  Sergeants  Ricky  D. 
Pickens-Wilson  and  John  Figaroa,  ap- 


peared in  court  to  face  felony  charges  of 
tampering  with  a government  document. 
Prosecutors  accused  them  of  signing  off 
on  cell  checks  that  indicated  Goodwin 
was  in  good  condition  when,  in  fact,  he 
was  languishing  in  filth.  Harris  County 
Sheriff  Adrian  Garcia  retired  in  the 
wake  of  the  scandal  but  denied  having 
knowledge  of  the  squalid  conditions  in 
Goodwin’s  cell. 

Goodwin  remains  incarcerated,  serving 
a three-year  sentence  for  assaulting  a guard 
during  his  incarceration  in  Harris  County. 
He  was  initially  jailed  on  a marijuana  charge 
while  on  probation. 

Sources:  http://abcl3.com,  www.ksl.com, 
Houston  Chronicle 
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The  Will  of  the  People:  Ex-prisoners  Voted  into  Public  Office 

by  Joe  Watson 


WHAT  HAPPENS  WHEN  VOTERS  ELECT 

a public  official  once  deemed  a public 
threat  by  the  criminal  justice  system?  From 
Connecticut  to  Virginia,  Michigan  to  New 
Hampshire  and  Oregon  to  Oklahoma  - just 
a few  of  the  places  where  former  prisoners 
have  been  voted  into  office  - it’s  politics 
as  usual. 

After  serving  seven  years  in  prison  on 
charges  that  included  bribery,  racketeering 
and  extortion  for  awarding  city  contracts  in 
return  for  hundreds  of  thousands  of  dollars 
in  gifts,  including  cash,  home  improve- 
ments, custom-made  clothes  and  expensive 
wine,  former  mayor  Joe  Ganim  was  given  a 
second  chance  by  the  voters  of  Bridgeport, 
Connecticut,  who  reelected  him  mayor  on 
November  4,  2015  with  59%  of  the  vote. 
He  had  been  released  from  prison  five 
years  earlier. 

“Tonight,  we  not  only  made  history, 
but  we  defined  a new  course  for  this  great 
city,”  Ganim  said  in  his  victory  speech  as  he 
was  surrounded  by  supporters.  “Of  course, 
there’s  an  element  of  redemption  in  all  of 
this,”  he  added. 

Ganim’s  election  even  brought  a con- 
gratulatory message  from  Connecticut’s 
governor,  who  had  refused  to  endorse  his 
fellow  Democrat  during  the  campaign. 

In  Virginia,  former  state  House  Del- 
egate Joe  Morrissey  gained  notoriety  when 
he  was  elected  while  serving  90  days  in  jail 
on  a misdemeanor  charge  for  contributing 
to  the  delinquency  of  a minor.  He  had  a 
sexual  relationship  with  his  then- 17-year- 
old  former  secretary,  Myrna  Pride,  who 
became  pregnant  when  she  was  18.  Because 


Morrissey  was  enrolled  in  the  jail’s  work 
release  program,  he  was  able  to  campaign 
during  the  day  before  returning  to  the  lock- 
up at  night. 

At  first,  Morrissey,  57,  entered  an 
Alford  plea,  the  Virginia  equivalent  of  no 
contest,  refusing  to  admit  guilt  but  conced- 
ing that  prosecutors  had  enough  evidence 
to  convict  him.  He  later  publicly  admitted 
fathering  the  child  with  Pride;  the  couple 
later  moved  in  together  and  announced 
plans  to  have  more  children. 

He  was  twice  elected  to  the  state 
House  of  Delegates,  prompting  a scathing 
Washington  Post  opinion  piece  in  which  the 
newspaper  called  Morrissey  “an  embarrass- 
ment to  Virginia’s  General  Assembly.” 

“Rather  than  stumbling  into  laugh- 
ingstock territory,  the  General  Assembly 
would  do  well  to  censure  and  marginalize 
Mr.  Morrissey,”  the  Post  wrote  on  January 
15,  2015.  “He  should  be  assigned  to  no 
committees,  which  would  leave  him  twid- 
dling his  thumbs  most  days  in  Richmond, 
and  prohibited  from  serving  on  state  boards 
and  commissions.  Conceivably,  he  could 
even  be  banned  from  setting  foot  on  the 
floor  of  the  House  of  Delegates.” 

Morrissey  resigned  his  House  seat  on 
March  25,  2015  to  run  for  the  state  Sen- 
ate, though  he  dropped  out  of  that  race  six 
months  later  due  to  a medical  condition. 

On  November  5, 2013,  the  citizens  of 
Flint,  Michigan  elected  to  their  city  council 
5th  Ward  Councilman  Wantwaz  Davis  and 
1st  Ward  Councilman  Eric  Mays.  Davis, 
who  defeated  the  incumbent  by  just  71 
votes,  had  previously  served  a 19-year  prison 


sentence  - beginning  when  he  was  just  17 
- after  pleading  guilty  to  second-degree 
murder  in  1991.  Davis  never  hid  his  convic- 
tion from  voters.  In  fact,  he  spoke  openly 
with  Flint  residents  about  the  day  he  shot 
and  killed  27-year-old  Kenneth  Morris. 

“He  went  and  reached  in  his  pocket, 
so  I reached  in  my  pocket  and  I shot  him,” 
Davis  said.  “When  I found  out  he  later 
died,  I turned  myself  in.  I never  intended 
to  shoot  Mr.  Morris.  To  this  day,  I am  very 
remorseful.” 

More  than  25  years  prior  to  his  elec- 
tion, Mays  pleaded  guilty  in  1987  to 
felonious  assault  and  served  a year  of  proba- 
tion. The  assault,  he  said,  occurred  when  a 
man  threatened  his  life  and  he  responded 
by  brandishing  a gun.  Mays  had  just  been 
accepted  into  law  school. 

“That  destroyed  my  law  career,”  he 
stated. 

There  is  nothing  illegal  in  Michigan 
about  ex- felons  being  candidates  for  public 
office,  so  long  as  their  crimes  weren’t  com- 
mitted while  they  were  serving  in  office. 
Revelations  of  Mays’  and  Davis’  criminal 
histories  failed  to  dissuade  Flint  voters,  who 
also  elected  two  women  to  the  city  council 
who  had  previously  filed  for  bankruptcy. 

In  August  2015,  Davis  and  Mays  were 
among  four  candidates  for  mayor  of  Flint; 
businesswoman  Karen  Weaver  won  the 
election,  while  Davis  and  Mays  retained 
their  seats  on  the  city  council.  As  part  of 
his  mayoral  campaign,  Davis  had  advocated 
for  an  economic  development  program  that 
would  focus  on  identifying  and  helping 
businesses  which  hire  convicted  felons. 
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“Flint  is  an  industrialized  city,  the  first 
in  the  auto  industry  and  once  third  eco- 
nomically in  the  nation,”  Davis  said.  “There 
are  30,000  or  more  men  and  women  with 
felonies  on  their  record  and  cannot  receive 
a job.  [Having]  80  to  88  percent  of  people 
living  in  poverty  [is]  not  good  for  public 
safety  or  the  economy.” 

“Manufacturing  companies  would  hire 
these  men  and  women,  crime  will  go  down, 
and  income  taxes  will  flourish,”  he  added. 
“Once  crime  is  brought  down,  other  devel- 
opers would  come  to  Flint.” 

Despite  such  examples  of  positive  pub- 
lic service,  many  argue  that  ex-prisoners  are 
incapable  of  possessing  the  integrity  neces- 
sary to  be  effective  elected  officials.  Trust, 
critics  contend,  is  as  much  perceived  as  it 
is  earned.  Then  again,  although  not  on  the 
same  scale,  the  American  public  apparently 
trusted  candidates  who  admitted  smoking 
marijuana  (Clinton,  Obama)  and  who  had 
a DUI  record  (George  W.  Bush)  enough 
to  elect  them  to  the  highest  public  office 
in  the  nation. 

Davis  and  Mays  are  not  anomalies  in 
American  politics;  indeed,  their  election 
was  not  even  unusual  in  Flint,  or,  for  that 
matter,  anywhere  in  Michigan.  Back  in 
1962,  former  Flint  Mayor  Don  Williamson 
was  convicted  of  two  counts  of  felony  fraud 
and  served  three  years  in  prison.  Flint  vot- 
ers, nevertheless,  re-elected  him  mayor  in 
2007  before  he  ultimately  resigned  in  2009 
under  threat  of  a recall. 

In  2010,  an  amendment  to  Michigan’s 
constitution  allowed  ex-felons  to  run  for 
statewide  office  as  long  as  their  conviction 
was  not  “related  to  the  person’s  official 
capacity  while  holding  any  elective  office.” 
The  amendment  paved  the  way  for  Detroit 
native  Brian  Banks,  a Democrat,  to  win  68% 


of  the  vote  in  2012  to  represent  the  city  and 
serve  as  chairman  of  the  Detroit  caucus  in 
Michigan’s  state  assembly. 

Banks,  who  was  convicted  eight  times 
between  1998  and  2004  for  writing  bad 
checks  and  credit  card  fraud,  ultimately 
earned  Bachelor’s,  Master’s  and  law  degrees. 
He  said  that  his  poor  decisions  “as  a young 
adult”  taught  him  valuable  lessons  and  “in- 
spired me  to  pursue  my  education  and  use 
my  experience  to  deter  other  young  adults 
from  making  the  same  choices.” 

The  political  opponent  Banks  defeated 
- Republican  Dan  Schulte  - offered  the 
Detroit  Free  Press  a different  perspective. 

“You  can’t  be  an  attorney  or  doctor  with 
a felony,  and  I don’t  think  you  can  teach 
elementary  school  with  a felony,”  Schulte 
said  during  the  2012  campaign.  “If  you  can’t 
do  any  of  those  things,  I don’t  know  why 
you  can  be  a legislator.” 

One  of  the  most  famous  ex-felons 
elected  to  office  was  Marion  Barry,  who 
served  as  mayor  of  Washington,  D.C.  from 
1979  until  January  1990,  when  he  was 
caught  on  videotape  smoking  crack  during 
an  FBI  sting  operation. 

After  serving  six  months  in  federal 
prison  on  drug  charges,  Barry  was  elected 
to  the  D.C.  City  Council  in  1992  then  re- 
elected as  the  city’s  mayor,  serving  from  1995 
to  1999.  Barry  died  on  November  23,2014  at 
the  age  of  78,  while  still  serving  as  a council- 
man representing  the  District’s  8th  Ward. 

While  Barry  was  affectionately  dubbed 
“Mayor  for  Life”  by  his  supporters,  not  all 
politicians  or  state  officials  look  favorably 
on  former  prisoners  holding  public  office. 
Take,  for  example,  Arizona  - even  when  it 
involves  an  ex-felon  running  for  office  in 
another  state. 

In  2011,  the  voters  of  Pawnee,  Okla- 


homa, population  about  2,300,  elected 
Christopher  Linder  mayor  at  a time  when 
the  only  hospital  in  town  had  closed  and 
residents  were  struggling  financially.  Along 
with  his  wife,  Linder  owned  the  popular 
Pawnee  Cafe,  and  he  volunteered  for  the 
Chamber  of  Commerce,  as  a baseball  coach 
and  at  the  First  Baptist  Church. 

But  almost  12  years  earlier,  in  August 
1999,  Linder  - then  21  years  old  and  a 
member  of  the  Gangster  Disciples  known 
by  his  handle  “Big  Slim”  - was  arrested  in 
Phoenix,  Arizona  and  charged  with  a drive- 
by  shooting  following  a botched  drug  deal. 

Under  Oklahoma  state  law,  Linder, 
who  laid  bare  his  criminal  record  for 
Pawnee  voters  prior  to  his  election,  had  to 
have  his  felony  record  expunged  in  order 
to  serve  as  mayor,  requiring  him  to  petition 
Arizona’s  five-member  Board  of  Executive 
Clemency  for  a pardon. 

“Every  single  day  that  I get  up,  I live 
with  the  decision  I made  12  years  ago,” 
Linder  told  the  clemency  board  in  May 
2011.  “I  know  it  wasn’t  a wise  decision.  I 
know  it  was  atrocious.” 

In  spite  of  evidence  of  his  rehabilitation 
since  his  release  from  prison  in  2005,  and 
vocal  support  from  some  of  Pawnee’s  most 
respected  residents,  Linder’s  pardon  request 
was  denied  by  the  Board  in  a 4-1  vote,  pro- 
hibiting him  from  becoming  mayor. 

A more  forgiving  state  statute  in  New 
Hampshire  nevertheless  barred  Stacie 
Laughton,  the  state’s  first  openly-trans- 
gender  elected  official,  from  taking  office. 
In  2012,  Laughton,  a Democrat,  beat  out 
two  Republicans  to  represent  Hillsborough 
County.  But  a local  newspaper  revealed  just 
weeks  later  that  Laughton  had  served  a 
suspended  sentence  of  four  months  in  jail 
only  four  years  earlier  on  felony  charges 
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of  conspiracy  to  commit  credit  card  fraud. 

“I  have  made  mistakes  just  like  every- 
one else,”  Laughton  wrote  on  her  Facebook 
page  after  the  story  broke.  “No  one  is  per- 
fect. I don’t  want  to  talk  about  my  past  nor 
do  I care  about  my  past.  I live  for  today  and 
my  future.” 

State  law  cared  about  her  past,  how- 
ever, even  if  Laughton  didn’t.  Under  New 
Hampshire  law,  a resident  convicted  of  a 
felony  is  barred  from  voting  or  becoming 
a candidate  for  public  office  from  the  time 
his  or  her  sentence  begins  until  its  final 
discharge.  Laughton  was  sentenced  to  15 
years  in  prison  on  the  conspiracy  charges, 
but  the  sentence  was  suspended  pending 
10  years  of  good  behavior.  At  the  time  she 
was  elected  she  still  had  six  years  to  go.  As 
a result,  she  was  forced  to  resign  less  than 
a month  after  her  election. 

“I  regret  to  inform  you,”  Laughton 
announced  on  a Nashua  public  access  TV 
station,  “that  I am  unable  to  fill  the  state 
representative  seat  for  Hillsborough  County 
District  31  to  which  I was  recently  elected.” 


INNATE 


C0NNECTI0NS.com 


Pen  Pal  Hookups  for  Prisoners! 
89%  Response  Rate! 

Write  for  a free  brochure/application: 

CONPALS  INMATECONNECTIONS 
465  NE  181st  Ave.  #308  Dept.  PLN 
Portland,  OR  97230-6660 

Send  stamp  or  SASE  for  fast  reply 
Federal  Corrlinks  users: 

info@Conpals.com 

Se  habla  espanol  - Since  2002 


And  in  2008,  in  the  small  town  of  So- 
daville,  Oregon, Thomas  Brady  Harrington, 
a 33-year-old  former  welder,  was  inspired 
to  run  for  public  office  after  becoming 
disillusioned  with  the  City  Council’s  inef- 
fectiveness in  dealing  with  water  issues  and 
fiscal  mismanagement. 

“I  think  I can  bring  a fresh  outlook  on 
all  those  things,”  he  said  during  his  cam- 
paign. “I  think,  with  all  these  past  problems, 
citizens  kind  of  lost  faith  in  the  city  council. 
They’ve  been  throwing  money  at  this  thing 
with  no  real  goals.” 

It  was  not  until  after  Harrington 
was  elected  that  the  town’s  300  residents 
learned  of  his  felony  record,  or  that  he  had 
completed  probation  for  a 2006  criminal 
mischief  conviction  just  five  months  before 
his  election.  His  criminal  record,  in  fact, 
dated  back  to  1995,  with  convictions  for  as- 
sault, robbery,  felony  possession  of  a firearm 
and  attempting  to  elude  police. 

But  Oregon  law,  unless  a city  charter 
mandates  otherwise,  does  not  prohibit 
felons  from  holding  office  if  they  are  not 
incarcerated  at  the  time  they’re  sworn  in. 
Nor  does  it  prohibit  a state  resident  with  a 


felony  conviction  from  voting. 

“I’ve  done  my  time  and  proven  to  the 
state  I’ve  changed,”  Harrington  said  in  his 
defense  after  some  Sodaville  residents  called 
for  his  resignation.  “Regardless  of  my  past, 
I can  do  a good  job  for  the  city.” 

Local  voters  agreed.  Just  two  years  after 
he  was  elected,  Harrington  won  re-election 
on  a record  of  restoring  Sodaville’s  water 
system  and  stabilizing  its  financial  footing. 
But  in  August  201 1,  for  reasons  unrelated  to 
his  criminal  past,  Harrington  was  removed 
from  office.  The  city  manager  took  over  the 
position  after  Harrington  missed  council 
meetings  and  skipped  three  budget  meet- 
ings due  to  his  work  as  a city  firefighter. 

Sources:  www.washingtonpost.com,  www. 
chsnews.com,  www.wtop.com,  www.hous- 
edems.com,  www.cityofflint.com,  www. 
nashuatelegraph.  com,  www.  newhampshire. 
watchdog,  com,  www. huffingtonpost.  com, 
www. mlive. com,  www. speroforum. com, 
www.minhcnews.com, www.het.com,  www. 
nytimes.com,  www.azlaw.com,  www.leba- 
non-express.com,  www.democratherald.com, 
www. columbian.com 


Ninth  Circuit:  Improper  ICE  Detainer 
Constitutes  Article  III  Injury 

by  Mark  Wilson 


The  Ninth  Circuit  Court  of  Ap- 
peals reversed  a district  court’s  dismissal 
of  a false  imprisonment  suit  based  upon 
an  improper  immigration  detainer,  as  the 
district  court  incorrectly  held  that  it  lacked 
Article  III  standing. 

In  June  2007,  Bernardo  Mendia  was 
arrested  on  several  California  state  charges. 
The  court  granted  bail  but  Mendia  needed 
the  assistance  of  a bondsman  to  get  out. 

Before  Mendia  could  make  bail,  he 
was  interviewed  by  two  agents  with  Im- 
migration and  Customs  Enforcement 
(ICE)  - Ching  Chang  and  John  M.  Garcia. 
Mendia  insisted  that  he  was  an  American 
citizen  and  had  a valid  U.S.  passport,  and 
gave  them  his  Social  Security  number.  He 
then  invoked  his  Fifth  Amendment  right  to 
remain  silent,  directing  the  agents  to  speak 
with  his  public  defender.  Agent  Garcia 
became  irate  and  said,  “Oh!  You  don’t  want 
to  talk  to  me?  We’ll  see  if  you  want  to  talk 
when  we’re  deporting  your  ass!” 

An  immigration  detainer  was  im- 


mediately lodged  against  Mendia,  falsely 
declaring  that  he  was  an  illegal  immigrant 
of  Mexican  nationality.  The  detainer 
blocked  Mendia  from  posting  bail.  All  the 
bondsmen  he  contacted  “refused  to  even 
consider  posting  a bail  ...  because  of  the 
immigration  detainer.” 

About  six  months  later  the  detainer 
was  canceled,  but  Mendia  was  not  told  it 
had  been  lifted  until  much  later.  Sometime 
after  the  detainer  was  lifted,  the  state  court 
released  Mendia  on  his  own  recognizance. 
He  refused  to  accept  release,  however,  be- 
lieving that  the  detainer  was  still  valid  and 
that  he  would  risk  being  rearrested  and 
deported  - jeopardizing  his  defense  to  the 
pending  state  criminal  charges. 

After  finally  learning  that  the  detainer 
had  been  canceled,  Mendia  accepted  release 
on  his  own  recognizance  in  July  2009. 

He  then  filed  Bivens  and  Federal  Tort 
Claims  Act  (FTCA)  claims  against  Chang 
and  Garcia,  alleging  constitutional  and 
common-law  tort  violations.  The  district 
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court  dismissed  for  lack  of  Article  III 
standing,  finding  that  Mendia  could  not 
have  suffered  injury  because  ICE  never  took 
him  into  custody. 

Mendia  appealed  and  the  Ninth  Cir- 
cuit reversed.  “Remaining  confined  in  jail 
when  one  should  otherwise  be  free  is  an 
Article  III  injury,  plain  and  simple,”  the 
appellate  court  concluded.  “Who  or  what 
caused  that  injury  is  of  course  a separate 
question.” 

The  Court  of  Appeals  explained  that 
“Of  the  three  elements  required  to  establish 
Article  III  standing  - injury,  causation,  and 
redressability  - injury  and  redressability  are 
easily  met  here.  If  we  take  Mendia’s  well- 
pleaded  allegations  as  true,  as  we  must  on 
this  facial  attack  ...  he  spent  two  years  in 
pre-trial  detention  that  he  should  not  have 
endured.  He  thus  claims  as  his  injury  loss 
of  liberty,  which  satisfies  Article  III  because 
it’s  ‘an  injury  that  affects  him  in  a “personal 
and  individual  way.’”” 

The  Court  of  Appeals  also  found  that 
Mendia  had  adequately  alleged  causation 
by  arguing  “the  government’s  unlawful  con- 
duct, while  not  directly  causing  his  injury, 
nonetheless  led  third  parties  to  act  in  a way 
that  injured  him.”  See:  Mendia  v.  Garcia, 
768  F.3d  1009  (9th  Cir.2014). 

Following  remand  the  defendants  filed 
a motion  to  dismiss,  which  was  granted  in 
part  and  denied  in  part  on  February  26, 
2016,  and  the  district  court  allowed  Mendia 
to  proceed  on  various  claims  - includ- 
ing First  and  Fourth  Amendment  Bivens 
claims,  a Fifth  Amendment  equal  protec- 
tion claim  and  FTCA  claims  for  intentional 
infliction  of  emotional  distress,  false  impris- 
onment and  negligence.  The  case  remains 
pending.  See:  Mendia  v.  Garcia,  2016  U.S. 
Dist.  LEXIS  24031  (N.D.  Cal.  2016). 


The  Seventh  Circuit  Court  of  Ap- 
peals held  last  year  that  a prisoner  stated 
a claim  when  he  alleged  he  was  forced  to 
wear  a see-through  jumpsuit  that  exposed 
his  genitals  and  buttocks  while  being  moved 
from  a county  jail  to  prison. 

After  being  convicted  and  sentenced 
for  violating  Illinois’  armed  habitual  crimi- 
nal statute,  Marshall  King  was  transferred 
from  the  Livingston  County  Jail  (LCJ). 

Prior  to  his  departure,  King  claimed 
he  was  strip-searched  and  forced  to  change 
into  a jumpsuit  that  visually  exposed  his 
genitals  and  buttocks,  as  he  was  not  allowed 
any  underwear.  The  defendants  denied  the 
garment  was  transparent,  but  admitted  it 
was  “less  than  opaque.” 

King’s  federal  lawsuit  alleged  Fourth 
and  Eighth  Amendment  violations.  Upon 
initial  screening,  the  district  court  held 
the  Eighth  Amendment  claim  could  not 
proceed,  but  the  Fourth  Amendment  claim 
could.  In  response  to  a summary  judgment 
motion,  the  court  dismissed  the  latter  claim 
for  failure  to  exhaust  administrative  rem- 
edies at  the  jail. 

On  review,  the  Seventh  Circuit  held 
that  once  King  was  transferred  from  LCJ, 
the  jail’s  administrative  remedy  process  was 
no  longer  available  to  challenge  treatment 
during  the  transfer.  As  such,  the  failure  to 
exhaust  administrative  remedies  could  not 
be  a barrier  to  King’s  claim. 

The  Court  of  Appeals  further  held  that 
King  stated  an  Eighth  Amendment  claim, 
for  he  complained  he  was  degraded  and 
humiliated  by  being  transported  in  a see- 
through  jumpsuit  that  left  him  exposed  in 


front  of  other  prisoners  and  guards  of  both 
genders.  “Such  compelled  and  prolonged 
nudity  seems  to  be,  for  present  purposes, 
analogous  to  a lengthy  strip-search,”  the 
Court  wrote. 

The  Seventh  Circuit  also  found  King’s 
allegations  indicated  there  was  no  legiti- 
mate reason  for  the  transparent  jumpsuit 
policy.  “Detainees  arriving  at  the  [prison] 
intake  facility  from  other  jails  were  not 
wearing  similar  garments,  which  at  least 
tends  to  suggest  that  such  clothing  is  not 
necessary  for  safe  and  secure  penal  trans- 
fers,” the  appellate  court  noted.  “Moreover, 
King  was  strip- searched  before  and  after 
his  transfer,  and  he  remained  shackled  and 
under  surveillance  throughout.”Those  facts, 
the  Court  of  Appeals  held,  “raise  at  least  the 
possibility  that  the  policy  was  driven  by  a 
desire  to  humiliate  or  harass.” 

“The  jumpsuit’s  actual  appearance 
remains  a mystery  at  this  point  because 
the  defendants  have  so  far  resisted  King’s 
discovery  requests,”  the  Court  added. 

Having  found  a viable  Eighth  Amend- 
ment  claim,  the  appellate  court  then 
considered  King’s  Fourth  Amendment 
claim.  That  claim  should  have  been  dis- 
missed “on  the  merits  rather  than  for 
failure  to  exhaust  administrative  remedies.” 
Prisoners  retain  no  right  to  privacy,  and 
King  did  not  allege  any  intrusion  into  his 
body;  hence,  a Fourth  Amendment  claim 
was  not  stated. 

The  district  court’s  order  was  reversed 
and  the  case  remanded  for  further  proceed- 
ings. See:  King  v.  McCarthy,  781  F.3d  889 
(7th  Cir.  2015).  P 
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Privately-operated  Texas  Prison  Rebounds 


Despite  years  of  controversy  that 
included  sitting  vacant  for  months 
after  it  was  built  and  stafF  members  being 
arrested  for  smuggling  contraband  and 
having  sexual  relationships  with  prison- 
ers, the  Jack  Harwell  Detention  Center  in 
Waco, Texas  has  rebounded.  It  now  houses 
more  prisoners,  obtained  a lower  interest 
rate  on  the  bonds  floated  to  build  the  jail, 
and  has  a recently-extended  contract  with 
private  prison  operator  LaSalle  Correc- 
tions, Inc. 

McLennan  County  commissioners 
voted  on  June  2,  2015  to  extend  LaSalle’s 
contract  for  three  years. The  company’s  prior 
agreement  had  been  scheduled  to  expire  at 
the  end  of  June  2015. 

“We’re  glad  to  extend  it  with  LaSalle 
because  we  trust  them  and  they’re  good 
business  people,”  said  County  Judge  Scott 
Felton,  a member  of  the  McLennan  County 
Public  Facility  Corporation’s  board  of  di- 
rectors. “They  pay  the  note  payment  on  the 
bonds  to  pay  for  the  jail  and  they’ve  never 
missed  a payment,  even  without  making 
money.” 

Felton  said  the  jail  has  been  losing 
money  steadily  since  it  was  built  because 
the  prisoner  population  has  not  met  ex- 
pectations. The  facility  has  capacity  for 
816  prisoners,  but  has  housed  fewer  than 
700  at  any  one  time.  During  November 
and  December  of  2014,  the  average  daily 
population  fell  to  445. 

The  contract  extension  approved  by  the 
county  commissioners  includes  a provision 
that  takes  effect  on  June  13, 2016,  stating 
the  contract  can  be  declared  void  after  a 


by  Matt  Clarke 

90-day  notice  period  if  the  jail  population 
falls  below  575  prisoners  for  two  consecu- 
tive months. 

“[LaSalle  is]  a for-profit  business,  and 
they  have  to  have  some  assurance  that  they 
can  be  able  to  hang  on  here  without  being 
financially  punished  until  things  change,” 
Felton  said  in  reference  to  the  90-day 
termination  provision.  “It’s  been  a great 
relationship  on  both  sides,  and  that  was 
said  right  upfront.” 

Compounding  the  problem  has  been 
the  federal  government’s  change  in  policy 
of  not  incarcerating  illegal  immigrants  at 
such  a high  rate,  according  to  County  Com- 
missioner Ben  Perry.  Shortly  after  LaSalle 
began  operating  the  jail  in  2013,  Immigra- 
tion and  Customs  Enforcement  (ICE) 
reached  an  agreement  with  the  company 
to  house  an  average  of  200  ICE  detainees 
at  the  facility.  But  shortly  afterwards,  ICE 
withdrew  its  prisoners. 

“When  the  federal  government  took 
the  stance  they  did  toward  immigration, 
the  jails  emptied  out,”  said  Perry. 

Fortunately  for  McLennan  County 
taxpayers,  the  original  2009  bond  issue  of 
$49  million  to  build  the  jail  was  refinanced 
at  a much  lower  interest  rate,  resulting  in 
savings  to  the  county  of  nearly  $13  million 
in  long-term  financing  costs. 

“What  this  allows  us  to  do  is  to  end 
up  paying  at  a much  cheaper  amount  than 
originally  thought,”  Felton  stated.  “All  in 
all  we’ve  had  a lot  of  bumps  in  the  road 
over  the  past  couple  years  but  this  is  a very 
positive  thing.” 

The  refinance,  which  was  finalized  on 


November  2,  2014,  lowered  the  interest 
rate  on  the  bonds  from  6.624%  to  3.48%. 
It  also  removed  the  bonds’  tax-exempt 
status,  which  will  enable  the  jail  to  house 
larger  numbers  of  federal  prisoners  without 
restrictions  imposed  by  the  IRS.  [See:  PLN, 
Sept.  2015,  p.18]. 

“This  allows  us  a lot  of  flexibility  to 
go  out  and  get  outside  contracts  because 
we’re  not  limited  by  that  tax-exempt 
status  anymore,”  said  County  Commis- 
sioner Will  Jones.  He  added  the  savings 
will  come  over  the  next  20  years  - the  life 
of  the  bonds. 

These  developments  cap  the  tumultu- 
ous history  of  the  jail,  which  sat  empty 
for  months  after  it  first  opened  in  2010. 
According  to  the  Waco  Tribune , the  private 
prison  company  that  operated  the  facil- 
ity at  the  time  - Community  Education 
Centers  of  New  Jersey  - could  not  fill  the 
beds  because  it  was  unsuccessful  attracting 
government  contracts.  It  was  for  that  reason 
the  county  contracted  with  LaSalle  Correc- 
tions beginning  in  May  2013. 

The  jail  has  been  enmeshed  in 
controversy  on  several  occasions,  most 
involving  staff  misconduct.  For  example, 
on  January  27,  2015,  a former  guard 
at  the  Jack  Harwell  Detention  Center 
pleaded  guilty  to  having  sex  with  a 
prisoner.  Melissa  Suzanne  Corona,  25, 
of  Waco,  was  sentenced  to  three  years’ 
deferred  probation  under  a plea  agree- 
ment. She  was  also  fined  $750. 

According  to  court  documents,  Corona 
initiated  the  relationship  in  2013  by  kiss- 
ing the  prisoner  more  than  10  times,  after 
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which  they  engaged  in  improper  contact 
through  the  bars  of  the  prisoner’s  cell. 
Eventually,  the  indictment  states,  Corona 
entered  the  cell  and  performed  sex  acts  on 
the  prisoner.  [See:  PLN,  Aug.  2015,  p.63; 
Aug.  2014,  p.56]. 

The  charges  against  Corona  were  not 
the  first  involving  sexual  improprieties. 
On  September  18,  2013,  McLennan 
County  Sheriff’s  deputies  arrested 
three  LaSalle  Corrections  guards.  Re- 
gina Antoinette  Edwards,  48,  and 
Dorothy  Pennington,  23,  were  arrested 
for  improper  sexual  acts  with  a person  in 
custody.  Pennington  pleaded  guilty  and 
received  five  years’  deferred  probation. 
The  complaint  against  Edwards  stated 
that  investigators  traced  phone  calls 
between  her  and  a prisoner  in  which  they 
discussed  sexual  acts  which  allegedly  oc- 
curred between  2011  and  2013.  She  was 
sentenced  in  June  2015  to  two  years  of 
deferred  probation  and  a $500  fine.  [See: 
PLN,  May  2014,  p.56]. 

The  third  guard,  Sherry  Lynn  Haynes, 
41,  was  charged  with  possession  of  a pro- 
hibited substance  in  a correctional  facility, 
a third-degree  felony,  after  she  allegedly 
confessed  that  she  “snuck  in  her  bra  one 
pack  of  cigarettes  containing  tobacco”  and 
gave  it  to  a prisoner. 

Then  on  November  13,  2015,  three 
LaSalle  Corrections  guards  were  arrested 
on  charges  that  they  falsified  records  related 
to  the  death  of  prisoner  Michael  Antonio 
Martinez,  25 , who  was  found  hanging  in  his 
cell  on  November  l.The  three  were  accused 
of  reporting  that  they  checked  on  Martinez 
when  in  fact  they  had  not. 

Guards  Michael  Crittenden,  24, 
Christopher  Simpson,  24,  and  Milton 
Walker,  33,  were  arrested  by  sheriff’s 
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deputies  after  officials  discovered  the 
falsified  records.  According  to  McLennan 
County  SherifF  Parnell  McNamara,  the 
records  indicated  that  the  three  guards 
had  checked  on  Martinez  within  a half- 
hour  time  span  required  for  certain  at-risk 
prisoners,  but  an  investigation  indicated 
that  when  Martinez  was  found  he  had 
been  hanging  for  almost  three  hours. 
His  death  was  ruled  a suicide.  [See:  PLN, 
March  2016,  p.63]. 

Lour  days  after  Martinez’s  death,  the 
Texas  Commission  on  Jail  Standards  issued 


a letter  to  LaSalle  stating  the  Jack  Harwell 
facility  was  out  of  compliance  with  the  rule 
that  at-risk  prisoners  must  be  checked  every 
half-hour  while  in  custody. 

Jail  Standards  Commission  Executive 
Director  Brandon  Wood  said  the  notice 
triggered  a second  inspection  by  the  com- 
mission to  recertify  the  jail. 

Sources:  www.wacotrib.com,  www.kxxv. 
com,  www. kwtx.com,  www.nbcdfw.com, 
www.  texasprisonbidness.  org,  www.  lasal- 
lecorrections.  com 
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Sacramento  County  Settles  Former 
Jail  Prisoner's  Lawsuits  for  $3,800 


In  February  2015 , Sacramento  County, 
California  agreed  to  settle  three  pro  se 
federal  civil  rights  actions  filed  by  a former 
Sacramento  County  jail  prisoner  alleging 
theft  of  his  mail,  opening  of  his  legal  mail 
outside  his  presence  and  failure  to  provide 
at  least  three  hours  of  out-of-cell  recreation 
time  per  week. 

David  Allen  Thompson,  Sr.  was  incarcer- 
ated at  the  Sacramento  County  Main  Jail  for 
38  months.  During  that  time,  jail  staff  and 
officials  with  the  District  Attorney’s  Office 
allegedly  seized  his  mail  under  false  pretenses, 
opened  his  legal  mail  outside  his  presence 
and  denied  him  out-of-cell  recreation  for 
up  to  sixty  days  multiple  times.  Sometimes 
Thompson  received  rejection  notices  for  the 
confiscated  mail,  sometimes  not.  The  notices 
he  received  listed  the  reasons  for  seizing  his 
mail  as  “3-way  mail,  girls  in  panties,  sexual 
content,  porn  photos.”  However,  none  of  the 
letters  contained  any  of  those  types  of  content; 
rather,  they  were  often  letters  to  and  from 
friends  or  religious  volunteers  who  visited 
the  jail.  The  notices  said  the  letters  had  been 
seized  and  “forwarded  to  the  D.A.’s  office.” 

Thompson’s  public  defender  received 
copies  of  some  of  the  confiscated  letters 
with  the  notices  confirming  they  were  being 
sent  to  a Deputy  District  Attorney. 

Further,  legal  mail  from  courts,  attor- 
neys and  government  officials  was  allegedly 
delivered  already  opened  to  Thompson, 
though  it  should  have  been  opened  in  his 
presence.  When  he  grieved  this  issue,  he  was 
told  the  correspondence  wasn’t  legal  mail. 

Thompson  also  received  26  disciplinary 
violations  while  at  the  Main  Jail.  During 
his  punishment  for  those  violations,  which 
lasted  up  to  60  days,  he  was  denied  out- 
of-cell  recreation.  He  complained  that  this 
violated  a state  statute  which  guaranteed  a 
minimum  of  three  hours  out-of-cell  rec- 
reation per  week.  The  seizure  of  his  mail 
and  opening  of  his  legal  mail  also  allegedly 
violated  state  law. 

Over  the  course  of  three  years,  from 
2013  to  2015, Thompson  filed  three  federal 
civil  rights  actions  pursuant  to  42  U.S.C. 
§ 1983  against  sheriff’s  department  and 
District  Attorney’s  Office  officials  alleg- 
ing violations  of  his  constitutional  rights. 


by  Matt  Clarke 

Sacramento  County  settled  all  three  suits 
for  a total  of  13,800,  although  11,943.87 
of  that  amount  was  used  to  satisfy  a lien 
the  county  had  against  Thompson.  See: 
Thompson  v.  Jones,  U.S.D.C.  (E.D.  Cal.), 


//■^The  state  has  consistently  and 

I over  a long  period  of  time  violated 
the  constitutional  rights  of  the  mentally 
ill  - this  must  stop,”  declared  a Washington 
federal  district  court.  “The  in-j  ail  wait  time” 
before  transferring  incompetent  criminal 
defendants  to  state  hospitals  “is  far  beyond 
any  constitutional  boundary.” 

Washington  law  requires  that  criminal 
defendants  found  incompetent  be  provided 
competency  evaluations  and  restoration 
services.  Once  evaluation  or  treatment  is 
ordered,  the  individual  remains  in  jail  until 
transferred  to  a state  mental  hospital. 

The  Washington  legislature  has  sug- 
gested that  the  in-jail  waiting  period  should 
not  exceed  seven  days.  However,  compliance 
with  that  time  frame  has  been  impossible 
due  to  the  number  of  people  requiring 
services  and  a lack  of  resources,  treatment 
staff  and  facilities. 

“The  hospitals  ...  are  chronically  short 
of  beds  and  staff,  and  thus  the  waiting  time 
for  transfer  ...  can  now  exceed  sixty  days,” 
the  federal  court  found.The  average  waiting 
times  ranged  from  a low  of  two  weeks  to  a 
high  of  nearly  two  months,  and  the  court 
noted  the  legislature’s  target  time  frame  was 
met  less  than  fifteen  percent  of  the  time. 

Washington  pretrial  detainees  filed  a 
class-action  lawsuit  challenging  the  un- 
timely transfers  to  mental  health  facilities. 
They  moved  for  summaryjudgment,  argu- 
ing that  the  wait  periods  deprived  them  of 
substantive  due  process. 

“Plaintiffs  detail  the  alarming  condi- 
tions faced  by  many  mentally  ill  pretrial 
detainees  while  in  jail  awaiting  trial,”  the 
court  found.  “Jails  are  often  not  equipped 
to  deal  with  people  with  mental  health 


Case  No.  2:13-cv-01951-MCE-CKD; 
Thompson  v.  Orozco,  U.S.D.C.  (E.D.  Cal.), 
Case  No.  2:14-cv-02111-JAM-DAD;  and 
Thompson  v.  Jones,  U.S.D.C.  (E.D.  Cal.), 
Case  No.  2:15-cv-00011-TLN-DAD. 


issues,  and  overwhelmed  guards  resort  to 
placing  mentally  ill  detainees  in  solitary 
confinement.” 

As  repeatedly  reported  in  PLN,  such 
placements  cause  dramatic  mental  health 
deterioration  and  increase  the  risk  of 
suicide. 

“Alone  for  22  to  23  hours  a day  and 
without  access  to  medication,  some  of  these 
detainees  lose  touch  with  reality  - damage 
to  their  mental  health  that  can  take  years  of 
intensive  mental  health  services  to  reverse,” 
the  court  wrote. 

The  defendants  conceded  “that  ‘current 
wait  times  for  many  criminal  defendants  are 
excessive  and  indefensible.’”  They  argued, 
however,  that  inadequate  funding,  staffing 
and  available  facilities  inhibited  timely 
transfers. 

The  federal  district  court  followed 
Oregon  Advocacy  Center  v.  Mink,  322  F.3d 
1101  (9th  Cir.  2003)  \PLN,  April  2004, 
p.36],  in  which  the  Ninth  Circuit  held  that 
“incapacitated  criminal  defendants  have 
liberty  interests  in  freedom  from  incarcera- 
tion and  in  restorative  treatment,”  and  that 
a “lack  of  funds,  staff  or  facilities,  cannot 
justify  the  State’s  failure”  to  provide  neces- 
sary treatment. 

As  in  Mink,  the  district  court  could 
“discern  no  legitimate  state  interest  in 
‘keeping  mentally  incapacitated  criminal 
defendants  locked  up  in  county  jails  for 
weeks  or  months.’”  The  court  granted 
summary  judgment  to  the  plaintiffs,  con- 
cluding “that  the  liberty  interests  of  those 
incarcerated  while  awaiting  court-ordered 
competency  services  outweigh  counter- 
vailing state  interests,  and  that  the  current 
waiting  periods  violate  the  substantive  due 
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process  rights  of  those  incarcerated.” 

Following  the  summary  judgment  or- 
der, the  court  held  a bench  trial  in  March 
2015. The  final  judgment,  entered  on  April 
2,2015,  stated  the  defendants  were  to“cease 
violating  the  constitutional  rights  of  Plain- 
tiffs and  class  members  by  providing  timely 


competency  evaluation  and  restoration  ser- 
vices” pursuant  to  a permanent  injunction. 

On  June  22,  2015,  the  court  awarded 
the  plaintiffs  $1,267,769.10  in  attorney  fees 
and  $35,400.38  in  costs. The  class  members 
were  represented  by  the  ACLU  of  Wash- 
ington, the  Public  Defender  Association, 


Disability  Rights  Washington  and  the  law 
firm  of  Carney  Gillespie  Isitt,  PLLP 

The  state  has  since  appealed  the  district 
court’s  judgment  and  fee  award  to  the  Ninth 
Circuit.  See:  A.B.  v.  Washington  State  Dept 
of  Social  & Health  Services,  U.S.D.C.  (W.D. 
Wash.),  Case  No.  2:14-cv-01178-MJP.  FI 


The  Bureau  of  Prisons  (BOP)  first 
instituted  Communication  Manage- 
ment Units  (CMUs)  in  2006  at  the  federal 
prison  in  Terre  Haute,  Indiana,  then  added 
another  unit  to  the  supermax  in  Marion, 
Illinois  in  2008.  CMUs  were  designed  to 
limit  and  monitor  prisoner  communication 
on  a punitive  scale  not  previously  seen  in 
domestic  American  prisons.  A lawsuit  filed 
by  the  Center  for  Constitutional  Rights 
(CCR ),Arefv.  Holder,  argues  that  “due  pro- 
cess [has]  been  denied  at  every  step,  from 
designation  to  review”  in  CMUs,  according 
to  CCR  staff  attorney  Alexis  Agathocleous. 

The  suit,  filed  in  April  2010,  resulted 
in  the  collection  of  hundreds  of  documents 
that  showed  the  BOP  never  drafted  (or  pub- 
lished prior  to  implementation,  as  required 
by  statute)  criteria  for  placing  prisoners 
in  CMUs  until  2009.  In  addition,  federal 
prison  officials  have  inconsistently  applied 
those  policies  after  that  date.  Discovery  by 
the  plaintiffs  found  that  reasons  given  to 
prisoners  designated  to  CMUs  were  incom- 
plete, inaccurate  and  sometimes  false.  Some 
prisoners  were  incorrectly  advised  that  they 
could  earn  their  way  out  of  CMU  custody 
after  18  months  of  good  behavior. 
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I could  challenge  my  designation,  but  to 
no  avail.  Without  knowing  what  I had 
allegedly  done  to  land  in  a CMU  ...  I was 
helpless  to  challenge  those  allegations  and 
had  no  hope  of  being  transferred  out.  This 
lawsuit  is  my  first  opportunity  to  get  to  the 
bottom  of  my  placement  in  a harsh,  restric- 
tive, and  secretive  prison  unit.” 

The  BOP  documents  related  to  CMUs 
were  finally  made  public  after  a motion  by 
CCR  attorneys  dissolved  a protective  order 
that  had  prevented  their  release. 

The  district  court  dismissed  some  of 
the  claims  in  the  lawsuit  in  2011.  [See: 
PLN,  Oct.  2011,  p.20].  The  court  then 
granted  summary  judgment  to  the  BOP 
in  March  2015;  the  plaintiffs  appealed, 
and  oral  arguments  were  held  before  the 
D.C.  Circuit  Court  on  March  15,  2016. 
The  appeal  remains  pending.  See:  Aref 
v.  Holder,  U.S.D.C.  (D.  DC),  Case  No. 
l:10-cv-00539-BJR.  P 

Sources:  www.ccrjustice.org,  NPR 
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Lawsuit  Claiming  CMUs  Lack  Due 
Process  on  Appeal  to  D.C.  Circuit 

by  Derek  Gilna 

Many  prisoners’  rights  advocates 
have  long  felt  that  CMUs  grew  out  of  the 
federal  government’s  reaction  to  the  9-11 
terrorist  attacks,  when  scores  of  Muslims 
were  arrested  and  then  confined  in  CMUs, 
where  their  communication  was  limited 
and  monitored.  Over  60  percent  of  CMU 
prisoners  are  Muslim  despite  the  fact  that 
only  6 percent  of  the  federal  prison  popula- 
tion is  Muslim. 

“The  CMUs  impose  harsh  restric- 
tions on  prisoners,  including  a ban  on 
even  momentarily  hugging  their  families. 
Meantime,  the  BOP  has  denied  hundreds 
of  prisoners,  who  are  mostly  Muslim,  the 
opportunity  to  understand  or  rebut  the 
rationale  for  their  placement,  or  a meaning- 
ful review  process  to  earn  their  way  out,” 
Agathocleous  noted. 

Former  CMU  prisoner  Avon  Twitty,  a 
plaintiff  in  the  lawsuit,  spoke  out  after  he 
was  released  from  prison.  “I  was  told  the 
reason  I was  moved  to  CMU  was  because 
of ‘recruitment  and  radicalization’but  wasn’t 
told  anything  else,” 
he  said.  “I  tried  to 
find  out  more  about 
these  allegations  so 
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Illegal  to  Legal:  Business  Success  for  (exjCriminals,  by  R.L.  Pelshaw 

(The  Pelshaw  Group,  2014).  241  pages,  $17.50  paperback 


CRIMINAL  JUSTICE  REFORM  IS  AN  ISSUE 

that  has  gained  significant  political  and 
social  traction  over  the  last  several  years. 
Modest  legislative  headway  is  being  made 
on  issues  such  as  the  over-criminalization 
of  non-violent  drug  offenders,  prison  over- 
crowding and  mass  incarceration.  Some 
efforts  are  being  made  to  lower  mandatory 
minimums  and  shorten  sentences.  Retroac- 
tive changes  made  by  the  U.S.  Sentencing 
Commission  have  resulted  in  the  recent 
early  release  of  upwards  of  6,000  federal 
prisoners. 

Curiously  missing  from  these  laudable 
efforts  to  reign  in  our  nation’s  out-of-control 
carceral  machine  is  any  meaningful  discussion 
of  the  resulting  increase  in  former  prisoners 
returning  to  society.  After  all,  shorter  sen- 
tences, early  releases  and  other  efforts  to 
reduce  the  prison  population  necessarily 
mean  a greater  number  of  prisoners  becom- 
ing ex-prisoners.  Given  the  sad  state  of  the 
often  ineffective  and  permanently  overtaxed 
reentry  preparation  system  currently  in  place 
in  most  jurisdictions,  one  may  wonder:  What 
will  keep  these  newly- released  prisoners  from 
returning  to  a life  of  crime? 

Enter  R.L.  Pelshaw  and  his  new  book, 
Illegal  to  Legal:  Business  Success  for  (ex)  Crimi- 
nals. Pelshaw,  a successful  businessman  and 
former  federal  prisoner,  argues  that  a pri- 
mary barrier  to  the  ex- prisoner’s  successful 
reentry  to  society  is  financial  in  nature.  As 
Pelshaw  puts  it,  “To  stay  away  from  prison 
and  crime,  felons  and  potential  felons  need 
a legal  way  to  support  themselves  and  their 
families.”  One  is  hard-pressed  to  disagree. 

Pelshaw  posits  that  a large  portion  of 
the  prison  population  in  the  United  States 
consists  of  those  convicted  of  crimes  related 
to  an  illegal  business:  The  drug  trade.  He 
then  illustrates  quite  clearly  that  many,  if 
not  all,  of  the  skills  necessary  to  operate 
an  illegal  business  are  exactly  the  same  as 
those  required  in  the  legal  business  world. 
This  deceptively  simple  concept  forms  the 
basis  for  Pelshaw’s  practical  and  informative 
guide  to  starting  and  running  a successful 
business  enterprise. 

Illegal  to  Legal  is  split  into  two  p arts . The 
first  half  is  partly  devoted  to  helping  the  ex- 
prisoner isolate  and  understand  their  skills, 


Book  review  by  Christopher  Zoukis 

strengths  and  weaknesses,  and  how  they  ap- 
ply to  the  legal  business  world.  There  is  also 
a chapter  that  lists  hundreds  of  businesses 
former  prisoners  might  consider  starting, 
with  start-up  costs  ranging  from  nothing 
to  hundreds  of  thousands  of  dollars.  The 
remainder  of  the  first  half  details  the  busi- 
ness planning  process  and  knowledge  that 
new  businessmen  and  women  need  to  know. 

The  second  half  of  the  book  provides 
“success  snapshots”  of  many  actual  busi- 
nesses, from  landscaping  to  laundromats, 
that  may  appeal  to  former  prisoners. 
Pelshaw  includes  useful  information  about 
each  enterprise,  such  as  training  or  licens- 
ing requirements,  as  well  as  the  actual  story 
of  the  business  owner.  Several  forms  are 


According  to  the  Charles  Colson 
Task  Force  on  Federal  Corrections, 
named  after  the  former  top  advisor  to  Presi- 
dent Richard  Nixon  who  served  a stint  in 
federal  prison  before  dedicating  his  life  to 
prisoner  rehabilitation  and  spiritual  growth, 
“the  United  States  faces  a defining  moment” 
and  an  opportunity  to  correct  the  country’s 
“over-reliance  on  incarceration. ”In  a report 
released  in  January  2016,  the  nine-member 
Task  Force,  established  by  Congress  in 
2014,  made  six  recommendations  to  correct 
some  of  the  shortcomings  of  the  federal 
Bureau  of  Prisons  (BOP). 

The  BOP  currently  houses  approxi- 
mately 196,000  prisoners,  a number  that 
has  declined  slightly  over  the  last  few  years 
but  has  experienced  a six-fold  increase  since 
1980. The  TaskForce  stated  that  if  the  BOP 
adopts  the  proposed  recommendations,  it 
could  cut  the  prison  population  by  60,000 
and  save  approximately  $5  billion. 

First,  the  Task  Force  recommended, 
“At  sentencing,  the  federal  system  should 
reserve  prison  beds  for  those  convicted  of 
the  most  serious  federal  crimes.” The  Task 
Force  said  this  goal  “cannot  be  achieved 
without  addressing  mandatory  minimum 


included  in  the  appendix  of  the  book,  such 
as  a “Business  Plan  Checklist”  as  well  as  a 
sample  business  plan. 

Illegal  to  Legal  is  both  a motivational 
and  practical  read.  The  process  of  going 
from  prisoner  to  law-abiding  citizen  is  a 
difficult  one,  and  the  resources  to  assist 
with  this  transition  are  limited  and  over- 
burdened. Former  prisoners  will  find  this  to 
be  a valuable  and  useful  guide  to  operating 
a legal  business  and  not  becoming  another 
recidivism  statistic.  For  those  who  want  to 
learn  how  to  spread  their  entrepreneurial 
wings,  this  book  will  help  them  fly. 

Illegal  to  Legal:  Business  Success  for  (ex) 
Criminals  is  available  on  Amazon.com  or 
from  www.illegaltolegal.org. 


drug  penalties  - the  primary  driver  of  BOP 
overcrowding  and  unsustainable  growth.” 

The  report  noted  that  “[t]he  vast 
majority  of  federal  sentences  (90  percent) 
incorporate  a term  of  incarceration,  and 
most  judicial  districts  do  not  operate  spe- 
cialty courts  or  offer  front-end  diversion 
from  prison.  It  is  a one-size-fits-all  model 
and  it  contrasts  starkly  with  the  states, 
where  policymakers  are  reducing  both  costs 
and  crime  through  heavier  emphasis  on 
evidence-guided  correctional  approaches 
tailored  to  the  risk  and  need  profiles  of 
each  individual.” 

Second,  the  Task  Force  suggested  that 
“the  federal  Bureau  of  Prisons  should  pro- 
mote a culture  of  safety  and  rehabilitation 
and  ensure  that  programming  is  allocated  in 
accordance  with  individual  risk  and  needs.” 
There  should  be  sufficient  staff  to  ensure  a safe 
environment,  with  an  emphasis  on  programs 
and  contact  with  friends  and  family  members 
to  assist  with  the  rehabilitative  process. 

Third,  the  Task  Force  recommend- 
ed that  “Throughout  the  prison  term, 
correctional  policies  should  incentivize 
participation  in  risk-reduction  program- 
ming.” Prisoners  should  be  encouraged 
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to  participate  in  rehabilitative  programs 
to  achieve  sentence  credits,  and  a “second 
look”  provision  should  be  used  to  “ensure 
judicious  use  of  incarceration  and  encourage 
rehabilitation.” 

“Prior  to  and  following  release,  the 
federal  correctional  system  should  ensure 
successful  reintegration  by  using  evidence- 
based  practices  in  supervision  and  support,” 
was  the  fourth  recommendation.  People 
leaving  prison  need  to  be  given  “the  tools, 
services,  supervision,  and  support  necessary 
for  successful  reintegration.” 

Fifth,  “The  federal  criminal  justice 
system  should  enhance  performance  and 
accountability  through  better  coordination 
across  agencies  and  increased  transpar- 
ency. "The  Task  Force  noted  that  reform  is 
necessary  to  “hold  agencies  accountable  for 
results”  - an  uncommon  occurrence  in  the 
BOP,  which  is  rarely  held  accountable  for 
its  deficiencies. 

Finally,  the  Task  Force  recommended 
that  “Congress  should  reinvest  savings  to 
support  the  expansion  of  necessary  pro- 
grams, supervision,  and  treatment.”  It  is 
currently  difficult  for  the  U.S.  Department 
of  Justice  (DOJ)  and  Bureau  of  Prisons  to 


devote  sufficient  resources  to  programming 
when  federal  prisons  are  overcrowded  and 
require  funds  to  be  diverted  from  other 
DOJ  agencies  to  the  BOP. 

“Now  almost  17.5  billion,  federal  pris- 
on spending  has  grown  at  more  than  twice 
the  rate  of  the  rest  of  the  DOJ  budget  and 
accounts  for  about  one-quarter  of  the  total,” 
the  Task  Force  noted.  “Unfortunately,  these 
expenditures  have  not  yielded  the  public 
safety  we  seek.  About  40  percent  of  those 
who  leave  federal  prison  are  re-arrested  or 
have  their  supervision  revoked  within  three 
years.  And  inside  federal  prisons,  serious 
problems  persist,  with  overcrowding  a 
particular  challenge.” 

Of  course  this  is  not  the  first  time  a 
task  force  or  commission  has  suggested  a 
plan  to  reform  the  BOP  and  the  rest  of 
the  federal  criminal  justice  system;  the 
Inspector  General  of  the  DOJ,  Congres- 
sional committees  and  the  Commission  on 
Safety  and  Abuse  in  America’s  Prisons  have 
also  developed  plans  for  similar  improve- 
ments. The  question  is  whether  this  time 
the  recommendations  will  finally  translate 
into  action  by  Congress  and  the  executive 
branch,  which  have  been  slow  to  adopt  re- 


forms in  the  past,  or  if  the  Charles  Colson 
Task  Force’s  report  will  simply  sit  on  a shelf 
alongside  the  many  other  studies  that  have 
come  before  it. 

Members  of  the  Task  Force  included 
former  Congressman  J.C.  Watts,  Jr.;  for- 
mer Congressman  Alan  B.  Mollohan; 
Craig  DeRoche  with  Prison  Fellowship 
(the  faith-based  organization  founded  by 
Charles  Colson);  David  C.  Iglesias,  director 
of  the  Wheaton  Center  for  Faith,  Politics 
and  Economics  at  Wheaton  College  and 
a former  U.S.  Attorney;  Prison  Fellowship 
president  and  CEO  Jim  Liske;  Jay  Neal  with 
the  Georgia  Criminal  Justice  Coordinating 
Council;  Prof.  Laurie  O.  Robinson,  a former 
Assistant  Attorney  General  who  teaches  at 
George  Mason  University;  former  federal 
public  defender  Cynthia  W.  Roseberrywho 
directs  the  Clemency  Project  2014;  former 
U.S.  District  Court  Judge  Ricardo  M.  Ur- 
bina; and  John  E.  Wetzel,  Secretary  of  the 
Pennsylvania  Department  of  Corrections. 

Source:  “Transforming  Prisons,  Restoring 
Lives,  ” Charles  Colson  Task  Force  071  Federal 
Corrections  (Jan.  2016),  available  at:  www. 
colsontaskforce.  org 
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Cell  Workout 

by  L.  J.  Flanders 

Cell  Workout,  written  by  a former  prisoner,  is  a bodyweight  training 
guide  designed  for  use  in  a prison  cell  without  the  need  for  actual 
weights.  This  program  is  suitable  for  any  age,  ability  and  fitness  level  and 
promises  results  for  everyone  who  tries  it.  There  are  step-by-step  instruc- 
tions of  how  to  do  the  exercises,  photographs  and  sample  workouts  to 
follow.  The  aim  of  this  book  is  to  benefit  the  physical  and  mental  health 
of  people  in  prison  and  outside.  Get  the  body  you  want  — Inside  & Out! 
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DOJ  Settlement  to  Improve  Conditions 
at  Mississippi  Juvenile  Facility 


The  U.S.  Department  of  Justice 
(DOJ)  has  reached  a settlement  to 
address  conditions  at  Mississippi’s  Le- 
flore County  Juvenile  Detention  Center 
(LCJDC).The  settlement  agreement  is  the 
culmination  of  a DOJ  investigation  and  a 
March  31,  2011  findings  letter  from  the 
department  concerning  security-related 
issues  and  living  conditions  at  LCJDC. 

The  DOJ  found  numerous  areas  of  de- 
ficiency at  the  juvenile  facility,  including  the 
use  of  force  and  restraints,  abuse  investiga- 
tions, suicide  prevention  and  use  of  solitary 
confinement.  The  settlement,  approved  by 
the  federal  district  court  on  June  18, 2015, 
addresses  each  of  those  areas. 

To  ensure  that  juvenile  offenders’ 
mental  health  issues  are  identified  and 
addressed,  LCJDC  agreed  to  administer  a 
screening  tool  “within  no  more  than  three 
(3)  hours  of  admission.”  It  will  also  sup- 
ply an  orientation  within  eight  hours  of 
admission  to  provide  a “clear  explanation” 
of  facility  rules,  how  to  obtain  medical  and 
mental  health  care,  use  the  grievance  system 
and  report  abuse. 

Further,  LCJDC  agreed  to  revamp  its 
classification  system  to  assure  juveniles  are 
classified  within  24  hours  of  admission  and 
placed  in  housing  units  consistent  with  their 
risk  level.  It  will  also  change  its  use  of  force 
policies  and  train  staff"  in  “conflict  manage- 
ment, de-escalation  of  confrontations,  crisis 
intervention,  management  of  assaultive 
behavior,  minimizing  trauma  involved  in 
the  use  of  force,  and  the  facility’s  continuum 
of  methods  of  control.” 

New  policies  will  emphasize  the  least 
amount  of  force  is  to  be  used,  and  that  force 
shall  only  be  applied  in  “exceptional  situa- 
tions where  the  youth  currently  is  physically 
violent,  poses  an  immediate  danger  to  self 
or  others,  and  where  LCJDC  has  attempted 
a graduated  set  of  interventions  that  avoid 
or  minimize  the  use  of  force  or  restraints.” 
The  agreement  provides  that  staff  “shall  not 
shackle  or  restrain  youth  to  their  beds  as  a 
disciplinary  measure.” 

Additionally,  the  settlement  ends  the 
use  of  solitary  confinement  as  a form  of 
discipline  and  limits  solitary  to  a cool-down 
period  not  to  exceed  one  hour.  It  also  re- 
quires changes  in  policies  related  to  suicide 
prevention  and  mental  health  care,  medical 


care,  due  process,  incident  reporting,  sanita- 
tion, fire  safety  and  security  staffing. 

“This  agreement  will  help  protect 
children  who  are  in  custody  and  ensure 
that  they  are  detained  under  conditions 
that  are  secure,  safe,  and  appropriate,”  said 
Vanita  Gupta,  Principal  Deputy  Assistant 
Attorney  General  over  the  DOJ’s  Civil 
Rights  Division.  See:  United  States  v.  Leflore 
County,  Mississippi,  U.S.D.C.  (N.D.  Miss.), 
Case  No.  4:15-cv-00059-NBB-JMV. 

While  the  settlement  resolved  issues 
initially  raised  by  the  DOJ  at  LCJDC,  it 
did  not  end  problems  at  the  juvenile  facility. 
In  a January  12,  2016  press  release,  DOJ 
officials  stated  they  had  conducted  another 
review  that  determined  the  facility  was  in 
violation  of  the  Individuals  with  Disabilities 
Education  Act  (IDEA). 

“The  Justice  Department  investigation 
found  that  the  detention  center  school  has 
failed  to  implement  appropriate  policies  and 
procedures  to  identify,  locate  and  evaluate 
children  with  disabilities  for  special  educa- 
tion services,”  according  to  the  DOJ’s  press 
release.  “For  instance,  the  detention  center 
has  no  intake  practices  to  ask  children  if 


Although  Muslim  prisoners  held 
at  the  harsh  U.S.  military  prison  in 
Guantanamo  Bay,  Cuba  have  received 
more  publicity,  conditions  of  confinement 
for  prisoners  of  Middle-Eastern  descent 
in  domestic  prisons  have  also  been  abusive. 
So  abusive,  in  fact,  that  the  Second  Circuit 
Court  of  Appeals  allowed  a lawsuit  filed  by 
Muslim  prisoners  housed  at  the  Metropoli- 
tan Detention  Center  (MDC)  in  New  York 
to  proceed,  affirming  in  part  and  reversing 
in  part  a dismissal  of  the  case  by  a federal 
district  court. 

According  to  the  appellate  court,  “This 
case  raises  a difficult  and  delicate  set  of  legal 
issues  concerning  individuals  who  were 
caught  up  in  the  post-9/11  investigation 
even  though  they  were  unquestionably 
never  involved  in  terrorist  activity.  Plaintiffs 
are  eight  male,  ‘out  of  status’  aliens  who 


they  received  special  education  services  at 
their  home  school.  And  once  children  are 
in  the  detention  center  school,  there  are 
no  procedures  to  observe  and  respond  to 
student  performance  that  may  indicate  a 
special  education  need.” 

Deputy  Assistant  Attorney  General 
Gupta  noted  that  “Students  with  disabili- 
ties do  not  forfeit  their  rights  to  special 
education  services  simply  because  they 
are  accused  of  or  have  committed  juvenile 
offenses.  Agencies  that  are  involved  in  the 
provision  of  special  education  of  children 
in  correctional  facilities,  such  as  the  Mis- 
sissippi Department  of  Education,  must 
continue  to  ensure  that  students  receive 
special  education  services  even  while  in- 
carcerated.” 

Mississippi  state  officials  took  control 
over  the  Leflore  County  school  system  in 
2013,  including  at  LCJDC.  Should  the  state 
fail  to  improve  educational  opportunities 
for  disabled  juveniles  at  the  facility,  another 
settlement  with  the  DOJ  may  be  on  the 
near  horizon. 

Additional  source:  www.justice.gov 


were  arrested  on  immigration  charges  and 
detained  following  the  9/11  attacks.”  [See: 
PLN,  July  2010,  p.46] . 

The  plaintiffs  alleged  that  then- Attor- 
ney General  John  Ashcroft,  FBI  Director 
Robert  Mueller,  Immigration  and  Natu- 
ralization Service  Director  James  Ziglar, 
MDC  Warden  Dennis  Hasty  and  former 
MDC  Warden  James  Sherman  committed 
or  caused  “discriminatory  and  punitive”  acts 
against  them.  Most  of  the  plaintiffs  were 
held  in  detention  from  three  to  eight  months. 

After  reviewing  the  pattern  of  behavior 
of  the  defendants,  the  appellate  court  con- 
cluded in  its  June  17,  2015  decision  “that 
a Bivens  remedy  is  available  for  Plaintiffs’ 
conditions  of  confinement  claims,  under 
both  the  Due  Process  and  Equal  Protec- 
tion Clauses  of  the  Fifth  Amendment, 
and  Fourth  Amendment  unreasonable  and 
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punitive  strip  searches  claim, ’’while  denying 
the  plaintiffs’  religious  free-exercise  claim 
as  not  allowable  under  Bivens.  The  “Fifth 
Amendment’s  Due  Process  Clause  forbids 
subjecting  pretrial  detainees  to  punitive 
restrictions  or  conditions,”  noted  the  Sec- 
ond Circuit,  citing  Bell  v.  Wolfish,  441  U.S. 
520  (1979). 

While  held  at  the  MDC,  the  plaintiffs 
were  subjected  to  conditions  that  included 
placement  “in  tiny  cells  for  over  23  hours  a 
day”;  being  strip-searched  whenever  they 
were  removed  from  their  cells;  “provided 
with  ‘meager  and  barely  edible’food”;  denied 
sleep  due  to  bright  lights  that  “were  left  on 
in  their  cells  for  24  hours  a day”  and  guards 
kicking  their  cell  doors  during  the  night; 
denied  recreation;  ‘“denied  access  to  basic 
hygiene  items  like  toilet  paper,  soap,  towels, 
toothpaste,  [and]  eating  utensils’”;  and  not 
allowed  to  move  around  their  unit  or  freely 
use  the  telephone  and  commissary,  or  access 
MDC  handbooks  “which  explained  how  to 
file  complaints  about  mistreatment.” 

Additionally,  the  Court  of  Appeals 
found  that  staff  at  MDC  had  “subjected 
the  9/11  detainees  to  frequent  physical  and 
verbal  abuse.  The  abuse  included  slamming 


the  9/11  detainees  into  walls;  bending  or 
twisting  their  arms,  hands,  wrists,  and  fin- 
gers; lifting  them  off  the  ground  by  their 
arms;  pulling  on  their  arms  and  handcuffs; 
stepping  on  their  leg  restraints;  restraining 
them  with  handcuffs  and/or  shackles  even 
while  in  their  cells;  and  handling  them  in 
other  rough  and  inappropriate  ways.” 

The  Court  concluded  that  “Plaintiffs’ 
well-pleaded  allegations,  in  conjunction 
with  the  OIG  [Office  of  Inspector  General] 
Report’s  documentation  of  events  [showing 
prisoner  abuse]  render  plausible  the  claim 
that  by  the  beginning  of  November  2001 
Ashcroft  knew  of,  and  approved,  the  MDC 
Plaintiffs’ confinement  under  severe  condi- 
tions, and  that  Mueller  and  Ziglar  complied 
with  Ashcroft’s  order  notwithstanding  their 
knowledge  that  the  government  had  no 
evidence  linking  the  MDC  Plaintiffs  to 
terrorist  activity.”  The  appellate  court  also 
held  the  defendants  were  not  entitled  to 
qualified  immunity  on  most  of  the  claims. 

“If  there  is  one  guiding  principle  to 
our  nation  it  is  the  rule  of  law, ’’the  Second 
Circuit  wrote.  “It  protects  the  unpopular 
view,  it  restrains  fear-based  responses  in 
times  of  trouble,  and  it  sanctifies  individual 


liberty  regardless  of  wealth,  faith,  or  color. 
The  Constitution  defines  the  limits  of  the 
Defendants’  authority;  detaining  individu- 
als as  if  they  were  terrorists,  in  the  most 
restrictive  conditions  of  confinement  avail- 
able, simply  because  these  individuals  were, 
or  appeared  to  be,  Arab  or  Muslim  exceeds 
those  limits.” 

The  dissent  argued  that  the  plaintiffs 
should  not  be  able  to  “pursue  money  damag- 
es on  policy-challenging  Fifth  Amendment 
claims  for  punitive  and  discriminatory  con- 
finement claims  against  Ashcroft,  Mueller, 
Ziglar,  Hasty,  and  Sherman,  and  an  atten- 
dant policy-challenging  Fourth  Amendment 
claim  for  unreasonable  strip  searches  against 
defendants  Hasty  and  Sherman.” 

The  case  remains  pending  following 
remand;  six  of  the  original  plaintiffs  who 
settled  or  withdrew  their  claims  against 
the  federal  government  have  been  replaced 
by  other  plaintiffs  from  the  Middle  East, 
North  Africa  or  South  Asia  who  were 
housed  at  MDC  following  the  9/11  attacks 
and  subjected  to  similar  abusive  conditions 
of  confinement.  See:  Turkmen  v.  Hasty,  789 
F.3d  218  (2d  Cir.  2015),  rehearing  en  banc 
denied. 


PIN  Needs  Your  Photos,  Videos, 
Verdicts  and  Settlements! 

We  are  expanding  the  multimedia  section  on  PLN's  website,  and  need 
more  prison  and  jail-related  content!  We  know  many  of  our  readers 
have  pictures  and  videos  related  to  prison  and  criminal  justice  topics, 
and  we'd  like  to  post  them  on  our  site.  We  are  seeking  original  content 
only  - photos  or  video  clips  that  you  have  taken  yourself. 

Please  note  that  we  are  not  seeking  articles,  editorials,  poems  or  other 
written  works;  only  photos  and  videos.  They  can  be  taken  inside  or  outside 
of  prison,  but  must  relate  to  prisons,  jails  or  criminal  justice-related  topics.  By 
sending  us  multimedia  content,  you  are  granting  us  permission  to  post  it 
on  our  website.  Please  send  all  submissions  via  email  to: 

CONTENT@PRISONLEGALNEWS.ORG 

Please  confirm  in  your  email  that  the  photos  or  videos  are  your  original  content, 
which  you  produced.  Also  please  provide  some  context,  such  as  where  and 
when  they  were  taken.  Your  name  will  not  be  posted  online  or  otherwise  dis- 
closed. Please  spread  the  word  that  PLN  needs  photos  and  videos  for  our  website. 


We  also  need  verdicts  and  settlements  in  cases  won  by  the  plaintiff.  Note 
that  we  are  only  seeking  verdicts,  final  judgments  or  settlements  - not 
complaints  or  interim  orders  in  cases  that  are  still  pending.  If  you've  pre- 
vailed in  court  against  prison  or  jail  staff,  please  send  us  a copy  of  the  verdict, 
judgment  or  settlement  and  last  complaint  so  we  can  post  them  on  our  site 
and  potentially  report  the  case  in  PLN.  If  possible,  please  e-mail  your  submis- 
sions; we  cannot  return  any  hard  copy  documents.  Send  to: 

Prison  Legal  News 

P.O.  Box  1151 
Lake  Worth,  FL  33460 
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Michael  Soukup  Matthew  Pinix* 

Licensed  in  Wisconsin  and  Illinois  Licensed  in  Wisconsin 


Appealing  a Conviction? 

Hire  an  Appellate  Attorney. 

You  wouldn’t  hire  a heart  surgeon  to  perform  brain  surgery.  Don’t  hire  a trial 
attorney  to  handle  your  appeal.  Hire  someone  who  focuses  on  criminal  appeals. 

Hire  the  Law  Office  of  Matthew  S.  Pinix,  attorneys  with  more  than  10-years’ 
combined  experience  handling  criminal  appeals  in  Wisconsin  and  Illinois. 


Law  Office  of  Matthew  S.  Pinix,  LLC  » Rated  by  Super  Lawyers' 

1200  East  Capitol  Drive,  Suite  220  » Rated  by  awo.com 

Milwaukee,  Wisconsin  53211  » Better  Business  Bureau  accredited 

(414) 963-6164 
www.pinixlawoffice.com 


Prison  Legal  News 


51 


April  2016 


Ninth  Circuit:  Freezing  Prisoner's  Funds 
Requires  Pre-deprivation  Process 

by  Mark  Wilson 


PRISON  OFFICIALS  MUST  PROVIDE  A 
pre-deprivation  hearing  before  freezing 
substantial  prisoner  assets,  the  Ninth  Cir- 
cuit Court  of  Appeals  held  on  April  6,2015. 

Under  Oregon’s  “pay-to-stay”law, pris- 
oners are  fully  liable  for  their  incarceration 
costs.  The  Oregon  Department  of  Correc- 
tions (ODOC)  calculates  the  incarceration 
cost  by  multiplying  the  daily  cost  of  care  by 
the  number  of  days  a prisoner  is  incarcer- 
ated. Cost  of  care  is  determined  by  dividing 
the  ODOC’s  budget  - excluding  some 
items  - by  its  prisoner  population. 

Before  collecting  incarceration  costs, 
prison  officials  must  consider  the  pris- 
oner’s ability  to  pay  and  “need  for  funds  for 
personal  support  after  release.”  OAR  291- 
203-0040(5).  Collection  may  be  waived 
in  “the  best  interest  of  the  inmate  or  the 
department.”  OAR  291-203-0080. 

Lester  Shinault  was  incarcerated  from 
May  19, 2005  until  February  5, 2007,  and 
from  October  23,2008  to  August  14,2009. 
During  his  second  sentence,  Shinault 
settled  a medical  product  liability  lawsuit 
for  1107,416.48. 

The  suit  was  unrelated  to  Shinault ’s 
imprisonment,  but  ODOC  officials  quickly 
took  interest  after  the  settlement  check  was 
deposited  in  his  prison  trust  account. 

Shinault ’s  daily  incarceration  cost  was 
177.78,  before  increasing  to  $83.55  on 
July  1,  2009.  The  ODOC  issued  an  order 
on  May  29, 2009  that  required  Shinault  to 
pay  $65,353.94  for  his  current  and  previous 
periods  of  incarceration. 

In  response  to  Shinault ’s  request  for  a 
hearing, the  ODOC  transferred  $65,353.94 
from  his  trust  account  into  a “reserved  mis- 
cellaneous” sub-account,  blocking  him  from 
accessing  or  using  those  funds. 

The  ODOC  did  not  serve  Shinault 
with  its  filings  or  exhibits  until  the  morn- 
ing of  the  October  23,  2009  hearing.  He 
was  denied  a continuance  or  opportunity 
to  retain  another  attorney  after  his  lawyer 
withdrew  before  the  hearing,  and  an  Ad- 
ministrative Law  Judge  ordered  him  to  pay 
the  reduced  amount  of  $61,352.39. 

Shinault  then  filed  suit  in  federal  court, 
alleging  several  constitutional  violations.  The 
district  court  granted  summary  judgment  to 


the  defendants  on  all  claims,  and  he  appealed. 

Relying  on  Quick  v.  Jones,  754  F.2d 
1521  (9th  Cir.  1985),  the  Ninth  Circuit 
noted  there  is  no  question  that  prisoners 
have  a protected  liberty  interest  in  their 
prison  trust  accounts.  A “state  must  provide 
a hearing  prior  to  freezing  a significant 
sum  in  the  inmate’s  account,”  the  Court 
of  Appeals  held.  Accordingly,  “Shinault 
received  insufficient  due  process  as  a result 
of  Oregon’s  actions.” 

The  ODOC  was  not  required  to  “pro- 
vide each  inmate  with  a formal,  judicial- like 
hearing  prior  to  freezing  inmate  accounts,” 
the  appellate  court  clarified.  “Neither  do 
we  observe  that  the  administrative  hearing 
that  preceded  the  withdrawal  of  Shinault ’s 


The  American  Civil  Liberties  Union 
(ACLU),  Detention  Watch  Network 
(DWN)  and  National  Immigrant  Justice 
Center  (NIJC)  issued  a joint  report,  “Fa- 
tal Neglect:  How  ICE  Ignores  Deaths  in 
Detention,”  that  describes  case  studies  of 
deficient  medical  care  resulting  in  the  deaths 
of  detained  immigrants.  The  report,  released 
in  February  2016,  accuses  Immigration  and 
Customs  Enforcement  (ICE)  of  failing  to 
follow  accepted  medical  practices  and  even 
its  own  revised  standards  for  providing 
health  care  to  detainees  - many  of  whom  are 
in  civil  detention  awaiting  asylum  hearings. 

According  to  the  report,  56  detainee 
deaths  have  occurred  in  ICE  custody  during 
the  Obama  administration,  including  six 
suicides.  Federal  officials  formulated  new 
ICE  standards  for  immigration  detention 
facilities  in  2009,  then  again  in  2011.  Fol- 
lowing the  implementation  of  the  2009 
standards,  ICE’s  Office  of  Detention  Over- 
sight (ODO)  began  producing  detainee 
death  reviews,  which  were  obtained  by  the 
ACLU  through  Freedom  of  Information 
Act  (FOIA)  requests. 

The  more  recent  2011  standards  were 
not  in  effect  at  ICE  facilities  during  the 


funds  was  deficient,  apart  from  the  process 
afforded  prior  to  freezing  his  assets.  Rather, 
prior  to  such  a freeze,  Oregon  must  give 
notice  and  provide  a meaningful  opportu- 
nity to  object.” 

Despite  finding  the  ODOC  had  violat- 
ed Shinault ’s  due  process  rights,  the  Ninth 
Circuit  held  the  defendants  were  entitled 
to  qualified  immunity  because  the  law  was 
not  clearly  established  at  the  time,  since 
“numerous  material  differences  distinguish 
[the  ruling  in]  Quick!'  The  district  court’s 
judgment  was  therefore  affirmed,  and  the 
ODOC  was  allowed  to  keep  the  $61,352.39 
it  had  removed  from  Shinault ’s  prison  trust 
account.  See:  Shinault  v.  Hawks,  1S>2  F.3d 
1053  (9th  Cir.  2015),  cert,  denied. 


time  period  covered  by  the  joint  report. 
However,  even  though  they  are  considered 
“the  most  thorough  standards,”  they  still 
“fall  short  in  significant  respects  compared 
to  the  National  Commission  on  Correc- 
tional Health  Care  (NCCHC)  standards 
for  medical  care  in  prison  and  jail  settings.” 

The  report  states  that  the  “ACLU’s 
updated  FOIA  request  sought  the  ODO 
reviews  of  24  deaths  that  occurred  in  ICE 
custody  from  January  2010  through  May 
2012,”  after  the  2009  revised  standards 
went  into  effect.  The  report  focuses  on 
eight  detainees  who  died  in  ICE  custody, 
and  describes  in  chilling  detail  the  appar- 
ent inability  - or  unwillingness  - of  ICE  to 
address  serious  deficiencies  in  the  agency’s 
medical  treatment  protocols. 

Even  by  January  2014,  “139  facilities 
holding  44  percent  of  detained  immigrants 
still  operated  under  other,  outdated  stan- 
dards that  were  promulgated  as  early  as 
2008,  or  even  in  2000,  prior  to  the  creation 
of  ICE.”  Some  of  those  facilities  were  not 
even  contractually  obligated  to  follow  the 
new  medical  treatment  standards. 

Congress  has  shown  an  interest  in 
compelling  ICE  to  improve  its  medical 
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care,  including  in  legislation  specifying 
the  agency  “cannot  expend  funds  to  im- 
migration detention  facilities  that  fail  two 
consecutive  ...  inspections.”  However,  even 
the  new  inspections  mandated  by  Congress 
have  many  flaws  and  may  not  be  rigorous 
enough  to  markedly  improve  medical  care 
for  detained  immigrants. 

Deficient  inspections  clearly  con- 
tributed to  the  eight  deaths  highlighted 
in  the  report,  which  notes  that  negative 
inspection  findings  were  “essentially  swept 
...  under  the  rug.”  A lack  of  accountability 
and  transparency  was  widely  seen  as  con- 
tributing to  health  care  inadequacies  at  ICE 
facilities,  as  has  been  the  case  with  other 
federal  agencies  such  as  the  federal  Bureau 
of  Prisons.  The  ACLU,  DWN  and  NIJC 
have  complained  that  ICE  continues  to 


drag  its  feet  in  complying  with  their  latest 
FOIA  requests  regarding  detainee  medical- 
related  issues. 

The  three  organizations  made  several 
recommendations  to  improve  ICE’s  health 
care  system.  First,  reduce  the  number  of 
detainees  to  maximize  resources  available 
for  medical  care.  ICE  currently  operates 
under  a “bed  mandate”  that  requires  the 
agency  to  hold  at  least  34,000  detainees  at 
any  given  time.  [See:  PIN, Jan.  2016,  p.46]. 
Second,  improve  the  delivery  of  medical 
care  by  requiring  all  detention  facilities  to 
adopt  ICE’s  2011  standards,  by  revising 
them  to  incorporate  NCCHC  standards 
for  medical  care  in  prisons  and  jails,  and  by 
“endfing]  the  use  of  private  for-profit  de- 
tention facilities  and  for-profit  medical  care 
sub-contractors.”Third,  improve  the  quality 


of  ICE  detention  facility  inspections,  to 
ensure  that  if  problems  are  uncovered  they 
are  promptly  corrected,  by  dismantling  the 
agency’s  “culture  of  secrecy.” 

Lastly,  increase  the  transparency  of 
inspections,  in-custody  deaths  and  medical 
incidents  at  immigration  detention  facilities 
by  making  ODO  death  reviews,  inspection 
reports  and  related  documents  publicly 
available,  and  by  creating  an  “independent 
medical  advisory  committee  to  investigate 
deaths  that  occur  in  detention.”  ft 

Source:  “Fatal  Neglect:  How  ICE  Ignores 
Deaths  in  Detention,  ” by  the  ACLU,  Deten- 
tion Watch  Network  and  National  Immigrant 
Justice  Center  (Feb.  2016);  available  at:  www. 
aclu.  org,  www.  detentionwatchnetwork.  org  or 
www.  immigrantjustice.  org 


Pepper-spraying  Sleeping  Prisoner  Unconstitutional 

but  Case  Loses  at  Trial 

by  David  M.  Reutter 


The  Sixth  Circuit  Court  of  Appeals 
held  that  “using  a chemical  agent  in  an 
attempt  to  wake  a sleeping  prisoner,  without 
apparent  necessity  and  in  the  absence  of 
mitigating  circumstances,  violates  clearly  estab- 
lished law.  "The  ruling  came  in  an  interlocutory 
appeal  filed  by  a Michigan  prison  guard. 

Prisoner  Nicholas  Roberson  filed  a 
civil  rights  action  alleging  that  former 
Sgt.  James  Torres  violated  the  Eighth 
Amendment  when  he  sprayed  him  with  a 
chemical  agent  on  March  13,2009  while  he 
was  sleeping.  Torres  later  issued  Roberson 
a major-misconduct  ticket  for  failure  to 
comply  with  an  order,  stating  he  ordered 
Roberson  to  back  up  to  the  cell  door  to  be 
placed  in  restraints. 

Roberson  claimed  he  didn’t  hear  the 
order  because  he  was  asleep  and  covered  by  a 
blanket. Torres  then  sprayed  a chemical  agent 
into  the  cell.  The  district  court  denied  Tor- 
res’claim  of  qualified 
immunity,  finding  a 
genuine  issue  of  fact 
existed  as  to  whether 
Roberson  was  sleep- 
ing at  the  time  he 
was  sprayed,  which 
would  constitute  ex- 
cessive force. 

After  finding  it 
had  jurisdiction  to 


review  the  case,  the  Sixth  Circuit  considered 
Torres’  argument  that  any  factual  findings  by 
a prison  hearing  officer  in  a major-misconduct 
hearing  are  to  be  accorded  preclusive  effect. 
The  Court  of  Appeals  said  such  a reading  of 
its  decision  in  Peterson  v.  Johnson,  714  F.3d 
905  (6th  Cir.  2013)  was  overbroad.  Rather,  it 
requires  a “case-by-case  analysis  of  surround- 
ing circumstances,”  and  the  district  court  was 
directed  to  conduct  such  an  analysis  on  remand. 

Turning  to  the  use  of  chemical  agents, 
the  appellate  court  rejected  Torres’  posi- 
tion that  spraying  Roberson  was  necessary 
to  restore  order.  It  noted  that  “Torres 
undoubtedly  had  other  means  of  waking 
Roberson  at  his  disposal  - or  at  least  rea- 
sonably assuring  that  he  was  awake  before 
having  to  resort  to  a chemical  agent  or 
physical  force.”  It  found  the  law  was  clearly 
established  on  that  point,  and  the  district 
court’s  denial  of  qualified  immunity  was 


therefore  affirmed.  See:  Roberson  v.  Torres, 
770  F.3d  398  (6th  Cir.  2014). 

Following  remand  the  case  proceeded 
to  a jury  trial  in  January  2016,  and  a verdict 
was  entered  in  favor  of  Torres  after  the  jury 
decided  he  did  not  violate  Roberson’s  rights 
under  the  Eighth  Amendment.  Roberson 
was  represented  by  the  Detroit  law  firm  of 
Bodman  PLC.  ft 
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Architects'  Ethics  Panel  to  Consider  Boycott 
of  Execution  Chambers  and  Prison  Design 

by  David  M.  Reutter 


An  advocacy  group  composed  of 
architects,  building  designers  and  plan- 
ners is  hailing  a decision  by  the  National 
Ethics  Council  of  the  American  Institute 
of  Architects  (AIA)  to  reconsider  a proposal 
to  prohibit  its  members  from  designing 
“execution  chambers  and  spaces  intended 
for  torture  or  cruel,  inhuman,  or  degrading 
treatment.” 

The  decision  marked  a significant 
reversal  of  the  AIA’s  position  on  the  is- 
sue of  building  and  designing  execution 
chambers  and  facilities  that  hold  prisoners 
in  solitary  confinement.  The  organization’s 
Board  of  Directors  had  outright  rejected  the 
proposal  as  recently  as  2014,  and  the  deci- 
sion to  reconsider  means  the  AIA  National 
Ethics  Council  will  review  the  proposal  for 
the  first  time. 

“We  salute  AIA’s  2015  and  2016  Presi- 
dents for  taking  another  look  at  this  vitally 
important  issue,”  said  the  Architects/De- 
signers/Planners for  Social  Responsibility 
(ADPSR)  in  a February  24, 2016  statement. 

In  a letter  to  the  ADPSR  in  late 
October  2015,  the  president  of  the  AIA 
announced  the  organization’s  intent  to 
reconsider  the  proposal. 

“In  the  letter,  President  Elizabeth 
Chu  Richter  informed  us  that  the  AIA’s 
National  Ethics  Council  will  be  considering 
our  ethics  proposal  as  well  as  other  public 
statements  that  AIA  could  make  in  support 
of  human  rights,”  the  ADPSR  statement 
said.  “We  commend  AIA  on  continuing  to 
wrestle  with  this  issue  and  we  look  forward 
to  participating  in  discussions  with  the 
National  Ethics  Council  on  human  rights.” 

“Since  AIA’s  rejection  [in  2014],  two 
more  medical  professional  associations  - 
this  time,  of  pharmacists  - have  told  their 
members  not  to  participate  in  executions, 
and  the  United  Nations  has  adopted  new 
human  rights  rules  for  the  treatment  of 
prisoners  specifically  barring  the  kind  of 
solitary  confinement  routinely  practiced 
across  the  United  States,”  the  statement 
continued.  “This  makes  2016  the  right  time 
for  AIA  to  update  its  position,  too.” 

In  2015,  the  American  Pharmacists 
Association  released  a public  statement 
discouraging  its  members  from  “providing 


medical  drugs  to  be  used  for  execution,  as  it 
is  contrary  to  the  values  of  their  profession.” 
The  International  Academy  of  Compound- 
ing Pharmacists  adopted  a similar  position. 

While  architecture  might  be  the  last 
thought  on  the  mind  of  anyone  considering 
jail  or  prison  reform  efforts,  it  has  become  a 
top  priority  for  the  people  who  plan,  design 
and  build  such  facilities  - especially  consid- 
ering the  dramatic  increase  in  the  nation’s 
jail  and  prison  populations  over  the  past  40 
years.  In  states  such  as  California,  the  prison 
population  experienced  a ten-fold  increase 
since  the  1980s. 

The  non-descript,  monolithic,  largely 
windowless  buildings  that  comprise  a jail 
or  prison,  euphemistically  referred  to  in 
more  recent  years  as  correctional  or  de- 
tention facilities,  are  usually  tucked  away 
in  remote  rural  areas  or  lonely  corners  of 
cities.  They  are  also  typically  marketed  as 
such.  For  example,  HOK  Architects,  a large 
corporate  firm  that  designed  the  1997  Twin 
Towers  Correctional  Facility  in  downtown 
Los  Angeles,  tucks  its  portfolio  of  jail  and 
prison  designs  into  the  “justice  buildings” 
category  of  its  website. 

American  society  has  begun  to  re- 
examine its  decades-long  experiment  with 
tough-on-crime  sentencing  and  mass  in- 
carceration. This  reflection  was  spurred  in 
part  by  former  U.S.  Attorney  General  Eric 
Holder,  who,  in  an  August  2013  speech, 
acknowledged  the  failure  of  the  “War  on 
Drugs”  and  later  made  modest  efforts  to  rein 
in  abusive  sentencing  practices  by  federal 
prosecutors. 

“Widespread  incarceration  at  the 
federal,  state,  and  local  levels  is  both  inef- 
fective and  unsustainable,”  Holder  said, 
calling  the  U.S.  prison  population  “un- 
necessarily large.” 

As  the  public’s  attention  has  focused 
on  the  2.2  million  people  housed  in  our 
nation’s  prisons  and  jails,  the  design  of 
the  facilities  themselves  is  also  coming 
into  view.  A new  book,  Corrections  & Col- 
lections: Architecture  for  Art  cmd  Crime , by 
architect  Joe  Day,  not  only  explores  the 
history  of  correctional  facilities  but  also 
examines  the  overlap  between  the  designs 
of  prisons  and  museums. 


The  “evolution  of  prisons  and  mu- 
seums” over  the  last  three  decades  is  a 
“conflation  of  collection  and  punishment,” 
writes  Mike  Davis  in  the  book’s  intro- 
duction. “Day’s  thesis,  refined  to  a single 
sentence,  is  that  the  warehousing  of  sur- 
plus people  and  over-valued  objects  on  an 
unprecedented  scale  is  the  expression  of  a 
single  social  logic.” 

The  modern  prison  cell  and  the  art 
world’s  prototypical  “white  cube”  gallery 
space  both  call  for  strict  minimalism,  and 
fanatical  control  of  sightlines  and  lighting. 
In  one  striking  example,  photographs  in 
Corrections  & Collections  place  a prison  on 
one  side  and  a museum  on  the  other;  it  is 
nearly  impossible  to  tell  them  apart. 

The  completion  of  California’s  Pelican 
Bay  State  Prison  in  1989,  designed  by 
KMD  Architects,  drew  attention  to  the 
harsh  conditions  of  solitary  confinement. 
Raphael  Sperry,  a leader  in  the  prison- 
design  boycott  movement  who  refers  to 
long-term  solitary  confinement  as  torture, 
was  one  of  the  influential  individuals  who 
urged  the  AIA  to  amend  its  code  of  ethics 
and  professional  conduct  to  ban  members 
from  designing  solitary  confinement  cells 
and  execution  chambers. 

An  ADPSR  online  petition  endorsing 
the  proposal  has  attracted  2,215  supporters 
as  of  March  16,2016.  Signers  agree  to  “not 
contribute  my  design  to  the  perpetuation 
of  wrongful  institutions  that  abuse  others,” 
and  “pledge  not  to  do  any  work  that  furthers 
the  construction  of  prisons  or  jails.” 

Those  adding  their  names  are  asked  “to 
reinforce  this  message  by  thanking  AIA  for 
their  reconsideration  and  encouraging  them 
to  take  a strong  stand  for  human  rightsf’the 
petition  concludes. 

According  to  the  ADPSR,  architec- 
tural designers  “would  rather  be  using  our 
professional  skills  to  design  positive  social 
institutions  such  as  universities  or  play- 
grounds, but  these  institutions  lack  funding 
because  of  spending  on  prisons.”  As  a result, 
the  organization  is  also  encouraging  archi- 
tects and  designers  to  support  alternatives 
to  correctional  facilities. 

With  respect  to  filling  newly-con- 
structed prisons,  policymakers  often  say, 
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“build  it  and  they  [prisoners]  will  come”-  a 
takeoff  on  a line  from  the  1989  movie  “Field 
of  Dreams.” 

But  what  if  no  one  builds  it?  That,  ulti- 


mately, is  the  goal  of  the  ADPSR’s  proposal. 
To  express  support  for  the  proposal,  contact 
the  National  Ethics  Council,  American 
Institute  of  Architects,  1735  New  York 


Avenue,  NW,  Washington,  DC  20006. 

Sources:  Los  Angeles  Times,  www.adpsr.org, 
www.  chajige.  org 


Deaf  Prisoners  Win  Important  Settlements 
in  Kentucky  and  Maryland 

by  Derek  Gilna 


Deaf  and  hard  of  hearing  prisoners 
have  been  doubly  punished  in  many 
prisons  and  jails,  their  disability  often  not 
only  limiting  their  access  to  programs,  ser- 
vices and  communication  with  the  outside 
world,  but  also  putting  them  at  risk  of 
physical  harm  and  unnecessary  discipline 
due  to  their  inability  to  hear.  In  Kentucky 
and  Maryland,  the  National  Association 
of  the  Deaf  and  the  Washington  Lawyer’s 
Committee  for  Civil  Rights  and  Urban 
Affairs  have  won  substantial  settlements 
with  corrections  departments  in  both  states 
that  hopefully  signal  a growing  trend  to 
respect  the  rights  of  prisoners  with  hearing 
impairments. 

The  lawsuit  in  Maryland  was  Jarboe  v. 
Maryland  Department  of  Public  Safety  ajid 
Correctional  Services,  and  the  Kentucky  case 
was  Adams  v.  Commonwealth  of  Kentucky. 
Both  addressed  important  and  often  over- 
looked issues  involving  violations  of  the 
Americans  with  Disabilities  Act  (ADA) 
and  Rehabilitation  Act  (RA). 

According  to  Deborah  M.  Golden, 
director  of  the  Washington  Lawyers’ 
Committee  for  Civil  Rights  and  Urban 
Affairs,  “There  has  been  a pattern  of  mis- 
treatment of  deaf  prisoners  around  the 
country,  including  even  disciplining  some 
for  not  obeying  orders  they  could  not  hear. 
These  settlements  should  ensure  proper 
treatment  under  federal  law  for  prisoners 
in  Kentucky  and  Maryland  and  also  serve 
as  a model  for  other  states  and  the  federal 


government.  We  commend  Maryland  and 
Kentucky  for  their  leadership,  and  thank 
all  of  our  co-counsel  for  their  tremendous 
work  on  these  cases.” 

The  ADA,  RA  and  other  federal  laws 
are  intended  to  protect  all  Americans, 
including  prisoners.  Under  the  ADA, 
prisoners  with  hearing  disabilities  are  sup- 
posed to  have  access  to  TTY  phones,  relay 
services,  videophones  and  other  auxiliary 
aids  and  services.  If  needed,  they  are  to 
receive  sign  language  interpreters  for  disci- 
plinary and  classification  hearings,  medical 
appointments,  educational  programs,  work 
assignments  and  religious  services.  How- 
ever, the  reality  in  most  penal  institutions 
is  much  different. 

This  was  reflected  in  the  comments  of 
Howard  A.  Rosenbaum,  legal  director  of  the 
National  Association  of  the  Deaf:  “Even  in 
prisons,  prisoners  have  basic  human  rights 
which  are  routinely  and  appallingly  denied 
to  deaf  and  hard  of  hearing  prisoners  across 
the  country.  Maryland  and  Kentucky  join 
only  a few  states  in  ensuring  equal  access  is 
provided  to  deaf  and  hard  of  hearing  pris- 
oners. We  hope  all  state  and  federal  prisons 
will  recognize  their  obligations  and  comply 
with  federal  laws  without  further  delay.  We 
appreciate  the  hard  work  of  the  legal  teams 
whose  work  gave  back  to  these  prisoners 
their  rights  and  dignity.” 

According  to  the  attorneys  who 
handled  both  cases,  the  settlements  ensure 
that  “deaf  inmates  will  be  able  to  com- 
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municate  with  people  outside  of  prison, 
just  as  hearing  inmates  can  ...  [receive] 
adequate  visual  notification  of  oral  an- 
nouncements concerning  emergencies 
and  other  events,  [and  gain]  access  to  sign 
language  interpreters  and  other  auxiliary 
aids  and  services.” Further,  the  settlements 
require  the  implementation  of  “necessary 
policies,  training,  outreach  to  prisoners, 
and  monitoring  to  ensure  equal  treatment 
by  prison  officials.” 

The  Maryland  settlement,  finalized 
in  February  2015,  also  provided  for  the 
payment  of  1142,500  in  attorney  fees  and 
costs,  while  the  May  2015  settlement  in 
the  Kentucky  lawsuit  included  $1,500  in 
damages  for  each  of  the  two  lead  plain- 
tiffs plus  $250,000  in  fees  and  costs.  See: 
Jarboe  v.  Maryland  Department  of  Public 
Safety  and  Correctional  Services,  U.S.D.C. 
(D.  Md.),  Case  No.  l:12-cv-00572-ELH; 
and  Adams  v.  Commonwealth  of  Kentucky, 
U.S.D.C.  (E.D.  Ky.),  Case  No.  3:14-cv- 
00001-GFVT-EBA.  H 
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$3.5  Million  for  South  Carolina  Prisoner's 
Death  Due  to  Deliberate  Indifference 


The  estate  of  a prisoner  who  died 
as  a result  of  complications  from  medi- 
cal ailments  that  went  untreated  at  South 
Carolina’s  Hill-Finklea  Detention  Center 
(HFDC)  received  $3.5  million  from  a 
settlement  and  jury  verdict. 

David  Allan  Woods,  50,  was  serv- 
ing a 60-day  sentence  at  FIFDC.  He  had 
long-term  medical  problems  prior  to  his 
incarceration,  and  submitted  numerous 
requests  for  medical  care  between  October 
12  and  November  5, 2010.  Those  requests 
were  ignored. 

Sgt.  Priscilla  Garrett  and  PFC  Ashley 
A.  Harber  found  Woods  sick  in  his  cell  on 
November  5,  and  escorted  him  to  a video- 
monitored  observation  cell.  Once  there, 
his  condition  deteriorated  rapidly.  Guards 
ignored  Woods  and  never  called  a nurse  as  he 
lay  on  the  floor,  barely  conscious  and  repeat- 
edly defecating  on  himself  over  the  weekend. 

On  November  7,  Sgt.  Garrett  report- 
edly told  her  replacement,  Sgt.  Richard  T. 
Burkholder,  to  call  the  nurse.  He  failed  to 
do  so.  Thirty  minutes  later  another  guard 
wrote  an  incident  report,  stating  Woods 
was  very  sick.  When  Garrett  came  back 
on  duty  Sunday  night,  she  learned  that 
Burkholder  had  failed  to  call  for  medical 
care  for  Woods,  but  took  no  action  herself, 
the  estate  alleged. 

A nurse  finally  became  aware  of  Woods’ 
condition  on  Monday  morning  and  ordered 
him  sent  to  a hospital.  By  then  it  was  too 
late.  He  died  three  days  later,  on  November 
11, 2010;  his  death  was  caused  by  compli- 
cations from  gastrointestinal  bleeding,  a 
duodenal  ulcer,  esophageal  varices,  cirrhosis 
of  the  liver,  hepatitis  and  cardiac  arrest. 

Following  his  death,  Woods’  estate, 
represented  by  his  mother,  filed  suit  in 
federal  court.  Hope  Clinic  agreed  to  a 
$625,000  pretrial  settlement.  The  only 
claim  that  remained,  deliberate  indiffer- 
ence, proceeded  to  trial  with  Burkholder, 
Garrett,  PFC  Leemon  E.  Carner,  Andrew 
J.  Bland  and  PFC  Jerry  Speissegger,  Jr.  as 
defendants. 

In  October  2014,  following  a four-day 
trial  and  four  hours  of  deliberation,  the 
jury  concluded  the  defendants  had  acted 
with  deliberate  indifference.  It  awarded 
$500,000  in  actual  damages,  $1  million 
in  punitive  damages  against  both  Garrett 


and  Burkholder,  and  $150,000  in  punitive 
damages  each  against  Carner,  Bland  and 
Speissegger,  totaling  $2.95  million. 

After  the  verdict,  the  district  court  en- 
tered an  award  of  $31,820.62  in  costs  plus 
$354,293  in  attorney  fees  in  January  2015. 
The  defendants  appealed,  and  on  March  23, 
2015  the  court  issued  a stay  of  execution 
of  the  judgment  while  the  appeal  remains 
pending.  See:  Morris  v.  Bland,  U.S.D.C. 


A Tennessee  federal  jury  awarded 
$60,000  to  a prisoner  after  finding 
three  guards  at  the  Riverbend  Maximum 
Security  Institution  (RMSI)  in  Nashville 
had  used  excessive  force. 

The  verdict  found  that  prison  guards 
Joshua  McCall,  Gaelen  Doss  and  Sean 
Stewart  used  excessive  force  on  former 
prisoner  Todd  Lee  White  while  he  was  held 
in  a segregation  unit  at  RMSI. The  incident 
occurred  on  May  31,2010  - Memorial  Day. 

Because  White  and  other  prisoners 
in  the  unit  were  in  segregation,  they  were 
confined  to  their  cells  23  hours  a day  and 
received  showers  only  on  Monday,  Wednes- 
day and  Friday.  McCall  said  there  would  be 
no  showers  that  day  because  the  unit  was 
on  “holiday  schedule.” 

Prisoners  began  banging  on  their  cell 
doors,  but  McCall  reiterated  there  would 
be  no  showers.  When  a nurse  came  to  the 
cell  of  prisoner  Ryan  Honeycutt,  he  threw 
liquid  on  a guard.  A short  time  later,  guards 
arrived  at  Honeycutt’s  cell,  handcuffed 
him,  beat  him,  broke  his  nose  and  left  him 
without  medical  care. 

About  an  hour  later,  guards  returned 
to  the  unit  to  pass  out  dinner.  When  they 
approached  White’s  cell,  he  told  the  guards 
he  knew  what  had  happened  to  Honeycutt 
and  said  the  incident  should  be  reported 
to  the  shift  commander.  He  then  threw  a 
milk  carton  full  of  cold  coffee  and  water 
on  the  guards. 

Four  guards,  including  McCall,  came 
to  White’s  cell  about  30  minutes  later  and 
ordered  him  to  submit  to  handcuffing. 
McCall  said  he  must  not  have  seen  what 
they  did  to  Honeycutt.  White  responded 


(D.  SC),  Case  No.  5:12-cv-03177-RMG. 

Woods  had  been  jailed  because  he 
couldn’t  afford  to  pay  around  $2,500  in 
fines  resulting  from  shoplifting  and  animal 
nuisance  convictions.  While  incarcerated, 
he  twice  called  his  outside  doctor  to  express 
concerns  about  his  medical  condition,  say- 
ing he  feared  that  he  would  die. 

Additional  source:  www.postandcourier.com 


that  he  had,  and  demanded  that  the  shift 
commander  show  up  with  a video  camera 
before  he  would  submit  to  handcuffing,  as 
he  was  in  fear  for  his  safety. 

The  guards  left  and  returned  with 
other  RMSI  guards  in  riot  gear.  Lt.  Bryan 
Baldwin  assured  White  he  would  not  be 
beaten,  and  directed  him  to  face  the  wall 
with  his  hands  behind  his  back  and  get 
on  his  knees.  Once  White  did  so,  guards 
entered  the  cell  with  an  electric  shield 
and  shocked  him;  they  then  commenced 
to  kick,  hit  and  beat  him.  White  was 
placed  in  handcuffs  and  shackles,  and  a 
guard  hit  him  in  the  eye,  knocking  him 
“unconscious  for  some  period  of  time.” 
He  awoke  to  more  blows,  and  knees  on 
his  back.  Once  pulled  to  a standing  posi- 
tion, a blow  to  his  head  caused  a split  in 
his  forehead  from  the  top  of  his  hairline 
to  between  the  eyebrows. 

Finally,  Lt.  Baldwin  said,  “that  was 
enough,  bring  him  out  of  the  cell.”  White 
was  carried  down  a staircase  and  slammed 
on  the  floor  at  the  bottom.  He  was  dragged 
to  a recreation  area,  but  his  injuries  resulted 
in  such  severe  bleeding  that  a nurse  was 
called.  White  was  taken  to  a hospital, 
where  “approximately  ten  to  fifteen  staples” 
and  other  sutures  were  needed  to  close  his 
wounds. 

At  trial,  the  guards  pointed  fingers  at 
each  other.  They  acknowledged  the  force 
used  was  unnecessary,  but  no  one  took 
responsibility.  While  McCall  denied  using 
excessive  force  himself,  he  blamed  Doss 
and  Stewart.  Doss  admitted  to  an  internal 
investigator  that  he  had  used  excessive  force, 
but  denied  it  at  trial. 


Tennessee  Prisoner  Awarded  $60,000 
for  Guards'  Use  of  Excessive  Force 
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The  jurors  made  a culpability  state- 
ment with  their  verdict:  They  awarded 
White  $30,000  in  compensatory  damages 
against  McCall  and  $15,000  each  against 
Doss  and  Stewart.  The  district  court  en- 
tered the  judgment  on  January  21,  2015; 
costs  of  $4,482.65  were  taxed  against  the 
defendants,  and  on  August  31,  2015  the 
court  awarded  $82,257.90  in  attorney  fees. 


White  was  represented  by  attorneys  David 
L.  Cooper,  Blair  P.  Durham  and  Benjamin 
E.  Winters. 

“We  think  justice  was  served  after 
an  excessive  amount  of  force  was  used 
against  Mr.  White,”  Cooper  stated.  “He 
was  very  happy  and  very  satisfied  and 
thankful  the  jury  listened  to  him  and  gave 
him  justice  when  he  was  an  incarcerated 


man  and  no  one  else  would.” 

The  defendants  appealed  to  the  Sixth 
Circuit  in  late  September  2015,  and  their 
appeal  remains  pending.  White  has  since 
been  released  from  prison.  See:  White  v. 
Kay , U.S.D.C.  (M.D.  Tenn.),  Case  No. 
3:10-cv-00863.P 

Additional  source:  The  Tennessean 


Report  Finds  Shortcomings  at  Santa  Clara  County,  California  Jail 


A REPORT  PREPARED  BY  A SAN  FrAN- 
CiSCO  law  firm  following  interviews 
with  944  prisoners  and  33  staff  members  at 
the  Santa  Clara  County  Jail  found  numer- 
ous complaints  of  both  physical  and  verbal 
abuse,  uneven  enforcement  of  rules,  harass- 
ment and  a grievance  system  that  fails  to 
recognize  prisoners’legitimate  complaints. 

According  to  the  report,  jail  guards 
often  use  excessive  force  “in  routine  jail 
movements  and  lockdowns. "The  prisoners 
who  were  interviewed  “emphasized  that 
officers’  use  of  force  does  not  always  stop 
when  an  emergency  ends;  physical  violence 
and  pepper  spray  often  continue  even  after 
an  inmate  is  fully  restrained  and  no  longer 
a threat  to  anyone’s  safety.” 

Twenty-seven  percent  of  the  prisoners 
and  three  to  four  percent  of  staff  at  the  jail 
responded  to  a survey  distributed  by  the 
law  firm  of  Moscone,  Emblidge  & Otis  in 
January  and  February  2016. The  survey  and 
interviews  were  conducted  for  a Blue  Rib- 
bon Commission  appointed  by  the  county 
to  examine  conditions  at  the  jail,  the  year 
after  three  guards  were  charged  with  killing 
a mentally  ill  prisoner. 

The  law  firm  did  its  best  to  speak  with 
prisoners  in  a confidential  setting,  one-on- 
one,  but  many  said  they  were  discouraged  by 
guards  from  participating.  Some  complained 
that  their  bunks  and  cells  were  “tossed”  by 
jail  staff  while  they  were  at  the  interviews, 
with  personal  hygiene  items  confiscated  for 
no  purpose  other  than  harassment. 

The  interviews  disclosed  ten  significant 
issues.  The  first  was  a lack  of  confidence  by 
“inmates,  staff  and  families”  in  the  griev- 
ance process.  Prisoners  alleged  that  guards 
often  refuse  to  accept  grievance  requests, 
and  harass  those  who  submit  them.  The 
second  issue  was  “gaps  between  policy  and 
practice. ’’While  prisoners  and  their  family 
members  acknowledged  that  the  jail  had 


by  Derek  Gilna 

policies  regulating  the  use  of  force  and 
providing  for  the  dissemination  of  rules 
and  regulations,  in  practice  many  guards 
and  other  jail  staff  treated  prisoners  in  a 
demeaning  manner,  and  often  showed 
partiality  in  their  behavior. 

The  third  area  of  concern  was  “avoid- 
able delays  and  deficiencies  in  medical  care,” 
including  poor  mental  health  treatment. 
Fourth,  “Inmates  consistently  complain  of 
poor  hygiene  and  sanitation  conditions,” 
including  insufficient  laundry  materials  and 
cleaning  supplies. 

Issue  five  was  “insufficient  and  incon- 
sistent out-of-cell  time”;  sixth,  a “lack  of 
transparency  in  the  classification  and  in- 
mate discipline  systems”;  seventh,  perceived 
poorer  treatment  for  state  prisoners  serving 
time  in  the  county  facility;  and  eighth,  poor 
morale  and  understaffing  among  guards,  of- 
ten resulting  in  unsafe  conditions.  The  ninth 
issue  revealed  by  the  interviews  was  a lack  of 
accountability  and  discipline  for  guards  and 
other  staff  who  engage  in  misconduct,  and 
finally,  tenth,  the  under-use  of  the  Inmate 
Welfare  Fund,  which  is  used  to  provide 
needed  supplies  to  indigent  prisoners. 

Attorney  Aaron  Zisser,  a special  consul- 
tant to  the  Blue  Ribbon  Commission  who 
previously  worked  in  the  U.S.  Department  of 
Justice’s  Civil  Rights  Division,  found  “there 
really  isn’t  any  meaningful  independent 
oversight”  at  the  jail,  and  recommended  the 
appointment  of  an  oversight  panel  to  ensure 
changes  are  made  to  address  the  concerns 
reflected  in  the  law  firm’s  comprehensive 


Roget's  Thesaurus 

Can't  think  of  the  right  word? 
Let  Roget's  help  you!  Over  1 1 ,000 
words  listed  alphabetically. 

See  page  69  for  more  information. 


report.  The  panel  should  be  separate  from 
the  Sheriff’s  Office,  he  said,  and  report  to 
the  county’s  Board  of  Supervisors. 

Some  changes  are  already  in  progress. 
According  to  a January  7,  2016  news  re- 
port, 22  Santa  Clara  jail  guards  have  been 
fired  and  27  suspended  since  2010,  for 
misconduct  ranging  from  use  of  excessive 
force  and  having  sexual  relationships  with 
prisoners  to  DUI  and  improperly  accessing 
law  enforcement  databases.  Fi 

Sources:  www.scgov.com, www.kqed.org, 
www.  mercury  news,  com 


A Jailhouse  Lawyer’s  Manual 
COVER  ART  CONTEST 

The  Jailhouse  Lawyer’s  Manual  (“the  JLM")  is 
a book  containing  basic  self-help  litigation 
information,  including  information  on  legal 
research,  seeking  legal  representation, 
choosing  a court,  and  filing  a lawsuit.  The 
JLM  also  contains  specific  chapters  on  habeas 
corpus,  parole,  DNA,  the  Prison  Litigation 
Reform  Act,  religious  freedom  in  prison, 
infectious  disease,  and  more.  The  JLM  is  $30 
(payable  by  check  or  money  order)  for 
prisoners. 

The  JLM  is  currently  seeking  art  to  be  featured 
on  the  cover  of  the  JLM.  Art  should  be: 

1.  In  black  and  white 

2.  No  larger  than  8%”  x 11” 

3.  Related  to  the  contents  of  the  JLM 
(drawing  on  themes  such  as 
justice/injustice,  incarceration,  legal 
research,  pro  se  litigation,  habeas 
corpus,  life  in  prison,  etc.) 

The  winner  will  receive  a $50  prize  and  a copy 
of  the  JLM  featuring  their  cover  art.  Three 
runners  up  will  also  receive  a copy  of  the  JLM. 

The  JLM  board  cannot  guarantee  that  art 
received  after  May  1 , 2016  will  be  considered. 
Please  submit  your  art  to  the  JLM  cover  art 
contest  by  mailing  it  to: 

A Jailhouse  Lawyer's  Manual 
Attn:  JLM  Cover  Art  Contest 
435  W.  11 6th  St. 

New  York,  NY  10027 
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Failure  to  Timely  Assert  Affirmative  Defense  in 
Responsive  Pleading  Constitutes  Waiver 


The  Sixth  Circuit  Court  of  Appeals 
held  on  April  8,  2015  that  an  Ohio 
federal  district  court  did  not  abuse  its 
discretion  by  finding  prison  officials  had 
waived  their  qualified  immunity  defense 
in  a prisoner’s  civil  rights  action. 

The  lawsuit  was  filed  by  John  Hen- 
ricks,  incarcerated  at  Ohio’s  Pickaway 
Correctional  Institution,  and  included 
claims  against  Dr.  Ida  Gonzalez  and  guard 
Michael  Maynard. 

Henricks  began  to  experience  symp- 
toms of  acute  appendicitis  on  August  19, 
2006.  Gonzalez  ordered  him  to  be  taken  to 
a hospital.  At  the  emergency  room,  May- 
nard refused  to  heed  the  doctor’s  request 
for  the  removal  of  Henricks’ handcuffs  and 
other  restraints. 

A 45-minute  argument  ensued  before 
Maynard  finally  removed  the  restraints  and 
Henricks  was  taken  in  for  emergency  sur- 
gery. The  surgery,  which  Henricks  alleged 
was  made  more  extensive  by  Maynard’s 
delay  in  removing  the  restraints,  caused 
nerve  damage  to  Henricks’ right  leg. 

The  claims  against  Gonzalez  arose  from 
her  “consistent  refusal  to  prescribe  a medica- 
tion called  Neurontin  for  the  pain  caused  by 
the  nerve  damage,  in  spite  of  the  view  of  sev- 
eral other  doctors,  including  specialists,  that 
Neurontin  was  necessary  to  treat  Henricks’ 
pain.’Tnstead  she  prescribed  Motrin,  which 
was  not  effective  and  caused  him  to  suffer 
“unreduced  pain  resulting  from  his  nerve 
damage  during  much  of 2007.” 

In  response  to  Henricks’  pro  se  com- 
plaint, Gonzalez  and  Maynard  filed  a 
motion  to  dismiss  invoking  qualified  im- 
munity. Their  motion  was  denied,  with  the 
court  finding  that  Henricks  had  stated  a 
colorable  claim  without  addressing  the 
qualified  immunity  issue.  The  defendants 
did  not  pursue  their  qualified  immunity 
defense  and  did  not  file  an  answer  to  the 
complaint,  but  litigated  Henricks’ discovery 
requests  as  the  case  progressed. 

After  the  close  of  discovery,  Gonzalez 
and  Maynard  moved  for  summary  judg- 
ment in  May  2013.  They  asserted  they  were 
entitled  to  judgment  as  a matter  of  law,  and 
invoked  the  defenses  of  qualified  immu- 
nity and  failure  to  exhaust  administrative 
remedies  as  to  Gonzalez.  The  district  court 
denied  the  motion  and  held  those  defenses 


were  waived,  as  they  had  not  been  raised 
in  a responsive  pleading.  The  defendants 
appealed. 

The  Sixth  Circuit  held  the  only  issue 
it  had  jurisdiction  over  in  the  interlocutory 
appeal  was  waiver  of  the  affirmative  defense 
of  qualified  immunity  by  failing  to  assert  it 
in  a responsive  pleading. 

The  appellate  court  noted  it  was  well 
settled  that  “a  failure  to  plead  an  affirma- 
tive defense  ...  results  in  a waiver  of  that 
defense.”  Gonzalez  and  Maynard  provided 
“no  reasonable  explanation  for  their  failure 
to  plead  qualified  immunity  and  were  very 
tardy  in  raising  the  defense.”  Their  lack  of 


In  March  20 15,  the  Michigan  Supreme 
Court  concluded  that  a gag  order  entered 
in  criminal  proceedings  against  Wayne 
County  officials  charged  with  corruption 
in  a jail  building  project  must  be  reviewed. 

Following  an  audit  into  the  jail  project 
that  cost  Wayne  County  taxpayers  tens  of 
millions  of  dollars,  an  auditor  found  evi- 
dence of  corruption.  Then-Auditor  General 
Willie  Mayo,  upon  forwarding  his  findings 
to  prosecutor  Kym  Worthy,  was  informed 
that  disclosure  of  his  findings  to  anyone, 
including  the  county  commissioners  who 
ordered  the  audit,  could  result  in  obstruc- 
tion of  justice  charges. 

Once  charges  of  willful  neglect  of  duty 
and  misconduct  in  office  were  filed  against 
Carla  Sledge,  the  county’s  Chief  Financial 
Officer,  and  Steven  M.  Collins,  a top  county 
attorney,  Wayne  County  District  Judge 
Vonda  Evans  issued  a gag  order. That  Sep- 
tember 30, 2014  order  barred  “all  potential 
trial  participants”  from  speaking  publicly 
about  the  case. 

The  Detroit  Free  Press  challenged  the 
order.  The  Michigan  Court  of  Appeals 
denied  the  newspaper’s  appeal,  saying  the 
gag  order  was  not  an  “impermissible  prior 
restraint”  and  “placed  no  direct  restraint  of 
any  kind  on  the  Free  Press.” 

While  the  appellate  court  found  the 
phrase  “all  potential  trial  participants” 
conceivably  implicated  First  Amendment 
rights,  it  said  the  Free  Press  had  failed  to 


diligence  rendered  it  “permissible  for  the 
district  court  to  refuse  to  inconvenience 
itself  and  Henricks  and  further  delay  trial 
to  make  up  for  the  defendants’  errors.” 

Failure  to  assert  the  defense  earlier 
could  have  led  Henricks  to  fairly  conclude 
the  defendants  did  not  intend  to  assert 
a qualified  immunity  defense.  Under  the 
facts  of  this  case,  the  Court  of  Appeals  held 
Henricks  would  be  sufficiently  prejudiced 
if  the  defendants’  tardiness  was  excused. 
The  district  court’s  order  was  affirmed,  and 
the  case  remains  pending  on  remand.  See: 
Henricks  v.  Pickaway  Correctional  Institu- 
tion, 782  F.3d  744  (6th  Cir.  2015).  P 


identify  any  willing  person  who  wanted 
to  speak  out  but  was  restrained  by  the  gag 
order. 

The  Michigan  Supreme  Court  denied 
review  but  vacated  the  Court  of  Appeals’ 
decision  and  ordered  it  to  reconsider  the 
newspaper’s  appeal.  See:  People  v.  Sledge,  497 
Mich.  979,  865  N.W.2d  9 (Mich.  2015). 

The  Free  Press  was  “heartened  by  that 
ruling,”  said  the  paper’s  then-editor  and 
publisher,  Paul  Anger. 

Following  the  remand  order  the  Court 
of  Appeals  completely  reversed  course, 
holding  on  October  1,  2015  that  the  gag 
order  “constituted  an  unconstitutional  prior 
restraint  on  the  freedom  of  speech  and 
the  freedom  of  the  press  under  the  First 
Amendment.”  Further,  the  Court  found 
the  Free  Press  had  standing  to  challenge 
the  gag  order,  which  “fail[ed]  to  meet  the 
strict  scrutiny  standard  to  overcome  the 
heavy  presumption  of  unconstitutionality 
attached  to  all  prior  restraints.”  See:  People 
v.  Sledge,  2015  Mich.  App.  LEXIS  1831 
(Mich.  Ct.  App.  2015). 

In  addition  to  Sledge  and  Collins, 
misdemeanor  charges  were  filed  against 
Anthony  Parlovecchio,  a consultant  for  the 
jail  construction  project  who  was  accused 
of  misleading  county  officials  about  cost 
overruns.  The  cost  of  the  project,  initially 
estimated  at  $300  million,  ballooned  to 
$391  million  before  the  project  was  halted 
in  June  2013.  Taxpayers  remained  on  the 
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hook  for  about  $14  million  per  year  for 
the  two  years  that  construction  was  placed 
on  hold. 

The  charges  against  Collins  were 
dismissed  in  September  2015  and  those 
against  Parlovecchio  were  dropped  the 
following  month,  as  neither  was  a “public 
official”  as  required  by  the  charging  statute. 
The  felony  charges  against  Sledge  remain 
pending. 

In  December  2015,  the  Wayne  County 
Commission  voted  to  proceed  with  the  jail 
project,  using  the  same  main  contractors  - 
Ghafari  Associates  and  AECOM  Services 


- though  with  a redesigned  facility  that 
will  cost  up  to  $175  million.  That  cost  is  in 
addition  to  the  estimated  $150  million  the 
county  has  already  spent  to  build  a new  jail. 

“I  feel  like  I have  a gun  to  my  head 
and  I have  to  decide  whether  to  get  shot 
by  a .45  or  a .357,”  said  Commissioner 
Ray  Basham,  frustrated  with  having  to  use 
the  same  companies  to  proceed  with  the 
controversial  and  expensive  project. 

Also  in  December  2015,  the  draft 
audit  of  the  j ail  building  proj  ect  was  finally 
unsealed.  In  addition  to  finding  that  county 
officials  knew  the  project  would  run  over- 


budget by  millions  of  dollars,  the  audit 
found  the  county  was  not  supervising  the 
contractors;  that  county  officials  did  not 
heed  other  contractors  who  questioned 
whether  it  was  possible  to  build  the  jail 
within  the  allotted  budget;  and  that  the 
project  included  $29  million  in  no-bid 
contracts  to  AECOM  and  Parlovecchio 
Building  - the  latter  run  by  Anthony  Par- 
lovecchio, a former  county  employee. 

Sources:  Detroit  Free  Press,  www.clickonde- 
troit.com,  www.patch.com,  www.detroitnews. 
com,  www.crainsdetroit.com 


$2.5  Million  Settlement  in  North  Carolina 
Prisoner's  Dehydration  Death 


he  North  Carolina  Department 
of  Public  Safety  (NCDPS)  agreed  to 
pay  $2.5  million  to  the  family  of  a mentally 
ill  prisoner  who  died  after  spending  35  days 
in  an  isolation  cell. 

Michael  Anthony  Kerr’s  death  in 
2014  occurred  during  a transport  from  the 
Alexander  Correctional  Institution  (ACI) 
to  Central  Prison.  An  Army  veteran  serv- 
ing a 31 -year  sentence,  Kerr  suffered  from 
schizoaffective  disorder  that  went  untreated 
for  at  least  six  months.  As  previously  re- 
ported in  PLN,  Kerr  died  of  dehydration 
after  being  left  handcuffed  in  solitary 
confinement.  [See:  PLN,  May  2015,  p.60]. 

While  in  solitary,  Kerr,  54,  was  placed 
on  a nutraloaf  diet.  He  initially  received 
milk  with  the  nutraloaf,  but  four  days  before 
his  death  the  milk  was  ordered  discontinued 
because  he  used  the  cartons  to  stop  up  the 
toilet  in  his  cell.  The  only  way  Kerr  could 
obtain  anything  to  drink  was  by  using  his 
hands  to  get  water  at  a sink,  which  was  dif- 
ficult due  to  his  obesity  - he  was  5’9”  and 
weighed  about  300  pounds  - and  because 
his  hands  were  cuffed  during  the  last  five 
days  before  he  died. 

Other  prisoners  reported  that  Kerr  was 
lethargic  and  laid  in  his  own  waste  for  days 
while  in  the  segregation  cell.  Indeed,  when 
guards  arrived  to  transfer  him  to  Central 
Prison,  they  had  to  cut  the  handcuffs  off 
because  the  lock  was  encrusted  with  dried 
feces. 

After  Kerr’s  death,  over  two  dozen 
prison  employees  resigned  or  were  disci- 
plined. Nine  were  fired,  but  several  were 
successful  in  reversing  their  dismissals, 
including  the  acting  warden  at  ACI.  No 


criminal  charges  were  filed. 

In  July  2015,  the  NCDPS  agreed  to  a 
$2.5  million  settlement  with  Kerr’s  family. 
Of  that  amount,  $1.5  million  will  be  paid 
by  insurance.  While  the  state  did  not  admit 
liability,  it  agreed  to  issue  the  family  a letter 
of  apology  “from  a high  ranking  official.” 

In  a press  release,  the  NCDPS  also 
stated  its  Division  of  Adult  Correctional 
and  Juvenile  Justice  was  taking  action  to 
improve  the  treatment  of  mentally  ill  pris- 
oners. The  department  said  it  had  provided 
1,800  employees  with  crisis  intervention 
training. 

One  of  the  staff  members  fired  in 
connection  with  Kerr’s  death,  Shawn 
Blackburn,  challenged  his  April  2014 
termination,  which  was  upheld  by  an 
Administrative  Law  Judge  (ALJ).  He 
then  appealed  to  the  state  Court  of  Ap- 
peals, which  affirmed  the  decision  by  the 
ALJ  on  March  15,  2016.  Blackburn  had 
ordered  that  Kerr  not  receive  milk  with 
his  meals,  had  allowed  him  to  remain  in 
handcuffs  for  five  days  and  “failed  to  initi- 
ate an  Incident  report  for  a documented 
Code  Blue  Emergency”  when  Kerr  was 
in  segregation. 

“Based  on  the  evidence,  the  ALJ’s 
findings  of  fact,  and  the  undisputed  crucial 
facts,  we  conclude  that  petitioner’s  actions 
of  (1)  allowing  Mr.  Kerr  to  remain  lying 
on  his  bed  in  handcuffs  for  five  days,  (2) 
without  receiving  anything  to  drink  during 
this  time,  and  (3)  without  any  attention 
to  Mr.  Kerr’s  condition,  was  a violation  of 
applicable  rules,  a breach  of  petitioner’s 
responsibility  as  a senior  correctional  of- 
ficer, and  contributed  directly  related  to 


Mr.  Kerr’s  death  on  12  March  2014,”  the 
appellate  court  held.  “The  ALJ  did  not 
err  by  finding  and  concluding  that  [the 
NCDPS]  had  properly  determined  that  it 
had  just  cause  to  terminate  petitioner  for 
grossly  inefficient  job  performance.”  See: 
Blackburn  v.  NCDPS,  Court  of  Appeals  of 
North  Carolina,  Case  No.  COA15-556.  P^ 

Additional  sources:  www. newsobserver.com, 
www.wral.com, www.indyweek.com 
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Irish  High  Court  Bars  Extradition  of  Terror  Suspect  to  U.S., 
Citing  Inhumanity  of  Solitary  Confinement 


The  High  Court  of  Ireland  has 
declined  to  extradite  a terrorism  sus- 
pect to  the  United  States  to  face  justice, 
quashing  an  extradition  request  filed  by 
American  officials.  Ali  Charaf  Damache, 
born  in  Algeria  but  a 15-year  resident  of 
Ireland  and  an  Irish  citizen,  was  accused 
of  engaging  in  terrorist  activities  by  the 
U.S.  government  - activities  that  allegedly 
involved  recruiting  U.S.  citizens,  including 
Colleen  LaRose. 

LaRose,  who  had  already  been  arrested 
by  U.S.  authorities,  implicated  Damache. 
He  had  been  in  custody  in  Ireland  for  five 
years,  which  included  serving  three  years  of 
a four-year  sentence  for  making  a menacing 
phone  call  to  a U.S.  Muslim  activist  in  2010. 

The  refusal  to  extradite  by  the  Irish 
High  Court  followed  a contrary  2012  de- 
cision by  the  European  Court  of  Human 
Rights  (ECHR)  in  Babar  Ahmad  cnid  Oth- 
ers v.  The  Uiiited  Kingdom,  which  rejected 
the  defendants’  argument  that  they  faced 
incarceration  in  solitary  confinement  at 
the  ADX  supermax  facility  in  Florence, 
Colorado.  [See:  PLN,  April  2011,  p.44]. 
The  ECHR’s  ruling  was  criticized  by  many 
prisoners’ rights  advocates,  who  argued  that 
the  U.S.  government  had  misrepresented 
conditions  of  confinement  for  terrorism 
suspects  at  the  ADX. 

However,  in  yet  another  case,  British 
officials  blocked  the  extradition  of  U.K. 
citizen  and  accused  computer  hacker  Gary 
McKinnon  to  the  United  States  because 
he  suffered  from  Asperger’s  disease,  which 
would  be  exacerbated  by  solitary  confine- 
ment. Irish  law  requires  that  “a  prisoner 
should  not  be  totally  or  substantially  de- 
prived of  the  society  of  fellow  humans  for 
anything  other  than  relatively  brief  and 
clearly  defined  periods.” 

In  its  decision  in  the  Damache  case, 
the  Irish  High  Court  proceeded  to  eviscer- 
ate the  American  criminal  justice  system. 
First,  it  noted  that  the  adverse  psychological 
effects  of  solitary  confinement  are  well- 
documented,  citing  a 2014  report  by  the 
UN’s  Committee  Against  Torture  which 
described  the  full  isolation  of  prisoners  held 
in  U.S.  supermax  facilities  such  as  the  ADX. 
Second,  it  found  “The  lack  of  meaningful 


by  Derek  Gilna 

judicial  review  creates  a risk  of  arbitrariness 
in  the  detention  of  the  person  in  solitary 
confinement  and  therefore  confirms  that  the 
prolonged  detention  amounts  to  a breach 
of  constitutional  rights.”  The  High  Court 
also  criticized  the  U.S.  concept  of  “relevant 
conduct,”  used  to  tack  on  additional  prison 
time  based  on  circumstantial  and  hearsay 
evidence,  as  being  contrary  to  Irish  law. 

The  Court  pointed  out  that  Irish  state 
prosecutors  had  elected  not  to  prosecute 
Damache  in  Ireland  for  the  same  charges, 
quashed  the  extradition  request  and  or- 
dered Damache  freed  in  its  May  2015 
decision.  According  to  the  ruling,  there 
were  “substantial  grounds  for  believing 
that  Mr.  Damache  will  be  at  real  risk  of 


A FEDERAL  LAWSUIT  ALLEGES  THAT  OF- 

ficials  at  the  Schuylkill  County  Prison 
in  Pennsylvania  were  negligent  in  the  2013 
death  of  a prisoner  from  an  accidental  drug 
overdose. The  suit,  filed  on  March  24,2015, 
came  almost  a year  after  the  findings  of  a 
coroner’s  inquest  which  determined  that 
negligence  did,  in  fact,  play  a role  in  the 
death  of  Matthew  Konscler,  five  days  after 
his  21st  birthday  and  four  days  after  he 
reported  to  the  facility  to  begin  serving  a 
three-to-18  month  sentence  for  possession 
with  intent  to  deliver  and  possession  of  drug 
paraphernalia. 

Konscler’s  mother,  Sherry  Konscler, 
filed  the  suit  in  U.S.  District  Court  for 
the  Middle  District  against  Schuylkill 
County,  the  county  prison  board  and 
warden  Eugene  Berdanier,  as  well  as 
the  prison’s  private  healthcare  provider, 
PrimeCare  Medical,  nine  medical  as- 
sistants and  nurses,  three  unidentified 
prison  guards  and  guard  Robert  Murton, 
who  discovered  Konscler  unresponsive  in 
his  cell.  The  suit  seeks  at  least  $150,000 
in  compensatory  damages  plus  punitive 


being  subjected  to  inhuman  and  degrading 
treatment  if  extradited  to  the  USA.”  See: 
Attorney  General  v.  Damache,  The  High 
Court  of  Ireland,  2015  IEHC  339  (May 
21,2015). 

“I  am  very  happy  with  today’s  ruling,” 
Damache  stated.  “I  always  had  faith  in  the 
Irish  legal  system.” 

There  wasn’t  a happy  ending  to  his 
ordeal,  though.  Damache,  50,  was  arrested 
in  Spain  in  December  2015,  where  he  was 
taken  into  custody  and  will  again  be  subj  ect 
to  an  extradition  request  from  the  United 
States. 

Sources:  www.  solitary  watch,  com,  www. 
irishtimes.  com 


damages,  attorney  fees  and  costs. 

Konscler  had  reported  to  the  county 
prison  on  March  27, 2013  to  begin  serving 
his  sentence.  During  the  intake  screening, 
he  admitted  to  prison  medical  personnel 
that  he  was  a heavy  user  of  alcohol  and 
Xanax,  and  was  addicted  to  heroin  and  a 
narcotic  pain  medicine.  The  lawsuit  alleges 
that  prison  guards  and  medical  staff  failed 
to  monitor  Konscler  during  detoxification, 
and  failed  to  prevent  him  from  receiving 
contraband  drugs  passed  by  other  prisoners 
under  his  cell  door. 

It  is  “imperative  that  inmates  receiving 
detoxification  medications  be  monitored 
closely”  to  ensure  they  are  taking  all  of 
their  prescribed  medications  and  not  taking 
any  other  drugs,  the  complaint  states.  “The 
medical  staff  and  corrections  officers  failed 
to  properly  monitor  the  inmates,  including 
[Konscler]  during  the  medication  adminis- 
tration process.” 

The  suit  also  alleges  that  prison  of- 
ficials were  aware  of  the  failure  to  monitor 
Konscler  but  did  nothing  to  correct  that 
deficiency.  Further,  prison  officials  were 
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unaware  that  contraband  drugs  were  passed 
to  Konscler  under  his  cell  door  even  though 
security  cameras  kept  watch. 

“Despite  video  surveillance,  the  cor- 
rections officers  failed  to  detect  even  one 
episode  of  contraband  being  passed,”  the 
lawsuit  states. 

Konscler  complained  to  cellmates  of  a 
headache  and  pain  around  his  eyes  at  about 
11:00  p.m.  on  March  30.  During  the  night, 
one  prisoner  noticed  that  Konscler  had 
stopped  snoring  and,  upon  checking,  found 
him  unresponsive  with  a purplish  color  to 
his  skin.  The  cellmates  began  banging  on 
the  door  to  summon  a guard,  but  no  one 
responded  until  a kitchen  worker  heard 
the  noise  the  following  morning  at  around 
7:30  and  alerted  Murton.  Konscler  was 
pronounced  dead  at  8:25  a.m. 

An  autopsy  determined  that  Konscler 
died  of  “mixed  substance  toxicity,”  mean- 
ing he  had  ingested  too  much  of  too  many 
drugs.  Addiction  treatment  specialist  Dr. 
Carol  Ann  Littzi  said  the  autopsy  tests  also 
revealed  that  Konscler  had  ingested  heroin 
within  eight  hours  of  his  death,  meaning 
he  had  taken  the  drug  while  incarcerated. 

Sherry  Konscler’s  suit  contends  that 
prison  officials  were  deliberately  indifferent 
to  her  son’s  medical  needs  from  the  moment 
he  entered  the  facility. 

“Despite  a history  of  multiple  drug 
addictions,  Matthew  Konscler  was  not 
examined  by  a physician  at  any  time 
during  his  stay  at  the  Schuylkill  County 
Prison,”  according  to  the  lawsuit.  “De- 
fendants are  responsible  for  ensuring  the 
health,  safety  and  well-being  of  inmates 
placed  under  their  custody  and  control, 
and  are  responsible  for  enacting,  enforc- 
ing and  administering  appropriate  policy, 
procedure  and  practices  to  carry  out  this 
function.” 

“As  a direct  ...  result  of  Defendants’ 
deliberate  indifference  to  [Konscler’s] 
constitutional  rights  ...  [he]  was  provided 
with  heroin  and  other  opiate  drugs  ...  re- 
sulting in  serious  physical  injury,  pain  and 
suffering,  mental  anguish  and  death  from 
an  accidental  overdose,”  the  complaint 
continues. 

The  2014  coroner’s  inquest,  the  first 
such  proceeding  in  the  county  in  about  two 
decades,  was  convened  after  Coroner  Dr. 
David  J.  Moylan  III  and  District  Attorney 
Christine  A.  Holman  decided  they  wanted 
a jury  to  help  resolve  unanswered  ques- 
tions surrounding  Konscler’s  death.  After 


hearing  the  evidence,  the  six-person  jury 
determined  that  while  a drug  overdose  was 
responsible  for  Konscler’s  death,  negligence 
also  played  a role. 

“There  was  neglect,”  the  jury  ruled. 

“I  think  justice  was  served,”  Holman 
said  after  the  findings  were  released.  “The 
six  jurors  hit  the  nail  on  the  head.  There  are 
some  necessary  changes  that  will  have  to  be 
implemented.” 


The  Arizona  Supreme  Court  held 
on  April  7,  2015  that  “any  probation 
term  that  threatens  to  revoke  probation  for 
medical  marijuana  use  that  complies  with 
the  terms  of  AMMA  [the  Arizona  Medical 
Marijuana  Act]  is  unenforceable  and  illegal 
under  AMMA.” 

Before  the  Court  was  an  appellate 
ruling  that  reversed  a condition  of  proba- 
tion imposing  a “no  marijuana”  restriction. 
Keenan  Reed-Kaliher  pleaded  guilty  to 
possession  of  marijuana  for  sale  and  at- 
tempted possession  of  a narcotic  drug  for 
sale.  He  received  a split  sentence  of  prison 
and  probation,  which  required  him  to  “obey 
all  laws.” 

Following  his  release  from  prison, 
Reed-Kaliher  received  a registry  identifi- 
cation card  from  the  Arizona  Department 
of  Health  Services  that  identified  him  as 
a “registered  qualifying  patient”  under  the 
AMMA  to  receive  marijuana  for  chronic 
pain  from  a fractured  hip. 

The  Arizona  Supreme  Court  found  the 
AMMA  includes  an  immunity  provision 
that  protects  marijuana  users  from  being 
“subject  to  arrest,  prosecution  or  penalty 
in  any  manner,  or  denial  of  any  right  or 
privilege...,”  as  long  as  their  use  or  posses- 
sion complies  with  the  terms  of  the  law.  The 
Court  held  that  provision  does  not  exclude 
probationers,  and  that  compliance  with  the 
AMMA  prohibits  probation  conditions  or 
revocation  by  state  courts  for  marijuana 
possession  or  use  under  state  law. 

“The  State  nonetheless  argues  that 
prohibiting  one  convicted  of  a drug  crime 
from  using  marijuana  should  be  permitted 
because  it  is  a reasonable  and  necessary 
condition  of  probation,”  the  Court  noted. 
“Our  job  here,  however,  is  not  to  determine 
the  appropriateness  of  the  term,  but  rather 
to  determine  its  legality.  While  the  State 


Moylan  added  that  he  wants  to  ensure 
another  death  like  Konscler’s  does  not  occur 
at  the  prison.  Meanwhile,  the  lawsuit  filed 
by  Konscler’s  mother  remains  pending.  See: 
Konscler  v.  Schuylkill  County,  U.S.D.C.  (M  D. 
Penn.),  Case  No.  3:15-cv-00588-JMM. 

Sources:  www.correctionsone.com,  www. 
philly.com,  www.sfgate.com,  www.tnonline. 
com,  http://repuhlicanherald.  com 


can  and  should  include  reasonable  and 
necessary  terms  of  probation,  it  cannot 
insert  illegal  ones.” 

The  Supreme  Court  further  found  it 
had  no  obligation  to  comply  with  federal 
law,  and  held  state  courts  cannot  incorpo- 
rate federal  law  into  a probationer’s  terms 
when  state  law  provides  otherwise.  Ac- 
cordingly, the  decision  of  the  Court  of 
Appeals  was  affirmed,  striking  down  the 
“no  marijuana”  condition  of  Reed-Kaliher’s 
probation.  See:  Reed-Kaliher  v.  Hoggatt,  37 
Ariz.  119, 347  P.3d  136  (Ariz.  2015).  P 
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Arizona:  On  October  28, 2015, Mari- 
copa County  youth  detention  guard  Patrice 
Dawson  was  arrested  on  felony  charges  of 
sexual  misconduct.  Dawson,  who  super- 
vised juvenile  offenders,  was  accused  of 
having  sexual  relations  with  an  underage 
prisoner;  she  was  fired  from  the  depart- 
ment after  confessing  to  the  relationship. 
In  a statement,  Arizona  Department  of 
Juvenile  Corrections  officials  said  they 
“take  the  safety  of  our  youth  very  seri- 
ously and  enforce  a zero  tolerance  policy 
for  misconduct.” 

Brazil:  Around  40  prisoners  fled  from 
the  Frei  Damiao  de  Bozanno  jail  in  Recife 
after  a bomb  exploded  and  ripped  a gaping 
hole  in  the  external  wall  of  the  compound 
on  January  25,  2016.  Two  escapees  were 
killed  and  all  but  one  of  the  others  were 
quickly  captured.  The  bold  escape  was 
caught  on  surveillance  video  footage,  which 
showed  a desperate  surge  of  prisoners  scal- 
ing a razor  wire  fence  and  running  into  the 
streets.  A second  mass  breakout  occurred 
earlier  in  the  week  in  the  same  area,  when 
53  prisoners  fled  from  the  Professor  Barreto 
Campelo  prison  near  Recife. 

California:  Richard  Alex  Williams 
was  acquitted  of  first-degree  murder  and 
attempted  murder  charges  on  November 
2,  2015,  but  state  prison  and  Sacramento 
County  jail  officials  refused  to  release 
him  after  the  jury’s  decision.  Williams 
had  been  transferred  to  county  custody  to 
await  retrial  but  was  still  considered  a state 
prisoner.  When  he  was  found  not  guilty, 
California  Department  of  Corrections 
and  Rehabilitation  authorities  demanded 
that  he  be  returned  to  the  state  prison  in 
Lancaster  to  be  processed  out,  which  can 
take  up  to  seven  days.  “An  acquittal  is  an 
acquittal,”  said  Williams’  attorney,  Victor 
Haltom.  “Richard  is  no  longer  supposed 
to  be  in  anybody’s  custody.  It’s  an  unlawful 
detention  and  the  height  of  bureaucratic 
absurdity,  not  to  mention  a terrible  waste 
of  the  taxpayers’  money.” 

California:  Former  prisoner  Arthur 
Salgado  filed  a lawsuit  against  Santa  Clara 
County,  Dr.  Sanjay  Agarwal,  and  nurses 
Nancy  Smith,  Benedick  Coronel  and  Lib- 
erty Forenza  on  January  18, 2016.  The  suit 
alleges  Eighth  Amendment  violations  and 
abuse  of  a dependent  person,  and  claims 
medical  negligence  resulted  in  the  amputa- 
tion of  Salgado’s  right  leg.  He  was  serving 


News  in  Brief 

less  than  a month  at  the  Elmwood  Cor- 
rectional Facility  in  Milpitas  when  a blister 
on  his  foot  became  infected.  A diabetic, 
Salgado  had  experienced  previous  issues 
with  foot  wounds  and  repeatedly  sought 
medical  care.  Eight  days  after  reporting  the 
blister,  he  was  hospitalized  and  underwent 
four  separate  surgeries,  eventually  losing  his 
leg  below  the  knee. 

California:  Lawrence  Phillips,  a for- 
mer NFL  running  back  who  was  serving  a 
31-year  sentence  on  multiple  charges,  was 
found  unresponsive  in  his  cell  at  Kern  Valley 
State  Prison  on  January  13,2016.  His  death 
was  ruled  a suicide.  Philips,  40,  a member 
of  the  1994  national  champion  Nebraska 
Cornhuskers  football  team,  finished  eighth 
in  Heisman  Trophy  voting.  He  later  played 
for  the  Rams,  the  Miami  Dolphins,  the  San 
Francisco  49ers  and  two  Canadian  Football 
League  teams.  Phillips’former  coach  at  Ne- 
braska,Tom  Osborne,  said  he  was  saddened 
to  hear  the  news  about  his  former  player. 
“I  saw  the  potential,”  he  stated.  “Lawrence 
obviously  had  some  demons  that  were  never 
completely  put  to  rest.” 

Canada:  On  January  7,  2016,  the 
Royal  Canadian  Mounted  Police  charged 
a former  guard  at  the  Southeast  Regional 
Correctional  Centre  in  Shediac,  New 
Brunswick  with  two  counts  of  commit- 
ting an  indecent  act.  Christien  Robichaud, 
29,  was  fired  in  October  2015  after  two 
female  guards  at  the  facility  complained 
that  he  had  masturbated  in  front  of  them. 
Robichaud  appeared  in  court  on  January 
14, 2016  and  was  ordered  not  to  have  any 
contact  with  the  victims;  he  was  expected 
to  enter  a plea  at  a later  date. 

Delaware:  A crowd  of  around  40 
protestors  accompanied  Jermaine  Wright 
on  a march  from  his  home  in  Wilming- 
ton to  his  attorney’s  office  in  the  city’s 
central  business  district  on  January  15, 
2016.  Wright,  who  had  been  freed  from 
Delaware’s  death  row  in  February  2015 
after  serving  24  years,  was  ordered  back 
to  prison  by  the  state  Supreme  Court 
to  face  a retrial  on  murder  charges  from 
1991.  Earlier  in  the  week,  the  high  court 
had  overturned  a lower  court’s  decision  to 
toss  a videotaped  confession  from  Wright 
that  served  as  a linchpin  for  the  state’s  case 
against  him.  Wright’s  attorney,  Herbert 
Mondros,  addressed  the  crowd,  saying, 
“Jermaine  Wright  is  an  innocent  man  who 


has  already  spent  more  than  20  years  on 
death  row  for  a crime  he  didn’t  commit. 
Today  is  the  day  he  has  to  turn  himself  in 
and  face  the  charges.  We  look  forward  to 
proving  his  innocence.” 

Florida:  On  December  21, 2015,  U.S. 
District  Court  Judge  Cecilia  Altonaga 
granted  a petition  from  Immigration  and 
Customs  Enforcement  (ICE)  that  would 
allow  involuntary  medical  intervention 
and  force  feeding  for  seven  detainees  from 
Bangladesh  who  claimed  they  were  at  risk 
of  being  killed  if  deported.  The  detainees 
staged  a hunger  strike  in  protest,  and  had 
not  eaten  for  three  weeks.  “We  would  rather 
die  here,”  said  21  -year-old  Abdul  Awal.  Dr. 
Dalian  Caaraballo,  a staff  physician  at  the 
Krome  Detention  Facility  where  the  men 
were  being  held,  said  they  had  each  lost  up 
to  15%  of  their  body  weight  since  beginning 
the  hunger  strike. 

Florida:  Jo  Ellen  Marie  Gardner,  a 
32-year-old  employee  of  the  G4S  Youth 
Services-operated  Fort  Myers  Youth  Acad- 
emy, was  arrested  on  December  17,  2015 
and  charged  with  felony  distributing  ob- 
scene material  to  a minor.  Gardner  resigned 
at  the  onset  of  the  investigation,  which  was 
spurred  by  the  discovery  of  explicit  text 
messages  and  nude  photos  of  her  on  a cell 
phone  owned  by  a former  juvenile  prisoner. 
Gardner  initially  denied  any  inappropriate 
behavior,  but  later  admitted  to  kissing  the 
teen  and  sending  him  the  pictures  and  text 
messages.  G4S  is  cooperating  with  the  in- 
vestigation, though  a spokeswoman  noted 
that  the  incident  occurred  after  the  juvenile 
had  been  released  from  the  program. 

Florida:  On  December  29,  2015,  a 
former  nurse  at  the  Union  Correctional 
Institution  was  arrested  for  falsifying  or 
altering  records  and  fraud  in  obtaining 
prescription  drugs.  Prison  healthcare 
contractor  Corizon  fired  Lloyd  Collins 
in  November  2015,  according  to  records 
released  by  the  Florida  Department  of 
Corrections.  According  to  the  arrest 
warrant,  Collins  “did  knowingly  cause  a 
prescription  for  a medicinal  drug  ...  to  be 
falsely  made  or  altered.”  The  criminal  in- 
vestigation was  conducted  by  the  FDOC’s 
Office  of  Inspector  General  with  assistance 
from  the  State  Attorney’s  Office  in  the  8th 
Judicial  Circuit. 

Georgia:  Andre  Pope  was  working  as  a 
Bibb  County  jail  guard  when  his  childhood 
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friend,  Ashley  Brown,  was  incarcerated  at 
the  facility  while  awaiting  trial  on  a murder 
charge.  That  friendship  led  to  Pope  being 
sentenced  on  January  29,  2016  to  a ten- 
year  prison  term,  suspended  to  three  years, 
for  smuggling  two  cell  phones  to  Brown. 
Brown  gave  one  of  the  phones  to  gang 
member  Deonte  Kitchens,  who  used  it  from 
the  jail  to  threaten  witnesses  and  engage  in 
a murder  conspiracy.  Had  Pope  not  pleaded 
guilty,  District  Attorney  David  Cooke 
said  he  planned  to  re-indict  the  case  and 
add  charges  against  him  for  violating  the 
state’s  anti-gang  laws.  Pope  was  sentenced 
as  a first-time  offender  and  will  not  have  a 
felony  record  if  he  successfully  completes 
his  sentence. 

Georgia:  On  January  12,  2016,  U.S. 
Attorney  John  Horn  announced  the  indict- 
ment of  17  people  for  their  participation  in 
a large-scale  methamphetamine  distribu- 
tion ring.  Three  prisoners  were  included  in 
the  extensive  bust,  accused  of  using  contra- 
band smart  phones  to  traffic  drugs,  smuggle 
in  contraband,  steal  identities  and,  in  at  least 
one  case,  arrange  a violent  attack  on  another 
prisoner  suspected  of  snitching.  Accord- 
ing to  the  indictment,  prisoners  Francisco 
Palacios  Baras,  Johnathan  Corey  McLoon 
and  Christopher  Wayne  Hildebrand  man- 
aged a network  of  brokers,  distributors  and 
runners  using  phones  inside  their  cells  in 
separate  facilities.  The  indictment  marked 
the  third  time  in  four  months  that  federal 
prosecutors  accused  Georgia  prisoners  of 
running  criminal  enterprises  with  contra- 
band phones. 

Israel:  A mob  of  Israeli  officials,  in- 
cluding soldiers  and  prison  guards  as  well 
as  police  in  and  out  of  uniform,  lynched  a 
29-year-old  Eritrean  refugee  on  October 
18,  2015,  beating  and  shooting  him  to 
death  as  security  video  caught  the  entire 
incident.  Haftom  Zarhum  was  killed  by 
the  mob,  who  mistook  him  for  a gunman 
who  had  opened  fire  on  a bus  station  in  Bir 
al-Saba.  As  the  lynching  was  taking  place 
the  real  gunman  began  shooting  again, 
but  the  crowd  continued  to  savagely  beat 
Zarhum  and  blocked  medical  responders 
from  treating  his  injuries.  Despite  the 
video  evidence,  only  four  Israelis  were 
criminally  charged  in  connection  with 
the  incident. 

Louisiana:  PLN  previously  reported 


on  misconduct  by  two  former  police  chiefs, 
Gregory  Dupuis  and  Robert  McGee,  in 
the  small  town  of  Mamou.  [See:  PLN,  Feb. 
2016,  p.63] . Both  faced  criminal  charges  for 
separate  incidents  in  which  they  used  stun 
guns  on  jail  prisoners  who  posed  no  threat. 
Dupuis  pleaded  guilty  and  was  sentenced 
to  a year  in  federal  prison  in  2015,  while  on 
January  14, 2016,  U.S.  District  Court  Judge 
Richard  T.  Haik,  Sr.  sentenced  McGee  to 
prison  for  one  year  and  a day. 

Maryland:  Retired  Charles  County 
judge  Robert  Nalley  faces  prison  time  after 
pleading  guilty  on  February  1, 2016  to  one 
count  of  deprivation  of  rights  under  color 
of  law.  The  charge  came  as  a result  of  Nal- 
ley’s  July  2014  decision  to  order  a sheriff’s 
deputy  to  activate  electric  shock  “stun  cuffs” 
worn  by  a criminal  defendant  during  a 
hearing  when  the  man  spoke  out  of  order. 
Maryland  U.S.  Attorney  Rod  Rosenstein 
noted  that,  in  the  case  of  disruptive  court- 
room defendants,  “force  may  not  be  used  in 
the  absence  of  danger.”The  former  judge  is 
expected  to  be  sentenced  to  the  prosecu- 
tion’s recommended  one  year  of  probation. 
The  charge  carries  a penalty  of  up  to  one 
year  of  incarceration,  one  year  of  supervised 
release  and  a 1100,000  fine. 

Maryland:  In  a case  that  the  sentenc- 
ing judge  compared  to  the  wildly  popular 
television  show  “Breaking  Bad,”  a former 
federal  police  officer  pleaded  guilty  and 
received  a three-year  prison  term  for  blow- 
ing up  an  illegal  meth  lab  he  was  operating 
inside  a federal  science  laboratory.  Chris- 
topher Bartley’s  defense  attorney  claimed 
during  the  January  8,  2016  hearing  that 
Bartley  was  conducting  an  “unauthorized 
experiment,”  and  wasn’t  manufacturing 
meth  for  his  personal  use.  U.S.  District 
Court  Judge  Peter  J.  Messitte  told  Bartley 
there  was  a “certain  craziness”  to  the  matter 
before  handing  down  the  sentence. 

Michigan:  The  secretary  of  a Muskeg- 
on-area  prison  guard  union  was  arrested 
on  January  29, 2016  for  embezzling  nearly 
$36,500  from  the  organization.  In  August 
2015,  Kimberlee  Hooker,  president  of  the 
local  AFSCME  chapter,  discovered  funds 
missing  from  the  union’s  account.  She 
confronted  secretary  Kimberly  Lynn  Gue, 
who  tearfully  admitted  to  a check  cashing 
scheme.  With  the  union’s  approval,  Hooker 
offered  Gue  a repayment  plan  to  give  her 
a chance  to  “make  things  right.”  Police 
were  notified  when  Gue  failed  to  uphold 
her  end  of  the  arrangement.  She  faces  a 


felony  charge  of  embezzlement  by  agent 
or  trustee,  punishable  by  up  to  five  years  in 
prison  and/or  a fine  of  up  to  three  times  the 
amount  stolen. 

Michigan:  U.S.  District  Court  Judge 
Paul  Maloney  dismissed  a lawsuit  filed  by 
prisoner  Iotonda  Taylor  against  prison  food 
contractor  Aramark  in  December  2015. The 
suit  claimed  that  food  substitutions  violated 
Taylor’s  constitutional  right  to  personal 
safety  by  causing  a near-riot  at  the  Bel- 
lamy Creek  Correctional  Facility  on  May  2, 
2015.  Prisoners  were  upset  when  Aramark 
ran  out  of  waffles  and  served  peanut  butter 
andjelly  sandwiches  instead; Taylor  claimed 
he  was  fearful  that  similar  incidents  would 
place  him  in  harm’s  way.  In  his  11-page 
order  dismissing  the  case,  Judge  Maloney 
wrote,  “While  the  situation  may  have  been 
tense,  Plaintiff  fails  to  allege  facts  support- 
ing his  claim  that  he  reasonably  remains 
at  substantial  risk  of  serious  injury  from 
last-minute  food  substitutions.” 

Michigan:  On  January  8,  2016, 
Michigan  State  Police  confirmed  that  de- 
tectives had  opened  an  investigation  into 
a drug  smuggling  scheme  at  the  Michi- 
gan Reformatory  in  Ionia.  Although  no 
criminal  charges  were  filed  at  the  time, 
an  unnamed  employee  of  food  service 
contractor  Trinity  Services  Group  was 
fired.  Police  declined  to  release  further 
information. Trinity  Services  Group  took 
over  food  service  at  the  prison  after  Mich- 
igan canceled  its  contract  with  Aramark 
following  a slew  of  problems,  including 
employee  misconduct,  maggot-infested 
serving  lines  and  inadequate  staffing. 
[See:  PLN,  Dec.  2015,  p.l] . 

Mississippi:  Vasan  Josea  Oatis  was 
employed  by  the  Columbia  Police  Depart- 
ment when  he  had  consensual  sex  with  a 
female  prisoner  at  the  Marion-Walthall 
Correctional  Facility  in  2013.  Oatis  pleaded 
guilty  to  criminal  sexual  activity,  and  on 
January  31,  2016  he  received  a suspended 
five-year  sentence.  He  will  also  serve  a term 
of  probation  and  is  required  to  register  as  a 
sex  offender.  In  addition  to  his  law  enforce- 
ment job,  Oatis  had  served  as  the  pastor  of 
Walker’s  Chapel  Freewill  Baptist  Church 
since  2013. 

Mississippi:  Mississippi  Depart- 
ment of  Corrections  officials  announced 
on  January  26, 2016  that  a lockdown  had 
been  lifted  at  the  South  Mississippi  Cor- 
rectional Facility  after  an  investigation 
into  an  attack  on  a prison  guard.  State 
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officials  offered  no  explanation  as  to  the 
reason  lockdowns  were  ongoing  at  two 
other  facilities  in  the  state.  Bolivar  County 
Regional  Facility  and  Marshall  County 
Correctional  Facility  are  both  operated  by 
private  contractors.  Movement  remained 
limited  and  privileges  were  suspended  at 
the  Bolivar  County  facility;  the  lockdown 
at  Marshall  County  only  applied  to  hous- 
ing units  Delta  and  Bravo. 

New  Hampshire:  A former  prison 
lieutenant  pleaded  guilty  to  a reduced 
charge  in  January  2016  and  received  a fine 
and  two-year  suspended  sentence  for  slash- 
ing a prisoner’s  shirt  at  a halfway  house  in 
Concord.  Robert  Gauthier  was  charged 
with  three  felonies  for  assaulting  halfway 
house  resident  Roshun  Austin  by  cutting  a 
swatch  of  fabric  out  of  his  shirt  and  handing 
it  to  him  to  use  as  a cleaning  rag.  Gauthier 
was  placed  on  paid  leave  at  the  time  of 
the  incident  and  later  retired.  Prosecutors 
were  unable  to  sustain  the  felony  charges 
because  Austin  absconded  from  parole  and 
authorities  could  not  locate  him  to  testify. 
Two  other  guards,  Gary  Burke  and  Dennis 
Fitton,  also  were  charged  in  connection 
with  the  incident  but  neither  was  convicted. 

New  Mexico:  On  October  20,  2015, 
a vehicle  driven  by  an  unnamed  off-duty 
Corrections  Corporation  of  America  em- 
ployee struck  two  off-duty  CCA  guards 
who  routinely  jogged  together  after  their 
shifts  ended  at  the  Torrance  County  De- 
tention Facility.  Melvin  Sharpe  died  from 
his  injuries  and  the  other  guard  was  injured 
but  expected  to  recover.  Torrance  County 
Sheriff  Heath  White  said  the  driver  had 


not  been  charged.  “Right  now  we ’re  look- 
ing into  a whole  bunch  of  aspects  of  the 
investigation,  so  it’s  still  too  early  to  say 
what  direction  we’re  going, ”he  stated.  CCA 
declined  to  comment. 

New  York:  Jail  nurse  Chantiel  Cox,  25, 
was  charged  on  February  5,2016  with  pro- 
moting prison  contraband  and  conspiracy 
following  a six-week-long  investigation 
into  her  smuggling  activities  at  the  Nassau 
County  Correctional  Facility.  Cox  faces 
seven  years  in  prison  if  convicted  of  provid- 
ing prisoners  with  synthetic  marijuana  and 
razors  in  exchange  for  cash.  Nassau  County 
District  Attorney  Madeline  Singas  told 
reporters,  “It  raises  some  serious  concerns 
that  need  to  be  addressed  about  oversight 
at  the  jail  and  security  at  the  jail.  We  have 
to  make  sure  that  visitors,  correction  of- 
ficers, inmates  are  safe  and  that  things  like 
razor  blades  don’t  make  their  way  into  the 
jail  facility.” 

North  Carolina:  On  January  18,2016, 
Wake  County  sheriff’s  deputies  charged 
19-year-old  John  Gregory  Crawford  with 
obtaining  property  by  false  pretense,  a felo- 
ny. Crawford  was  incarcerated  at  the  Wake 
County  Jail  in  July  2015  when,  the  county 
alleges,  he  falsely  translated  information 
to  a Spanish-speaking  fellow  prisoner  and 
conned  the  man  into  giving  him  his  Paytel 
account  number  and  password.  Crawford 
used  that  information  to  withdraw  more 
than  13,100  from  Rigoberto  Estrella- 
Cruz’s  jail  account,  then  had  a friend  post 
his  bond  with  the  stolen  funds.  Crawford 
turned  himself  in  and  this  time  was  held 
without  bail. 


Ohio:  Newsnet5.com  reported  on 
January  6,  2016  that  six  prisoners  at 
the  nonprofit  Oriana  House  residential 
treatment  center  were  transported  to  an 
Akron-area  hospital  after  a suspected  over- 
night drug  overdose.  Officials  from  Oriana 
House  said  two  of  the  men  were  treated  and 
released  and  the  other  four  held  for  evalu- 
ation. According  to  authorities,  synthetic 
marijuana  was  the  suspected  source  of  the 
overdose.  Treatment  center  staff  responded 
to  the  incident  by  searching  the  facility,  con- 
ducting pat-downs  and  restricting  resident 
movement.  “Like  many  jails  and  prisons 
that  have  recently  reported  overdoses,  Ori- 
ana House  is  a community-based  program 
and  is  not  immune  to  drugs  getting  into  our 
facilities,”  said  Bernie  Rochford,  Oriana’s 
executive  vice-president. 

Oklahoma:  A former  guard  who 
worked  for  The  GEO  Group  for  more 
than  16  years  filed  suit  against  the  company 
claiming  he  was  improperly  fired  for  com- 
plaining about  an  assault  against  a prisoner 
at  the  Lawton  Correctional  Facility.  Leo 
“Allen”  Ziembovic  said  in  the  lawsuit  that 
he  reported  an  incident  in  which  a fellow 
guard  repeatedly  punched  a prisoner  in 
the  face  while  the  prisoner  was  restrained 
by  several  other  guards.  Two  months  after 
Ziembovic’s  report  was  sent  to  a local  pros- 
ecutor and  the  Oklahoma  Department  of 
Corrections,  The  GEO  Group  placed  him 
on  unpaid  suspension.  He  was  formally 
terminated  in  January  2015.  Ziembovic’s 
lawsuit,  filed  in  November  2015,  seeks  com- 
pensatory damages  and  attorneys’fees.“The 
termination  of  the  plaintiff  was  retaliatory 
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and  in  violation  of  Oklahoma’s  constitution 
and  clearly  established  public  policy,”  the 
complaint  states. 

Oklahoma:  Former  prison  guard 
Megan  Ann  Hood,  25,  was  arraigned  on 
January  11,  2016  on  a felony  charge  of 
smuggling  cell  phones  into  the  Correc- 
tions Corporation  of  America-operated 
Cimarron  Correctional  Facility.  According 
to  a police  affidavit,  Hood  had  triggered  a 
metal  detector  at  a security  checkpoint  as 
she  reported  to  work.  When  confronted, 
she  admitted  that  she  had  two  cell  phones 
concealed  inside  her  body.  She  told  police 
that  she  was  to  receive  12,000  for  the 
contraband  and  that  she  had  previously 
delivered  another  phone  to  a prisoner  at 
the  facility.  If  convicted,  Hood  could  face  a 
sentence  of  20  years  to  life. 

Pennsylvania:  PZJVpreviously  reported 
that  former  Chester  County  Prison  guard 
Douglas  A.  Keck  pleaded  guilty  to  six  felony 
dmg  charges  after  he  was  caught  smuggling 
numerous  types  of  drugs  into  the  facility. 
[See:  PLN,  Oct.  2015,  p.63].  On  January 
27,  2016,  Keck’s  family  tearfully  testified 


to  his  “hardworking  and  loving”  character 
before  Judge  Anthony  Sarcione  sentenced 
him  to  two-to-four  years  on  four  counts  and 
one-to-three  years  on  two  other  counts.  “As 
a result  of  his  greed,  this  correctional  officer 
is  going  from  guarding  inmates  to  being  an 
inmate,”  remarked  Chester  County  District 
Attorney  Tom  Hogan. 

Romania:  While  some  prisons  in  the 
U.S.  discourage  prisoners’  expressions  of 
creativity,  Romania  has  had  a law  on  the 
books  since  2006  that  grants  prisoners 
30  days  off  their  sentences  if  they  write 
and  publish  a work  of  literature  or  science 
while  incarcerated.  On  January  12,  2016, 
Justice  Minister  Raluca  Pruna  announced 
that  the  law  was  being  amended  by  emer- 
gency decree  because  so  many  prisoners 
had  taken  advantage  of  the  program.  Pruna 
told  a news  conference  that  “According  to 
prison  administration  figures,  the  number 
of  books  published  by  detainees  went  from 
one  a year  between  2007  and  2010,  to  90 
in  2014,  and  340  last  year.”  Anti-corruption 
prosecutors  are  investigating  whether  some 
of  the  prisoners  used  ghost  writers. 

Russia:  In  January  2016,  Freebeacon. 
com  reported  that  a journalist’s  project 
called  “Russian  Ebola”  had  uncovered  evi- 


dence of  several  prisoners  dying  each  month 
at  police  stations  and  detention  centers. 
Maria  Berezina’s  investigation  found  that 
197  prisoners  had  died  in  police  custody  in 
2015  alone.  More  than  100  of  those  death 
reports  list  “sudden  deterioration  in  health 
conditions”  or  “unknown  circumstances”  as 
the  cause  of  death.  Another  Russian  blog- 
ger, Oleg  Kashin,  wrote  that  the  prisoners’ 
deaths  were  a “strange  epidemic”  deserving 
of  greater  attention. 

Russia:  The  Investigative  Commit- 
tee of  the  Russian  Federation  announced 
on  January  14,  2016  that  charges  had 
been  filed  against  one  of  the  nation’s  top 
prison  officials  for  allegedly,  and  literally, 
stealing  a 30-mile  stretch  of  road  in  the 
Komi  Republic.  Alexander  Protopopov 
is  accused  of  dismantling  and  removing 
more  than  7,000  concrete  slabs  from  the 
highway  and  selling  them  to  a commercial 
company  for  personal  profit.  The  highway 
building  materials  were  worth  around  6 
million  rubles  - approximately  $79,000. 
Protopopov  faces  up  to  10  years  in  one  of 
his  own  prisons  if  convicted. 

Tennessee:  Knox  County  jailers  beat 
and  kicked  a mentally  ill  prisoner  for  nearly 
24  minutes  according  to  a graphic  video 
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released  on  January  18,2016  by  WBIR  10 
News.  The  video  contradicts  statements 
made  by  the  guards  in  the  aftermath  of 
the  November  2014  incident.  Two  months 
after  the  beating,  guard  Nick  Breeden  was 
fired  and  guards  David  Sparkes  and  Chris 
Fustos  were  suspended.  Jesse  Rudd,  an- 
other jail  employee,  also  resigned  amid  the 
investigation;  an  internal  review  found  the 
guards  had  used  “techniques  that  violated 
policy.”  Attorneys  for  prisoner  Louis  Flack 
filed  a 15  million  federal  lawsuit  against  the 
county,  the  sheriff’s  office  and  six  jailers  in 
November  2015. The  suit  remains  pending. 

Tennessee:  On  January  25, 2016,  the 
grand  jury  in  Morgan  County  handed 
down  indictments  against  five  people  in 
two  separate  cases  involving  mistreatment 
of  prisoners  at  the  Morgan  County  Jail. 
Guards  Joe  D.  ShofFner,  Jr.,  Garren  Austin 
Luke  Cooper  and  Michael  Alan  Lloyd 
were  booked  into  the  Roane  County  Jail 
on  assault  charges  stemming  from  the 
improper  restraint  of  a jail  detainee  on  De- 
cember 12,2015.  In  the  second  case,  guard 
Denny  Hughett  was  arrested  on  charges 
stemming  from  his  encouragement  of  and 
failure  to  intervene  in  a November  2015 
jailhouse  fight.  Prisoner  Samuel  Jennings 
was  charged  with  aggravated  assault  for  his 
role  in  the  latter  incident. 

United  Kingdom:  Private  prison  op- 
erator G4S  defended  its  policy  of  installing 
phones  in  prisoners’ cells  at  HM  Prison  Alt- 
course  in  Fazakerley  after  prisoner  Daniel 
Truelove  made  a call  claiming  to  be  with 
the  terrorist  group  ISIS  and  threatening 
to  blow  up  Liverpool’s  Lime  Street  rail- 
way station.  Truelove  admitted  to  making 


the  calls  as  a prank  and  pleaded  guilty  to 
the  bomb  hoax.  On  January  2, 2016,  G4S 
warden  Dave  Thompson  said,  “In  line  with 
many  prisons  across  the  country  HMP 
Altcourse  is  moving  to  install  telephones 
into  prisoners’  cells  as  evidence  suggests  it 
supports  the  rehabilitation  and  resettlement 
on  their  release. ’’The  company  stated  it  had 
no  plans  to  discontinue  the  program. 

United  Kingdom:  The  U.K.’s  Inde- 
pendent reported  on  January  29, 2016  that 
guards  at  HM  Prison  Holme  House  are 
being  affected  by  secondhand  smoke  from 
prisoners’  use  of  the  legal  synthetic  can- 
nabis drug  known  as  “spice.”  Andy  Baxter, 
chairman  of  Holme  House’s  Prison  Officers’ 
Association,  told  reporters  that  guards  had 
become  disoriented  after  inadvertently 
breathing  spice  smoke.  “They  report  feeling 
dizzy,  getting  quite  a blinding  headache,” 
he  said.  “A  couple  of  them  have  been  quite 
hysterical,  their  emotions  run  away  with 
them.”  The  government  has  proposed  a 
ban  on  legal  synthetic  highs,  which  manu- 
facturers currently  market  as  incense,  salts 
or  plant  food. 

United  Kingdom:  Prosecutors  claim 
prisoner  Ryan  Camfield,  24,  told  a fe- 
male guard  “I’m  kidnapping  you”  before 
he  lunged  at  her  and  trapped  her  inside 
his  cell.  The  court  heard  how  the  guard 
feared  for  her  life  as  she  pressed  her  non- 
functional emergency  call  button.  On 
December  29,  2015,  Judge  Mark  Bury 
sentenced  Camfield  to  three  more  years, 
saying,  “You  clearly  have  a sexualised  at- 
titude towards  women  in  uniform  and  an 
extremely  violent  behaviour.  I’m  satisfied 
you  intended  to  cause  serious  sexual  harm 


or  serious  physical  harm.”  Camfield  had 
41  previous  convictions  and  was  moved 
to  Hull  Prison’s  high-security  H-Block 
after  verbally  and  physically  assaulting 
both  male  and  female  guards  13  times  in 
a three-month  period. 

United  States:  In  March  2015,  Ara- 
mark, one  of  the  largest  providers  of 
privatized  correctional  food  services  in  the 
U.S.,  announced  a plan  to  improve  the  lives 
of  roughly  750,000  individuals  per  year.  No, 
Aramark  did  not  pledge  to  improve  the  lives 
of 750,000  prisoners  who  eat  the  company’s 
meals;  rather,  its  new  corporate  goal  is  to 
improve  the  lives  of  chickens  from  which 
its  egg  products  are  procured.  In  a press 
release,  Aramark  touted  its  partnership  with 
the  Humane  Society  of  the  United  States 
to  ensure  that  by  2020,  only  eggs  from 
cage-free  hens  will  be  served  to  the  caged 
people  the  company  feeds.  “I  hope  that 
this  transition  goes  better  than  the  services 
they  are  providing  in  prison  systems,”  said 
Lonnie  Scott,  executive  director  of  Progress 
Michigan.  “They  received  a lot  of  bad  press 
...  this  is  probably  an  attempt  to  better  their 
reputation.” 

Utah:  The  Deseret  News  reported  on 
January  15,  2016  that  Davis  County  ex- 
pected to  save  nearly  $400,000  by  using 
prisoner  labor  to  perform  renovations  at  the 
countyjail.  Project  foreman  Bracken  Rick- 
etts said  about  40  prisoners  will  participate 
in  the  project,  which  involves  removing 
older  vinyl  flooring  and  repainting  the  jail 
in  fewer  colors.  One  of  the  prisoners  who 
was  chosen  to  participate  in  the  project  saw 
benefit  in  the  activity.  Jessy  Spruell  said  that 
the  work  assignment  was  “almost  a form  of 
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News  In  Brief  (cont.) 


meditation”  and  a break  from  the  monotony 
of  imprisonment. 

Washington:  According  to  a Febru- 
ary 4,  2016  news  report,  a former  Yakima 
School  District  special  education  teacher 
pleaded  guilty  to  trying  to  smuggle  con- 
traband to  a prisoner  at  the  Coyote  Ridge 
Corrections  Center.  Celah  Laree  Wales, 
38,  was  sentenced  to  three  months  in  jail 
and  cannot  have  contact  with  any  incarcer- 
ated person  for  a five-year  period.  Wales 
had  been  closely  observed  during  her  visit 


with  prisoner  Matthew  Carter  due  to  a tip 
received  by  prison  stafF  that  she  might  be 
trying  to  pass  contraband.  Guards  saw  her 
spit  “several  small  objects”  into  a clear  juice 
bottle  and  pass  it  to  Carter,  who  drank  it. 
Carter  was  confronted  and  placed  in  a “dry 
cell,”  where  several  colored  balloons  con- 
taining pills  and  marijuana  were  eventually 
collected  from  his  feces. 

Wisconsin:  On  January  7,  2016, 
Sheboygan  County  Sheriff  Todd  Priebe 
defended  his  decision  to  hire  ex-prisoner 
Rafael  George  Macias  as  a sheriff’s  de- 
partment radio  technician  after  questions 
were  raised  in  the  community  about  the 


appropriateness  of  a convicted  felon  work- 
ing for  a law  enforcement  agency.  Macias, 
now  59,  had  earned  an  associate  degree  as 
a radio  technician  while  serving  13  years  in 
prison  for  a murder  he  committed  at  age  20. 
Following  his  release,  Macias  worked  on  the 
sheriff’s  radio  system  as  a contractor  for  10 
years  prior  to  being  hired  by  the  department 
in  2011.  “The  thing  about  it  is,  Fve  always 
had  respect  for  law  enforcement,”  he  said. 
“This  is  my  way  of  paying  back  society.  I’m 
still  paying  it  back  by  using  my  skills  to 
maintain  the  radio  system  that  protects  the 
public.”  Sheriff  Priebe  added,  “As  far  as  I’m 
concerned,  he’s  a success  story.”  FJ 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  10001  (212)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"  allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614Columbia  Rd.,  Dorchester,  MA 02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301 , Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1 000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 


Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,  Jenkintown,  PA  19046  (215)  576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end  sex- 
ual violence  against  prisoners.  Provides  resources 
for  imprisoned  and  released  rape  survivors  and 
activists  for  almost  every  state.  Contact:  JDI,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  9001 0 (21 3) 
384-1400.  www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur.  Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291,  Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  20013-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2016  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  The  Habeas  Citebook  (a  $49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prison  Education  Guide,  by  Christopher  Zoukis,  PLN  Publishing  (2016), 
268  pages.  $49.95.  Authored  by  PLN  contributing  writher  Chris  Zoukis, 
this  book  includes  the  most  up-to-date  information  on  pursuing  educa- 
tional courses  by  correspondence,  including  high  school,  college,  paralegal 
and  religious  studies.  This  title  replaces  the  Prisoners’  Guerrilla\ 

Handbook  to  Correspondence  Programs.  2019  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  |__| 

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201 
pages.  $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  17th  Ed.,  by 
Stephen  Elias  and  Susan  Levinkind,  363  pages.  $49.99.  Comprehensive  and 
easy  to  understand  guide  on  researching  the  law.  Explains  case 
law,  statutes  and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Cell  Workout,  by  L.J.  Flanders,  L.C.  Books,  234  pages.  $35.00.  This  book, 
written  by  a former  British  prisoner,  describes  in  detail  how  to  exercise  in 
confined  spaces  without  weightlifting  equipment  to  develop 
a lean  and  muscular  body.  Fully  illustrated!  1091  

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  

Roget’s  Thesaums,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies  informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Lawyers,  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Merriam-Webster’s  Dictionary  of  Law,  634  pages.  $19.95.  Includes  defi- 
nitions for  more  than  10,000  legal  words  and  phrases,  plus  pronunciations, 
supplementary  notes  and  special  sections  on  the  judicial  system,  historic 
laws  and  selected  important  cases.  Great  reference  for  jail- 
house  lawyers  who  need  to  learn  legal  terminology.  2018 

The  Best  500+  Non  Profit  Organizations  for  Prisoners  and  Their 
Families,  3rd  edition  (2015),  142  pages.  $17.99.  The  only  comprehensive, 
up-to-date  book  of  non-profit  organizations  specifically  for  prisoners  and 
their  families.  Cross  referenced  by  state,  organization  name 
and  subject  area.  Find  what  you  want  fast!  2020  |__| 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Discusses  medications  to  avoid,  diets  to  follow  P 
and  exercises  to  perform,  plus  includes  a bibliography.  1031  I I I 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 263  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  or  — 
friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1 077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  285  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage 
claims  arising  from  accidents.  1075  

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice /neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not 
specifically  related  to  prisoners.  1079  |__| 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  H 
prosecution  and  adjudication.  1090  |__| 


Caught:  The  Prison  State  and  the  Lockdown  of  American  Politics,  by 

Marie  Gottschalk,  Princeton  Univ.  Press,  504  pages.  $28.95.  Profiles  mass 
incarceration  and  the  U.S.  carceral  state,  and  examines  penal  I- 
reform  strategies  and  the  politics  of  prison  reform.  2005  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  376  pages. 
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Alabama  Forced  to  Confront  Criminal  Justice  Reform 


//lillE  RE  AT  A FORK  IN  THE  ROAD,”  AlA- 

V V bama  state  Senator  Cam  Ward, 
chairman  of  the  Prison  Reform  Task  Force, 
said  in  June  2014.  “We  have  two  paths  to 
choose  from  and  neither  one  is  easy.  Those 
of  us  on  the  task  force  can  solve,  it  or  federal 
courts  can  do  it  for  us.  It’s  our  choice.” 

With  the  state’s  prison  system  at 
around  192%  of  capacity,  lawsuits  pend- 
ing over  inadequate  medical  care  and  high 
levels  of  violence,  and  federal  oversight 
due  to  pervasive  staff-on-prisoner  sexual 
abuse,  Alabama  has  one  of  the  nation’s  most 
troubled  Departments  of  Corrections.  The 
state’s  creation  of  the  Task  Force  in  early 
2014  was  a measure  taken  in  an  effort  to 
avoid  a federal  court-appointed  receiver  or 
monitor  over  its  prison  system,  as  occurred 
in  California. 
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by  David  M.  Reutter 

PLN  has  been  reporting  for  over  two 
decades  on  deteriorating  and  abysmal  con- 
ditions in  Alabama’s  correctional  facilities. 
While  prison  systems  in  Southern  states 
are  typically  at  the  forefront  with  respect 
to  regressive  policies  and  practices,  the  Ala- 
bama Department  of  Corrections  (ADOC) 
has  been  an  outlier  with  its  message  of 
“incarceration  means  harsh  and  degrading 
punishment”  - which  may  as  well  be  its 
official  motto. 

Changes  in  criminal  statutes  resulted  in 
the  state’s  prison  population  soaring  840% 
since  1977.  In  the  1990s  Alabama  began 
to  adopt  the  “tough-on-crime”  mindset  of 
most  politicians  of  that  era,  and  in  1995 
the  state  was  the  first  to  reintroduce  chain 
gangs.  Public  criticism  pushed  the  ADOC 
to  drop  the  inhumane  practice  of  chaining 
prisoners  together  on  work  squads  shortly 
afterwards.  [See:  PLN,  Sept.  2001,  p. 4]. 

The  barbarity  of  Alabama’s  prison 
system  arguably  reached  its  apex  with  the 
adoption  of  the  “hitching  post,”  which  was 
used  to  punish  prisoners  who  refused  to 
work  or  were  disciplinary  problems  on  work 
crews.  In  2002,  the  U.S.  Supreme  Court 
held  the  state’s  use  of  the  hitching  post  to 
chain  prisoners  outside  in  the  sweltering 
summer  heat  without  water  or  access  to 
a bathroom  constituted  cruel  and  unusual 
punishment.  [See:  PLN,  Nov.  2002,  p.6; 
March  2002,  p. 10;  June  2001,  p. 31]. 

Several  years  later,  a 2004  settlement 
in  a class-action  lawsuit  forced  Alabama 
to  hire  full-time  prison  doctors  to  treat 
prisoners  with  life-threatening  diseases. 
[See:  PLN,  Aug.  2005,  p.28].  The  ADOC 
was  also  recently  forced  to  desegregate  its 
HIV-positive  prisoners,  ending  its  policy  of 
housing  them  separately  and  forcing  them 
to  wear  identifying  armbands.  [See:  PLN, 
Sept.  2015,  p.26;  Aug.  2013,  p.24]. 


The  state’s  Prison  Reform  Task  Force 
was  created  after  federal  officials  began 
focusing  on  conditions  in  Alabama  prisons 
in  the  wake  of  a U.S.  Department  of  Justice 
report  that  found  “a  history  of  unabated 
staff-on-prisoner  sexual  abuses  and  ha- 
rassment” at  the  Julia  Tutwiler  Prison  for 
Women.  [See:  PLN,  July  2015,  p.46;  Oct. 
2013,  p.26.]. 

Subsequently,  on  June  10,  2014,  the 
Southern  Poverty  Law  Center  (SPLC) 
released  a report  detailing  atrocious  lapses 
in  the  provision  of  medical  care  to  state 
prisoners.  Just  a week  later  the  SPLC  filed 
a lawsuit  to  protect  prisoners  from  deliber- 
ate indifference  to  their  medical  needs  by 
staff  employed  with  the  ADOC’s  private 
medical  contractor,  Corizon. 

Calls  for  Reform 

“You’d  have  to  be  blind  whether  you’re 
politically  right  or  left  to  not  recognize 
that  192%  [over]  capacity  in  your  prison 
facilities  is  a problem,”  noted  Senator  Ward. 
“There’s  just  no  other  way  around  it.” 

Overcrowding  has  been  the  main 
theme  of  lawsuits  alleging  violence,  chaos, 
poor  medical  care  and  other  problems 
within  Alabama’s  prisons.  Cramming  too 
many  people,  especially  people  prone  to 
engage  in  violence  to  solve  disputes,  into  a 
space  smaller  than  design  capacity  results 
in  a host  of  issues  that  become  part  of  the 
prison  system’s  culture  over  time. 

The  ADOC’s  population  jumped  from 
3,500  in  1977  to  its  current  population  of 
almost  25,000.  The  state’s  prisons  are  de- 
signed to  hold  around  13,320  prisoners.  In 
just  the  last  dozen  years  that  increase  has 
boosted  the  prison  system’s  budget  from 
1173.5  million  to  approximately  $473.9 
million  in  2015,  which  included  $394  mil- 
lion from  the  state’s  general  fund  - around 
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Alabama  Facing  Reform  (cont.) 


22%  of  total  appropriations.  Alabama  has 
the  fourth-highest  incarceration  rate  in  the 
nation  according  to  PARCA,  a non-profit 
research  group  based  in  Birmingham,  but 
ranks  47th  among  the  states  in  annual 
spending  per  prisoner. 

Prisons  are  not  meant  to  be  pleasant 
and  prisoners  do  not  expect  a “Holiday  Inn” 
experience,  observed  Donna  Summerford 
with  the  Alabama  chapter  of  Citizens  Unit- 
ed for  Rehabilitation  of  Errants  (CURE). 
They  are,  however,  entitled  to  a safe  and 
humane  environment  that  does  not  violate 
their  rights. 

Federal  officials  found  that  type  of 
environment  did  not  exist  at  the  Tutwiler 
facility,  where  rampant  sexual  abuse  was 
blamed  on  “catastrophically  low  staffing  and 
supervision  levels.”  Additionally,  decades  of 
mainstream  media  portrayals  of  prisoners 
being  violent  and  unamenable  to  reha- 
bilitation have  made  the  public  apathetic 
to  abusive  prison  conditions. 

That  was  the  situation  at  Tutwiler, 
which  was  the  result  of  too  many  people 
in  too  small  a place,  not  enough  guards  to 
supervise  prisoners  - let  alone  themselves 
- and  public  indifference  towards  an  un- 
popular population. 

“First  of  all,  no  one’s  ever  run  for  elec- 
tion or  re-election  on  the  issue  of  how  to 
solve  prisons, ’’said  Senator  Ward.  “I  can  tell 
you  it’s  not  a big  issue  in  the  mind  of  the 
voters,  but  it  should  be.” 

While  recent  media  coverage  of  prisons 
and  criminal  justice  issues  nationwide  has 
focused  on  the  need  to  reduce  mass  incar- 
ceration, Alabama  lawmakers  have  changed 
their  tough-on-crime  mentality  due  to  fear 
of  litigation  and  federal  court  oversight  that 
will  cost  millions  of  dollars  and  potentially 
result  in  prisoner  releases. 

It  is  estimated  that  a brick-and  mortar 
prison  construction  solution  to  Alabama’s 
prison  overcrowding  problem  will  cost 
around  $800  million  to  build  four  new 
facilities  ($1.5  billion  including  interest), 
plus  ongoing  operational  costs. 

“It’s  a very  serious  problem  that  we 
have,  and  it’s  been  going  on  for  many  years,” 
said  Governor  Robert  Bentley.  “I  mean 
obviously  we  inherited  a serious  problem: 
When  we  have  190%  capacity  in  our  pris- 
ons, that  creates  a tremendous  amount  of 
difficulties.” 


“We  need  to  be  providing  appropriate 
care  and  staffing  for  all  people  in  the  pris- 
ons,” noted  Southern  Poverty  Faw  Center 
managing  attorney  Maria  Morris.  “Those 
are  things  that  cost  money,  and  Alabama 
can’t  afford  it.” 

Yet  while  financing  may  be  tight,  the 
state  has  little  choice  but  to  proactively  fix 
its  criminal  justice  system. 

“If  the  federal  court  comes  in,  we’re 
going  to  have  to  spend  a whole  lot  more 
money,  maybe  double  what  we  are  spend- 
ing now,”  said  Senator  Ward.  “We  have  to 
be  very  ambitious.  It’s  a choice  of  us  fixing 
it  in  the  legislature  or  a federal  takeover.  I 
think  the  legislature  can  do  it  a whole  lot 
better  than  a federal  court  can.” 

With  that  in  mind,  Alabama  lawmak- 
ers appointed  the  Prison  Reform  Task  Force 
to  study  the  state’s  prison  crisis  and  propose 
legislation  to  address  the  problem. 

Abysmal,  Violent  Prison  Conditions 

“I  WAS  SCARED  EVERY  DAY  OF  MY  LIFE  IN 

there,”  said  former  prisoner  Nicole  Brooks, 
referring  to  her  time  at  the  Julia  Tutwiler 
Prison  for  Women. 

Conditions  became  frightening  at 
Tutwiler  not  so  much  due  to  abuses  by 
prisoners,  but  by  those  charged  with  watch- 
ing over  them  - mostly  male  guards  who 
engaged  in  sexual  assault  and  harassment. 
In  a January  14,2014  letter  to  the  ADOC, 
U.S.  Department  of  Justice  (DOJ)  officials 
said  they  could  name  more  than  20  staff 
members  who  had  sex  with  prisoners. 

It  typically  started  with  a male  guard 
walking  into  the  shower  full  of  women  and 
staring  at  a particular  prisoner.  The  guard 
would  later  call  the  prisoner  aside  to  say 
“I’ve  just  been  looking  at  you,  you  know 
you’re  a pretty  girl, ’’recalled  former  Tutwiler 
prisoner  Perrion  Roberts. 

“When  I was  there,  a lot  of  women 
would  trade  sex  to  get  privileges  with  the 
guards,” she  said. “If  they  approach  you  and 
you  turn  them  down,  they  make  it  difficult 
for  you.” 

The  DOJ  listed  unnamed  guards  who 
traded  underwear,  food  and  makeup  for 
sex.  In  one  case,  a guard  raped  a prisoner 
who  later  gave  birth.  Federal  officials  wrote 
that  Tutwiler  had  “vastly  understate  [d]  ” the 
problem  of  staff  sexual  abuse,  and  the  DOJ 
report  and  threat  of  a lawsuit  by  the  federal 
government  got  the  state’s  attention. 

In  response,  Governor  Bentley  asked 
the  National  Institute  of  Corrections  to 
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visit  the  prison  and  make  recommendations. 
Alabama  officials  also  paid  150,000  to  the 
Moss  Group,  a consulting  agency  run  by  a 
former  Georgia  prison  employee,  to  provide 
advice  in  resolving  problems  at  Tutwiler. 
Resulting  changes  at  the  facility  included 
the  installation  of  video  cameras,  saloon- 
style  doors  to  provide  privacy  in  shower 
areas,  efforts  to  recruit  more  female  guards 
and  security  mirrors  in  areas  that  previously 
allowed  sexual  activity  to  occur  unseen. 

“I  frankly  don’t  understand  why  a year 
ago  we  didn’t  install  comprehensive  video 
equipment  in  every  prison,”  said  Bryan 
Stevenson,  executive  director  of  the  Equal 
Justice  Initiative  (EJI),  which  works  on 
criminal  justice  and  social  justice  issues.  The 
organization  had  issued  a report  on  sexual 
abuse  at  Tutwiler  in  May  2012. 

Although  conditions  at  the  women’s 
prison  have  garnered  public  attention  due  to 
the  lurid  accusations  of  sexual  misconduct, 
ADOC  facilities  that  house  male  prison- 
ers also  have  numerous  problems.  EJI  cast 
light  on  deficiencies  at  the  St.  Clair  Cor- 


rectional Facility  (SCCF)  by  filing  a federal 
civil  rights  action  against  prison  officials  in 
October  2014. 

The  lawsuit  claims  that  “mismanage- 
ment, poor  leadership,  overcrowding, 
inadequate  security,  and  unsafe  conditions, 
including  broken  and  non-functioning 
locks  on  the  majority  of  the  cell  doors,  have 
led  to  an  extraordinarily  high  homicide  rate, 
weekly  stabbings  and  assaults,  and  a culture 
where  violence  is  tolerated.”  [See:  PLN, 
Dec.  2015,  p.42]. 

Since  2011  there  have  been  at  least 
seven  murders  at  SCCF,  three  of  which 
occurred  in  2014.  One  of  the  recent  ho- 
micides, of  prisoner  Timothy  Bradford 
Latham,  30,  who  was  fatally  stabbed  on 
November  9,  2015,  occurred  less  than  a 
week  after  a guard  was  attacked  and  injured 
at  the  prison. 

An  unidentified  SCCF  prisoner  was 
stabbed  on  March  19, 2016  and  the  housing 
unit  where  the  incident  occurred  was  placed 
on  lockdown.  Almost  two  weeks  before,  on 
March  7,  a guard  was  stabbed  and  suffered 
non-life  threatening  injuries. 

Earlier,  an  April  2015  riot  at  the  St. 
Clair  Correctional  Facility,  sparked  by  an 


assault  on  a guard,  resulted  in  15  prisoners 
being  treated  for  injuries  - including  three 
sent  to  outside  medical  facilities. 

“We  are  taking  every  precaution  to 
increase  the  safety  and  security  of  the  facil- 
ity,” said  ADOC  Commissioner  JeffDunn. 
“Our  officers  are  continuing  to  search  the 
facility  for  contraband,  and  segregating 
those  inmates  from  general  population  who 
show  a propensity  for  violent  behavior.” 

Violence  has  not  been  limited  to 
SCCF.  An  overnight  riot  broke  out  at  the 
maximum-security  Holman  Correctional 
Facility  on  March  11,  2016,  and  a guard 
and  the  warden  were  stabbed.  The  riot 
reportedly  involved  around  100  prisoners 
who  used  improvised  weapons  and  set  a 
small  fire;  video  of  the  disturbance  taken  by 
prisoners  using  contraband  cell  phones  was 
posted  online.  Only  17  guards  were  present 
at  the  facility  at  the  time  of  the  incident. 

Three  days  later  another  prisoner 
was  stabbed  at  the  Holman  prison,  which 
houses  the  state’s  death  row,  sparking  a con- 
frontation with  guards  that  almost  erupted 
into  another  riot.  Governor  Bentley  visited 
the  facility  in  the  wake  of  the  disturbances. 

“We  have  people  being  killed,  sexually 


Randy  & CJ 

Legal  Insights  dedicated  3 years  to  CJ’s  fight 
and  was  successful  in  winning  his  release  from  a 
life  sentence.  “So  if  you  are  in  need  of  some  help 
with  your  post  convection  issues,  I recommend 
Randy  Soderstrom  and  Legal  Insights  Inc.  He 
helped  me  tremendously.  He  has  been  on  that 
side  and  understands.” 


Early  Release 

Legal  Insights  Success  Stories 


Nick  & Randy 

Legal  Insights’  post-conviction  work  resulted  in 
an  8-year  sentence  reduction  and  Nick’s 
immediate  release.  “The  court  took  8 years  off 
and  now  am  a free  man.  Thank  you  Legal 
Insight  and  my  good  friend  Randy  for  helping 
me.  This  feeling  is  like  winning  the  lottery  but 
instead  of  money,  its  for  a new  life,  a new 
beginning  and  that  to  me  is  a blessing.” 
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assaulted,  raped,  stabbed  on  a daily  basis  at 
St.  Clair,  Holman,  and  multiple  facilities; 
it’s  a systemwide  problem,”  said  Charlotte 
Morrison,  a senior  attorney  with  the  Equal 
Justice  Initiative. 

Nor  is  violence  in  Alabama  prisons 
only  perpetrated  by  prisoners.  The  warden 
who  was  injured  during  the  Holman  riot, 
Carter  Davenport,  had  previously  been 
in  charge  of  SCCF,  where  he  punched  a 
handcufFed  prisoner  in  2012.  That  incident 
was  noted  in  his  personnel  file  and  resulted 
in  a two-day  suspension. 

“They  don’t  think  it’s  that  big  of  deal  to 
punch  a handcufFed  prisoner  in  the  head,” 
said  EJI  director  Stevenson. 

A number  of  other  ADOC  wardens 
and  deputy  wardens  have  disciplinary 
records,  too,  according  to  an  investigation 
bywww.AL.com.  And  in  November  2013, 
four  state  prison  guards  were  sentenced 
for  beating  and  stomping  prisoner  Rocrast 
Mack  to  death  or  trying  to  cover  up  the  in- 
cident. Mack,  24,  was  killed  at  the  Ventress 
Correctional  Facility  on  August  4,  2010 
after  reportedly  hitting  a female  guard  who 
struck  him  first.  Lt.  Michael  Smith  received 
a 30-year  sentence,  while  guards  Matthew 


Davidson,  45, Joseph  Sanders,  32,  and  Scot- 
tie  Glenn,  30,  were  sentenced  from  5 to  7 
years  in  federal  prison. 

“These  defendants  each  played  a role  in 
the  vicious  and  fatal  beating  of  Mr.  Mack, 
and  then  they  lied  to  authorities  to  conceal 
their  culpability,”  said  Jocelyn  Samuels, 
Acting  Assistant  Attorney  General  for  the 
U.S.  Department  of  Justice’s  Civil  Rights 
Division. 

The  state  paid  $900,000  to  settle  a 
wrongful  death  suit  filed  by  Mack’s  family. 

The  Equal  Justice  Initiative’s  civil 
rights  complaint  also  cites  dozens  of  inci- 
dents where  guards  have  smuggled  drugs, 
and  claims  methadone,  heroin  and  meth- 
amphetamine  use  is  widespread  among 
prisoners.  As  a recent  example,  three  former 
guards  at  the  Bullock  Correctional  Facility 
were  arrested  in  early  2016  for  smuggling 
contraband.  Victor  Lamorris  Davis,  Jr.,  24, 
and  Tevin  Terrell  Benton,  23,  were  both 
arrested  on  February  25,  while  Khayla 
Chambers,  20,  was  arrested  in  January.  The 
contraband  they  attempted  to  bring  into 
the  prison  included  marijuana,  cocaine, 
Suboxone  strips,  cigarettes,  and  cell  phones 
and  chargers.  Chambers  also  was  charged 


with  custodial  sexual  misconduct.  All  three 
were  fired. 

At  the  Ventress  Correctional  Facility, 
kitchen  steward  Sandra  Johnson  Cooper, 
61,  was  arrested  on  January  22,  2016  for 
trying  to  smuggle  two  cell  phones,  phone 
chargers  and  synthetic  marijuana.  She  had 
been  employed  with  the  ADOC  for  almost 
20  years. 

EJI’s  lawsuit  also  alleges  that  prisoners’ 
security  classifications  are  not  considered 
when  prison  officials  make  cell  assignments. 

“They  put  people  in  housing  units 
where  they  have  enemies.  They  don’t  re- 
spond to  the  serious  problems  of  mental 
health,”  Stevenson  said.  “Half  the  people 
require  mental  health  counseling  and  ser- 
vices they’re  not  getting.” 

Additionally,  according  to  the  com- 
plaint, prisoners  must  barter  to  receive  basic 
hygiene  items  such  as  soap,  toilet  paper  and 
underwear.  The  elimination  of  programs, 
books  and  other  recreational  activities  has 
contributed  to  an  “oppressive  and  monoto- 
nous environment.”  Stabbings  occur  on  a 
weekly  basis,  resulting  in  prisoners  being 
sent  to  outside  hospitals  for  extended  stays. 

On  June  3,  2014,  during  the  night, 
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SCCF  prisoner  Jody  Wayne  Waldrop  was 
stabbed  to  death  in  his  cell.  His  girlfriend, 
Angela  Bennett,  said  she  spoke  with  Wal- 
drop on  his  contraband  cell  phone  just 
25  minutes  before  he  was  attacked.  She 
was  told  another  prisoner  entered  his  cell 
because  the  lock  on  his  door  didn’t  work 
properly,  and  fatally  stabbed  him  in  the  neck 
during  an  attempted  robbery. 

“Everyone  I talked  to  said  the  guard 
was  asleep  in  his  office,”  she  said.  “How  can 
somebody  take  someone’s  life  like  that  when 
no  one  can  do  anything  about  it  and  no  one 
can  help  him?  People  make  mistakes  and  go 
to  jail,  but  they  still  have  family,  they  have 
friends,  they  have  people  that  love  them  and 
expect  them  to  come  home.” 

It  is  that  question  and  rationale  that 
pushed  the  Equal  Justice  Initiative  to  file 
suit.  “It’s  an  increasingly  dangerous  prison 
where  things  are  just  going  to  get  worse,” 
Stevenson  stated.  The  case  remains  pend- 
ing, with  EJI  moving  for  class  certification 
in  February  2016.  See:  Duke  v.  Dunn, 
U.S.D.C.  (N.D.  Ala.),  Case  No.  4:14-cv- 
01952-VEH-HGD. 

Privatized  Medical  Care 
Questioned 

For  many  years  the  ADOC  has  used 
a private,  for-profit  contractor  to  provide 
medical  care  to  prisoners.  In  2012  it  award- 
ed a 34-month  contract  to  Corizon  Health 
valued  at  $224  million,  and  extended  the 
contract  in  February  2015  for  another  24 
months  at  a cost  of  $181  million. 

Corizon  was  the  only  company  to 
submit  a bid  in  2012;  its  predecessor,  Cor- 
rectional Medical  Services,  had  previously 


held  the  contract  for  five  years.  Corizon  is 
owned  by  Valitas  Health  Services,  which  in 
turn  is  owned  by  Beecken  Petty  O’Keefe  & 
Co.,  a private  equity  firm. 

Pressure  is  being  applied  to  Corizon 
due  to  the  Southern  Poverty  Law  Center’s 
lawsuit  alleging  inadequate  medical  care 
in  Alabama’s  prison  system.  Although  the 
company  is  not  named  as  a defendant,  it 
is  footing  the  bill  for  a private  law  firm  to 
represent  the  state  pursuant  to  its  contract. 

Conflicts  of  interest  abound.  The 
ADOC’s  top  healthcare  official,  Ruth 
Naglich,  is  a former  executive  at  Corizon’s 
two  predecessor  companies,  and  her  hus- 
band worked  for  firms  hired  by  Corizon 
to  perform  X-rays  on  Alabama  prisoners. 

Then  there  is  Linda  Maynor  and  Clay 
Ryan,  who  both  work  for  the  law  firm  of 
Maynard  Cooper  & Gale,  PC.,  which  was 
hired  by  Corizon  to  defend  state  prison 
officials  against  the  SPLC’s  lawsuit. 

Maynor  volunteers  on  Governor 
Bentley’s  campaign  finance  committee.  She 
listed  Corizon  as  her  only  client  in  2012 
quarterly  lobbying  reports;  Maynor  said  she 
did  not  lobby  for  the  firm  that  year,  which 
coincided  with  the  ADOC’s  renewal  of 
its  medical  contract,  saying  she  worked  on 
“legislative  issues”  for  Corizon.  Gayle  is  a 
former  special  counsel  to  Governor  Bentley. 

Lobbyists  were  not  part  of  the  2012 
contract  procurement,  ADOC  spokes- 
woman Kristi  Gates  said  in  a statement. 
Nonetheless,  when  negotiating  the  medical 
care  contract  with  Corizon,  the  ADOC 
dropped  a provision  that  had  kept  at  least 
one  interested  competing  firm,  Wexford 
Health  Sources,  from  submitting  a bid. 

The  ADOC’s  request  for  proposal 
required  the  winning  company  to  purchase 
a $5  million  performance  bond  to  obtain 


the  contract.  That,  according  to  Wexford 
executive  Edward  McNeil,  was  “out  of 
proportion”  with  the  bid  proposal. 

“We  feel  this  amount  not  only  far 
exceeds  any  reasonable  estimate  of  the 
liquidated  damages  a contractor  might  be 
liable  for  during  the  course  of  a contract,  but 
is  also  not  in  line  with  the  current  industry 
standards,”  he  wrote. 

Eight  days  after  Governor  Bentley  ap- 
proved the  contract  with  Corizon,  ADOC 
attorney  Anne  Hill  contacted  McNeil  to 
dispute  his  claims,  calling  them  “misun- 
derstandings.” While  she  contended  other 
states  had  a similar  bond  requirement,  Na- 
glich, the  ADOC’s  associate  commissioner 
for  healthcare,  wrote  to  Corizon  executive 
James  M.  Courtney  in  October  2012  to 
ask  if  the  company  would  mind  removing 
the  performance  bond  from  the  contract. 
Courtney  agreed  two  days  later  and  said 
the  change  would  “create  an  annual  savings 
of  $31,000.” 

Of  course,  the  ADOC  contended  this 
post-award  alteration  of  the  terms  of  the 
contract  was  fair. 

“Corizon  was  the  incumbent  provider 
with  a strong  reputation  in  Alabama.  The 
department  was  confident  in  Corizon’s  fi- 
nancial strength  and  position,  and  we  chose 
to  drop  the  performance  bond  requirement 
in  final  negotiations  with  Corizon,”  ADOC 
spokeswoman  Gates  said.  “At  the  time 
of  the  decision,  Corizon  had  a five-year 
track  record  of  delivering  its  obligations 
in  Alabama.  Given  Corizon’s  history  of 
performance,  it  made  logical  sense  for  the 
state  to  reduce  the  amount  of  the  bond.” 

Perception  lies  in  the  eyes  of  the 
beholder,  apparently.  While  the  ADOC 
lauded  Corizon’s  “financial  strength,”  rat- 
ings firm  Moody’s  Investors  Service  has 
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downgraded  Corizon’s  parent  company 
multiple  times.  In  October  2015,  Moody’s 
cited  the  firm’s  “weak  liquidity  profile”  and 
“earnings  volatility,”  as  well  as  the  Florida 
DOC’s  recent  decision  to  rebid  its  contract 
with  Corizon,  as  justification  for  another 
ratings  downgrade. 

Further,  the  ADOC’s  reference  to  Co- 
rizon’s five-year  performance  track  record 
conflicts  with  the  fact  that  medical  care  in 
Alabama  prisons  is  so  bad  that  the  SPLC 
was  forced  to  file  a class-action  lawsuit, 
which  remains  pending. 

The  suit  is  filled  with  grisly  accounts 
of  Corizon’s  failure  to  provide  adequate 
health  care  in  the  name  of  higher  profits. 
The  complaint  claims  the  prison  system  has 
a policy  and  practice  of  not  treating  hepa- 
titis C;  in  early  2014, 2,280  state  prisoners 
had  been  diagnosed  with  hep  C but  only 
seven  were  receiving  treatment.  A prisoner 
who  had  survived  prostate  cancer  had  a 
blood  test  indicating  his  cancer  had  likely 
returned,  but  no  follow-up  test  was  given 
until  a year-and-a-half  later.  By  that  time 
the  cancer  had  spread  to  his  bones  and  his 
condition  was  terminal. 

Another  prisoner  with  a history  of 
cardiac  problems  had  a stent  placed  in  his 
heart  in  2012.  Afterward,  he  did  not  receive 
necessary  blood  thinners,  though  his  doc- 
tor had  prescribed  them.  The  stent  became 
clogged,  requiring  emergency  open-heart 
surgery. 

In  another  case,  Patricia  Smith,  58, 
a prisoner  with  a history  of  high  blood 
pressure  and  heart  problems,  experienced 
chest  pains,  diarrhea  and  vomiting  in 
March  2008,  and  was  “treated”  with  ice 
and  Maalox.  She  suffered  a heart  attack  and 
died;  medical  staff  had  not  been  trained  in 
the  use  of  the  defibrillator  or  oxygen  bottles. 


Her  estate  filed  suit  against  Correctional 
Medical  Services  (which  later  merged  with 
Prison  Health  Services  to  form  Corizon), 
and  an  undisclosed  settlement  was  reached 
in  July  2011. 

The  SPLC’s  lawsuit  also  alleges  that 
prisoners  were  placed  under  “do  not  re- 
suscitate” or  “allow  natural  death”  orders 
without  their  consent  or  knowledge,  and 
that  prison  medical  staff  used  those  orders 
to  deny  treatment. 

How  do  such  incidents  occur  when 
there  is  supposed  to  be  a licensed  doctor 
supervising  prison  health  care?  Often  the 
supervision  is  lacking  because  the  physicians 
either  never  visit  the  facility  or  Corizon  has 
them  overseeing  so  many  prisons  that  they 
are  unable  to  adequately  review  individual 
cases.  Sometimes,  the  person  in  charge  of 
monitoring  medical  care  is  under-qualified 
or  possesses  questionable  credentials. 

“ADOC  provides  what  is  commonly 
known  as  constitutionally  adequate  care,  a 
level  of  care  meeting  community  standards,” 
claimed  ADOC  spokesman  Brian  Corbett, 
who  presumably  has  never  been  the  recipi- 
ent of  prison  medical  care. 

In  an  effort  to  maximize  its  bottom 
line,  Corizon  tends  to  pay  low  wages  that 
fail  to  attract  highly-qualified  medical  staff. 
The  company  employs  at  least  two  prison 
physicians  in  Alabama  who  regained  their 
medical  licenses  after  being  disciplined  for 
misconduct. 

Dr.  Timothy  Iliff  and  Dr.  David  J. 
Pavlakovic  were  both  barred  from  practic- 
ing medicine  by  the  Alabama  State  Board 
of  Medical  Examiners;  they  were  hired  by 
Corizon  after  their  licenses  were  reinstated. 
Iliff  was  employed  at  the  Fountain  Cor- 
rectional Facility  while  Pavlakovic  worked 
at  SCCF,  according  to  a 2014  news  report. 


The  Southern  Poverty  Law  Center  called 
their  employment  by  Corizon  “extremely 
concerning.” 

Dr.  Iliff ’s  misconduct  dates  back  to 
1986  in  Lowndes  County, Mississippi.  Ac- 
cording to  a Board  of  Medical  Examiners 
complaint,  he  was  charged  with  a felony  for 
attempting  to  obtain  drugs  fraudulently  by 
calling  in  and  writing  prescriptions  for  two 
women  that  were  not  medically  indicated. 
He  avoided  a conviction  on  his  record  by 
agreeing  to  two  years’  probation. 

The  complaint  further  alleged  that 
from  2007  to  2009,  Iliff  had  sexual  con- 
tact with  a patient  and  prescribed  her  an 
excessive  amount  of  controlled  substances. 
Finally,  the  complaint  claimed  that  on  July 
8, 2009,  Iliff  called  a pharmacy  and  identi- 
fied himself  as  another  doctor  in  an  attempt 
to  obtain  drugs. 

The  Board  of  Medical  Examiners 
found  Dr.  Pavlakovic  had  “engaged  in  a 
pattern  and  practice  of  inappropriate  sexual 
behavior  with  patients  by  kissing  patients 
on  the  mouth,  fondling  patients’breasts,  and 
exposing  his  penis  to  patients  during  the 
time  when  he  was  rendering  medical  treat- 
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ment,  including  prescriptions  for  controlled 
substances,  to  these  patients.” 

Corizon  said  in  a statement  that  it  is 
“committed  to  providing  quality  care  to  our 
patients.”  Quality,  of  course,  has  varying 
standards.  When  the  level  of  care  has  de- 
volved to  the  point  where  a federal  lawsuit 
is  filed,  there  is  an  obvious  conflict  with 
regard  to  which  standard  is  being  applied: 
The  company’s  for-profit  standard  or  the 
Eighth  Amendment  standard  that  prohibits 
deliberate  indifference  to  prisoners’  serious 
medical  needs. 

“If  we’re  getting  service  that  leads  to 
a serious  lawsuit  from  the  SPLC,  why  are 
we  doing  business  with  these  people?”  asked 
state  Senator  Arthur  Orr. 

While  that’s  a good  question,  the 
ADOC  apparently  doesn’t  have  a good 
answer.  The  state  partially  settled  the 
SPLC’s  lawsuit  - only  for  claims  raised 
under  the  Americans  with  Disabilities  Act 
(ADA)  - in  March  2016.  PZiVwill  report 
the  terms  of  the  settlement,  which  requires 
adequate  services  for  disabled  prisoners 
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and  includes  over  $1  million  in  attorneys’ 
fees  and  costs,  in  a future  issue.  The  lawsuit 
remains  pending  as  to  other  claims  related 
to  inadequate  medical  care  by  Corizon.  See: 
Dunn  v.  Dw««,U.S.D.C.(M.D.  Ala.),  Case 
No.  2:14-cv-00601-MHT-TFM. 

The  Push  for  Improvements 

Efforts  to  fix  Alabama’s  criminal 
justice  system  took  a step  forward  with  the 
implementation  of  new  sentencing  guide- 
lines that  went  into  effect  on  October  1, 
2013.  The  Council  of  State  Governments 
Justice  Center  (CSG)  assisted  the  state’s 
Prison  Reform  Task  Force  in  recommend- 
ing additional  improvements. 

The  CSG  presented  a report  that  found 
a 16%  drop  in  prison  sentences  from  the 
effective  date  of  the  sentencing  guideline 
reforms  to  June  2014,  resulting  in  5,253 
prison  sentences  compared  to  6,260  over 
the  same  period  the  year  before.  Prison 
sentences  for  high-volume  crimes,  such 
as  drug  possession,  dropped  by  2%.  As 
for  those  sentenced  before  the  change, 
one-third  of  property  and  drug  offenders 
are  serving  sentences  that  exceed  15  years. 
Almost  60%  of  Alabama  state  prisoners 
are  serving  sentences  of  15  years  or  more, 
according  to  SPLC  attorney  Maria  Morris. 

Othni  Lathran,  director  of  the  Ala- 
bama Law  Institute,  was  a member  of  the 
Task  Force,  which  issued  its  final  report 
in  March  2015.  He  is  also  on  a review 
committee  composed  of  up  to  25  judges 


and  attorneys  who  have  spent  the  last  four 
years  looking  for  ways  to  revise  the  state’s 
criminal  code. 

“I  think  a simplification  of  the  code, 
even  when  you’re  just  talking  about  crimes 
that  exist,  would  simplify  the  system 
enough  to  make  sure  you’re  comparing 
apples  to  apples,”  he  said.  “I  don’t  mean  to 
suggest  it’s  an  easy  fix  or  a simple  process, 
but  I think  it’s  one  more  piece  of  the  puzzle 
when  you  look  at  the  total  picture  of  what’s 
going  on  in  the  criminal  justice  system.” 

There  are  numerous  anomalies  in 
Alabama’s  criminal  statutes.  For  example, 
assault  of  a sporting  official  is  a Class  A 
felony,  while  assault  of  anyone  else  is  a 
Class  B felony;  a drug  conviction  results  in 
automatic  driver’s  license  revocation,  mak- 
ing it  difficult  for  offenders  to  attend  rehab 
programs  and  drug  classes,  or  go  to  work; 
burglary  is  classified  as  a violent  crime  even 
if  the  building  is  detached  from  a home 
or  business;  and  felony  theft  has  a 1500 
threshold,  which  is  lower  than  the  $1,000 
or  $2,000  level  in  other  states. 

Shorter  sentences  and  diverting  offenders 
from  prison  as  potential  solutions  for  the 
ADOC’s  overcrowding  problem  are  not 
popular  with  everyone.  “Yeah,  the  population 
of  the  penitentiaries  are  up,”  said  Mobile 
County  Circuit  Judge  Joseph  S.  Johnston,  “but 
the  crime  rate  is  also  down.  Does  that  have  a 
correlation  to  anybody?  Does  that  indicate 
things  might  be  working?” 

Before  retiring  in  April  2015,  Johnston 
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cited  the  case  of  a prisoner  who  was  released 
after  serving  time  for  robbery.  Shortly  after 
getting  out  of  prison,  he  went  to  the  home 
of  Holocaust  survivors  and  knocked  on 
their  door  at  night.  “After  he  bashed  in  the 
door,  he  tortured  the  man  to  death  and  put 
the  woman  in  the  hospital, ’’Johnston  said. 
“And  that’s  what  happens.” 

Then  again,  perhaps  it’s  the  violent 
prison  environment  that  is  making  some 
prisoners  go  from  bad  to  worse. 

“I  had  friends  to  go  into  prison  and 
came  out  different,”  noted  Darius  Foster, 
a candidate  who  ran  for  a seat  in  the  state 
House.  “So,  I’ve  seen  that  prison  creates 
criminals.” 

“Every  single  year  the  Legislature 
comes  to  town  they  generate  more  crimes 
that  are  felonies,”  remarked  ADOC  Com- 
missioner Kim  Thomas,  before  he  resigned 
in  January  2015.  “We’re  in  a state  that  is 
very  pro  law  enforcement,  that  very  much 
had  a ‘lock-’em-up-and-throw-away-the- 
key’  mentality  for  a number  of  years  and 
not  much  foresight  into  what  that  creates.” 

A report  by  the  Pew  Charitable  Trusts 
found  that  Alabama’s  tough-on-crime  ap- 
proach has  not  been  particularly  successful. 
The  report  noted  the  state  prison  population 
rose  by  41%  between  1994  and2012,  which 
outpaced  the  national  average  by  21%.  Only 
Louisiana,  Mississippi  and  Oklahoma  lock 
up  a greater  percentage  of  their  population. 

During  the  same  period  of  time,  Ala- 
bama saw  its  crime  rate  drop  by  only  19% 
- less  than  all  but  six  other  states. The  report 
found  that  seven  states  which  reduced  their 
prison  populations  beat  Alabama  in  reduc- 
tions of  their  crime  rate.  Five  of  those  seven 
also  beat  the  average  40%  national  crime 
reduction  rate. 

While  reforming  criminal  statutes  will 


help  reduce  the  number  of  state  prisoners, 
it  will  not  do  so  immediately. 

“Simply  waiting  on  the  [sentencing] 
guidelines  to  have  effect  won’t  get  the  sys- 
tem where  it  wants  to  be  until  many  years 
out, ’’observed  Andy  Barbee,  research  man- 
ager at  the  Council  of  State  Governments 
Justice  Center.  “Therefore,  it  is  critical,  if 
the  state  wants  to  have  a near-term  on  the 
crisis  level  of  overcrowding,  it  looks  beyond 
sentencing.” 

“If  someone  has  a serious  drug  addic- 
tion and  our  solution  is  ‘you’re  addicted  to 
drugs  and  I’m  going  to  throw  you  in  jail  for 
5-10  years,’ we’re  not  fixing  the  problem,” 
added  Senator  Ward.  “You  want  to  make 
sure  [you]  get  these  folks  the  attention  they 
need  before  they  commit  a serious  crime. 
You  can’t  do  it  for  free  either.” 

Again,  the  bottom  line  is  the  state’s 
fiscal  bottom  line.  Overcrowding  and  un- 
derstaffing are  major  problems  within  the 
ADOC,  and  both  cannot  be  fully  addressed 
without  additional  funds.  The  staff  shortage 
resulted  in  the  ADOC  paying  120.8  mil- 
lion in  overtime  in  2013  - an  increase  from 
an  average  113  million  over  the  previous 
four  years.  Alabama’s  prison  system  had  an 
average  staffing  ratio  of  one  guard  to  every 
12  prisoners  in  2014  and  employed  just 
58%  of  the  guards  it  was  budgeted  to  hire, 
according  to  PARCA. 

“Our  prisons  are  crowded  with  a high 
inmate-to-officer  ratio,”  Governor  Bentley 
stated.  “Over  time,  the  number  of  inmates 
incarcerated  in  the  system  has  increased 
but  the  corrections  budget  has  had  trouble 
keeping  up  the  increasing  need.” 

Nationally,  the  average  guard-to- 
prisoner  ratio  is  around  one  to  6.4,  based 
on  a survey  conducted  by  the  Association  of 
State  Correctional  Administrators. 


In  April  2011,  the  ADOC  settled 
a class-action  federal  lawsuit  over  staff 
shortages  and  high  levels  of  violence  at 
the  Donaldson  Correctional  Facility.  The 
suit  claimed  there  were  too  few  guards  to 
properly  manage  the  overcrowded  prison, 
and  understaffing  was  described  as  a “crisis” 
by  former  Warden  Stephen  Bullard  in  a 
letter  to  the  ADOC  commissioner.  [See: 
PLN,  March  2012,  p.22], 

A lack  of  rehabilitative  programs  for 
prisoners  is  also  an  issue  in  the  state’s  prison 
system.  Education  is  the  most  cost-effective 
way  to  reduce  recidivism,  saving  $5  for  every 
$1  spent,  according  to  Calhoun  Communi- 
ty College  President  Marilyn  Beck.  About 
5,500  Alabama  prisoners  were  enrolled  in 
community  college  programs  in  2012-2013 . 

Yet  such  programs  have  seen  budget 
cuts.  Several  years  ago  the  budget  for  the 
J.F.  Ingram  State  Technical  College,  a 
community  college  that  provides  educa- 
tion programs  for  up  to  543  incarcerated 
students  at  a time,  was  slashed  by  12%. 

“And  this  year  I’m  facing  another 
twenty-something  thousand  dollar  cut.  It 
makes  a huge  difference,”  Hank  Dasinger, 
president  of  the  J.F.  Ingram  school,  said  in 
2014.  “In  light  of  all  the  evidence  about  the 
effectiveness  of  correctional  education,  how 
in  the  world  do  we  cut  the  program  that 
stands  the  best  chance  of  getting  people 
out  of  the  overcrowded  situation  where  they 
won’t  come  back?” 

Governor  Bentley  announced  a Justice 
Reinvestment  Initiative  in  2014  to  obtain 
answers.  “Our  goal  is  to  make  the  criminal 
justice  system  as  efficient  as  possible  in  or- 
der to  maximize  the  amount  of  state  dollars 
we  spend  on  corrections,”  he  said. 

On  May  21, 2015,  the  governor  signed 
a comprehensive  criminal  justice  reform  bill, 
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AL  SB67,  into  law.  “This  is  not  the  final  end 
result,”  said  Senator  Ward.  “This  is  the  first 
step  in  a long  road  we  have  ahead  to  fixing 
our  corrections  system.” 

The  bill,  which  is  expected  to  decrease 
the  state’s  prison  population  by  almost  20% 
over  a five-year  period  at  an  estimated  cost 
of  123-26  million  per  year,  reduces  the 
punishments  for  some  property-  and  drug- 
related  crimes  and  creates  a new,  lower-level 
felony  classification.  It  also  expands  parole 
and  community  supervision  programs, 
reclassifies  some  property  crimes  as  non- 
violent offenses  and  includes  new  guidelines 
for  technical  parole  violations.  As  expected, 
prisoner  releases  were  not  on  the  table. 

“No  one’s  being  released  early,”  Ward 
noted.  “That’s  what  we’re  trying  to  avoid,  a 
bunch  of  violent  offenders  being  released 
early.”  He  also  acknowledged  during  an 
interview  with  PBS  NewsHour  that  some 
lawmakers  supported  the  reforms  for  moral 
reasons,  and  others  for  strictly  budgetary 
reasons. 

Fixing  the  Problem:  Competing 
Solutions 

“We  have  people  in  prison  that 
shouldn’t  be  there  for  as  long  as  they  are 
and  people  that  need  to  be  in  prison  on  the 
streets,”  said  Alabama  Chief  Justice  Roy 
Moore.  “We  can  rehabilitate  people.  We 
can  improve  the  system  that  we’ve  got  now.” 

Parole  reform  is  one  alternative  being 
examined.  Of  the  ADOC’s  nearly  25,000 
prisoners,  approximately  7,000  are  eligible 
for  parole.  The  Alabama  Board  of  Pardons 
and  Paroles  holds  around  70  to  80  hearings 
each  week. 


The  percentage  of  prisoners  approved 
for  parole  has  dropped  from  42%  in  2009 
to  36%  in  2013,  yet  Robert  Longshore,  a 
member  of  the  Parole  Board,  said  nothing 
has  changed  about  how  they  decide  who 
to  release. 

“By  the  time  someone  gets  to  prison, 
many  have  been  on  probation,  drug  courts, 
or  community  corrections,”  he  stated.  “By 
the  time  they  get  to  us  they’ve  had  oppor- 
tunities to  live  free,  law-abiding  lifestyles.” 

Andy  Barbee,  with  the  Council  of  State 
Governments  Justice  Center,  believes  there 
is  a fundamental  problem  with  Alabama’s 
parole  system. 

“There  was  a time  when  the  parole 
board  was  releasing  a larger  volume  of  indi- 
viduals. We’ll  look  and  see  what  the  profile 
is,  but  it’s  never  been  the  case  that  the  parole 
board  had  had  the  pool  that’s  much  more 
substantially  favorable  for  release,”  he  said. 
“They’ve  never  had  a system  full  of  Boy 
Scouts.  This  is  not  something  that’s  fluctu- 
ated wildly  over  the  years.  The  notion  that 
there’s  a fundamentally  different  population 
sitting  in  prison  compared  to  one  year  ago, 
five  years  ago  or  ten  years  ago  is  incorrect 
and  inaccurate.” 

The  CSG  assisted  the  state’s  Prison 
Reform  Task  Force  in  seeing  through  the 
smoke-and-mirrors  that  have  hidden  the 
truth  about  Alabama’s  criminal  justice  system. 

“It’s  very  revealing.  Take  out  the  per- 
son crimes,  the  violent  crimes,  you  look 
at  property  crimes  and  drug  possession, 
there’s  a large  portion  of  that  population 
that  is  still  sitting  in  [prison]  beds  when 
they’ve  been  eligible  [for  parole]  for  a long 
time, ’’said  Senator  Ward.  “Now,  we  need  to 
look  at  those  statistics  to  make  sure  it’s  not 
someone  who  committed  multiple  offenses, 
but  if  it  is  solely  possession  or  solely  a minor 


property  crime  and  no  one  was  injured  and 
they’ve  already  served  their  time  and  are 
eligible,  maybe  that’s  a big  part  of  our  prob- 
lem. And  [paroling  them]  is  something  that 
would  be  very  cost  efficient  for  taxpayers.” 

SPLC  legal  director  Rhonda  Brown- 
stein  agreed,  saying,  “This  bloated,  archaic 
system  is  the  direct  result  of  misguided 
and  overly  harsh  policing  and  sentencing 
policies  that  send  people  to  prison  for 
long  periods  for  non-violent  drug  offenses, 
technical  parole  or  probation  violations,  or 
minor  crimes  that  should  be  dealt  with  in  a 
way  that  would  better  confront  the  underly- 
ing causes  of  crime  and  reduce  recidivism.” 

There  are  more  than  1,000  drug  and 
property  offenders  in  state  prisons  who 
have  been  parole  eligible  for  over  a year, 
and  prisoners  are  currently  serving  more 
time  than  in  the  past  - from  an  average 
30  months  in  2009  to  43  months  in  2014. 
The  Parole  Board  is  not  required  to  state  its 
reasons  for  denying  parole. 

“It  makes  it  difficult  for  anyone  work- 
ing on  behalf  of  the  inmate  to  have  a target 
or  a plan,”  Barbee  said.  “It’s  very  challeng- 
ing to  lay  out  a clear  picture  on  the  kinds 
of  expectations  [the  Board]  puts  forward 
for  inmates.” 

The  Parole  Board’s  practices  might 
be  influenced  by  financial  concerns,  as  its 
budget  was  cut  by  $6  million  in  2014.  As  a 
result,  parole  officers  handle  about  200  cases 
each.  That  may  create  fear  that  a poorly- 
supervised  parolee  will  commit  a heinous 
crime  with  negative  media  publicity  and 
harsh  political  fallout,  making  it  safer  to 
simply  deny  parole. 

Additionally,  Alabama  re-incarcerates 
around  40%  of  its  parolees  and  probation- 
ers for  violating  the  terms  of  their  release. 
Many  of  those  violations  are  due  to  techni- 
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cal  reasons,  not  because  new  crimes  were 
committed. 

“My  friends,  it  costs  too  much  to  incar- 
cerate people  for  technical  violations,”  said 
W.  David  Guice,  Commissioner  of  North 
Carolina’s  Division  of  Adult  Correction  and 
Juvenile  Justice,  who  spoke  at  the  2014  an- 
nual convention  of  Alabama’s  Association 
of  County  Commissioners. 

North  Carolina  sends  technical  viola- 
tors - those  who  do  not  have  new  charges  or 
have  not  absconded  - to  prison  for  a “quick 
dip,”  a practice  whereby  violators  are  locked 
up  for  two-  and  three-day  periods. 

“It’s  an  attention-getter,”  Guice  said. 
Those  who  received  a quick  dip  successfully 
completed  their  probation  terms  92%  of  the 
time.  By  contrast,  according  to  a study  of 
600  probationers,  those  who  did  not  receive 
a quick  dip  had  a successful  completion  rate 
of  only  54%. 

Slowing  the  revolving  door  of  released 
prisoners  returning  to  prison  is  an  essential 
component  of  penal  reform.  Alabama  has 
an  average  three-year  recidivism  rate  of 
32%,  which,  while  below  the  national  aver- 
age, is  still  unacceptably  high.  According  to 
the  Council  of  State  Governments  Justice 
Center,  only  48%  of  parolees  have  access  to 
substance  abuse  programs  and  just  23%  can 
receive  mental  health  services. 

To  reduce  the  recidivism  rate,  the  state’s 
Prison  Reform  Task  Force  recommended 
increasing  funding  for  improved  parole 
supervision,  including  reentry  services 
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and  resources  to  help  ex-offenders  obtain 
employment. 

“At  some  point,  the  state  will  have  to 
make  a bigger  investment  in  community 
services  and  supervision  programming,” 
declared  Bennett  Wright,  executive  director 
of  the  Alabama  Sentencing  Commission. 
“Matching  offenders  with  the  right  service 
lowers  the  likelihood  that  they’ll  commit 
more  crimes.” 

“We  are  a nation  of  compassionate 
people,”  said  Parole  Board  member  Long- 
shore. “Given  the  proper  circumstances,  the 


people  of  Alabama  would  welcome  a more 
rehabilitative  model.  But  that  is  trumped 
by  the  fact  that  it  would  cost  more  money.” 

Money,  however,  apparently  isn’t  the 
stumbling  block  for  state  officials;  on  Feb- 
ruary 23,  2016,  Governor  Bentley  proposed 
building  four  new  prisons,  including  a 
women’s  facility  to  replace  Tutwiler,  at  an 
estimated  cost  of  $800  million.  While  de- 
cades of  mass  incarceration  in  the  U.S.  has 
definitively  proven  that  states  can’t  build 
themselves  out  of  prison  overcrowding, 
Alabama  lawmakers  are  undeterred. 
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Alabama  Facing  Reform  (cont.) 


“We  have  made  significant  progress  over 
the  last  year  to  improve  our  criminal  justice 
system,  and  with  the  construction  of  four 
new  and  modern  prisons,  Alabama  is  poised 
to  be  a national  leader  in  safe  and  effective 
incarceration  of  inmates, ’’Bentley  remarked. 

The  prison-building  proposal,  dubbed 
the  “Alabama  Prison  Transformation  Ini- 
tiative Act”  (AL  SB287),  was  approved 
by  the  state  Senate  on  April  7,  2016;  the 
1800  million  will  come  from  bond  financ- 
ing, and  the  new  facilities  are  projected  to 
reduce  overcrowding  to  125%  of  the  prison 
system’s  capacity.  Of  course  the  1800  mil- 
lion slated  for  prison  construction  means 
those  funds  will  not  be  used  for  education, 
health  care,  housing  or  other  programs  to 
benefit  the  public. 

The  bond  payments,  estimated  at  $50 
million  per  year  over  three  decades  at  a total 
cost  of  $1.5  billion  with  interest,  would  be 
paid  by  reducing  employee  overtime,  cut- 
ting maintenance  expenses,  reducing  costs 
for  prisoner  medical  care  (when  the  care 
currently  provided  is  already  inadequate) 


and  reducing  the  number  of  prison  em- 
ployees (when  ADOC  facilities  are  already 
severely  understaffed). 

The  proposal  also  calls  for  closing  14 
existing  prisons,  and  some  state  lawmakers 
have  expressed  concern  about  the  impact  the 
closures  will  have  on  local  economies.  The 
bill,  which  remains  pending  in  the  House,  has 
been  criticized  by  prison  reform  advocates. 

“A  multi-year  prison  construction 
[plan]  does  not  address  the  immediate 
crisis  they  have,”  said  EJI  senior  attorney 
Charlotte  Morrison. 

“The  problem  is  simply  that  Alabama 
incarcerates  too  many  people,”  added  SPLC 
legal  director  Rhonda  Brownstein.  “Before 
the  state  borrows  money  to  build  new 
prisons,  our  leaders  must  do  everything 
they  can  to  reduce  the  number  of  low-level, 
nonviolent  offenders  who  are  locked  up.” 

Beyond  reducing  the  state’s  prison 
population  or  building  more  facilities  to 
alleviate  overcrowding,  there  is  also  a need 
to  improve  existing  conditions  within  Ala- 
bama’s prison  system  - including  reducing 
levels  of  violence,  improving  medical  care, 
respecting  prisoners’  rights  and  creating  an 
environment  conducive  to  rehabilitation. 


Even  if  the  new  facilities  the  state  plans  to 
build  result  in  improvements,  they  will  not 
open  for  another  three  years. 

A group  composed  of  Alabama  prison- 
ers and  their  family  members  and  supporters, 
the  Free  Alabama  Movement  (FAM),  has 
proposed  a number  of  immediate  reforms 
and  organized  several  non-violent  in-prison 
protests  to  improve  conditions.  Using  contra- 
band cell  phones , incarcerated  FAM  members 
have  taken  photos  and  more  than  60  videos 
inside  state  prisons  and  posted  them  online  to 
publicly  expose  egregious  conditions,  includ- 
ing poor  food,  filthy  housing  units  and  “the 
inhumane,  unconstitutional  living  conditions 
that  prisoners  inside  the  State  of  Alabama  are 
forced  to  live  under.” 

According  to  one  FAM  member  who 
did  not  want  to  be  identified,  “These  cell 
phones  are  lifesaving  devices  for  us,  and 
the  only  reason  why  they  are  considered 
contraband  is  because  the  state  doesn’t  want 
us  to  expose  what’s  going  on  inside.” 

The  organization  has  also  drafted 
proposed  legislation,  “Alabama’s  Education, 
Rehabilitation,  and  Re-entry  Preparedness 
Bill,”  to  improve  conditions  in  the  state’s 
prison  system. 
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In  January  2014,  FAM  members  suc- 
cessfully staged  non-violent  protests  and 
work  strikes  at  three  ADOC  facilities.  The 
group  planned  another  protest  in  April  of 
that  year  with  the  support  of  International 
Workers  of  the  World,  though  the  protest 
failed  to  take  place  due  to  intervention  by 
prison  officials  and,  reportedly,  a lack  of 
unity  among  the  prison  population.  Several 
prisoners  affiliated  with  FAM  were  placed 
in  segregation,  including  the  organization’s 
founder  and  spokesman,  Melvin  Ray. 

According  to  Ray,  the  group  decided  to 
organize  work  stoppages  because  withhold- 
ing prison  labor  was  “the  only  weapon  or 
strategy  ...we  have.”FAM  “wants  to  change 
the  overall  approach  to  what  corrections  is 
like  in  the  United  States,”  he  added.  “And 
we  want  to  start  with  Alabama  because 
Alabama  has  the  worst  prison  system  in 
the  United  States.” 

Freeworld  members  of  FAM  and 
Mothers  and  Family  held  a demonstration 
outside  the  Holman  Correctional  Facility 
on  April  9,2016  to  draw  attention  to  prison 
conditions. 

“At  what  point  are  prisoners  allowed 
to  fight  for  their  rights  without  being 
reprimanded  and  made  to  face  confine- 
ment? Prisoners  do  have  rights,”  said  FAM 
spokesperson  Dara  Folden,who  added  the 
ADOC  “is  a profit-based  system  that  has 
nothing  to  do  with  rehabilitation.” 

FAM’s  defined  goals,  beyond  im- 
proving prison  living  conditions  and 
medical  care,  include  reducing  overcrowd- 
ing through  prisoner  releases;  ending 
unpaid  prison  slave  labor;  overhauling  the 


Parole  Board  and  establishing  parole  cri- 
teria; and  abolishing  the  death  penalty  and 
sentences  of  life  without  parole. 

Those  goals  certainly  sound  more 
reasonable  than  the  state’s  plan  to  spend 
1800  million  (11.5  billion  with  interest) 
to  build  four  new  prisons,  which  will  not 
address  underlying  issues  related  to  the 
need  for  sentencing  reforms,  better  parole 
practices  and  constitutional  conditions  of 
confinement. 

“People  go  to  prison  because  they  have 
committed  a crime. They  must  pay  a price,” 
said  Senator  Ward.  He  acknowledged,  how- 
ever, that  “There  is  a distinction  between  the 
prisons  we  have  and  say  the  ones  in  Central 
America.  We  are  not  a third  world  country. 
We  want  to  make  things  safe  for  society  and 
there  are  smart  ways  to  do  that.” 

But  if  the  state  fails  to  pursue  those 
“smart  ways”  and  lawmakers  lack  the  politi- 
cal will  to  address  the  critical  issues  affecting 
Alabama’s  prison  system,  then  those  issues 
will  have  to  be  addressed  by  the  federal 
courts.  Or  as  Ward  put  it,  “I  would  rather 
us  as  a Legislature  deal  with  it ...  as  opposed 
to  a federal  judge  coming  in  slashing  and 
burning.” 

Then  again,  perhaps  slashing  and 
burning  is  exactly  what  the  ADOC  needs. 
Nothing  else  has  worked  to  date,  and 
critics  argue  that  the  plan  to  build  new 
facilities  and  expand  the  state’s  prison 
system  will  merely  postpone  existing 
criminal  justice  problems,  not  solve  them. 
Plus  what  happens  if  the  legislature  fails 
to  pass  the  prison-building  bill? 

“There  is  no  plan  B,”  said  Governor 


Bentley.  Not  that  one  was  needed;  the  state 
House  approved  the  legislation  on  April 
28, 2016. 

Sources:  Montgomery  Advisor,  www.al.com, 
www.  cullmantimes.  com,  www.  reason,  com, 
CNN,  www.wdef.com,  www.correctionsone. 
com,  www.pbs.org, www.annistonstar.com. 
The  Intercept,  www.truthdig.com,  www. 
freealabamamovement.  com,  www.  timesdaily. 
com,  www.alreporter.com,  www.prisonbooks. 
info,  www.prisonwatchnetwork.org,  www. 
truth-out.org,  www.msnbc.com,  www.inthe- 
setimes.com,  www.parcalabama.org,  www. 
asca.net,  www.abc3340.com 
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WELCOME  TO  THE  26™  ANNIVERSARY 

issue  of  Prison  Legal  News\  I would 
like  to  thank  all  the  people  around  the 
country  who  have  helped  PLN  and  the 
Human  Rights  Defense  Center  grow 
and  prosper  over  the  past  26  years.  This 
includes  all  of  our  subscribers,  readers, 
funders,  advertisers,  book  purchasers, 
attorneys,  board  members  and  other  sup- 
porters. It  is  thanks  to  you  that  we  have 
grown  from  a 10-page,  hand-typed  news- 
letter that  focused  mainly  on  Washington 
state  to  a national  organization  that,  in 
addition  to  publishing  a monthly  maga- 
zine which  has  expanded  to  72  pages, 
also  publishes  and  distributes  books, 
undertakes  extensive  litigation  regarding 
the  rights  of  prisoners  and  publishers, 
and  can  carry  out  and  win  long-term  na- 
tional advocacy  campaigns  like  our  Prison 
Phone  Justice  Campaign. 

As  the  years  go  by  it  is  all  too  easy 
to  think  that  the  more  things  change  the 
more  they  remain  the  same,  except  that  in 
the  criminal  justice  context  they  usually 
get  worse  and  we  rarely  see  change  for  the 
better.  Since  we  began  publishing  PLN  in 
1990,  Alabama’s  prison  system  has  been 
in  a state  of  perpetual  overcrowding  and 
crisis.  Just  like  California  and  other  states, 
nothing  illustrates  the  political  and  moral 
bankruptcy  of  the  legislative  and  executive 
branches  of  government  in  this  country 
more  than  their  inability  and  unwilling- 
ness to  deal  with  criminal  justice  reform. 
This  has  been  and  will  continue  to  be  an 
ongoing  story. 

The  problems  of  abysmal  prison  condi- 
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by  Paul  Wright 

tions,  overcrowding,  lack  of  basic  medical 
care  and  inadequate  mental  health  treat- 
ment, among  other  issues,  are  not  new  or 
isolated.  They  are  also  not  confined  to  a few 
states  like  Alabama.  Rather,  these  problems 
are  national  and  systemic.  Despite  much 
fanfare,  the  vaunted  bipartisan  sentencing 
reform  efforts  in  Congress  appear  to  be 
falling  apart;  at  the  end  of  the  day,  they 
just  can’t  stop  passing  laws  that  lock  people 
up.  We  will  continue  reporting  on  these 
developments  as  they  happen. 

This  season’s  presidential  campaign 
has  been  interesting  to  the  extent  that 
some  of  the  candidates  are  talking  about 
the  need  for  progressive  criminal  justice 
reform.  A lot  of  attention  has  been  paid 
to  Bill  Clinton’s  1994  federal  crime  bill 
and  the  role  it  played  in  ramping  up  mass 
incarceration  and  expanding  the  police 
state.  Of  course  the  1994  crime  bill  was 
the  brainchild  of  Vice  President  Joe  Biden; 
Hillary  Clinton  duly  supported  it,  and 
Bernie  Sanders  voted  for  it.  Since  the  bill 
passed  by  only  two  votes  in  the  House 
of  Representatives,  it  can  be  argued  that 
Sanders’  vote  was  fairly  decisive.  Among 
the  other  terrible  laws  enacted  by  President 
Clinton,  which  have  been  totally  ignored 
during  the  primaries,  are  the  Prison  Litiga- 
tion Reform  Act  and  Anti-terrorism  and 
Effective  Death  Penalty  Act,  both  signed 
into  law  in  1996. 

When  the  PLRA  was  enacted,  43 
state  prison  systems  and  countless  jails 
were  under  federal  court  orders  or  consent 
decrees  for  unconstitutional  conditions  of 
confinement.  Today  very  few  are,  and  it 
is  not  because  conditions  have  improved; 
instead,  conditions  have  largely  reverted  to 
the  barbaric  and  grotesque.  And  despite  all 
the  talk  - which  to  date  remains  mostly  that 
- concerning  criminal  justice  reform,  there 
is  little  or  nothing  said  about  improving 
the  conditions  of  confinement  for  prison- 
ers or  improving  their  ability  to  access  the 
courts.  Rights  without  remedies  tend  to  be 
meaningless. 

The  Prison  Phone  Justice  Campaign 
continues  in  its  efforts  to  ensure  prisoners 
and  their  families  can  access  reasonable, 
affordable  telephone  communications. 
Prison  phone  companies  filed  suit  chal- 
lenging the  FCC’s  new  lower  rates  and 


the  DC  Circuit  Court  of  Appeals  stayed 
the  rate  caps,  though  the  rest  of  the 
FCC’s  order  has  gone  into  effect.  In  spite 
of  the  court-ordered  stay,  a number  of 
prison  systems  have  implemented  lower 
rates  anyway.  Please  continue  to  send  us 
information  and  details  about  prison  and 
jail  phone  rates,  fees  and  other  costs  as- 
sociated with  phone  services.  HRDC  will 
seek  to  intervene  in  the  litigation  on  behalf 
of  prisoners  and  their  families  to  defend 
the  FCC’s  order,  and  if  that  fails  we  will 
submit  friend  of  the  court  briefs  to  the 
appellate  court.  You  can  send  updates  on 
prison  phone  issues  to  our  Florida  office, 
“Attn:  PPJ,”or  email  them  to:  cwilkinson@ 
humanrightsdefensecenter.org. 

The  struggle  for  phone  justice  has  been 
long  and  difficult,  and  our  opponents  are 
hedge  fund-owned  telecom  companies  like 
Global  TePFink  and  Securus,  dozens  of 
states  and  thousands  of  jails  - all  intent  on 
keeping  the  spigot  of  unaccountable  money 
flowing  from  the  pockets  of  prisoners  and 
their  families. The  Human  Rights  Defense 
Center  is  one  of  the  few  organizations  con- 
sistently fighting  this  fight.  If  you  think  your 
phone  bill  deserves  to  be  low  like  everyone 
else’s  in  America,  please  make  a donation 
to  HRDC  now  to  help  support  our  efforts. 
We  need  your  financial  support  to  keep  our 
end  of  the  fight  going! 

In  other  news,  we  have  added  some 
great  new  titles  to  our  bookstore,  includ- 
ing Cell  Workout  by  F.J.  Flanders,  which 
describes  how  to  get  and  stay  in  shape  with 
no  exercise  equipment.  Caught , by  Marie 
Gottschalk,  details  the  rise  of  the  American 
police  state.  The  Prison  Education  Guide  by 
Christopher  Zoukis  provides  information 
on  how  to  obtain  a distance  education  while 
behind  bars,  and  the  Prison  Disciplinary 
Self-help  Litigation  Manual,  by  Dan  Man- 
ville  (co-author  of  the  Prisoners'  Self-help 
Litigation  Manual),  is  self- explanatory.  The 
second  edition  of  The  Habeas  Citebook  by 
Brandon  Sample  is  going  to  the  printer  very 
soon  and  should  be  available  for  shipping  by 
the  end  of  May.  See  pages  69-70  for  pricing 
and  ordering  details. 

Enjoy  this  issue  of  PLN,  and  please 
encourage  others  to  subscribe  and  purchase 
books  from  our  growing  selection  of  prison- 
related  titles. 
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Low  Pay,  Long  Hours  Fuel  Increasing  State  Prison  Staffing  Problems 


The  slow  decline  in  state  prison 
populations  can  not  come  soon  enough 
for  many  Departments  of  Corrections, 
which  are  struggling  to  cover  shifts  in  the 
face  of  rising  staff  turnover  rates.  States 
experiencing  shortages  of  prison  guards 
include  Kansas,  Tennessee,  Arizona,  New 
Mexico,  Wisconsin,  Nebraska,  Michigan, 
Missouri  and  West  Virginia. 

Kansas  may  have  the  most  severe 
problem,  with  the  prison  system  forced 
to  hire  18-year-olds  to  fill  guard  positions 
even  in  high-risk  units.  While  Kansas  has 
experienced  a drop  in  unemployment  and 
has  an  average  hourly  wage  of  over  120, 
newly-hired  prison  guards  earn  only  about 
$13.61  per  hour,  making  retention  difficult. 
The  staff  turnover  rate  in  2015  was  29.7%, 
and  due  to  state  budget  woes  the  problem 
won’t  be  solved  any  time  soon. 

“If  we  don’t  have  enough  staff,  and 
if  the  staff  we  have  is  young  and  unexpe- 
rienced, and  they  are  disproportionately 
overworked  because  they  are  understaffed 
- that  combination  is  a recipe  for,  if  not 
disaster,  then  for  a serious  dangerous  inci- 
dent,” noted  state  Rep.  John  Rubin. 

Tennessee  experienced  a similar  short- 
age of  prison  guards  after  the  Tennessee 
Department  of  Correction  (TDOC)  con- 
verted from  a 40-hour  work  week  to  a 
28-day  cycle  in  an  attempt  to  lower  costs. 
However,  the  new  work  schedule  also 
resulted  in  a change  to  how  overtime  is 
paid,  as  well  as  some  guards  having  to  work 
repeated  double-shifts.  According  to  prison 
officials,  the  result  was  “emergency  staffing 
issues. ’’For  example,  at  the  Morgan  County 


by  Derek  Gilna 

Correctional  Complex,  the  number  of 
guards  on  one  shift  dropped  from  70  to  56. 

The  American  Correctional  Associa- 
tion (ACA)  conducted  a special  audit  in 
September  2015  that  recommended  chang- 
ing the  28-day  work  cycle,  and  TDOC 
officials  said  they  would  reexamine  the 
issue.  They  also  began  providing  $600 
bonuses  to  newly- hired  guards.  Further, 
effective  August  17,  2015,  current  prison 
employees  receive  a $100  bonus  for  each 
new  guard  they  refer  to  the  TDOC. 

The  Wisconsin  Department  of  Correc- 
tions has  resorted  to  shuffling  guards  from  one 
prison  to  another,  paying  for  transportation  and 
hotels  to  cover  shifts  at  short-staffed  facilities. 
Wisconsin’s  starting  wage  of  $15.20  is  not 
considered  to  be  competitive  with  the  state’s 
improving  economy,  and  the  loss  of  collective 
bargaining  power  has  reduced  the  ability  of 
the  prison  guard  union  to  obtain  higher  wages. 

Meanwhile,  in  January  2016,  eight  Ari- 
zona prison  guards  filed  suit  in  Maricopa 
County  Circuit  Court,  alleging  they  were 
assaulted  by  prisoners  due  to  short-staffing 
issues.  Fewer  guards  on  duty  mean  fewer 
guards  available  to  respond  to  fights  and 
other  incidents.  As  of  early  201 6,  Arizona’s 
prison  system  had  a 7.4%  staff  vacancy  rate 
with  almost  500  unfilled  positions. 

Prison  guards  in  New  Mexico  com- 
plain that  working  mandatory  overtime 
for  extended  periods  of  time  has  become  a 
“public  safety  issue.”  As  one  guard  stated, 
“How  are  you  supposed  to  watch  over  these 
[prisoners]  if  you  can’t  stay  awake?”  Officers 
claim  to  be  working  16-hour  days  and  72- 
hour  weeks,  and  say  that  such  a workload 


has  adversely  affected  their  home  lives  and 
work  performance.  Pay  for  New  Mexico 
guards  starts  at  around  $13.65  per  hour. 

“It’s  very  unsafe,”  said  David  Sanchez, 
a former  New  Mexico  prison  administra- 
tor. “The  officers  ...  are  fatigued,  they  are 
exhausted.  They  are  on  edge.” 

The  recent  slight  decline  in  our  nation’s 
prison  population  and  the  closure  of  prisons 
in  some  states  may  have  a positive  impact 
by  reducing  the  number  of  guards  necessary 
to  staff  state  correctional  facilities,  but  many 
studies  have  shown  that  even  when  prisons 
close,  few  guards  lose  their  jobs  - rather, 
they  are  shuffled  to  other  positions. 

Apparently,  however,  prison  staffing 
remains  a problem  in  other  states,  largely 
due  to  low  starting  wages,  mandatory  over- 
time and  a stressful  working  environment. 
Yet  there  is  no  problem  filling  already- 
overcrowded  facilities  with  more  prisoners. 

And  it  is  often  prisoners  who  suffer  due 
to  guard  shortages,  as  there  are  fewer  staff 
available  to  coordinate  important  services, 
ranging  from  visitation  and  library  call-outs 
to  sick  call.  Lockdowns  due  to  insufficient 
staffing  are  not  uncommon. 

“They  feed  the  prisoners,  take  them  to 
the  medical  clinic,  take  them  to  the  recreation 
yard.  So  if  you  don’t  have  enough  officers, 
every  aspect  of  prison  operation  breaks  down,” 
observed  David  Fathi,  director  of  the  ACLU’s 
National  Prison  Project. 

Sources:  www.abqjournal.com,  www.wowt. 
com,  www.tennessean.com, www.npr.org, 
www.jsonline.  com,  www.  azcentral.  com, 
www.pewtrusts.  org 
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PLN  Exclusive:  Illinois  Prisoner  Exonerated,  Released  after  Ten  Years 


The  lies  of  Chicago  police  officers, 
as  well  as  the  concealment  of  clearly 
exculpatory  evidence,  kept  Jermaine  Walker 
in  Illinois  prisons  for  ten  years  - but  he 
never  stopped  proclaiming  his  innocence. 
Plainclothes  officers  contended  that  on 
February  21,  2006,  at  approximately  8:30 
p.m.,  they  saw  Walker  hand  cash  to  another 
individual  in  an  alley  in  what  they  said  was 
an  illicit  drug  transaction. 

Walker  maintained  that  a video  se- 
curity camera  on  a building  at  the  site 
of  the  alleged  drug  sale  had  recorded  his 
confrontation  with  the  arresting  officers, 
Eric  Reyes  and  Sebastian  Flatley,  and  would 
prove  he  had  committed  no  crime.  Police 
officials  and  an  investigator  with  the  State’s 
Attorney’s  office, Thomas  Finnelly,  asserted 
there  was  no  security  camera;  based  on  their 
statements,  the  court  declined  to  appoint 
an  investigator  to  help  Walker  prove  the 
camera  and  video  footage  existed.  At  trial, 
prosecutors  introduced  photos  of  the  al- 
leged crime  scene,  taken  by  Finnelly,  that 
were  carefully  staged  to  avoid  showing  the 
presence  of  any  security  camera. 

In  fact,  during  closing  arguments  the 
prosecutor  told  the  jury,  “If  there  was  a 
camera,  do  you  think  this  defendant  and 
his  brother  would  be  stupid  enough  to  deal 
drugs  in  front  of  it?  Come  on.  Don’t  you 
think  that  they  would  pick  another  alley? 
Get  real.” 

Convicted  of  possession  with  intent  to 


by  Derek  Gilna 

deliver  a controlled  substance  within  1,000 
feet  of  a school  and  sentenced  to  22  years 
in  prison,  Walker  never  gave  up  his  quest  to 
prove  his  innocence  over  the  next  decade. 

He  filed  a motion  asking  the  trial  court 
to  reconsider  the  judgment,  again  asserting 
there  was  a security  camera  that  would 
prove  his  innocence  and  arguing  that  the 
police  officers  and  investigator  had  lied 
under  oath.  His  motion  was  denied,  as  was 
another  motion  to  reconsider  the  judgment, 
a motion  for  a new  trial  and  a direct  appeal. 
The  Illinois  Court  of  Appeals  noted  that 
evidence  presented  at  trial  - the  false  testi- 
mony and  staged  photos  - had  established 
there  was  no  security  camera  in  the  alley. 

However,  Walker’s  persistence  led  the 
Cook  County  Public  Defender’s  office  to 
push  for  his  exoneration.  Following  evi- 
dence presented  during  a post-conviction 
petition,  Assistant  State’s  Attorney  Celeste 
Stack  - who  was  not  involved  in  the  original 
trial  - admitted  that  the  “security  camera 
was,  indeed,  where  Mr.  Walker  said  it  was,” 
and  that  “the  pictures  that  were  shown  at 
trial  were  of  a different  part  of  the  alley....” 

The  State’s  Attorney’s  office  conducted 
an  investigation  into  allegations  that  the 
police  officers  and  investigator  who  testi- 
fied at  trial  had  lied  under  oath  in  order 
to  wrongfully  convict  Walker.  Based  upon 
that  investigation,  and  the  efforts  of  Cook 
County  Public  Defender  Ingrid  Gill,  who 
filed  Walker’s  post-conviction  petition, 


his  conviction  was  vacated  during  a court 
hearing  on  March  25,  2016.  To  its  credit, 
the  State’s  Attorney’s  office  then  moved  to 
dismiss  the  charges. 

“[Tjhis  is  how  cases  should  work, 
both  the  State  and  the  attorney  for  the 
petitioner  in  any  type  of  wrongful  convic- 
tion. It  should  be  a joint  effort  to  seek  the 
truth,”  Gill  stated. 

Circuit  Court  Judge  Catherine  Haber- 
korn,  a former  prosecutor,  expressed 
her  disgust  with  the  State’s  Attorney’s 
investigator  and  police  officers  involved 
in  Walker’s  trial  who  had  presented  false 
testimony. 

“Well,  obviously,  there  were  witnesses 
that  were  sworn  under  oath  that  testified 
and  presented  evidence  corroborating  their 
testimony.  And  when  someone  has  taken 
an  oath  to  tell  the  truth  and  testifies,  there 
is  a presumption  they  are  going  to  tell  the 
truth,”  Judge  Haberkorn  stated,  according 
to  a transcript  of  the  hearing. 

“Obviously,  we  have  found  out  that  that 
does  not  occur.  A severe  injustice  was  done 
here....  and  it  is  very  disturbing  and  upset- 
ting, especially  as  a judge,  to  be  involved  in  a 
system  where  an  officer,  especially  an  officer 
of  the  court,  would  come  in  and  swear  under 
oath  to  something  that  was  not  true.  That’s 
a terrible  thing  and  very  disheartening  to 
find  out  that  someone  has  done  something 
like  this,” 

Addressing  Walker,  she  added,  “It’s 


A Jailhouse  Lawyer’s  Manual 

A Jailhouse  Lawyer’s  Manual  (“the  JLM")  publishes  three  books  designed 
to  explain  your  rights  and  help  you  navigate  the  justice  system. 

The  JLM  10th  Edition  (2014)  ($30  for  prisoners)  is  the  main  volume  of  the 
JLM.  It  is  a 1288  page  book  that  can  help  you  learn  about: 

• Researching  the  law  • Receiving  medical  care 

• Appealing  your  conviction  or  • Protecting  your  civil  liberties 

sentence  • And  more 

The  Immigration  Supplement  (2011)  ($5  for  prisoners)  is  a 116  page 
supplement  to  the  main  JLM  containing  information  about  immigration 
and  the  rights  of  non-citizens. 

The  Texas  Supplement  (2014)  ($20  for  prisoners)  is  a 408  page 
supplement  to  the  main  JLM  containing  information  specific  to  Texas 
state  prisoners. 

To  order  the  JLM,  send  a check  or  money  order  (no  credit  cards  or 
stamps  accepted)  and  your  shipping  information  to:  A Jailhouse  Lawyer's 
Manual,  435  West  1 16th  Street,  New  York,  NY  10027. 

For  institutional  prices  or  questions,  contactjlm.board.mail@gmail.com. 


NEED  A BETTER  WAY  TO  STAY  CONNECTED? 

TIRED  OF  NOT  GETTING  ANY  RESPONSES? 

TRY  OCR  S0LCT10NS  FREE  FOR  5 DAYS 
USE  PROMO  CODE:  “PEN”  IN  Y0VR  EMAIL 
ADD  CS  ON  C0RRLINKS  :INF0t 


PRISONERS  RESOURCE  | 

17503  LA  CANTERA  PARKWAY,  SUITE  104  #415 
SAN  ANTONIO,  TX.  78257  TEL,  888.700.251 1 


May  2016 


16 


Prison  Legal  News 


really  outrageous  that  police  officers  and 
an  officer  of  the  State’s  Attorney’s  office 
swore  under  oath  here  and  actually  backed 
it  up  with  photographs  that  didn’t  even  fit 
the  relevant  situation  that  we  had  in  your 
case,  and  you  know,  on  behalf  of  the  entire 
system,  I am  so  sorry  that  this  has  happened 
to  you,  and  we  hope  that  this,  you  know, 
does  not  ever  happen  again.” 

Walker  was  released  directly  from  the 
courtroom;  his  prison  clothes  were  given 
to  the  guards  who  had  transported  him  to 
court. Judge  Haberkorn  also  criticized  state 
prison  officials,  saying,  “we  have  been  hav- 
ing difficulty  with  Illinois  Department  of 
Corrections  in  honoring  any  of  my  orders.... 
They  need  to  honor  the  Court  orders,  which 
they  have  been  acting  like  they  don’t  have 
to.  They  certainly  do.” 

Six  days  after  his  release,  Walker,  who 
had  subscribed  to  Prison  Legal  News  while 
incarcerated,  contacted  PLN  and  provided 
documentation  regarding  his  wrongful 
conviction.  According  to  a statement  an- 
nouncing Walker’s  exoneration,  the  Cook 
County  Public  Defender’s  office  wrote, 
“This  is  why  we  have  to  keep  fighting,  now 
and  forever.” 


On  April  13, 2016,  Walker  filed  a peti- 
tion for  a Certificate  of  Innocence,  which,  if 
granted,  will  allow  him  to  collect  damages 
for  his  wrongful  conviction  and  10  years 
of  imprisonment  under  Section  2-702  of 
the  Illinois  Code  of  Civil  Procedure.  Ac- 
cording to  the  petition,  not  only  did  police 
officers  Eric  Reyes  and  Sebastian  Flatley 
falsely  testify  at  Walker’s  trial,  they  also  beat 
and  kicked  him  when  he  was  arrested,  and 
planted  drugs  to  validate  the  arrest.  Walker 
is  represented  by  the  Chicago  law  firm  of 
Orum  & Roth,  LLC.  See:  People  v.  Walker , 
Circuit  Court  of  Cook  County  (IL),  Case 
No.  06  CR  6288. 

“It  is  sad  that  Mr.  Walker  has  lost  10 
long  years  of  his  life,”  said  his  attorney, 
Mark  Roth.  “We  are  happy  that  his  time  in 
prison  is  now  over,  that  he  can  finally  lead 
a prosperous,  productive  life  and  that  the 
truth  will  finally  be  heard.” 

PLN  contacted  the  Chicago  Police  De- 
partment, which  confirmed  that  Reyes  and 
Flatley  are  still  employed;  Reyes  is  assigned 
to  the  Bureau  of  Detectives  while  Flatley 
is  assigned  to  the  Bureau  of  Patrol.  PLN 
also  located  the  investigator  for  the  State’s 
Attorney’s  office, Thomas  Finnelly,  a former 


Chicago  police  officer  who  is  now  retired. 
Although  he  said  he  vaguely  remembered 
the  case  and  had  been  assigned  to  take 
photos  of  the  alley,  he  could  not  recall 
other  details  and  denied  having  testified  at 
Walker’s  trial. 


- Federal  Prisoners  - 

If  it  happened  last  week  in  the  courts 
or  in  Congress,  you’ll  know  about  it  first 
thing  Monday  morning.  Our  no-cost 
email  newsletter  focuses  on  what  you 
care  about  - Federal  post-conviction 
cases,  Sentencing  Guidelines  action  and 
Capitol  Hill  sentence  reform. 

To  receive  our  free  newsletter,  send  a 
Corrlinks  invitation  to 


newsletter@lisa-legalinfo.com 


Legal  Information  Services  Associates 
R0.  Box  636 
Norwalk,  Ohio  44857 


PIN  Needs  Your  Photos,  Videos, 
Verdicts  and  Settlements! 

We  are  expanding  the  multimedia  section  on  PLN's  website,  and  need 
more  prison  and  jail-related  content!  We  know  many  of  our  readers 
have  pictures  and  videos  related  to  prison  and  criminal  justice  topics, 
and  we'd  like  to  post  them  on  our  site.  We  are  seeking  original  content 
only  - photos  or  video  clips  that  you  have  taken  yourself. 

Please  note  that  we  are  not  seeking  articles,  editorials,  poems  or  other 
written  works;  only  photos  and  videos.  They  can  be  taken  inside  or  outside 
of  prison,  but  must  relate  to  prisons,  jails  or  criminal  justice-related  topics.  By 
sending  us  multimedia  content,  you  are  granting  us  permission  to  post  it 
on  our  website.  Please  send  all  submissions  via  email  to: 

CONTENT@PRISONLEGALNEWS.ORG 

Please  confirm  in  your  email  that  the  photos  or  videos  are  your  original  content, 
which  you  produced.  Also  please  provide  some  context,  such  as  where  and 
when  they  were  taken.  Your  name  will  not  be  posted  online  or  otherwise  dis- 
closed. Please  spread  the  word  that  PLN  needs  photos  and  videos  for  our  website. 


We  also  need  verdicts  and  settlements  in  cases  won  by  the  plaintiff.  Note 
that  we  are  only  seeking  verdicts,  final  judgments  or  settlements  - not 
complaints  or  interim  orders  in  cases  that  are  still  pending.  If  you've  pre- 
vailed in  court  against  prison  or  jail  staff,  please  send  us  a copy  of  the  verdict, 
judgment  or  settlement  and  last  complaint  so  we  can  post  them  on  our  site 
and  potentially  report  the  case  in  PLN.  If  possible,  please  e-mail  your  submis- 
sions; we  cannot  return  any  hard  copy  documents.  Send  to: 

Prison  Legal  News 

P.O.  Box  1151 
Lake  Worth,  FL  33460 
content@prisonlegalnews.org 


Michael  Soukup  Matthew  Pinix* 
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Appealing  a Conviction? 

Hire  an  Appellate  Attorney. 

You  wouldn’t  hire  a heart  surgeon  to  perform  brain  surgery.  Don’t  hire  a trial 
attorney  to  handle  your  appeal.  Hire  someone  who  focuses  on  criminal  appeals. 

Hire  the  Law  Office  of  Matthew  S.  Pinix,  attorneys  with  more  than  10-years’ 
combined  experience  handling  criminal  appeals  in  Wisconsin  and  Illinois. 
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How  Prison  Phone  Calls  Became  a Tax  on  the  Poor 

by  Eric  Markowitz,  International  Business  Times 


ON  A RECENT  STICKY  MORNING  IN  A 

trailer  park  in  Biloxi,  Mississippi,  Mary 
Jo  Barnett  switched  on  her  8-inch  Samsung 
Galaxy  tablet  to  speak  with  her  20-year-old 
daughter,  Amber,  who  suffers  from  bipolar 
disorder  and  post-traumatic  stress  disorder 
(PTSD).  Amber  is  currently  locked  up 
490  miles  away  in  the  Marion  County  Jail 
in  Ocala,  Florida,  and  these  video  visits 
are  her  only  lifeline  to  her  family  and  the 
outside  world. 

Without  communication,  Mary  Jo 
says  she  fears  her  daughter  may  suffer  a 
mental  breakdown  or  start  a fight,  which 
could  lengthen  her  jail  sentence.  “Just  get- 
ting to  talk  to  her  and  interacting  with  her 
can  make  the  difference  in  her  mindset,” 
Mary  Jo  says. 

Communication,  however,  is  enor- 
mously expensive  for  Mary  Jo,  a 52-year-old 
grandmother  who  lives  on  1733  monthly 
disability  checks.  The  video  visitations  cost 
110  per  30-minute  visit,  or  $19.99  per 
month.  Phone  calls,  meanwhile,  cost  $3.98 


"I've  been  down  for  30 
years  been  to  six  Board 
of  Parole  Hearings.  I read 
AMERICAN  PRISONER 

right  before  my  last  one 
and  it  made  all  the 
difference  ...  I'm  going 
home  this  year!" 

- Ramon  'Psycho'  Galvez 

The  ability  to  tap  into  your  own 
unlimited  potential  and  achieve  your 
highest  dreams  is  not  only  possible,  it's 
at  your  fingertips  and  waiting  for  you  to 
discover. 

- D.  Razor  Babb 

Order  AMERICAN  PRISONER 

on  Amazon.com 
or  send  $14.99  and  $5.00  s/h 
(or  3 new  books  of  Forever  Stamps)  to: 

LWL  Enterprises,  Inc. 

4475  Trinity  Mills  Road 
P.0  Box  702862 

Dallas,  TX  75370-2852 


for  every  15  minutes,  plus  a $9.95  fee  to 
load  money  into  an  account.  Part  of  the 
reason  the  calls  are  so  expensive  is  because 
a private  company,  Securus  Technologies, 
has  an  exclusive  contract  to  operate  the 
phone  and  video  visitation  system  in  the 
jail.  But  an  even  larger  reason  the  phone 
calls  are  so  expensive  is  because  the  lo- 
cal sheriff’s  office  takes  a large  cut  of  the 
money,  called  a “commission.”  Last  year, 
Marion  County  received  $549,804.52  in 
commissions  from  Securus,  according  to 
contracts  and  financial  documents  obtained 
by  International  Business  Times  through  a 
records  request. 

Studies  have  consistently  shown  that 
communication  with  family  members  low- 
ers the  rates  of  prisoner  recidivism.  But  calls 
are  often  too  expensive  for  lower-income 
people,  which  make  up  the  vast  majority 
of  those  who  are  incarcerated. 

Mary  Jo,  who  recently  had  to  borrow 
money  from  Amber’s  older  sister  to  load 
money  into  her  account,  says  she’s  thankful 
she  can  even  speak  to  her  daughter  at  all. 
She  has  a tablet  computer,  which  means 
she  can  sign  up  for  the  video  visitations 
for  $19.99  per  month.  But  she  says  other 
prisoners  in  the  jail  have  it  much  worse.  In 
fact,  she  says  that  her  daughter  will  relay 
messages  from  prisoners  whose  families 
can’t  afford  the  calls  at  all. 

Pretty  much  all  of  the  messages,  she 
says,  are  pleas  from  prisoners  to  family 
members  to  place  more  money  on  the  pris- 
oner’s commissary  and  phone  accounts.  But 
often,  she  says,  the  family  member  will  just 
say  they  can’t  afford  it.  “Some  of  them  just 


ScrTToo/ate  ScAterd 


say,  ‘Hi,  I love  you,”’  she  says. 

In  this  way,  Mary  Jo  has  met  Omarah 
Zemorah,  a 42-year-old  resident  of  Ocala, 
Florida,  and  the  mother  of  a 24-year-old 
prisoner,  Estrella  King,  who  is  pregnant 
with  her  fourth  child.  Zemorah,  who  makes 
$8  an  hour  as  a cashier,  says  her  daughter, 
who  is  locked  up  because  she  violated  her 
parole,  will  sell  her  food  to  other  prisoners 
in  order  to  get  them  to  relay  messages  to 
her  and  her  children.  “I  can’t  afford  to  talk 
to  her,”  Zemorah  says.  “My  daughter  sells 
her  trays  [of  food]  inside  the  county  to  be 
able  to  call  me....  It’s  mainly  hard  on  her 
children.  They  can’t  speak  to  their  mother. 
Because  I can’t  afford  it.  I can  only  do  like 
$20  per  month. That’s  all  I can  afford. That’s 
only  three  phone  calls.” 

Zemorah,  who  scrapes  by  on  food 
stamps  and  by  taking  extra  shifts  at  the 
Dollar  General  store  in  Ocala,  has  custody 
of  five  children  - two  of  her  own  and  three 
grandchildren  - and  will  soon  have  custody 
of  a sixth  when  her  daughter  gives  birth. 
Zemorah  says  that  her  grandchildren,  es- 
pecially the  older  boy,  are  suffering  without 
being  able  to  speak  with  their  mom. 

Her  grandson,  she  says,  “was  an  honor 
roll  student,  and  he  never  got  in  trouble.” 
But  now,  “he  went  down  to  Fs  and  [has] 
bad  behavior  ever  since  [his  mom]  went 
back  to  jail.” 

Because  she  works  so  often,  in-person 
visitations  are  impossible.  So  Zemorah 
waits  for  the  calls  from  Mary  Jo.  Mary  Jo, 
in  turn,  waits  for  the  calls  from  Amber. 
Amber,  meanwhile,  says  the  high  cost  of 
communication  is  literally  driving  people 
behind  the  jail  walls  insane. 

“There’s  so  much  stress,”  Amber  told 
me  recently.  “People  are  heartbroken.  People 
miss  their  kids.  They  can’t  talk  to  them. 
People  go  crazy  inside.” 

In  October,  the  Federal  Communica- 
tions Commission  voted  to  cap  the  rates 
and  fees  companies  were  allowed  to  charge 
families  and  friends  of  prisoners.  Mignon 
Clyburn,  an  FCC  commissioner  who  led 
the  charge  for  reform,  has  called  the  prison 
phone  industry  the  “most  egregious  case  of 
market  failure”  she  has  seen  in  her  career. 

Theoretically,  the  new  rules  would 
make  it  more  affordable  for  families  to 
connect.  However,  there  have  been  setbacks. 
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While  new  rules  that  would  lower 
the  cap  on  call  rates  were  scheduled  to 
become  effective  March  17,  2016,  regula- 
tors have  encountered  pushback.  Late  last 
year,  Securus  and  Global Tel*Link,  another 
prison  telecommunications  provider,  filed 
a lawsuit  against  the  FCC  to  block  the 
regulation.  A stay  was  granted,  delaying  the 
implementation  of  the  new  rate  cap.  Then, 
several  states  led  by  Oklahoma  joined  the 
companies  and  filed  a joint  lawsuit  that 
challenged  the  FCC’s  statutory  authority. 
Oklahoma  also  claims  that  lower  phone 
rates  will  cost  its  budget  $3  million  in  com- 
mission payments. 

Commissions,  however,  are  part  of  the 
reason  rates  are  so  high.  The  FCC  does  not 
have  plans  to  ban  the  practice.  However, 
in  court  filings  the  regulatory  body  notes 
that  it  “strongly  discourages”  their  use.  Re- 
gardless of  where  the  money  goes,  family 
members  just  want  a more  affordable  way 
to  keep  in  touch. 

On  a recent  video  call,  Mary  Jo  sat  at 
her  kitchen  table  and  opened  the  blinds  so 
her  daughter  could  see  the  birds  outside. 
They  talked  about  everything  from  her 
nephew’s  recent  track  meet  to  a rather  un- 


pleasant sewage  problem  at  the  jail. 

Later,  Mary  Jo  told  me  that  the  smell 
of  raw  sewage  is  a trigger  for  her  daugh- 
ter’s PTSD,  which  started  after  Hurricane 
Katrina.  Mary  Jo  says  that  in  2005,  when 
Amber  was  eight,  the  storm  washed  away 
the  family’s  home.  Amber  “literally  had  to 
swim  out  of  the  house”  and  nearly  drowned. 
Soon  after,  she  says,  Amber  started  getting 
nightmares  when  she  slept  and  began  acting 
out  in  school. 

Mary  Jo  does  her  best  to  calm  her 
daughter  when  they  speak. 

“No  matter  where  they  move  you  to, 
you’re  going  to  have  issues,”  Mary  Jo  said 
to  Amber,  who  last  year  was  convicted  at 
age  18  of  accessory  charges  to  her  then- 
boyfriend,  a 39-year-old  man  who  had 
stolen  a car.  “That’s  why  they  call  it  jail.” 

“I  know,  mom,”  Amber  said. 

“When  you  get  home,  Fll  show  you 
how  to  be  a voice  of  change,  so  you  can 
keep  helping  the  ones  in  there.” 

“Yeah.  I wanna  help  people.  I wanna 
help  young  people.” 

“Obama  is  supposed  to  be  doing  more 
clemency.  Letting  people  out.” 

“For  real?” 


“Yeah,  they  got  25  people  on  that  list.” 

“I  gotta  get  me  on  that  list.” 

The  mother  and  daughter  giggle. 

A loudspeaker  in  the  background  an- 
nounces that  calls  will  be  shutting  down 
soon.  They  each  say  “I  love  you,”  the  call 
ends  and  Mary  Jo  switches  off  her  phone. 

Later,  Mary  Jo  reviewed  her  phone  bills 
at  her  kitchen  table.  She  said  she  wishes  she 
could  talk  to  her  daughter  more  often,  to 
keep  her  daughter  calm,  but  she  just  can’t 
afford  it.  “I  think  it’s  an  injustice,”  she  tells 
me.  “I  think  they’re  money  hungry,  money 
grubbers.  I think  it’s  a real  big  injustice.” 

So  where  does  Mary  Jo’s  money  ac- 
tually go?  According  to  the  most  recent 
county  contract  with  Securus,  obtained 
by  IBT  through  a records  request,  Securus 
takes  60.5  percent  of  the  call  revenue  and 
20  percent  of  the  video  revenue  and  hands 
it  back  to  Marion  County’s  sheriff’s  office. 

In  this  manner,  Marion  County,  where 
20  percent  of  the  population  under  the  age 
of  1 8 lives  below  the  poverty  line,  has  made 
over  half  a million  dollars  in  the  last  year 
alone.  That  money  is  deposited  into  what’s 
called  an  “inmate  canteen  fund,”  which  is 
used,  according  to  Jeremiah  Powell,  a repre- 
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sentative  from  the  Marion  County  sheriff’s 
office,  for  the  “benefit  of  the  inmates.” 

According  to  county  records,  the  coun- 
ty uses  the  funds  for  a variety  of  purchases. 
While  the  county  spends  thousands  on  the 
prisoner  law  library  and  subscriptions  to  the 
local  paper  for  prisoners,  it  also  used  pris- 
oner phone  money  to  buy  $10,000  worth 
of  chickens,  $3,340  on  pigs  (the  countyjail 
maintains  a farm  for  prisoners)  and  $28,800 
on  service  repairs  to  the  jails. 

In  America,  “inmate  welfare  funds”  are 
a pervasive  source  of  funding  for  local  ju- 
risdictions. For  years,  cash-strapped  sheriffs 
and  law  enforcement  officials  around  the 
country  have  contracted  with  third-party 
vendors  - including  commissary  vendors 
and  even  medical  providers  - to  take  a cut 
of  the  proceeds.  The  size  of  the  fund  will 
typically  depend  on  the  size  of  the  county 
or  state  correctional  facility  and  how  many 
prisoners  are  locked  up. 

As  the  name  implies,  these  funds  are 
intended  for  prisoner  mental  health  pro- 
grams, indigent  supplies  and  rehabilitation 


services.  In  other  words,  they’re  typically 
not  huge  sources  of  funding,  but  they  are 
intended  to  cover  the  “extras”  that  general 
taxpayers  often  don’t  want  to  pay. 

But  over  time,  there’s  been  a broaden- 
ing of  how  prisoner  welfare  money  has  been 
spent.  Prisoner  advocates,  like  Paul  Wright 
of  the  Human  Rights  Defense  Center  [and 
editor  of  Prison  Legal  News],  says  these 
payments  are  nothing  more  than  a form 
of  “kickbacks”  that  artificially  inflate  prices 
for  poor  families  and  get  spent  with  little  to 
no  oversight  or  auditing.  “It’s  a total  slush 
fund, ’’Wright  says,  noting  several  instances 
in  which  local  agencies  bought  police 
cruisers  and  jail  supplies.  “A  boondoggle 
of  corruption.” 

Justin  Jones,  Oklahoma’s  former  direc- 
tor of  corrections,  says  that  state  prisons 
have  strong  regulations  on  how  prisoner 
welfare  money  is  spent,  but  on  the  county 
level  there’s  little  oversight. 

“What  you  find  across  the  country 
is  that  when  you  see  diminishing  returns 
either  at  the  county  or  state  level,  you’ll  see 
the  broadening  of  definitions  of  how  those 
funds  can  be  spent,”  Jones  says. 

He  added,  “This  is  just  another  piece  of 
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FREE  CATALOG??? 
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what  we  have  evolved  into  as  a country  in 
the  form  of  fines  and  fees  and  commissions 
for  those  that,  in  a previous  decade,  were 
funded  by  government  sources.” 

For  phone  providers,  offering  high 
commissions  is  a way  to  win  business.  In 
some  states,  commissions  have  reached  94 
percent.  “Part  of  the  heritage  of  our  busi- 
ness is  that  we  calculate,  bill  and  collect 
commissions  and  pay  those  to  jails,”  says 
Rick  Smith,  Securus’  chief  executive,  in 
promotional  materials.  In  the  last  decade, 
the  Dallas-based  company,  which  contracts 
with  3,450  prisons  and  jails  across  the 
United  States,  says  in  its  marketing  materi- 
als that  it  has  paid  out  $1.3  billion  in  such 
payments. 

Wright,  the  prisoner  advocate,  says 
it  doesn’t  actually  even  matter  what  the 
county  is  using  the  money  for  at  all  - they 
shouldn’t  have  the  money  in  the  first  place. 
“If  they  decide  Tasers  are  important,  then 
they  need  to  buy  them  with  county  money,” 
he  says.  “It’s  a total  perversion  of  democracy 
to  turn  the  families  of  inmates  into  revenue 
streams.” 

In  Marion  County,  where  Mary  Jo’s 
daughter  Amber  is  currently  being  held, 
phone  bills  aren’t  the  only  source  of  financial 
strain.  Anyone  who  is  booked  into  the  jail 
is  required  to  pay  an  “Initial  Subsistence 
Fee”  of  $22  and  a “Medical  Intake  Fee”  of 
$10.  Prisoners  are  also  charged  $3  per  day 
for  meals,  sanitation  and  hygiene  items, 
according  to  the  Marion  County  prisoner 
handbook. 

One  afternoon  in  March  2016,  Mary 
Jo  spoke  openly  about  being  poor  and  not 
being  able  to  keep  in  touch.  “I  don’t  think 
she  deserves  special  privileges  or  nothing, 
but  they  have  a lot  of  people  that  have  these 
mental  illnesses  and  they  aren’t  getting  the 
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attention  they  need.” 

Amber,  her  daughter,  agrees  that 
the  calls  keep  her  stable.  “It’s  like  stress,” 
Amber  says.  “If  I want  to  be  able  to  talk  to 
my  parents,  or  my  sister,  it  drives  me  crazy, 
like,  ‘What’s  going  on  with  them?  Are  they 
OK?  Are  the  bills  getting  paid?’  I can’t  do 
nothing,  but  at  least  I could  offer  emotional 
support.  I feel  like  I should  be  allowed  to 
talk  to  my  family  at  a reasonable  price  rate. 
But  with  outrageous  price  rates,  it’s  hard 
to  do  that.” 

The  country’s  largest  inmate  welfare 
fund  exists  in  Los  Angeles,  which  oversees 
18,000  prisoners  and  generates  about  124 
million  annually  for  the  county’s  inmate 
welfare  fund,  according  to  county  records. 
In  response  to  upcoming  regulations,  Los 
Angeles  County  Sheriff  Jim  McDonnell 
recently  wrote  to  the  FCC,  noting  that 
these  “revenue  contracts”  provide  relief  for 
indigent  prisoners  and  offer  a “crucial  fund- 
ing source  that  supports  services  like  these 
and  sorely  needed  rehabilitation  programs.” 

IBT  reviewed  recent  financial  docu- 
ments as  well  as  a county  audit  of  the  Los 
Angeles  County  inmate  welfare  fund.  The 
documents  reveal  that  officials  have  been 
using  the  funds  to  purchase  everything  from 
security  cameras  to  weapons  to  refrigeration 
equipment. 

For  instance,  between  2011  and 
2013  officials  in  the  LA  County  jail  divi- 
sion spent  $553,983.15  on  “Camera  and 
Monitoring  Improvements,”  as  well  as 
$15,900.37  spent  on  “police  equipment,” 
according  to  a review  of  those  records.  The 
police  equipment  included  “Tasers,  man- 


nequin face  shields,  podium  microphones, 
etc. , for  all  j ail  facilities  for  training  and  con- 
tainment in  case  of  emergency  incidents.” 

Now  that  the  FCC  has  begun  capping 
phone  rates,  companies  and  local  law  en- 
forcement officials  are  increasingly  looking 
at  video  visits  - which  are  unregulated  - as 
a way  to  recoup  lost  revenue.  “In  many 
ways,  sheriffs  are  looking  at  this  as  a way 
to  capitalize  on  video  visitation,”  says  Josh 
Gravens,  the  executive  director  of  Organize 
Justice,  a grassroots  prisoner  advocacy  group 
in  Dallas.  “We’ve  seen  this  from  correction- 
al officers  for  decades.  They’re  willing  to  set 
people  aside  for  profit,  for  the  bottom  line.” 

In  Marion  County,  Securus  spent 
$955,940  to  install  107  video  visitation  ter- 
minals at  no  cost  to  the  taxpayers,  according 
to  the  county  contract.  Omarah  Zemorah, 
the  mother  of  the  pregnant  prisoner,  said 
she’d  like  to  make  video  visits,  but  even  if 
she  could  afford  the  per-call  fee,  which 
she  can’t,  she  doesn’t  even  own  a computer. 
She  says  it’s  literally  a decision  between 
putting  food  on  the  table  and  talking  with 
her  daughter. 

“It  hurts,”  she  says.  When  the  children 
do  get  to  talk  with  their  mother,  which 
happens  three  or  four  times  per  month,  the 
children  are  elated.  “They  say  they  love  her 
and  they  miss  her  and  they  can’t  wait  to  see 
her,”  Zemorah  says. 

“I  have  no  help,”  she  says.  “Nowhere.” 

Zemorah  says  that  it’s  “awfully  nice”  of 
Mary  Jo  Barnett  to  relay  messages  to  her 
from  time  to  time. 

For  Mary  Jo,  who  does  not  own  a car 
and  could  not  afford  the  travel  to  see  her 


daughter  in  person,  the  video  visitations  of- 
fer a glimmer  of  promise  of  what  the  future 
of  video  visitations  could  hold  for  families. 

On  a recent  call,  Mary  Jo  and  Amber 
spoke  about  her  nephew’s  upcoming  track 
meet. 

“I’m  gonna  try  and  bring  my  wheel- 
chair and  go  to  that  one,”  Mary  Jo  said. 

“Have  fun,”  Amber  says. 

“When  you  get  home,  I’m  gonna  have 
you  push  me!” 

“I  ain’t  that  strong.” 

“Look  at  them  arms.  You’re  strong 
enough  to  push  me.” 

The  mother  and  daughter  sat  in  silence 
for  a few  moments. 

“I  ain’t  cornin’  back  to  jail.  I’m  done,” 
Amber  said. 

“It’s  been  hard  on  me,  too,  Amber,” 
Mary  Jo  replied. 

Mary  Jo  says  that  her  experience  with 
the  justice  system  has  turned  her  into  an 
advocate. 

She  now  participates  in  several  online 
Facebook  groups  and  petitions  to  support 
the  FCC’s  reforms,  and  she  looks  forward 
to  the  time  when  her  daughter  is  released 
and  she  can  spend  time  with  her  in  person. 

“I  can’t  say  that  I get  overly  depressed, 
because  I have  such  a high  hope  in  the 
promises  that  God  gave  us,”  she  says.  “But 
I’m  still  having  to  live  through  it  right  now 
in  the  system  that  we  live  in.” 

This  article  was  originally  published,  by  In- 
ternational Business  Times  (www.  ibtimes. 
com)  on  March  30,  2016;  it  is  reprinted  with 
permission,  with  minor  edits. 
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ACLU  Report:  Women  Uniquely  Harmed 
by  Solitary  Confinement 

by  Matt  Clarke 


In  April  2014,  the  American  Civil 
Liberties  Union  (ACLU)  released  a 
report  on  the  use  of  solitary  confine- 
ment for  women  prisoners  in  the  United 
States.  The  report  concluded  that  while 
solitary  was  an  extreme  punishment  that 
should  not  be  used  on  anyone  unless  lesser 
measures  have  failed  and  the  prisoner  is 
a current  serious  threat  to  institutional 
safety,  women  have  unique  issues  that 
make  them  more  vulnerable  to  being 
harmed  by  solitary  than  men. 

The  report  used  the  American  Bar 
Association’s  definition  of  solitary  confine- 
ment: “housing  a prisoner  in  conditions 
characterized  by  substantial  isolation  from 
other  prisoners,  whether  pursuant  to  dis- 
ciplinary, administrative,  or  classification 
action.”  Recent  data  estimates  there  are 
between  80,000  and  100,000  prisoners  held 
in  solitary  confinement  in  U.S.  detention 
facilities.  The  efFects  of  solitary  on  prison- 
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ers  have  been  well  studied,  but  its  effects 
specifically  on  women  are  less  known. 

The  over  200,000  women  in  our  na- 
tion’s prisons  and  jails  face  a number  of 
problems  unique  to  their  gender.  The  use 
of  solitary  confinement  on  the  mentally  ill 
is  recognized  by  human  rights  experts  and 
the  United  Nations  as  a form  of  torture; 
placing  mentally  ill  prisoners  in  solitary  has 
been  shown  to  exacerbate  their  illness,  often 
leading  to  suicide  attempts.  Both  men  and 
women  with  mental  health  conditions  are 
often  found  in  solitary  confinement  because 
their  illnesses  cause  them  to  behave  in  ways 
that  lead  to  disciplinary  action.  However, 
women  in  prison  suffer  from  mental  ill- 
ness at  a much  higher  rate  than  their  male 
counterparts  - 73%  of  state  and  61%  of 
federal  women  prisoners,  compared  to  55% 
of  state  and  44%  of  federal  male  prisoners. 
This  implies  that  a much  higher  percentage 
of  women  held  in  solitary  confinement  have 
mental  health  conditions. 

Solitary  confinement  is  also  known 
to  cause  trauma  among  victims  of  past 
sexual  abuse.  Such  trauma  includes  reliv- 
ing the  sexual  abuse  and  feelings  of  not 
being  safe,  caused  in  part  because  prisoners 
are  watched  at  all  times,  even  in  the  most 
private  of  moments  such  as  using  the  toilet 
and  showering.  Almost  60%  of  women 
state  prisoners  reported  past  sexual  abuse 
compared  to  16.1%  of  male  state  prison- 
ers. In  federal  prisons,  39.9%  of  women 
and  7.2%  of  men  reported  previous  sexual 
abuse,  while  in  jails  the  rate  was  47.6%  for 
women  and  12.9%  for  men. 

Women  in  solitary  confinement  are 
often  observed  by  and  under  the  super- 
vision of  male  guards  without  a female 
guard  present.  International  organizations, 
human  rights  groups  and  the  Prison  Rape 
Elimination  Act  (PREA)  warn  against  al- 
lowing cross-gender  searches  and  viewing 
of  naked  prisoners  by  guards.  Nonetheless 
this  practice  persists  in  U.S.  prisons  and 
jails,  which  also  increases  the  probability 
of  staff  sexual  misconduct. 

Of  course  the  children  of  incarcerated 
women  suffer  when  their  mother  is  in  soli- 
tary confinement,  where  visits,  if  allowed  at 
all,  almost  never  involve  personal  contact. 


Around  62%  of  women  state  prisoners 
and  56%  of  women  in  federal  prisons  have 
minor  children.  A much  larger  percentage 
of  women  prisoners  were  living  with  their 
children  prior  to  their  incarceration  com- 
pared to  male  prisoners  with  children.  Thus, 
the  damage  to  the  parent-child  relationship 
caused  by  incarceration,  including  solitary 
confinement,  hits  women  especially  hard. 

There  have  been  many  incidents  where 
prisoners  in  solitary  have  not  received  their 
prescription  medications.  Prisoners  must 
also  rely  on  staff  to  provide  them  with  basic 
items  such  as  toilet  paper  and  sanitary  pads, 
and  are  sometimes  left  waiting  for  days  due 
to  shortages. 

All  of  these  factors  combine  to  cause 
stress  and  mental  health  issues  among 
women  in  solitary  confinement.  The  effect 
is  shown  by  the  fact  that  around  half  of  all 
successful  suicides  in  prison  are  committed 
by  the  relatively  small  number  of  prisoners 
who  have  served  time  in  solitary. 

In  New  York,  a mentally  ill  Rikers 
Island  prisoner,  Candie  Hailey,  spent  over 
two  years  in  solitary  confinement  according 
to  a February  17,2016  news  report.  “I  would 
take  the  feces  and  I put  it  all  over  me,”  she 
stated.  “I  said,  ‘If  you’re  gonna  treat  me  like 
a dog,  I’m  gonna  act  like  one.’”  After  being 
diagnosed  with  a myriad  of  mental  health 
disorders,  attempting  suicide  at  least  eight 
times  and  spending  three  years  in  jail  await- 
ing trial,  the  court  found  her  not  guilty  and 
she  was  released. 

A disturbing  trend  is  the  use  of  solitary 
confinement  for  women  who  report  staff 
sexual  misconduct.  Sometimes  they  are 
placed  in  solitary  as  “punishment  for  lying 
about  the  assault,”  while  other  times  it  is 
allegedly  for  their  “own  protection. ’’The  ef- 
fect is  the  same.  For  example,  New  Mexico 
prisoner  Lisa  Jaramillo  was  isolated  for  100 
days  as  punishment  for  lying  about  multiple 
staff  sexual  assaults.  But  she  was  telling  the 
truth,  and  eventually  received  $66,000  in 
damages  in  a civil  rights  lawsuit.  Placing 
women  prisoners  in  solitary  for  reporting 
sexual  abuse  creates  a disincentive  for  them 
to  disclose  such  incidents. 

Solitary  confinement  also  has  a long 
history  of  being  used  against  prisoners 
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who  complain  about  their  conditions  of 
confinement.  Carol  Lester,  73,  who  was 
serving  three  years  in  a New  Mexico  prison 
for  embezzlement,  was  placed  in  solitary 
for  five  weeks  after  complaining  about  the 
medical  department’s  failure  to  provide 
her  prescribed  cancer  medication.  She  has 
filed  a federal  civil  rights  lawsuit  alleging 
dangerously  inadequate  medical  care  and 
retaliation  by  prison  officials. 

Some  facilities  have  begun  housing  two 
prisoners  per  segregation  cell,  suggesting  the 
practice  should  therefore  no  longer  be  clas- 
sified as  “solitary.”  It  remains  questionable 
whether  this  double-celling  policy  is  merely 
a product  of  overcrowding  rather  than  genu- 
ine concern  for  prisoners  who  lack  human 
interaction  when  put  in  a cell  alone. 

“Solitary  confinement  traumatized 
me  far  more  than  being  in  prison  did.  And 
prison  traumatized  me,”  said  former  federal 
prisoner  Evie  Litwok,  who  was  quoted 
in  a 2015  Truthout  article.  Litwok  spent 
seven  weeks  double-celled  in  solitary  for 
disseminating  information  about  the  death 
of  another  prisoner  due  to  medical  neglect. 
“You  have  lost  your  freedom  in  a way  you 
never  have  thought  of,”  she  added. 


Pregnant  women  should  never  be  sub- 
jected to  solitary  confinement  according  to 
the  United  Nations’Rules  on  the  Treatment 
of  Women  Prisoners  and  Non-custodial 
Measures  for  Women  Offenders,  as  they 
are  at  especially  high  risk  of  psychological 
damage  due  to  isolation  and  solitary  can 
curtail  their  access  to  prenatal  care.  None- 
theless, this  remains  a common  practice  in 
U.S.  detention  facilities. 

One  Illinois  prisoner  had  to  stop  taking 
her  prescription  anti-depression  medication 
due  to  her  pregnancy.  That  caused  her  to 
require  extra  sleep.  One  day  she  didn’t  get 
up  for  a meal  fast  enough,  and  was  sent  to 
solitary  confinement  as  punishment.  She 
suffered  from  extreme  anxiety  in  the  over- 
heated solitary  cell  as  the  guards  ignored 
her  requests,  including  for  drinking  water, 
despite  the  fact  that  pregnant  women  are 
at  high  risk  for  dehydration. 

Transgender  women  are  also  at  high 
risk  in  prison.  The  usual  approach  for 
authorities  faced  with  people  who  were 
born  male  but  identify  as  female  is  to  send 
them  to  a male  prison  and  place  them  in 
“protective  custody.”  But  protective  custody 
is  typically  just  another  form  of  solitary 


confinement. 

Once  in  isolation,  transgender  women 
are  often  denied  the  medically-prescribed 
hormones  necessary  to  maintain  their 
treatment;  this  may  cause  original  gender 
characteristics  such  as  facial  hair  to  reappear 
and  their  breasts  to  shrink. 

Prolonged  time  in  solitary  confinement 
is  often  so  harsh  that  transgender  women 
will  sometimes  request  release  into  the 
general  population  despite  the  real  danger 
of  sexual  assault  by  other  prisoners.  Trans- 
gender prisoners  received  special  attention 
in  the  PREA  standards,  which  require  in- 
dividualized housing  assignments  based  on 
gender  identity  rather  than  physical  charac- 
teristics, limit  the  use  of  protective  custody 
and  protect  against  abusive  searches. 

The  ACLU  report  included  a number 
of  recommendations  for  restricting  and 
reducing  the  use  of  solitary  confinement, 
especially  for  women  prisoners.  FT 

Sources:  “ Worse  than  Second-Glass:  Solitary 
Confinement  of  Women  in  the  United  States ,” 
ACLU  (April  2014);  www.aclu.org;  www. 
thecrimereport.org;  The  New  York  Times; 
www.  truth-out.  com 
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Lawsuit  Filed  Over  Death  of  Pepper-sprayed, 
Mentally  III  California  Prisoner 


The  father  and  mother  of  a mentally 
ill  California  prisoner  who  died  at  the 
Mule  Creek  State  Prison  (MCSP)  have 
filed  suit  against  a host  of  prison  and 
Amador  County,  California  officials,  al- 
leging that  their  son’s  death  was  the  direct 
result  of  being  pepper  sprayed  and  then 
deliberately  neglected  when  he  displayed 
obvious  signs  of  pain  and  mental  instabil- 
ity. Some  of  the  pepper  spray  entered  a 
tracheotomy  tube  located  in  a stoma,  or 
hole,  in  his  throat  that  he  had  received 
during  an  earlier  surgical  procedure,  which 
he  needed  to  breathe. 

The  lawsuit,  filed  in  U.  S.  District  Court 
in  Sacramento  on  September  4,  2014, 
names  13  prison  officials,  20  unnamed  staff 
members,  Amador  County  Sheriff/Coroner 
Martin  Ryan  and  a Stockton,  California 
funeral  home,  and  alleges  they  acted  im- 
properly in  the  “untimely  and  avoidable” 
death  of  prisoner  Joseph  Damien  Duran. 
The  complaint  claims  the  defendants  denied 
Duran  medical  care  and  then,  after  he  died, 
covered-up  the  circumstances  surrounding 
his  death  by  falsifying  officials  records, 
cremating  his  remains  and  failing  to  notify 
his  next  of  kin. 

Steven  and  Elaine  Duran  contend  in 
court  pleadings  that  California  Department 
of  Corrections  and  Rehabilitation  (CDCR) 
officials  violated  their  son’s  rights  under  the 
Eighth  Amendment,  by  using  excessive 
force  and  being  deliberately  indifferent  to 
his  serious  medical  needs,  health  and  safety, 
and  under  the  Fourteenth  Amendment  by 
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failing  to  notify  his  family  of  his  death  so 
they  could  secure  proper  religious  services 
for  his  burial.  The  lawsuit  also  seeks  dam- 
ages under  California  state  law. 

The  details  described  in  the  complaint 
and  other  pleadings  read  like  the  lurid  nar- 
rative of  a gothic  horror  tale. 

Duran  suffered  from  mental  illness 
since  his  teen  years,  resulting  in  behavior 
that  led  to  constant  scrapes  with  the  law 
and  California’s  prison  system  beginning 
as  early  as  1997.  Prison  officials,  the  suit 
contends,  had  a well-documented  file  list- 
ing Duran’s  mental  conditions,  the  various 
psychotropic  medications  he  was  taking  and 
his  known  history  of  suicidal  tendencies, 
suicidal  ideation  and  self-harm. 

On  August  30, 2013,  Duran  was  back 
in  prison,  undergoing  an  initial  health 
screening  at  the  North  Kern  State  Prison, 
where  he  reported  to  a nurse  “that  he  was 
hearing  voices  in  his  head  and  that  he  had 
thoughts  of  hurting  himself.”  Three  days 
later,  he  gave  a note  to  prison  guards  that 
said,  “I  need  2 speak  2 a phyciatrist  [sic].  I 
am  not  doing  2 good.  I’ll  go  downstairs  if  I 
got  to.  My  head  is  not  clear  right  now.  I’m 
in  pain.  I AM  SUICIDAL.” 

The  facility  placed  Duran  on  suicide 
watch  and,  two  days  later,  transferred  him 
to  a mental  health  crisis  bed  in  a single 
cell  at  MCSP,  “specifically  because  of 
both  the  high  chronic  risk  and  high  acute 
risk  of  suicide  that  he  posed,”  the  lawsuit 
states.  “At  approximately  7:00  p.m.  on 
September  5,  2013,  Duran  requested 
his  psychotropic  medications  but  was 
told  it  was  not  yet  medication  time,”  the 
complaint  continues.  “At  approximately 
9:00  p.m.,  when  offered  his  medications 
he  refused  them,  delusionally  stating  ‘I 
don’t  believe  those  are  my  meds.’”  Duran 
refused  his  medication  a second  time  the 
following  morning. 

Clinical  psychologist  Dr.  Richard  E. 
Ortigo,the  head  of  Duran’s  treatment  team, 
ordered  that  he  remain  in  mental  health 
crisis  bed  placement  for  ongoing  evalua- 
tion and  treatment,  noting  that  although 
Duran  had  been  relatively  calm,  compliant 
and  communicative  in  his  interviews  the 
previous  day,  he  was  currently  “much  worse, 


anxious,  agitated,  restless,  frantic,  refusing  to 
cuff  up  [agree  to  handcuffs]  in  order  to  be 
removed  from  his  cell  for  morning  rounds.... 
He  has  also  been  refusing  his  meds  and 
refusing  to  eat,  communicating  his  belief 
that  his  food  and  medication  are  poisoned.” 

That  afternoon,  however,  CDCR  staff 
psychiatrist  Dr.  Karuna  Anand  ordered 
Duran  removed  from  suicide  watch  checks 
every  15  minutes. 

“Dr.  Anand  discontinued  Duran’s 
suicide  precautions  without  adequately 
determining  whether  they  were  no  longer 
required,”  the  complaint  states.  “Dr.  Anand 
did  not  clinically  examine  Duran  before 
removing  him  from  suicide  precautions.  She 
had  not  received  any  reports  from  medical, 
mental  health  or  correctional  staff  suggest- 
ing that  Duran’s  condition  had  in  any  way 
improved  or  changed.” 

At  9:00  p.m.,  Duran  initially  agreed  to 
receive  his  medication  but  then  refused  to 
be  handcuffed  or  to  close  the  food  port  on 
his  cell  door.  Sgt.  Mark  Shepard  was  sum- 
moned to  deal  with  the  situation,  and  after 
giving  “non-verbal  approval  (a  nod),  but 
without  giving  Duran  any  warning,  Officer 
Roy  C.  Chavez  inexplicably  unloaded  his 
oversized  MK-9  can  of  Oleoresin  Cap- 
sicum pepper  spray  (‘OC  pepper  spray’) 
by  spraying  it  directly  at  Duran’s  face  and 
neck,  which  were  pressed  up  against  the 
open  food  port  on  his  cell  door,”  the  lawsuit 
states.  “A  significant  amount  of  OC  pep- 
per spray  went  directly  into  Duran’s  throat 
through  his  tracheostomy  tube.” 

The  complaint  explains  that  the  “MK-9 
is  a 16.9  ounce  nitrogen  propelled  aerosol 
delivery  device  which  is  trigger  operated 
and  which  is  fully  effective  at  up  to  12  feet.” 

“Duran  immediately  began  to  exhibit 
the  expected  signs  of  physical  distress  from 
the  OC  pepper  spray,”  the  suit  alleges, 
“including  reacting  to  intense  pain  at 
his  tracheostomy  site  and  having  dif- 
ficulty breathing  and  further  difficulty 
communicating.  Based  on  these  signs  of 
distress,  it  was  obvious  that  Duran  was  in 
need  of  immediate  and  emergent  medical 
treatment.”  Duran  also  began  spitting  up 
blood;  however,  none  of  the  guards  or 
medical  staff  present  summoned  any  aid 
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or  provided  him  with  care. 

Further,  when  the  prison’s  watch 
commander  was  summoned,  he  de- 
liberately decided  to  not  have  Duran 
medically  treated.  “Lieutenant  [Bryan 
D.]  McCloughan  arrived  and,  contrary 
to  CDCR’s  rules  regarding  OC  pepper 
spray  decontamination,  did  not  direct  his 
subordinates  to  decontaminate  Duran  or 
to  have  him  be  medically  treated,”  the 
lawsuit  continues.  “Instead,  the  decision 
was  made  to  leave  Duran  in  his  cell  and 
let  him  deal  with  the  effects  of  the  OC 
pepper  spray  himself.” 

When  a prison  doctor  ordered  Duran 
removed  from  the  cell  and  decontaminated 
and  medicated,  security  staff  twice  refused 
to  comply.  “Despite  the  doctors’  orders  to 
evacuate  Duran  from  his  cell  and  decon- 
taminate him,  Sergeant  Shepard,  who  has 
no  medical  training,  arbitrarily  decided  that 
Duran  had  sufficiently  decontaminated 
himself  and  that  custody  staff  should  ignore 
the  doctors’  orders.”  Later  that  night,  staff 
observed  Duran  “put  his  finger  and  foreign 
objects,  including  food,  into  his  stoma  as  if 
to  pack  a wound.  Staff  actually  observed 
food  protruding  from  the  stoma  opening” 
in  his  throat. 

At  5:07  a.m.  the  next  morning,  Duran 
was  discovered  on  the  floor  of  his  cell, 
unresponsive  and  not  breathing.  It  took 
more  than  two  minutes  to  administer  CPR 
because  no  one  could  find  the  life-saving 
equipment.  “These  resuscitation  efforts 
continued  for  several  minutes,  but  were 
obviously  fruitless  ...  due  to  the  significant 
length  of  time  that  had  already  passed,” 
according  to  the  complaint.  “These  already 
fruitless  efforts  were  further  frustrated  by 
nursing  staff’s  fumbling  attempts  to  locate 
misplaced  or  absent  items  such  as  a CPR 
backboard  and  a replacement  tracheostomy 
tube.” 

A psychologist  who  later  conducted  an 
independent  review  wrote  that  Duran  “... 
put  spaghetti  and  bread  in  the  stoma  not 
to  block  the  windpipe,  but  to  soothe  the 


irritation  he  felt  from  the  pepper  spray,  as 
he  made  no  attempt  to  conceal  the  insertion 
of  food  in  the  stoma  from  the  nurse’s  view.” 
However,  because  the  food  he  had  used  to 
stuff  his  stoma  in  an  effort  to  ease  the  pain 
blocked  his  airway,  the  “Amador  County 
Sheriff- Coroner’s  Office  determined  the 
cause  of  death  to  be  Asphyxia’  and  classified 
the  death  as  a suicide.” 

The  lawsuit  contends  that  prison  of- 
ficials ranking  as  high  as  the  warden  then 
initiated  a series  of  actions  to  cover  up 
Duran’s  death  and  the  circumstances  sur- 
rounding it  in  order  to  avoid  negatively 
influencing  an  ongoing  class-action  suit 
against  the  CDCR  for  alleged  mistreatment 
of  mentally  ill  prisoners. 

“The  circumstances  surrounding 
Duran’s  death  implicated  CDCR’s  poli- 
cies regarding  the  use  of  force  (including 
chemical  agents  and  specifically  OC  pep- 
per spray)  against  mentally  ill  inmates,  as 
well  as  the  issue  of  preventable  suicide  by 
mentally  ill  inmates,  both  of  which  were 
hotly  contested  issues  in  Coleman  v.  Brown, 
et  al.,  2:90-cv-0520  LKK  DAD,  pending 
in  the  United  States  District  Court  for 
the  Eastern  District  of  California,”  the 
lawsuit  alleges.  “If  it  became  known  that 
Duran’s  death  was  the  result  of  gratuitous 
use  of  OC  pepper  spray  against  a severely 
mentally  ill  inmate,  then  that  would  dra- 
matically underscore  CDCR’s  problems 
with  its  use  of  force  policy  as  it  relates  to 
mentally  ill  inmates.”  The  Coleman  suit 
settled  in  March  2015.  [See:  PLN,  March 
2016,  p.43]. 

The  complaint  also  alleges  that  Warden 
William  W.  Knipp 
was  “acutely  aware” 
that  Duran’s  death 
could  affect  the 
Coleman  case,  and 
therefore  directed 
staff  to  cover  up 
Duran’s  death  using 
two  strategies.  “First, 
various  internally 


generated  and  intentionally  obscure  MCSP 
investigations  and  reports  were  created  and/ 
or  altered  in  manners  so  as  to  cover  up  what 
really  happened,”  the  complaint  claims.  Sec- 
ond, “officials  avoided  finding  and  notifying 
Duran’s  next  of  kin,  his  parents  Steven  and 
Elaine  Duran,  of  his  death,”  even  though 
they  were  listed  in  the  CDCR’s  own  paper- 
work, on  the  official  death  certificate  and  in 
the  local  telephone  directory. 

The  lawsuit  states  that  in  addition,  nei- 
ther the  Amador  County  Sheriff,  who  took 
possession  of  Duran’s  body,  nor  the  funeral 
home  which  arranged  for  and  carried  out 
his  cremation,  attempted  to  notify  Duran’s 
parents  about  their  son’s  death.  As  a result, 
the  family  was  denied  the  opportunity  to 
arrange  for  proper  Catholic  services  and 
burial.  The  cremation  also  eliminated  the 
possibility  of  a second  autopsy,  which  the 
complaint  says  could  have  produced  “fo- 
rensic evidence  in  support”  of  the  wrongful 
death  suit. 

Duran’s  parents  were  not  notified 
until  January  8,2014,  when  contacted  by  a 
reporter,  that  their  son  had  died  some  four 
months  earlier,  just  three  days  after  his 
35th  birthday.  Their  federal  lawsuit  remains 
pending,  with  the  district  court  granting 
in  part  and  denying  in  part  the  defendants’ 
motion  to  dismiss  on  December  7,  2015. 
They  are  represented  by  Sacramento  at- 
torney Stewart  Lee  Katz.  See:  Duran  v. 
Chavez,  U.S.D.C.  (E.D.  Cal.),  Case  No. 
2:14-cv-02048-TLN-CKD. 

Additional  sources:  www.sacbee.com,  www. 
ledger-dispatch,  com 
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Supreme  Court  Reverses  SORNA  Notification 
Requirement  when  Sex  Offenders  Move  Overseas 


The  federal  Sex  Offender  REGistra- 
tion  and  Notification  Act  (SORNA), 
42  U.S.C.  § 16901,  et  seq.,  requires 
registered  sex  offenders  to  advise  law 
enforcement  officials  within  three  busi- 
ness days  of  their  change  of  address  or 
intent  to  reside  in  a jurisdiction  subject 
to  SORNA.  However,  according  to  an 
April  4,  2016  ruling  by  the  U.S.  Su- 
preme Court,  the  law  does  not  require 
offenders  to  notify  law  enforcement 
when  they  move  from  a SORNA- 
compliant  state  to  an  address  outside 
the  United  States. 

Lester  Ray  Nichols,  a former  resident 
of  Kansas,  abruptly  relocated  to  the  Phil- 
ippines without  advising  law  enforcement 
authorities  in  his  former  home  state.  He 
was  charged  in  Kansas  for  failure  to  advise 
officials  of  his  intention  to  move  overseas. 
Nichols  appealed  and  the  case  reached  the 
Supreme  Court,  where  the  justices  rejected 
the  government’s  argument  that  Nichols 
was  required  to  register  when  he  planned 
to  relocate  from  a SORNA  jurisdiction  to 
another  country. 

The  federal  circuits  had  split  on  the 
issue,  so  the  Supreme  Court  agreed  to 
hear  the  case,  deciding  in  favor  of  Nichols. 
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by  Derek  Gilna 

The  Court  reasoned  that  when  he  moved 
to  the  Philippines  he  had  eliminated  his 
need  for  registration  unless  he  returned  to 
the  United  States,  because  “the  Philippines 
is  not  a jurisdiction  under  SORNA;  no 
foreign  country  is.”  As  noted  by  the  Court, 
if  Congress  had  wanted  sex  offenders  to 
provide  notification  before  they  moved 
overseas,  it  could  have  said  so:  “SORNA’s 
plain  test  - in  particular  Section  16913(a)’s 
consistent  use  of  the  present  tense  - there- 
fore did  not  require  Nichols  to  update  his 
registration  in  Kansas  once  he  no  longer 
resided  there.” 

The  Supreme  Court  added  that  “what 
the  government  asks  is  not  a construction 
of  a statute,  but,  in  effect,  an  enlargement 
of  it  by  the  court,”  which  it  declined  to  do. 
See:  Nichols  v.  United  States , 136  S.Ct.  1113 
(2016);  2016  U.S.  LEXIS  2276. 

In  last  month’s  issue,  PLN  reported 


On  March  31,  2015,  the  Ninth 
Circuit  Court  of  Appeals  held  that  a 
magistrate  judge  abused  her  discretion  by 
allowing  prisoners  to  opt  out  of  testifying  at 
a civil  rights  trial  alleging  guards  had  used 
excessive  force  on  another  prisoner. 

The  ruling  came  in  a lawsuit  filed  by 
California  prisoner  Troas  V.  Barnett,  who 
claimed  that  two  guards  entered  his  cell  and 
“attacked  him  with  a flashlight  and  baton 
without  provocation  and  followed  up  with 
pepper  spray  and  more  baton  strikes  after 
his  submission.”  The  guards,  on  the  other 
hand,  contended  that  Barnett  initiated  an 
attack  on  one  guard  and  the  other  came  to 
his  coworker’s  aid.  Barnett  and  both  guards 
suffered  injuries. 

Prior  to  trial,  Barnett  filed  - and  the 
guards  contested  - motions  for  the  pro- 
duction of  prisoners  Phillip  Conti,  Darrell 
King  and  Sven  Johnson  as  witnesses.  The 
magistrate  judge,  whom  the  parties  agreed 
would  preside  over  the  trial,  granted  Bar- 
nett’s motions,  finding  each  prisoner  was  a 
“necessary  and  material  witness.” 

In  his  opening  statement,  Barnett 


the  recent  passage  of  International  Megan’s 
Law,  18  U.S.C.  § 2250(b)  - federal  legisla- 
tion that  “brands”  the  passports  of  U.S.  sex 
offenders  so  they  can  be  identified  when 
traveling  abroad.  The  statute  also  requires 
sex  offenders  “to  provide  information  re- 
quired by  [SORNA]  relating  to  intended 
travel  in  foreign  commerce,”  including 
details  regarding  international  travel,  which 
effectively  resolves  the  issue  addressed  by 
the  Supreme  Court  in  Nichols.  [See:  PLN, 
April  2016,  p.25]. 

International  Megan’s  Law  currently 
faces  a legal  challenge,  though  on  April 
13,  2016  a federal  district  court  declined 
to  block  enforcement  of  the  statute,  finding 
the  challenge  was  premature  since  passports 
had  not  yet  been  marked  to  denote  sex  of- 
fenders. PY 

Additional  source:  Associated  Press 


told  the  jury  that  they  would  hear  from 
the  three  witnesses.  When  he  called  them, 
however,  each  either  said  they  “had  noth- 
ing to  add  to  this  matter”  or  chose  “not  to 
be  a party” to  the  trial.  When  Barnett  asked 
the  magistrate  to  counsel  the  witnesses  to 
testify,  she  responded,  “there’s  not  much  I 
can  do,”  “I  can’t  compel  him  to  answer  if 
he’s  not  going  to  answer”  and  “I  don’t  know 
what  to  say.” 

The  jury  found  in  favor  of  the  guards 
and  Barnett  appealed.  The  Ninth  Cir- 
cuit held  that  a trial  judge  faced  with  an 
uncooperative  witness  cannot  endorse 
recalcitrance.  “No  one,  not  even  the 
President  of  the  United  States,  can  auto- 
matically avoid  testifying  in  a deposition, 
before  a grand  jury,  or  in  a courtroom,”  the 
appellate  court  wrote. 

The  “demand  for  everyman’s  evidence” 
has  important  exceptions  - including  the 
Fifth  Amendment,  spousal  privilege  and 
attorney-client  privilege  - that  “are  not 
lightly  created  nor  expansively  construed, 
for  they  are  in  derogation  of  the  search  for 
truth.”  While  trial  judges  have  discretion 
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with  respect  to  the  presentation  of  wit- 
nesses, “a  judge  cannot  [ ] allow  a witness 
to  refuse  to  testify  because  he  would  prefer 
not  to  answer  a question.” 

To  encourage  a witness’  testimony,  a 
judge  can  direct  the  witness  to  answer  a 
question  and  inform  him  about  the  con- 
sequences for  failing  to  do  so,  or  the  judge 
can  inquire  outside  the  jury’s  presence  to 
see  whether  something  is  impeding  the 
witness’ testimony.  When  that  fails,  a judge 
has  the  “sledgehammer”  of  contempt  to 
force  compliance. 

“Both  sides  in  a trial  have  the  right  to 
call  witnesses,  and  the  power  to  compel  wit- 
ness testimony  is  essential  to  our  system  of 
justice,”  the  Court  of  Appeals  noted. 

Of  course,  there  may  be  cases  where 
a judge  decides  not  to  sanction  a witness 
for  refusing  to  testify,  “But  before  we  can 
validate  that  discretionary  determination, 
the  trial  court  must  actually  exercise  its 


discretion.” 

In  Barnett’s  case,  the  error  was  not 
harmless  because  “everything  in  this  case 
turned  on  which  version  of  events  was  be- 
lieved.” At  least  one  of  the  witnesses  may 
have  been  compelled  to  testify  when  faced 
with  the  federal  judge’s  nudging,  cajoling  or 
threat  of  sanctions.  Because  no  such  effort 
was  made  by  the  magistrate,  Barnett  was 
prejudiced  and  a new  trial  was  ordered. 
See:  Barnett  v.  Norman,  782  F.3d  417  (9th 
Cir.  2015). 

Following  remand,  on  December  18, 
2015  the  district  court  granted  Barnett’s 
request  for  several  incarcerated  witnesses 
to  testify  at  the  retrial,  but  specified  that 
they  would  provide  testimony  via  video 
conference  rather  than  in  person.  Another 
trial  was  scheduled  for  February  23, 2016, 
but  the  case  settled  in  January.  Barnett,  who 
litigated  most  of  the  lawsuit  pro  se,  had  ap- 
pointed counsel  on  appeal.  P 


$1,000  Jury  Award  in  Texas  Prisoner's 
Excessive  Use  of  Force  Suit 

by  Matt  Clarke 


On  August  i8,  2oi4,aTexas  federal 
jury  awarded  a state  prisoner  11,000 
on  his  claim  of  excessive  use  of  force  by  a 
prison  guard.  Enforcement  of  that  judg- 
ment, however,  would  prove  difficult. 

Florencio  Hernandez  was  incarcerated 
at  the  Stiles  Unit  in  Beaumont,  Texas  when 
he  became  involved  in  a confrontation 
with  guard  Alton  Alexander.  According  to 
court  documents,  Alexander  threw  boiling 
water  through  a closed  cell  door,  causing 
second-degree  burns  to  Hernandez’s  face, 
arms  and  torso. 

Alexander  countered  that  Hernandez 
and  other  prisoners  had  been  involved  in  a 
loud  argument  and,  when  guards  attempted 
to  enter  Hernandez’s  cell,  he  threatened  to 
cut  them  with  a razor.  Alexander  admitted 
throwing  the  boiling  water  but  said  it  was 
a proportionate  response  to  the  situation. 

The  jury  found  Alexander  had  used 
excessive  force  and  awarded  Hernandez 
$1,000.  Hernandez  was  represented  by 
Austin  attorney  Steven  Ashley  Gibbins, 
and  the  district  court  awarded  $1,500  in 
attorney’s  fees  and  $426.30  in  costs  in 
November  2014. 

Hernandez  subsequently  filed  mul- 
tiple motions  seeking  to  enforce  the 


judgment  and  damages  award  against  Al- 
exander by  identifying  where  his  “home 
and  assets”  were  located.  In  denying  his 
most  recent  motion  on  August  31,  2015, 
the  district  court  wrote  that  “a  money 
judgment  is  enforced  in  federal  court 
by  means  of  a writ  of  execution,  unless 
the  court  directs  otherwise,”  pursuant  to 
Fed.R.Civ.P.  69(a). 

In  the  absence  of  any  applicable 
federal  law  to  the  contrary,  “plaintiff’s 
post-judgment  enforcement  proceedings 
must  comply”  with  state  law,  in  this  case 
the  laws  of  Texas.  Hernandez  had  only 
identified  Alexander’s  “residence  and  un- 
identified assets,”  and  the  court  noted  that 
under  Texas  law  a homestead  and  personal 
property  worth  up  to  $60,000  for  a family  or 
$30,000  for  a single  adult  are  exempt  from 
seizure  or  claims  of  creditors. 

Therefore,  the  district  court  denied  Her- 
nandez’s motion  to  enforce  the  judgment, 
concluding  that  “Without  the  identifica- 
tion of  non-exempt  property  owned  by  the 
defendant  that  can  be  used  to  satisfy  the 
judgment,  the  Court  is  unable  to  grant  plain- 
tiff the  relief  he  seeks.”  See:  Hernandez  v. 
Alexander,  U.S.D.C.  (E.D.  Texas),  Case  No. 
l:09-cv-00055-KPG.  H 
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California's  Inspector  General  Cites  Abuses 
at  High  Desert  State  Prison 

by  Derek  Gilna 


A SPECIAL  REPORT  BY  ROBERT  A.  BAR- 
ton,  Inspector  General  of  the  State 
of  California,  released  in  December  2015, 
highlighted  numerous  problems  at  the 
High  Desert  State  Prison  in  Susanville.The 
California  Senate  Committee  on  Rules  had 
requested  the  report  to  study  allegations  of 
excessive  use  of  force  against  prisoners,  the 
adequacy  of  internal  reviews  of  excessive 
force  complaints,  “protection  of  inmates 
from  assault  and  harm  by  others,”  and  vio- 
lations of  the  Americans  with  Disabilities 
Act  and  Rehabilitation  Act. 

The  High  Desert  facility,  located  in  ru- 
ral northeast  California,  has  a population  of 
3,500  high-  and  medium-security  prisoners. 
Designed  to  hold  2,300,  the  prison  also  has 
two  buildings  devoted  to  those  requiring 
protective  custody.  The  report  noted  seri- 
ous, institution-wide  deficiencies  in  internal 
security  procedures  as  well  as  a culture  of 
abuse  and  racism  by  staff  members. 

According  to  the  120-page  report  there 
was  a “perception  of  insularity  and  indiffer- 
ence to  inmates,”  partially  due  to  the  prison’s 
isolated  location  but  also  as  a result  of  “a 
labor  organization  that  opposes  oversight  to 
the  point  of  actively  discouraging  members 
from  coming  forward  with  information  that 
could  adversely  affect  another  officer.” 

The  report  also  cited  “accounts  from 
both  staff  and  inmates  [that]  depict  a cul- 
ture of  indifference  perpetuated  by  at  least 
some  staff.  Reports  from  inmates  of  appeals 
being  read  and  destroyed  and  officers  using 
profanity  and  derogatory  language  directed 
at  inmates  were  corroborated  by  at  least 
some  staff.”  With  most  of  the  prisoners 
being  black  or  Hispanic  and  most  of  the 
guards  white,  there  were  assertions  that 
guards  freely  used  the  “N”word. 

Problems  were  also  identified  with 
the  “sensitive-needs”  yards,  used  to  house 
prisoners  at  risk  from  other,  more  violent 
prisoners;  the  yards  were  found  to  have  as 
many  violent  prisoners  as  the  rest  of  the 
facility,  “with  gang  politics  meting  out  abuse 
and  punishment  for  drug  and  gambling 
debts  and  extorting  vulnerable  inmates  for 
protection.” 

Another  issue  addressed  by  the  report 
was  the  aggressiveness  of  the  guards’ union, 


the  California  Correctional  Peace  Officers 
Association,  in  attempting  to  suppress  any 
investigation  into  staff  misconduct  - which 
included  the  CCPOA  allegedly  telling  its 
members  not  to  speak  to  investigators  un- 
less a union  representative  was  present.  The 
report  described  such  tactics  as  trying  to 
“find  out  which  staff  were  telling  on  others, 
and  what  they  were  saying.” 

The  Inspector  General’s  findings  came 
as  no  surprise  to  former  California  prison 


On  July  i,  2015, the  Fourth  Circuit 
Court  of  Appeals  found  the  “20-year 
period  of  solitary  confinement”  endured  by 
a South  Carolina  prisoner  “amounts  to  an 
atypical  and  significant  hardship  in  relation 
to  the  general  population  and  implicates  a 
liberty  interest  in  avoiding  security  deten- 
tion.” It  also  found  a triable  issue  as  to 
whether  the  prison  system’s  review  process 
meets  minimum  due  process  requirements. 

Prisoner  Lumumba  K.  Incumaa  is  a 
member  of  the  Nation  of  Gods  and  Earth 
(NOGE),  a group  whose  adherents  are  also 
known  as  “Five  Percenters.”  Incumaa,  who 
had  been  serving  a life  sentence  since  1988, 
participated  in  a 1995  prison  riot  with  other 
Five  Percenters.  Despite  not  committing 
a single  disciplinary  infraction  over  the 
next  two  decades,  he  remained  in  solitary 
confinement. 

Under  South  Carolina  Department  of 
Corrections  (SC  DOC)  policy,  Incumaa’s 
status  is  reviewed  every  30  days.  To  be 
released  from  security  detention  in  the 
Special  Management  Unit  (SMU),he  must 
1)  renounce  his  affiliation  with  NOGE,  2) 
improve  his  behavior  level  or  3)  the  SC 
DOC  has  to  remove  the  NOGE  from  its 
Security  Threat  Group  list. 

Incumaa  first  argued  the  renunciation 
policy  imposed  a substantial  burden  on 
his  religious  exercise  in  violation  of  the 
Religious  Land  Use  and  Institutionalized 
Persons  Act  (RLUIPA).The  Fourth  Circuit 


warden  Ed  Caden,  now  an  attorney,  who 
said  the  problems  at  the  High  Desert  facil- 
ity - and  by  extension  other  state  prisons 
- would  not  be  solved  without  creating  “an 
institutional  culture  of  ethics  and  profes- 
sionalism that  starts  at  the  very  top.” 

Sources:  www.oig.ca.gov, www.sacbee.com, 
www.latimes.com,  “2015  Special  Review: 
High  Desert  State  Prison,  ” CA  Office  of  the 
Inspector  General  (Dec.  2015) 


found  the  facts  of  the  case  indicated  renun- 
ciation of  his  faith  was  not  a prerequisite  to 
returning  to  general  population,  as  other 
options  were  available. 

The  second  issue  raised  by  Incumaa  al- 
leged a denial  of  his  procedural  due  process 
rights.  The  resolution  of  that  claim  entailed 
a two-step  process.  First,  it  had  to  be  deter- 
mined if  Incumaa  had  a protectable  liberty 
interest  in  avoiding  SMU  placement,  which 
requires  a finding  that  the  confinement  con- 
ditions imposed  an  “atypical  and  significant 
hardship  on  the  inmate  in  relation  to  the 
ordinary  incidents  of  prison  life.” 

The  “conditions  dictated  by  a prisoner’s 
conviction  and  sentence  ...  are  the  condi- 
tions constituting  the  ‘ordinary  incident  of 
prison  life’  for  that  prisoner,”  the  Court  of 
Appeals  held.  “Although  the  general  prison 
population  is  not  the  relevant  atypicality 
baseline  in  all  cases,  it  is  the  touchstone  in 
cases  where  the  inmate  asserting  a liberty 
interest  was  sentenced  to  confinement  in 
the  general  population  and  later  transferred 
to  security  detention.” 

The  Fourth  Circuit  found  the  district 
court  had  misapplied  the  law  in  deciding 
whether  atypicality  existed  in  this  case.  It 
held  that  SMU  conditions  experienced  by 
Incumaa  mirrored,  and  may  be  worse  in 
some  respects,  than  those  alleged  in  Cutter 
v.  Wilkinson,  544  U.S.  709  (2005). 

Additionally,  unlike  the  district  court, 
the  Court  of  Appeals  considered  Incumaa’s 
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“exceptional  20-year  stint  in  highly  restric- 
tive solitary  confinement,”  and  found  the 
lower  court  had  “wrongly  concluded  that 
[Incumaa’s]  stay  in  SMU,  although  not 
limited  to  a number  of  days,  was  not  ‘in- 
definite’ because  [he]  could  secure  release 
by  renouncing  his  affiliation  with  the  Five 
Percenters.” 

“Because  Appellant  has  already  been 
held  in  solitary  confinement  for  20  years,” 
the  Court  stated,  “he  has  a significant 
private  interest  in  leaving  the  restrictive 
conditions  in  the  SMU  and  serving  some 
part  of  his  remaining  life  sentence  outside 
of  solitary  confinement.” 

Having  found  that  Incumaa  dem- 
onstrated a liberty  interest  in  avoiding 
prolonged  solitary  confinement,  the  ap- 
pellate court  turned  to  the  review  of  his 
ongoing  SMU  placement.  It  held  that  the 
SC  DOC’s  review  process  was  lacking,  as 


it  had  only  a single-layered  confinement 
review.  The  Institutional  Classification 
Committee  (ICC),  which  makes  decisions 
as  to  continued  housing  in  the  SMU,  is 
not  required  to  furnish  a factual  basis  for 
its  decisions. 

Further,  the  ICC’s  ongoing  classifica- 
tion reviews  related  to  Incumaa  were  found 
“especially  wanting  for  explanation  in  light 
of  his  nearly  perfect  disciplinary  record 
while  in  security  detention,”  the  Fourth 
Circuit  wrote.  Finally,  SC  DOC  regula- 
tions did  not  allow  Incumaa  to  contest  the 
factual  basis  for  his  SMU  placement  before 
a decision  was  made  by  the  ICC. 

The  district  court’s  order  was  affirmed 
in  part  with  respect  to  the  RLUIPA  claim, 
and  reversed  as  to  Incumaa’s  procedural  due 
process  claim.  The  case  remains  pending  on 
remand.  See:  Incumaa  v.  Stirling,  791  F.3d 
517  (4th  Cir.  2015). 


New  York:  $35,000  Awarded  for 
Three-week  Illegal  Confinement 

by  Mark  Wilson 


The  Supreme  Court  of  New  York, 
Appellate  Division  has  upheld  a 
135,000  damage  award  in  favor  of  a former 
prisoner  illegally  confined  for  three  weeks. 

In  October  2007,  Robert  Miller  was 
charged  with  second-  and  third-degree 
drug  offenses.  He  pleaded  guilty  to  a single 
third-degree  offense  in  March  2009  and 
was  released  pending  sentencing. 

Miller  received  18  months  in  prison 
and  18  months  of  post- release  supervision 
on  May  4, 2009.  By  that  time  he  had  already 
served  his  full  prison  term.  Even  so,  he  was 
returned  to  custody  for  processing,  with  the 
understanding  that  he  would  be  released  the 
next  day.  That  didn’t  happen. 

The  City  of  New  York  Department 
of  Correction  held  Miller  for  several  days 
before  transferring  him  to  the  New  York 
State  Department  of  Corrections  and 
Community  Supervision  (DOCCS)  on 
May  12,2009. 

DOCCS  officials  quickly  realized  that 
his  maximum  prison  term  had  expired.  Yet 
they  refused  to  release  him  until  June  3,2009. 

Miller  filed  wrongful  confinement  claims 
against  the  state.  Following  a bifurcated  non- 
jury trial,  the  New  York  Court  of  Claims 
found  the  state  liable  in  August  2012,  and 
nine  months  later  the  Court  awarded  Miller 


damages  totaling  $35,000  plus  statutory  inter- 
est. The  state  appealed  both  decisions. 

The  Appellate  Division  affirmed,  hold- 
ing that  DOCCS  was  “conclusively  bound” 
by  Miller’s  sentencing  order  but  held  him 
beyond  the  maximum  sentence  absent  any 
legal  authority  to  do  so. 

The  Court  rejected  the  defendant’s 
argument  “that  the  need  to  finalize  the 
terms  of  claimant’s  postrelease  supervision 
conflicted  with  the  expiration  of  his  prison 
sentence,  and  somehow  authorized  his 
continued  detention  under  the  terms  of  the 
sentence  and  commitment  order.”  Similarly, 
the  state’s  argument  “that  DOCCS  officials 
acted  within  their  discretion  by  confining 
claimant  until  those  terms  had  been  final- 
ized is  also  without  merit,”  the  appellate 
court  wrote,  because  “it  is  well  settled  that 
DOCCS  has  no  jurisdiction  to  extend  or 
modify  a prison  sentence.” 

The  Appellate  Division  upheld  the 
damage  award,  finding  that  Miller’s  expe- 
rience was  Kafkaesque.  Additionally,  the 
Court  found  the  damage  award  was  not 
disproportionately  high  due  to  Miller’s 
three-week  loss  of  liberty  and  “mental  tor- 
ment.” See:  Miller  v.  New  York , 124  A.D.3d 
997,  4 N.Y.S.3d  143  (N.Y.  App.  Div.  3d 
Dep’t  2015). 
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Why  is  California  Thumbing  its  Nose  at  a Federal  Court? 


The  Ex  Post  Facto  Clause  of  the 
Constitution  provides  that  the  govern- 
ment can’t  retroactively  increase  the  penalty 
for  criminal  conduct.  It  applies  not  just  to 
initial  sentence  length  but  also  to  potential 
“good-time  credit”  prisoners  can  earn  to 
reduce  their  sentences. 

In  California,  prior  to  2010,  prisoners 
in  the  general  population  got  one  day  of 
good-time  credit  for  each  day  served,  while 
prisoners  in  disciplinary  segregation  got  one 
day  of  good-time  credit  for  each  three  days 
served.  Then,  in  January  2010,  the  legisla- 
ture changed  the  law  so  that  prisoners  sent 
to  disciplinary  segregation  based  on  alleged 
gang  affiliation  earned  no  good-time  credit 
whatsoever. 

And  the  new  rule  change  applied  ret- 
roactively, covering  prisoners  who’d  been 
convicted  and  sentenced  under  the  prior 
good-time  credit  regime. 

It  turns  out  that’s  unconstitutional. 
So  said  the  Ninth  Circuit  on  September 
25, 2015  in  a case  called  Hinojosa  v.  Davey 
[803  F.3d  412  (9th  Cir.  201  5),  petition  for 
cert. file i/j.The  court  explained  that  prior  to 
the  2010  amendments,  a potential  criminal 
defendant  would  know  that  his  sentence 
exposure  was  the  statutory  max  term,  minus 
one-to-one  credit  for  time  in  general  popu- 
lation, or  three-to-one  credit  for  SHU  time. 
And  he  had  a constitutional  right  to  those 
predictions  remaining  stable  throughout 
his  sentence. 

Such  predictability  is  of  both  con- 
stitutional and  practical  import.  The 
Hinojosa  decision  quotes  from  a 1981  Su- 
preme Court  case,  Weaver  v.  Graham,  that 
explained  that  “a  prisoner’s  eligibility  for 
reduced  imprisonment  is  a significant  factor 
entering  into  both  the  defendant’s  decision 
to  plea  bargain  and  the  judge’s  calculation 
of  the  sentence  to  be  imposed,”  and  that  a 
new  law  that  retroactively  “constricts  the 
inmate’s  opportunity  to  earn  early  release 
...  makes  more  onerous  the  punishment  for 
crimes  committed  before  its  enactment”  - 
which  the  Ex  Post  Facto  Clause  forbids. 

Many  prisoners  are  sent  to  segregation 
based  on  the  thinnest  and  most  evanescent 
allegations  of  gang  affiliation,  many  of 
which  are  little  more  than  racial  identifica- 
tion and  possession  of  prison  newsletters  or 
photos.  The  practice  of  so-called  “gang  vali- 


by  Caleb  Mason 

dation”  has  received  widespread  criticism, 
because  it  was  the  primary  vehicle  under 
which  thousands  of  California  prisoners 
were  placed  in  solitary  confinement  for 
years  at  a time. 

So  the  Hinojosa  decision  should  have 
been  great  news  - it  should  have  put  an  end 
to  the  retroactive  application  of  the  2010 
rule  changes,  and  several  hundred  prisoners 
should  have  regained  their  wrongfully  de- 
nied good- time  credit  and  had  their  release 
dates  recalculated. 

I thought  last  fall  that  the  state  had  be- 
gun that  process,  because  one  of  my  former 
clients  was  released  soon  after  the  Hinojosa 
decision  and  was  told  that  his  good-time 
credit  had  been  re-credited  to  him.  I was 
pleased  that  the  Department  of  Correc- 
tions and  Rehabilitation  was  following  the 
ruling,  and  a I wrote  a column  in  The  Grime 
Report  saying  so. 

It  turns  out  that  The  Crime  Report  is 
available  in  the  California  prison  system, 
because  after  my  column  appeared  I started 
getting  letters  from  prisoners  saying  they’d 
read  it  and  gone  to  their  counselors  to  ask 
for  recalculation  of  their  good-time  credit 
under  Hmojosa. 

They  were  told,  flatly,  no. 

Prison  officials  are  telling  prisoners  that 
the  Department  of  Corrections  is  not  award- 
ing any  back  good-time  credit  to  anybody 
based  on  Hinojosa,  and  that  the  Hinojosa 
decision  does  not  apply  to  anyone  other 
than  Hinojosa  himself.  Now,  to  a lawyer  that 
seems  absurd.  The  point  of  our  common- 
law  system  of  adjudicating  disputes  is  that 
an  appellate  court’s  decision  is  binding  on 
every  entity,  institution  and  individual  within 
its  jurisdiction.  So  when  the  Ninth  Circuit 
says  the  retroactive  application  of  a statute  is 
unconstitutional,  then  the  state  needs  to  stop 
retroactively  applying  that  statute. 

But  here’s  the  thing:  one  of  the  hold- 
overs from  the  uneasy  truce  the  Framers 
made  in  coming  up  with  our  constitutional 
system  is  the  concept  of  “dual  sovereignty” 
in  our  courts.  Each  state’s  court  system 
exists  side-by-side  with  the  federal  sys- 
tem. Now  it  turns  out  that  back  in  2011, 
a California  intermediate  appellate  court 
had  ruled  that  the  2010  good-time  statute 
changes  were  not  unconstitutional  under 
the  Ex  Post  Facto  Clause. 


So  what  we  have  now  in  California  is  a 
direct  conflict  between  a state  court  and  the 
controlling  federal  court  over  the  meaning 
of  a clause  in  the  federal  Constitution. 

In  a nutshell,  state  courts  do  not  have 
to  follow  the  rulings  of  the  lower  federal 
courts.  They  do  have  to  follow  the  Supreme 
Court,  but  the  Supreme  Court  decides 
fewer  than  100  cases  a year  (of  the  8,000  or 
so  cert  petitions  filed  each  year  from  more 
than  30,000  federal  appellate  decisions  and 
hundreds  of  thousands  of  state  decisions). 
So  in  a dispute  in  state  court,  a state  judge 
could  (and  likely  would)  follow  a state  ap- 
pellate decision  despite  a directly  contrary 
Ninth  Circuit  decision. 

But  the  dual  sovereignty  doctrine  does 
not  insulate  individual  state  officials  from 
federal  law. That’s  why, for  example,  a federal 
district  court  in  Kentucky  could  issue  an 
injunction  requiring  a state  official  to  issue 
marriage  licenses,  as  in  the  recent  Kim  Davis 
litigation.  Couldn’t  prisoners  in  California  do 
the  same?  Couldn’t  they  invoke  the  ancient 
right  of  habeas  corpus  - the  Great  Writ 
dating  from  the  barons’  revolt  against  King 
John  in  1215  - and  ask  a federal  judge  to 
order  prison  officials  (normally  the  warden 
is  the  named  defendant  in  a habeas  petition) 
to  give  them  back  their  unconstitutionally- 
denied  good-time  credit? 

The  answer  is  no. 

Prisoners  - unlike  every  other  cat- 
egory of  litigant  in  the  United  States  who 
wishes  to  vindicate  his  or  her  constitutional 
rights  - cannot  go  directly  to  federal  court 
to  challenge  the  constitutionality  of  their 
confinement.  They  are  required  by  federal 
law  to  first  litigate  all  habeas  issues  in  state 
court.  And  then,  once  they’ve  exhausted 
their  state  litigation,  prisoners  can  still  only 
get  relief  in  federal  court  if  they  can  show 
that  the  state  court  ruling  denying  their 
habeas  petition  was  “contrary  to,  or  involved 
an  unreasonable  application  of,  clearly 
established  Federal  law,  as  determined  by 
the  Supreme  Court  of  the  United  States.” 

That  means  that  in  order  to  challenge 
a state-court  denial  of  a habeas  petition  in 
federal  court,  a prisoner  must  show  that  the 
state-court  ruling  directly  conflicts  with  a 
Supreme  Court  decision-,  conflict  with  a fed- 
eral Circuit  Court  decision  is  not  enough. 
In  other  words,  California  state  courts  may 
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safely  ignore  what  the  Ninth  Circuit  says, 
because  prisoners  cannot  get  into  federal 
court  to  get  a hearing  despite  the  fact  that 
there  is  now  a controlling  precedent  from 
the  Ninth  Circuit  holding  that  the  denial  of 
good-time  credit  is  unconstitutional. 

If  a prisoner  can  get  the  issue  decided 
in  a federal  court,  then  the  federal  court  will 
follow  the  Ninth  Circuit  and  order  the  pris- 
oner’s release.  State  officials  such  as  prison 
wardens  are  bound  by  federal  court  orders. 
That’s  why  Hinojosa  himself  was  released. 
(In  a procedural  quirk  in  his  case,  the  state 
court  did  not  decide  his  habeas  petition  on 
the  merits,  but  instead  dismissed  it  on  the 
grounds  that  he  filed  it  in  the  wrong  place, 
so  the  federal  courts  were  able  to  reach  the 
constitutional  issue.) 

But  prisoners  cannot  get  into  federal 
court,  because  they  first  have  to  litigate  the 
issue  in  state  court,  and  the  state  courts  can 
ignore  the  Ninth  Circuit  precedent.  So  state 
officials  are  simply  ignoring  the  Ninth  Cir- 
cuit as  well,  because  they  know  that  prisoners 
can’t  get  into  court  to  enforce  the  ruling. 

That  is  an  interesting  state  of  affairs, 
one  which  I have  a hard  time  explaining  to 
non-lawyer  Americans,  let  alone  visitors 
from  other  countries  who  assume  that  the 
U.S.  has  one  court  system  and  one  deci- 
sional hierarchy  that  applies  throughout  the 
entire  country.  Still  more  surprising  is  who 
we  have  to  blame:  President  Bill  Clinton. 

The  Catch-22 1 just  described  was  cre- 
ated by  a 1996  federal  statute  championed 
by  Bill  Clinton  after  the  Oklahoma  City 
bombings,  the  Anti- terrorism  and  Effective 
Death  Penalty  Act,  or  AEDPA  for  short. 

Now,  as  I indicated  in  my  previous 
column  on  this  case  in  The  Crime  Report,  the 
State  of  California  - specifically,  Attorney 
General  Kamala  Harris  - could  simply  have 
decided  to  follow  the  Ninth  Circuit.There  is 
nothing  in  state  law  that  says  that  the  state 
must  ignore  decisions  of  the  Ninth  Circuit 
just  because  AEDPA  prevents  prisoners 
from  getting  into  federal  court. 

Unfortunately,  however,  the  state  has 
chosen  to  ignore  the  Ninth  Circuit. 

That’s  not  just  what  prisoners  are  say- 
ing, either;  it  is  the  state’s  official  response 
to  a public  records  request  I filed  with  the 
state  Department  of  Corrections,  asking  for 
information  regarding  the  state’s  response 
to  the  Hinojosa  decision. 

Here’s  the  official  response:  “CDCR 
states  that  one  inmate  has  been  released 
by  CDCR  as  of  the  date  of  this  request 


based  on  recalculation  of  his  release  date 
pursuant  to  Hinojosa-.  Mr.  Hinojosa.... 
CDCR  states  that  it  has  recalculated  one 
inmate  release  date  pursuant  to  Hinojosa-. 
Mr.  Hinojosa’s....” 

I also  asked  whether  CDCR  has  any 
written  policies  or  directives  regarding 
compliance  with  Hinojosa.  The  answer:  No. 

Needless  to  say,  I find  this  response 
deeply  disappointing  and  Attorney  General 
Harris  needs  to  rectify  the  situation.  It  may 
be  that  the  matter  has  not  actually  perco- 
lated up  to  the  Attorney  General’s  desk.  If 
so,  I hope  it  gets  there  soon.  The  buck  stops 
with  her.  She  should  make  a considered 
decision  about  whether  to  ignore  the  Ninth 
Circuit,  and  publicly  explain  it. 

Alternatively,  the  state  could  request 
that  the  Supreme  Court  of  California  issue 
an  advisory  opinion  about  the  constitu- 
tionality of  retroactive  application  of  the 
good-time  credit  system.  (The  Supreme 
Court  of  California,  unlike  federal  courts, 
is  empowered  to  issue  advisory  opinions.) 

But  the  current  state  of  affairs  is  un- 
tenable. Our  democracy  is  not  well-served 
when  a major  state  agency  decides  to  ignore 
a precedential  decision  of  the  governing 
federal  Court  of  Appeals  without  giving 
any  explanation,  and  gets  away  with  it  be- 
cause prisoners  are  barred  under  AEDPA 
from  getting  into  federal  court  to  enforce 
their  rights. 

Attorney  General  Harris  is  a front- 
runner in  the  race  for  a Senate  seat  from 
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California.  Her  candidacy  is  championed 
by  progressives  of  all  stripes.  I myself  have 
been  a longtime  Harris  fan,  and  I think 
she  will  make  an  excellent  senator.  But  I 
am  deeply  troubled  by  any  state  official  or 
agency  that  is  simply  thumbing  its  nose  at  a 
constitutional  ruling  issued  by  the  control- 
ling federal  Court  of  Appeals. 

The  state  should  not  take  advantage  of 
the  unduly  restrictive  AEDPA  barriers  to 
prisoners  accessing  the  federal  courts,  in  or- 
der to  hide  its  head  in  the  sand  and  pretend 
that  the  Hinojosa  decision  does  not  exist. 

The  Ex  Post  Facto  Clause  is  an  impor- 
tant component  of  the  suite  of  procedural 
rights  the  Constitution  created  to  protect 
all  Americans  from  arbitrary  and  exces- 
sive punishment.  Attorney  General  Harris 
needs  to  address  this  issue  publicly  and,  at  a 
minimum,  explain  what  the  state’s  position 
is  and  how  she  justifies  that  position. 

Caleb  Mason  is  a partner  at  Brown  White  & 
Osborn  m Los  Angeles,  and  a former  federal 
prosecutor.  A slightly  different  version  of  this 
article  appeared  in  The  Crime  Report  (www. 
thecrimereport.org)  on  March  17,  2016;  re- 
printed with  permission. 
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Tennessee  Sheriff's  Denial  of  Public 
Records  Merits  Attorney  Fee  Award 


A Tennessee  appellate  court  held 
the  sheriff  of  Marshall  County  had 
willfully  denied  access  to  public  records  re- 
quested by  PLN.  Consequently,  the  plaintiff 
was  entitled  to  attorney  fees  after  filing  a 
lawsuit  to  compel  production  of  the  records. 

In  February  2014,  PLN  managing 
editor  Alex  Friedmann  requested  various 
policies  and  contracts,  including  policies 
related  to  prisoners’  medical  care  and  the 
telephone  contract,  from  the  Marshall 
County  jail.  The  sheriff  refused  to  produce 
the  records  unless  Friedmann  appeared  at 
the  jail  in  person,  which  was  not  required 
under  Tennessee’s  public  records  law.  After 
repeated  delays,  Friedmann  retained  coun- 
sel and  filed  suit  in  chancery  court. 

At  trial  the  sheriff  stated  he  wouldn’t 
provide  public  records  to  just  anyone,  and  said 
he  drove  to  the  address  listed  on  Friedmann’s 
driver’s  license,  couldn’t  verify  whether  Fried- 
mann - who  had  lived  in  Tennessee  for  over 
20  years  - was  a state  resident,  and  reported 
him  to  the  state  Department  of  Homeland 
Security.  However,  his  testimony  conflicted 
with  the  repeated  denials  Friedmann  had 
received  via  email  from  the  sheriff’s  office. 

The  chancery  court  ruled  in  Fried- 
mann’s favor  and  ordered  production  of  the 
records  at  no  cost,  but  denied  reasonable 
attorney’s  fees.  [See:  PLN,  Jan.  2015,  p.32]. 

Friedmann  appealed  the  denial  of  fees. 
The  appellate  court’s  June  24,  2015  order 
began  by  reciting  the  numerous  efforts 
Friedmann  made  to  obtain  the  records  after 
being  informed  he  must  appear  in  person  to 
make  his  request,  which  included  obtaining  a 
formal  opinion  from  the  Tennessee  Office  of 
Open  Records  Counsel.  The  Court  of  Appeals 
held  the  imposition  of  a personal  appearance 
condition  to  receive  public  records  was  not 
permissible  under  the  state’s  public  records  law. 

The  appellate  court  then  turned  to  the 
issue  of  attorney’s  fees.  The  chancery  court 
found  fees  were  not  awardable  because  the 
sheriff’s  conduct  was  not  “willful”  and  in  bad 
faith. The  Court  of  Appeals  held  the  willful- 
ness determination  “should  focus  on  whether 
there  is  an  absence  of  good  faith  with  respect 
to  the  legal  position  a municipality  relies  on 
in  support  of  its  refusal  of  records.” 

The  trial  court  had  focused  on  the  sher- 
iff’s advice  from  counsel  that  he  could  require 
Friedmann  to  appear  in  person  to  obtain  the 


records.  In  several  emails  with  the  sheriff’s 
office,  however,  Friedmann  “repeatedly 
insisted  that  he  was  not  required  to  appear 
in  person  in  order  to  make  a public  records 
request,”  the  appellate  court  wrote.  He  also 
attached  an  opinion  from  the  Office  of  Open 
Records  Counsel  in  support  of  his  position, 
and  counsel  from  that  office  contacted  the 
Marshall  County  attorney  to  personally  advise 
him  “that  citizens  were  not  required  to  appear 
in  person  to  make  a public  records  request.” 

The  Court  of  Appeals  concluded  that 
the  sheriff’s  “insistence  on  a personal  ap- 


The  Sixth  Circuit  Court  of  Appeals 
held  that  a warden  who  placed  a double 
amputee  prisoner  with  MRS  A in  a segrega- 
tion unit  without  handicap  accommodations 
was  not  entitled  to  qualified  immunity. 

When  Martinique  Stoudemire,  23  at 
the  time,  entered  the  Michigan  Department 
of  Corrections  in  2002,  she  had  a long  and 
well-documented  history  of  health  problems. 
She  had  numerous  ailments  that,  without 
proper  care,  “bore  a significant  risk  of  ex- 
periencing kidney  and  liver  damage,  heart 
attacks,  amputations,  and  chronic  pain.” 

While  at  the  Huron  Valley  Women’s 
Facility,  Stoudemire’s  health  quickly  dete- 
riorated. Over  the  five  years  she  spent  at  the 
prison  she  suffered  a heart  attack,  liver  failure 
and  a number  of  life-threatening  embolisms. 
She  underwent  three  amputations,  eventu- 
ally losing  both  legs  below  the  knee. 

Stoudemire  claimed  her  health  com- 
plications were  due  to  inadequate  care  by 
prison  medical  staff.  At  issue  on  appeal  was 
her  claim  against  Warden  Susan  Davis,  who 
retired  in  2008,  a year  after  Stoudemire  was 
released.  The  claim  against  Davis  involved 
her  decision  to  quarantine  Stoudemire 
in  the  prison’s  segregation  unit  after  she 
contracted  MRSA  following  her  final  am- 
putation surgery  in  December  2006. 

While  in  segregation,  Stoudemire 
“was  never  provided  any  assistive  de- 
vices that  might  have  allowed  her  to  safely 
move  between  her  bed,  wheelchair,  toilet 


pearance  constituted  a willful  denial  of 
access  to  the  requested  records.”  The  trial 
court  had  thus  abused  its  discretion  in  deny- 
ing attorney’s  fees  and  costs;  the  judgment 
order  was  reversed  and  remanded  to  award 
reasonable  fees  and  costs.  Appellate  costs 
were  assessed  against  Marshall  County.  See: 
Friedmann  v.  Marshall  County,  471  S.W.3d 
427  (Tenn.  Ct.  App.  2015). 

Following  remand,  on  January  26,2016 
the  chancery  court  awarded  $8,982.50  in 
fees  to  Friedmann’s  attorney,  Robert  A. 
Dalton,  Jr. 


and  shower.  There  was  no  call  button,  so 
Stoudemire  had  to  shout  when  she  needed 
assistance.  She  alleged  that  the  medical  staff 
treated  her  with  contempt;  they  accused  her 
of  malingering  and  responded  with  hostility 
whenever  she  sought  assistance,  the  district 
court  wrote  in  its  order  denying  qualified 
immunity  to  Davis.  “As  a result,  Stoudemire 
was  left  to  care  for  herself.  She  was  forced 
to  crawl  from  her  bed  to  the  toilet.  On  one 
occasion,  she  had  to  urinate  in  a bowl.  On 
another  occasion,  she  defecated  on  herself.” 

Stoudemire’s  hygiene  was  neglected 
and  she  was  provided  only  one  shower  while 
in  segregation.  Moreover,  she  “was  required 
to  dress  her  wounds  herself,  which  put  her 
at  risk  of  infection.” 

Warden  Davis  argued  that  she  relied  on 
the  facility’s  medical  staff  to  provide  adequate 
care.  “This  argument  begs  the  question  of 
what  Davis  needed  to  be  told  in  order  to  com- 
prehend the  substantial  risk  to  Stoudemire,” 
the  Sixth  Circuit  wrote.  “In  today’s  society, 
handicap  facilities,  particularly  bathroom  ac- 
commodations, are  considered  ‘the  minimal 
civilized  measure  of  life’s  necessities.”’ 

“Davis’s  attempt  to  hide  behind  the 
health  care  staff  is  unavailing  because 
she  was  responsible  for  the  placement  [in 
segregation]  and  she  was  personally  aware 
of  Stoudemire’s  condition,”  the  appellate 
court  concluded,  holding  that  a jury  could 
find  Davis  liable.  The  district  court’s  denial 
of  qualified  immunity  was  affirmed.  See: 


Warden's  Decision  to  Quarantine 
Handicapped  Person  in  Unaccommodated 
Cell  Actionable;  $200,000  Settlement 
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represented  by  Michigan  attorney  Patricia  ment  of  Corrections,  U.S.D.C.  (E.D.  Mich.), 
Streeter.  See:  Stoudemire  v.  Michigan  Depart-  Case  No.  2:07-cv-15387-AJT-PJK. 

Suit  Filed  Over  New  Hampshire 
DOC's  Restrictive  Mail  Policy 


Stoudemire  v.  Michigan  Department  of  Cor- 
rections, 614  Fed.Appx.  798  (6th  Cir.2015). 

In  a previous  ruling  in  the  same  case, 
the  Sixth  Circuit  found  a prison  guard  at 
the  Huron  Valley  Women’s  Facility  was  not 
entitled  to  qualified  immunity  for  conduct- 
ing a harassing  strip  search  of  Stoudemire. 
[See:  PLN,  April  2014,  p.42]. 

Following  remand,  the  case  went  to 
a jury  trial  beginning  in  March  2016  but 
settled  on  April  12  before  a verdict  was 
entered.  The  state  prison  defendants  agreed 
to  pay  1200,000  for  Eighth  Amendment 
and  ADA  violations  for  placing  Stoudemire 
in  segregation  when  she  had  MRSA  and 
for  the  strip  search.  Corizon,  the  prison’s 
private  medical  contractor,  also  agreed  to 
settle  the  claims  against  it. 

“I  now  really  understand  how  admirable 
those  prisoners  and  former  prisoners  are  who 
stick  out  the  fight,  knowing  the  odds  against 
them  in  court,  and  that  a court  verdict  can  never 
give  back  what  was  taken  from  them,  as  well  as 
the  skill  and  resourcefulness  of  the  handful  of 
lawyers  who  manage  to  beat  the  odds  and  get 
large  verdicts  against  these  corporate  criminals,” 
said  Elizabeth  Alexander,  one  of  the  attorneys 
who  represented  Stoudemire,  who  was  also 


On  December  18,2015, the  American 
Civil  Liberties  Union  and  the  law  firm 
of  Bernstein,  Shur,  Sawyer  and  Nelson,  PA. 
filed  a federal  lawsuit  on  behalf  of  a three- 
year-old  child  and  his  grandmother,  claiming 
that  the  New  Hampshire  Department  of 
Corrections’  (NHDOC)  mail  policy  was 
overly-restrictive  and  unconstitutional. 

The  case  stemmed  from  the  grand- 
mother’s attempt  to  mail  a Thanksgiving 
card  and  drawing  the  child  had  made  to  his 
father,  who  is  incarcerated  at  the  Concord 
State  Prison  for  Men. 

The  NHDOC’s  mail  policy  was  imple- 
mented on  May  1,  2015  in  an  attempt  to 
curb  the  introduction  of  Suboxone  and 
similar  drugs  into  the  facility.  The  policy 
prohibits  prisoners  from  receiving  greet- 
ing cards,  picture  postcards  and  drawings, 
which  the  suit  argues  is  a violation  of  the 
First  and  Fourteenth  Amendments  to  the 


U.S.  Constitution. 

“With  this  sweeping  policy,  the  state 
has  eliminated  one  of  the  few  ways  young 
children  can  communicate  with  parents 
who  are  in  prison,”  said  Gilles  Bissonnette, 
Legal  Director  of  the  state  ACLU  chapter. 
“This  is  not  only  cruel,  but  also  counterpro- 
ductive for  New  Hampshire’s  over  2,300 
prisoners  and  their  families  waiting  for 
them  to  come  home.  Maintaining  family 
bonds  is  critical  for  prisoners  to  successfully 
reintegrate  into  society  upon  release.” 

The  lawsuit  seeks  unspecified  monetary 
damages  to  be  determined  by  a jury,  de- 
claratory judgment,  a permanent  injunction 
against  enforcement  of  the  mail  policy,  and 
attorney  fees  and  costs.  The  case  remains 
pending.  See:  Y.F.  v.  Wrenn,  U.S.D.C.  (D. 
N.H.),  Case  No.  l:15-cv-00510-PB. 

Additional  source:  www.aclu-nh.org 
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BOP  Recognizes  Humanist  Religion  after  Prisoner  Files  Suit 

by  Derek  Gilna 


The  American  Humanist  Asso- 
ciation, affiliated  with  over  1,000 
congregations  in  the  United  States,  has 
been  a recognized  religion  for  decades  - but 
it  took  a civil  rights  complaint  by  a federal 
prisoner  at  FCI  Sheridan  in  Oregon  to 
finally  get  the  Bureau  of  Prisons  (BOP)  to 
recognize  it  as  such. 

Jason  Michael  Holden,  incarcerated 
at  Sheridan,  had  tried  and  failed  to  have 
Humanism  recognized  by  the  chaplain  or 
case  manager  at  the  facility  as  a religion 
deserving  of  the  privileges  accorded  other 
religions  by  the  BOP,  so  he  was  left  with 
no  alternative  but  to  file  suit  in  federal 
court.  After  months  of  litigation,  the  parties 
entered  into  a settlement  that  recognizes 
Humanism  as  a religious  group  within 
BOP  facilities. 

In  a 42  U.S.C.  § 1983  action  brought 
under  the  First  and  Fifth  Amendments,  and 
Bivens  v.  Six  Unknown  Named Agents  of  Fed 
Bureau  of  Narcotics,  403  U.S.  388  (1971), 
Holden  argued  that  “The  Defendants’ 
policy  and  practice  of  discriminating  against 
non-theistic  inmates  and  Humanist  in- 
mates in  particular,  because  of  their  religious 
beliefs,  violates  the  Establishment  Clause  of 
the  First  Amendment  of  the  United  States 
Constitution,  as  well  as  the  Equal  Protec- 
tion mandate  of  the  Fifth  Amendment  of 
the  United  States  Constitution.” 

The  parties  agreed  as  part  of  the  set- 
tlement that  “all  requests  for  religious 
accommodations  are  subject  to,  and  governed 
by,  federal  regulations  28  C.F.R.  § 548.10- 
548.20  and  BOP  Program  Statement 
5360.09,  Religious  Beliefs  and  Practice  ...in- 
cluding, but  not  limited  to,  requests  for:  time 
and  space  for  religious  activities,  pastoral  or 
celebrant  visits,  community  involvement, 
observance  of  holy  days  and  access  to  re- 
ligious literature  and  study  materials.”  The 
BOP’s  recognition  of  a religion  is  significant 
because  in  a correctional  setting,  members 
of  a non-recognized  religion  are  unable  to 
procure  meeting  space,  outside  volunteers  to 
assist  in  the  worship  process  or  recognition  of 
their  religious  holidays,  effectively  preventing 
them  from  practicing  their  faith. 

Under  the  terms  of  the  July  2015 
settlement  agreement,  “The  BOP  shall 
add  a section  on  ‘Humanism’ to  the  BOP’s 
Manual  on  Inmate  Beliefs  and  Practices.... 


The  BOP  shall  create  a new  ‘Humanist’ 
religious  umbrella  group  in  SENTRY.... 
[and]  The  BOP  shall  add  Humanism  to  the 
Religious  Services  Annual  Report. ’’Federal 
prison  officials  also  agreed  to  pay  198,000 
in  attorney  fees  and  costs  to  Holden’s  at- 
torneys, including  Monica  Miller  with 
the  American  Humanist  Association  in 


The  Second  Circuit  Court  of  Ap- 
peals held  the  defendants  in  a civil 
rights  action  failed  to  establish  that  a pris- 
oner had  an  available  administrative  remedy 
for  exhaustion  purposes  under  the  Prison 
Litigation  Reform  Act  (PLRA). 

After  a New  York  federal  district  court 
granted  summary  judgment  to  the  defen- 
dants, prisoner  Gregory  Hubbs  appealed. 
His  complaint  alleged  that  he  was  severely 
beaten  by  Suffolk  County  sheriff’s  deputies 
on  November  10, 2009. 

Hubbs  was  in  a court  holding  cell  after 
a jury  trial  ended  in  his  conviction,  awaiting 
transfer  to  the  Suffolk  County  Correctional 
Facility  (SCCF).  While  there  he  struck  up 
a conversation  with  Anthony  Oddone,  a 
detainee  accused  of  murdering  an  off-duty 
Suffolk  County  guard. 

Oddone  offered  Hubbs  encouraging 
words  after  learning  he  had  been  convicted, 
and  Hubbs  responded,  “I  wish  you  the  best.” 
That  brief  interaction  did  not  sit  well  with 
several  deputies,  who  dragged  Hubbs  to 
another  cell  and  beat  him  for  expressing 
sympathy  to  Oddone. 

Another  detainee,  Natalie  Desire,  sub- 
mitted an  affidavit  stating  she  saw  Hubbs 
being  dragged  to  the  cell  as  the  deputies 
said  they  would  “show  you  how  to  keep 
your  fucking  mouth  shut,”  and  referring  to 
Oddone,  added  “he  killed  one  of  ours.”  She 
saw  deputies  slap  Hubbs  in  the  face  and 
one  choke  Hubbs  by  placing  his  forearm 
under  Hubbs’  neck.  Hubbs  then  began  to 
shake  in  what  appeared  to  be  a seizure,  and 
Desire  heard  one  deputy  say,  “enough  you 
are  going  to  kill  him.” 

Hubbs  subsequently  was  taken  to  an 
emergency  room,  where  it  was  determined 
he  had  suffered  a contact  seizure  and  head 


Washington,  D.C.  and  Benjamin  Haile 
with  the  Portland  Law  Collective  in  Port- 
land, Oregon. 

Compliance  with  the  settlement  terms 
will  be  monitored  by  a U.S.  Magistrate 
Judge  until  May  1,  2017.  See:  Holden  v. 
Bureau  of  Prisons,  U.S. D.C.  (D.  Ore.),  Case 
No.  3:14-cv-00565-HZ. 


trauma  with  a laceration  over  his  right  eye, 
as  well  as  swelling  and  bruising  around  the 
eye  and  ear. 

His  mother,  who  was  contacted  by 
Desire,  made  inquiries  with  SCCF  about 
Hubbs’beating  but  was  advised  that  because 
the  incident  involved  deputies  she  needed 
to  contact  Internal  Affairs  (IA)  at  the  sher- 
iff’s office,  as  “[s]heriffs  handle  anything 
on  the  courtroom  side  of  the  facility.”  The 
defendants  argued  that  the  IA  investigation, 
which  found  no  wrongdoing,  did  not  fulfill 
the  PLRA’s  administration  exhaustion  re- 
quirement and  that  Hubbs  was  required  to 
file  a grievance  with  SCCF  over  his  beating. 

The  Second  Circuit  noted  failure  to 
exhaust  is  an  affirmative  defense  that  places 
the  initial  burden  on  the  defendants.  The 
Court  of  Appeals  found  the  defendants 
failed  to  identify  Suffolk  County  statutes  or 
regulations  showing  administrative  remedies 
were  available  for  events  that  took  place  in 
the  court  holding  facility.  In  fact,  the  Court 
pointed  to  SCCF’s  Inmate  Handbook, 
which  stated  issues  outside  the  warden’s  con- 
trol “will  not  be  [the]  subject  of  a grievance.” 

The  conclusory  affidavit  of  the  SCCF 
grievance  administrator  stating  the  jail 
would  have  accepted  a grievance  on  inci- 
dents at  the  holding  facility  was  deemed 
insufficient  to  make  a legal  determination 
that  administrative  remedies  were  available 
to  Hubbs.  The  appellate  court  noted  there 
was  no  evidence  that  SCCF  had  accepted 
grievances  for  issues  at  the  holding  facil- 
ity in  the  past,  and  SCCF’s  statement  to 
Hubbs’  mother  that  she  must  contact  IA 
indicated  otherwise. 

The  district  court’s  order  was  vacated 
and  the  case  remanded  for  further  pro- 
ceedings because  administrative  remedies 


Second  Circuit:  Administrative  Remedies 
Unavailable  for  Beating  at  Holding  Facility 
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were  unavailable  to  Hubbs,  thus  he  was 
not  required  to  exhaust  them.  See:  Hubbs 
v Suffolk  County  Sheriff’s  Department,  788 


F.3d  54  (2d  Cir.2015). 

Following  remand,  the  case  proceeded 
to  a jury  trial  in  January  2016  but  settled 


before  the  trial  concluded.  Hubbs  was  rep- 
resented by  the  Brooklyn  law  firm  of  Stoll, 
Glickman  & Beilina,  LLP.  F^ 


Second  Circuit:  Truth  of  Arrest  Remains 
Despite  Connecticut  "Erasure"  Law 

by  Mark  Wilson 


The  Second  Circuit  Court  of  Ap- 
peals held  that  Connecticut’s  “Erasure 
Statute”  does  not  render  factually-true 
statements  about  a person’s  arrest  false. 

Connecticut  law  allows  for  the  destruc- 
tion of  arrest  records  if  an  individual  is 
found  not  guilty,  pardoned  or  the  charges 
are  nullified  or  dismissed.  “Any  person 
who  shall  have  been  the  subject  of  such  an 
erasure  shall  be  deemed  to  have  never  been 
arrested. ’’Conn.  Gen.  Stat.  § 54-142a(e)(3). 

On  August  20,  2010,  Lorraine  Martin 
and  her  two  sons  were  arrested  during  a drug 
raid  at  her  home.  Several  newspapers  reported 
on  the  arrest  and  Martin  conceded  those  re- 
ports were  factually  accurate  when  published. 

In  January  2012,  the  state  voluntarily 
dismissed  the  charges  against  Martin  and 


her  arrest  records  were  erased  pursuant  to 
§ 54-142a(e)(3). 

She  then  asked  the  newspapers  to 
remove  the  articles  concerning  her  arrest 
from  their  respective  websites.  She  argued 
that  once  the  erasure  occurred,  it  became 
false  and  defamatory  to  report  on  her  arrest 
because,  by  operation  of  the  Erasure  Statute, 
she  was  deemed  to  have  never  been  arrested. 

The  newspapers  refused  and  Martin 
filed  suit.  The  federal  district  court  granted 
summary  judgment  to  the  papers,  holding 
that  the  erasure  law  “does  not  alter  the  his- 
torical fact  that  Ms.  Martin  was  arrested.” 

The  Second  Circuit  affirmed,  finding 
that  “Martin  misunderstands  the  effect  of 
the  Erasure  Statute.”  That  is,  “the  statute 
creates  legal  fictions,  but  it  does  not  and 


cannot  undo  historical  facts  or  convert 
once-true  facts  into  falsehoods,”  the  ap- 
pellate court  explained.  “Because  there  is 
no  dispute  that  the  articles  published  by 
the  [newspapers]  accurately  report  Martin’s 
arrest,  her  various  publication-related  tort 
claims  necessarily  fail.  Martin’s  claims  for 
libel  and  placing  another  in  a false  light  fail 
because  the  articles  do  not  contain  false- 
hoods. Her  claim  for  negligent  infliction 
of  emotional  distress  fails  because  there  is 
nothing  negligent  about  publishing  a true 
and  newsworthy  article.” 

The  district  court’s  judgment  was  af- 
firmed, and  the  U.S.  Supreme  Court  denied 
Martin’s  petition  for  review.  See:  Martin  v. 
Hearst  Corp.,  Ill  F.3d  546  (2d  Cir.  2015), 
cert,  denied.  FI 
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A "Quantum  Leap"  Isn't  Far  Enough  for  the  Prison  Phone  Industry 

by  Carrie  Wilkinson 


The  December  2015  issue  of  Prison 
Legal  News  detailed  a historic  October 
2015  rulemaking  decision  by  the  Federal 
Communications  Commission  (FCC)  to 
comprehensively  reform  the  prison  phone 
industry.  Regular  PLN  readers  are  all 
too  familiar  with  abuses  by  prison  phone 
companies,  which  have  long  price-gouged 
prisoners  and  their  families.  [See:  PLN , 
Dec.  2013,  p.l;  April  2011,  p.l]. 

The  FCC  voted  to  cap  debit  and 
prepaid  prison  phone  calls  at  $.ll/min., 
and  collect  calls  at  $.14/min.  (to  be  phased 
down  to  $.ll/min.  over  a two-year  period). 
Prepaid  and  debit  phone  calls  at  jails  were 
capped  on  a scale  based  on  facility  size, 
ranging  from  $.14/min.  to  $.22/min.,  while 
collect  calls  at  jails  were  capped  at  $.49/ 
min.  (to  phase  down  to  lower  rates  over 
a two-year  period).  The  rate  caps  for  calls 
from  federal  and  state  prison  systems  were 
to  become  effective  March  17, 2016,  while 
the  caps  on  jail  calls  were  scheduled  to  go 
into  effect  June  20, 2016. 

Pursuant  to  the  FCC’s  order,  all  con- 
nection fees  for  prison  and  jail  phone  calls 
were  prohibited  (e.g.,  for  rates  such  as  $1.50 
to  connect  plus  $.20/minute,  the  $1.50  fee 
was  banned).  Further,  flat- rate  calls  were 
eliminated  - when  one  rate  is  charged 
regardless  of  the  duration  of  the  call.  All 
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ancillary  fees  were  banned  except  three: 
automated  payments  by  phone  or  online 
are  capped  at  $3.00,  payments  through  a 
live  agent  are  capped  at  $5.95  and  no  more 
than  $2.00  can  be  charged  for  paper  billing 
statements. 

Described  as  a “quantum  leap  in  prison 
and  jail  phone  industry  reform”  by  PLN 
managing  editor  Alex  Friedmann,  the 
FCC’s  order  still  stopped  short  of  the  finish 
line.  Editor  Paul  Wright  mentioned  in  last 
month’s  issue  of  PLN  that  several  prison 
phone  service  providers,  including  Global 
TePLink  and  Securus,  had  filed  suit  in  the 
D.C.  Circuit  Court  of  Appeals  contest- 
ing the  FCC’s  order.  At  least  nine  states 
and  several  sheriff’s  offices  have  joined  or 
intervened  in  the  suit.  On  March  7, 2016, 
the  appellate  court  issued  a partial  stay 
prohibiting  the  rate  caps  from  going  into 
effect,  though  the  court  did  not  stay  the 
FCC’s  order  with  respect  to  ancillary  fees, 
connection  fees  and  flat-rate  calls,  among 
other  provisions. 

On  March  23, 2016,  the  DC  Court  of 
Appeals  entered  another  stay,  preventing 
the  FCC  from  applying  the  2013  interim 
rate  caps  for  interstate  (long  distance)  calls 
to  intrastate  (in-state)  calls.  This  means 
that  while  interstate  rates  for  calls  made 
from  correctional  facilities  remain  capped  at 
$.25/min.  for  collect  and  $.21/min.  for  debit 
and  prepaid  calls,  intrastate  phone  rates  are 
completely  unregulated  by  the  FCC  until 
the  appellate  court  lifts  the  stays  or  enters  a 
final  order  in  the  case.  Flowever,  the  limits 
on  ancillary  fees  did  go  into  effect  on  March 
17, 2016,  as  did  the  ban  on  connection  fees 
and  flat-rate  calls. 

In  some  cases,  the  FCC’s  elimination  of 
flat-rate  calls  had  unintended  consequences. 
For  example,  some  detention  facilities  re- 
placed low-priced  flat-rate  local  calls  with 
a per-minute  rate  that  resulted  in  higher 
costs.  Minnesota  DOC  prisoners  report 
that  a 15-minute  local  call  at  metro  facili- 
ties that  used  to  be  a flat  $.35  regardless  of 
duration  is  now  $.05/min.,  which  adds  up 
to  $.75  for  a 15-minute  call.  In  Tennessee, 
DOC  officials  replaced  a flat-rate  of  $.80 
to  $.89  per  local  call  with  a rate  of  $.07/ 
min.  - or  $2.10  for  a 30-minute  call.  PLN 
is  monitoring  this  issue  and  will  be  filing 
a comment  with  the  FCC  to  explain  these 


unintended  consequences. 

Not  all  of  the  news  is  negative.  Based 
on  public  interest  and  awareness  generated 
by  the  national  Campaign  for  Prison  Phone 
Justice  - co-coordinated  by  the  Human 
Rights  Defense  Center  (HRDC),  PLNs 
parent  organization  - a number  of  state 
prison  systems  adopted  lower  phone  rates 
despite  the  court-ordered  stays,  in  anticipa- 
tion that  the  FCC’s  rate  caps  would  go  into 
effect  as  scheduled.  The  Minnesota  DOC 
implemented  rates  of  $.05/min.  for  all  calls 
from  state  prisons  effective  March  17,2016, 
and  $.01/min.  for  TTY-TTY  calls  for  deaf 
and  hard  of  hearing  prisoners.  A memo  is- 
sued by  MN  DOC  assistant  commissioner 
Bruce  Reiser  on  March  9,2016  described  the 
new  rates  as  “fair  and  consistent,”  and  said 
they  “will  allow  offenders  across  all  facilities 
to  make  reasonably  priced  phone  calls.” 

Prison  officials  in  Washington  State 
capped  the  rates  for  all  phone  calls  at 
$.ll/min.  effective  March  17,  2016.  “The 
Washington  Department  of  Corrections 
has  decided  to  adopt  the  new  and  more 
progressive  rates  and  not  wait  for  further 
legal  decisions  on  the  FCC’s  decision,”  stated 
Jeremy  Barclay,  Communications  Director 
for  the  Washington  DOC.  Additionally,  the 
North  Carolina  Department  of  Public  Safety 
changed  its  prison  phone  rates  to  $.10/min. 
for  in-state  and  long  distance  calls  effective 
March  17,2016  and  limited  ancillary  fees  to 
the  caps  set  forth  in  the  FCC’s  order. 

More  needs  to  be  done,  though. 
HRDC  has  long  advocated  for  a rate  cap  of 
$.05/min.  for  all  calls  made  from  detention 
facilities,  no  ancillary  fees,  an  end  to  kick- 
backs  paid  by  prison  phone  companies  and 
increased  transparency,  and  will  continue  its 
efforts  to  reach  those  goals. 

HRDC  is  currently  gathering  informa- 
tion from  all  50  state  prisons  systems  and 
updating  the  data  posted  on  its  phone  jus- 
tice website:  www.prisonphonejustice.org. 
HRDC  plans  to  file  additional  comments 
on  the  FCC’s  docket  related  to  the  prison 
phone  industry,  as  many  of  the  underlying 
problems  remain  unresolved:  monopoly 
prison  and  jail  phone  contracts  that  pro- 
vide commission  kickbacks  to  corrections 
agencies,  resulting  in  inflated  phone  rates 
at  the  expense  of  prisoners  and  their  family 
members.  PI 
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Hawaii  Prisons  Experience  Security  Failures, 
Other  Troubling  Incidents 


Operations  and  management  at 
two  Hawaii  prisons  are  under  scrutiny 
following  a series  of  incidents  over  the  past 
several  years  that  have  ranged  from  prisoner 
deaths  and  escapes  to  sexual  harassment  by 
staff  members  and  the  beating  of  a prisoner 
that  resulted  in  criminal  charges. 

Five  deaths  during  a two-month  period 
at  the  Halawa  Correctional  Facility  (HCF) 
and  Oahu  Community  Correctional  Center 
(OCCC)  indicated  failures  in  institutional 
policies  and  practices. 

“In  the  past  15  years  ...  we  have  never 
heard  of  this  in  Hawaii  prisons,”  said  Kat 
Brady,  who  coordinates  the  Community 
Alliance  on  Prisons.  “So  it  is  deeply,  deeply 
concerning.” 

The  first  in  the  series  of  deaths  that 
occurred  between  March  and  May  2013 
was  a murder.  OCCC  prisoner  Cyril 
Chung,  76,  died  of  blunt  force  trauma  to 
the  head  on  March  9.  His  cellmate,  Joseph 
Tui,  had  a history  of  paranoid  delusions 
and  schizophrenia;  officials  said  Tui  should 
never  have  been  housed  with  Chung.  In 
March  2016,  Tui  was  found  guilty  of  reck- 
less manslaughter.  He  faces  up  to  20  years 
in  prison  for  the  death  of  his  cellmate  and 
another  five  years  for  second-degree  assault 
of  a hospital  worker. 

On  April  8,  2013,  Darius  Puni-Mau 
hanged  himself  in  his  cell  at  HCF.  Two 
weeks  later,  on  April  21,  Ikaika  Andrade 
was  found  hanging  in  his  OCCC  cell. 
Both  deaths  were  ruled  suicides.  Just  10 
days  after  Andrade  died,  Mark  Davis,  Jr., 
25,  was  found  unresponsive  in  his  cell  at 
OCCC  by  medical  staff.  His  death  on  May 
9,  2013,  while  apparently  due  to  natural 
causes,  raised  an  alarm. 

“This  is  the  second  death  in  the  Hous- 
ing Unit  in  one  week,”  said  Ted  Sakai, 
then-director  of  the  Hawaii  Department  of 
Public  Safety  (DPS).  “I  am  emphasizing  to 
our  staff  that  we  have  a crisis  on  our  hands.” 

Davis  was  at  OCCC  awaiting  trial 
for  a felony  assault  charge  on  a nurse  at 
a state  hospital,  where  he  had  been  held 
since  2005  after  being  found  not  guilty  by 
reason  of  insanity  of  the  rape  and  murder 
of  a 6-year-old  girl. 

The  spate  of  deaths  in  a two-month 


by  David  M.  Reutter 

period  was  “alarming  and  of  great  concern,” 
said  state  Senator  Will  Espero,  who  noted 
the  Attorney  General’s  office  would  investi- 
gate. “The  AG’s  involvement  might  uncover 
something  not  previously  seen  or  found, ”he 
said.  “Their  independent  eyes  can  be  helpful 
considering  the  situation  involved  here.” 

It  was  hoped  the  series  of  deaths  would 
end,  but  on  May  19, 2013,  Catherine  Cal- 
lahan, 56,  was  found  dead  in  her  cell.  Her 
suicide  revealed  an  institutional  failure. 

Callahan  had  been  on  suicide  watch 
from  May  2 to  May  7.  “This  inmate  was  in 
the  female  module  of  what  we  call  general 
population,”  said  Max  Otani,  Deputy  Di- 
rector of  Corrections.  “She  was  not  in  any 
special  holding  or  in  any  type  of  suicide 
watch  type  of  situation.” 

The  earlier  suicide  watch  should  have 
served  as  a warning,  according  to  Kat  Brady. 
“When  someone  was  on  suicide  watch,  one 
would  think  the  state  would  be  heightened 
to  look  at  her  and  monitor  her  and  to  look 
at  her  more  frequently,”  she  said. 

Sakai  agreed  that  such  measures  should 
have  been  taken.  “The  observations  and 
visits  need  to  be  conducted  by  ACOs  (Adult 
Corrections  Officers),  their  supervisors, 
facility  management,  healthcare  staff,  and 
mental  health  staff,”  he  stated. 

“Although  you  can’t  control  what  an 
inmate  may  do  in  the  privacy  of  their  cell 
100%,  obviously  we  are  failing  somewhere,” 
said  Senator  Espero.  “These  incidents  are 
proving  that  we  need  to  do  a better  job.” 

Other  incidents  revealed  other  types  of 
failures  by  prison  staff.  In  September  2013, 
OCCC  guards  Kevin  Ignacio  and  Ismael 
Castro  were  charged  with  third-degree  as- 
sault on  prisoner  Jeffery  Diaz.  [See:  PLN, 
April  2014,  p.56]. 

Diaz  was  beaten  to  a “bloody  mess” 
in  October  2012  after  he  refused  to  take 
a shower,  reported  Hawaii  News  Now. 
Court  filings  claimed  Ignacio  had  encour- 
aged other  prisoners  to  harass  and  attack 
Diaz.  Ignacio  was  charged  with  repeatedly 
punching  Diaz  while  he  was  handcuffed; 
following  those  blows  to  the  head  and  face, 
Castro  kicked  Diaz. 

“Both  cases  involve  assaults  on  inmate 
Jeffery  Diaz  that  occur  within  minutes  of 


each  other,”  wrote  Deputy  Attorney  Gen- 
eral Albert  Cook.  “In  fact,  [officer]  Castro 
assaults  inmate  Diaz  while  he  is  handcuffed 
and  escorted  back  to  his  cell ...  immediately 
after  Ignacio  assaulted  Diaz.” 

In  November  2015,  Diaz  and  several 
other  prisoners  filed  a pro  se  lawsuit  in  fed- 
eral court  alleging  pervasive  violence  and 
excessive  use  of  force  by  prison  guards. That 
case  remains  pending.  See:  Pitts  v.  Espinda, 
U.S.D.C.  (D.  Haw.),  Case  No.  l:15-cv- 
00483-JMS-KJM. 

Meanwhile,  on  August  9,  2013,  a 
female  prison  guard  filed  a lawsuit  that 
accused  fellow  guard  Tahu  Kakai  of  sexual 
harassment  and  other  misconduct,  includ- 
ing sexual  assault.  The  suit  also  accused 
DPS  officials  of  “negligent  hiring”  and 
failing  to  take  action  to  end  a hostile  work 
environment. 

The  female  guard,  who  was  named  as 
Jane  Doe,  began  working  at  OCCC  in  Au- 
gust 2012. Two  months  later,  Kakai  sent  her 
a “friend”  request  on  Facebook  and  asked 
her  to  call  or  text  him.  When  she  accepted 
the  friend  request,  Kakai  sent  her  a series 
of  naked  photos  and  sexually  explicit  texts. 

“We  understand  another  female  sent 
similar  complaints,”  said  the  woman’s  at- 
torney, Joseph  Rosenbaum,  referring  to 
complaints  sent  to  DPS  about  Kakai’s 
inappropriate  conduct. 

Another  personnel  probe  is  currently 
investigating  two  OCCC  supervisors  who 
allowed  an  unauthorized  civilian  behind 
bars  and  then  tried  to  orchestrate  a cover- 
up.  In  January  2016,  several  prisoners 
barricaded  themselves  inside  their  cell  in  an 
attempt  to  stall  their  transfer  to  a segrega- 
tion unit.  The  guards  asked  the  father  of 
one  of  the  prisoners  for  help,  granting  him 
access  to  the  housing  unit  to  successfully 
negotiate  his  son’s  surrender.  The  incident 
was  never  documented  and  the  supervisors 
allegedly  instructed  their  subordinates  not 
to  report  it. 

Then  there  are  the  escapes.  In  February 
2013,  OCCC  pre-trial  detainee  Teddy  Mu- 
net  absconded  during  a transport  to  court. 
Four  vans  were  unloading  detainees  when 
Munet,  who  was  awaiting  trial  on  second- 
degree  murder  charges,  slipped  away.  He 
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was  not  wearing  the  customary  shackles 
and  was  in  street  clothes,  which  is  normal 
for  those  who  go  to  court. 

“Many  lessons  were  learned  on  this 
one,” Sakai  acknowledged  at  a Hawaii  Sen- 
ate informational  briefing. 

A massive  manhunt  ensued  in  down- 
town Honolulu  and  Munet  was  captured 
later  that  same  day.  Sakai  said  DPS  officials 
would  ensure  that  all  prisoners  are  properly 
restrained,  and  would  stagger  transport  vans 
and  install  radios  in  the  vans  to  ensure  they 
can  contact  local  law  enforcement. 

At  the  hearing,  state  Senator  Rosalyn 
Baker  said  she  had  toured  OCCC’s  hold- 
ing cells,  where  prisoner  Cyril  Chung  was 
murdered  by  his  cellmate  just  weeks  after 
Munet’s  escape.  She  described  the  cells  as 
“pretty  deplorable.” 

In  June  2014,  two  prisoners  escaped 
from  OCCC  less  than  a week  apart.  Allan 
Abihai,  a convicted  rapist,  simply  walked 
away  from  a work  furlough  program.  A few 
days  later,  Daniel  Skelton  was  able  to  climb 
through  the  bathroom  ceiling  up  to  the  roof, 
jump  off  the  one-story  building  and  leave 
through  the  front  entrance.  Skelton’s  escape 
remained  unnoticed  until  the  next  morning 
before  sparking  a three-day  search. 

The  escapes  exposed  major  weaknesses 
in  OCCC’s  security  measures  and  proce- 
dures. The  Department  of  Public  Safety 
made  several  upgrades  to  the  facility,  but 
admitted  no  steps  had  been  taken  to  address 
overcrowding  issues.  In  December  2015, 
OCCC  housed  1,155  prisoners  in  a facility 
intended  for  628. 

There  had  been  suggestions  of  clos- 
ing OCCC  and  either  expanding  HCF  or 
building  a new  prison  in  West  Oahu,  but 
the  discussions  never  resulted  in  action. 
Due  to  overcrowding,  for  many  years  state 
officials  have  sent  hundreds  of  Hawaii 
prisoners  to  privately-operated  facilities  on 
the  U.S.  mainland,  far  from  their  families, 
which  has  resulted  in  other  problems.  [See, 
e.g.,  PLN,  Nov.  2012,  p.30;  March  2012, 
p.28;  Aug.  2011,  p.38;  Dec.  2001,  p.14]. 

The  security  breaches  and  staff  mis- 
conduct at  OCCC  and  HCF  finally 
spurred  Governor  David  Y.  Ige  to  put 
Hawaii’s  prison  system  at  the  top  of  his 
agenda.  In  January  2016,  the  Ige  admin- 
istration announced  plans  to  build  a new 
facility  in  the  Halawa  Valley  to  replace 
OCCC.  The  Department  of  Public  Safety 
will  be  requesting  proposals  on  how  to 
fund  the  half-billion-dollar  project,  and 


are  already  entertaining  the  idea  of  a lease- 
back arrangement  with  a private  prison 
company. 

The  new  facility  would  be  able  to 
house  up  to  1,000  prisoners  and  would 
take  five  to  seven  years  to  complete.  The 
proposed  construction  site  is,  however, 
within  close  proximity  of  the  U.S.  Navy’s 
Red  Hill  Underground  Fuel  Storage  Fa- 
cility, which  is  known  for  fuel  leaks  and 
contaminated  groundwater.  Conveniently, 
the  prison-building  proposal  exempts  state 
officials  from  having  to  conduct  a new  en- 
vironmental impact  assessment.  During  a 
Senate  Public  Safety  hearing,  former  HCF 
prisoner  DeMont  Conner  voiced  concerns 
about  the  potential  adverse  health  effects 
the  location  may  have  on  prisoners  housed 
at  the  new  facility. 

Given  the  past  indifference  shown  to 
prisoners  at  OCCC  and  HCF,  though,  it’s 
unlikely  that  Hawaii  officials  will  begin 
showing  concern  now.  During  a hearing 
on  February  4,  2016,  Kat  Brady  with  the 
Community  Alliance  on  Prisons  expressed 
opposition  to  exempting  the  proposed 
prison  from  an  environmental  review. 

“Every  person  in  OCCC  is  a member 
of  our  community,  thus  making  visiting 
from  family  and  friends  even  more  difficult 
is  a huge  impact,”  she  testified.  “Has  this  site 
ever  been  surveyed  both  for  cultural  sites 
and  potential  environmental  problems?  Has 
soil  sampling  been  done?  Has  contamina- 
tion from  nearby  Red  Hill  (i.e.  leaking 
underground  fuel  tanks)  been  detected  at 
the  site?  Has  the  impact  of  building  been 
analyzed  on  the  Halawa  Correctional 
Facility  and  the  health  and  safety  of  the 
men  inside  and  the  men  and  women  who 
work  there?” 

While  all  were  good  questions,  state 
officials  did  not  have  good  answers. 

Sources:  www.civilbeat.com,  www.starad- 
vertiser.  com,  www. hawaiinewsnow.  com, 
www.  khon.2.  com,  www.hawaiifreepress.  com 
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Seventh  Circuit:  Former  Parolee  May 
Sue  Over  Delayed  Release  from  Parole 


On  May  19,  2015,  the  Seventh 
Circuit  Court  of  Appeals  held  that 
a former  parolee  may  pursue  an  Eighth 
Amendment  claim  in  a 42  U.S.C.  § 1983 
civil  rights  suit  alleging  a parole  officer 
had  intentionally  delayed  her  release  from 
supervision  until  after  her  parole  end  date. 

Aimee  Lynn  Hankins  was  convicted  of 
battery  in  Arkansas  and  eventually  placed 
on  parole  for  three  years.  She  moved  to 
Illinois,  at  which  point,  pursuant  to  the 
Interstate  Compact  for  Adult  Offender 
Supervision,  the  Illinois  Department  of 
Corrections  (DOC)  became  responsible 
for  her  parole. The  DOC  assigned  her  case 
to  parole  officer  Tom  Lowe. 

Hankins  reportedly  asked  Lowe  when 
her  parole  would  expire,  and  he  responded 
that  Arkansas  would  determine  the  date. 
He  also  ordered  her  not  to  contact  Arkan- 
sas officials  to  request  that  information.  In 
Lebruary  2011,  Lowe  told  Hankins  that 
her  parole  had  expired.  She  later  filed  suit 
in  federal  court,  alleging  that  he  had  in- 
tentionally kept  her  on  parole  beyond  her 
parole  termination  date  in  January  2010. 

The  district  court  dismissed  the  case 
for  failure  to  plead  facts  necessary  to  state 
a claim.  Essentially,  it  found  that  Han- 
kins never  disputed  Lowe’s  assertion  that 
Arkansas  determined  when  she  should 
be  released  from  parole,  and  that  released 
him  from  liability  for  any  mistake  made 
in  calculating  her  parole  termination  date. 
Hankins  appealed. 

The  Seventh  Circuit  first  noted  that 
parole  is  a form  of  custody,  and  that  while 
on  parole  Hankins  was  required  to  obtain 
Lowe’s  permission  to  leave  the  county 
she  lived  in  or  spend  the  night  away  from 
home;  she  had  to  accept  home  visits  from 
Lowe  and  other  parole  officers  at  their 
discretion;  and  she  was  required  to  attend 
and  participate  in  counseling  sessions.  A 
person  unlawfully  kept  on  parole  beyond  its 
termination  date  is  entitled  to  habeas  cor- 
pus relief  and  may  seek  damages  under  42 
U.S.C.  § 1983,  the  Court  of  Appeals  held. 

The  district  court  erred  when  it  al- 
lowed Lowe  to  shift  his  duty  to  know  the 
termination  date  of  parolees  under  his 
supervision  to  Arkansas,  according  to  the 
appellate  court.  Thus,  he  had  knowledge  of 
a preventable  risk  but  refused  to  do  some- 


thing as  trivial  as  making  a phone  call  to 
Arkansas  authorities  to  prevent  that  risk 
from  materializing.  Lowe  appeared  to  have 
“deliberately  withheld  essential  information 
that  he  was  required  to  obtain,”  possibly 
causing  Hankins  to  remain  on  parole  for  an 
extra  13  months  - which  would  constitute 
an  Eighth  Amendment  violation. 

The  actual  end  date  for  Hankins’parole 
was  not  clear  from  the  pleadings  in  the  case. 


IN  A CASE  OF  ALLEGED  STAFF  MISCONDUCT 

at  a Delaware  prison,  nine  prisoners  filed 
suit  in  Sussex  County  Superior  Court  al- 
leging that  a former  prison  doctor  sexually 
assaulted  them  on  numerous  occasions. 

The  prisoners’  lawsuit  claims  that 
Dr.  Lawrence  McDonald  committed  the 
assaults  under  the  pretext  of  performing 
medical  exams,  and  that  his  practices  were 
so  well  known  at  Sussex  Correctional  Insti- 
tution (SCI)  that  other  employees  referred 
to  him  as  “Dr.  Leelgood”  and  “the  finger.” 

McDonald  is  alleged  to  have  per- 
formed unnecessary  rectal  exams,  often 
without  gloves,  and  “repeatedly  touched, 
fondled,  and  digitally  penetrated  inmates 
...  for  no  legitimate  medical  reason.”  One 
prisoner  alleged  he  was  fondled  when  he 
sought  medical  care  for  a rash  on  his  face. 
Another  prisoner  said  that  Dr.  McDonald 
made  him  say  “thank  you,  doctor”  after 
McDonald  performed  rectal  exams  on 
him.  Another  prisoner  claimed  McDonald 
stuck  a needle  in  his  groin  for  no  apparent 
medical  purpose. 

The  lawsuit  states  that  prison  officials 
ignored  repeated  complaints  about  Mc- 
Donald’s misconduct  and  defended  him 
against  such  allegations,  retaliating  against 
prisoners  who  complained.  According  to 
the  suit,  “Inmates  complaining  about  the 
sexual  abuse  were  often  harassed,  ridiculed 
or  abused.” 

Stephen  Hampton,  the  attorney  repre- 
senting the  prisoners,  said  all  of  them  had 
serious,  ongoing  medical  issues.  One  had 
hepatitis  C,  which  was  not  discovered  until 


Since  it  was  possible  that  her  parole  had  not 
been  terminated  before  she  was  released 
from  supervision  in  February  2011,  the 
Court  of  Appeals  noted  the  end  date  should 
be  determined  on  remand.  The  Court  re- 
versed the  judgment  of  the  district  court 
with  respect  to  Hankins’  Eighth  Amend- 
ment claim  and  remanded  the  case,  which 
remains  pending.  See:  Hankins  v.  Lowe , 786 
F.3d  603  (7th  Cir.2015).P 


after  Dr.  McDonald  left  the  prison. 

Prisoner  Theodore  Barrett  alleged  that 
he  was  called  “snitch  of  the  month”  over  the 
prison  intercom  after  he  accused  McDonald 
of  misconduct.  The  suit  further  claims  that 
a prison  psychiatrist  was  pressured  to  “be 
a team  player”  and  ignore  prisoners’  com- 
plaints. The  psychiatrist  reported  this  to  the 
DOC  commissioner. 

Delaware’s  prisons  have  been  the  stage 
for  numerous  complaints  of  staff  miscon- 
duct in  recent  years.  For  example,  former 
guard  Christopher  Peck  pleaded  guilty  to 
having  sex  with  multiple  prisoners,  and 
was  sentenced  to  three  years  in  prison  in 
June  2014.  [See:  PLN,  July  2014,  p.56]. 
The  previous  year  another  guard,  James 
Apgar,  was  suspended  with  pay  after  be- 
ing accused  of  putting  Ajax  or  Comet  into 
bread  given  to  several  prisoners,  sickening 
them. The  prisoners  filed  suit  and  settled  the 
case  in  August  2015.  See:  Rushing  v.  Apgar ; 
U.S.D.C.  (D.  Del.),  Case  No.  l:13-cv- 
01103-GMS. 

The  lawsuit  against  Dr.  McDonald  was 
removed  to  federal  district  court;  Correct 
Care  Solutions,  LLC,  the  private  company 
that  employed  McDonald  at  SCI,  was  also 
named  as  a defendant,  as  was  SCI  Health 
Services  Administrator  Jill  Mosser,  warden 
G.R.  Johnson,  deputy  warden  Linda  Valen- 
tino and  Connections  Community  Support 
Programs,  Inc. 

On  September  25,  2015  the  district 
court  ruled  on  the  defendants’  motions  to 
dismiss  and  motion  for  judgment  on  the 
pleadings.  The  court  found  that  the  prison- 
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ers  had  properly  filed  an  affidavit  of  merit 
as  required  by  Delaware  law  for  medical 
malpractice  claims;  that  several  of  the 
plaintiffs’  claims  were  subject  to  dismissal 
due  to  the  statute  of  limitations;  and  that 
some  plaintiffs  had  exhausted  administra- 
tive remedies  by  filing  grievances  which 


received  no  response  from  prison  officials, 
while  others  failed  to  file  grievances  due 
to  fear  of  retaliation,  which  was  sufficient 
for  exhaustion  purposes  at  this  stage  of 
the  proceedings.  The  court  also  dismissed 
several  defendants  due  to  lack  of  personal 
involvement. 


Accordingly,  the  district  court  granted 
the  defendants’  motions  in  part  and  denied 
them  in  part.  The  case  remains  pending.  See: 
Barrett  v.  McDonald,  U.S.D.C.  (D.  Del.), 
Case  No.  l:14-cv-00742-LPS. 

Additional  source:  www.usatoday.com 


Idaho  Prison  Population  Drops,  Out-of-State  Prisoners  Returned 

by  Christopher  Zoukis 


IN  A POSITIVE  SIGN  OF  DECLINING  PRISON 

populations,  on  February  10,2016,  Idaho 
Department  of  Correction  Director  Kevin 
H.  Kempf  announced  that  all  173  state 
prisoners  remaining  at  the  Kit  Carson 
Correctional  Center,  a Colorado  facility 
operated  by  Corrections  Corporation  of 
America  (CCA),  would  be  returned  to  Ida- 
ho and  housed  in  government-run  prisons. 

The  reduction  in  the  state’s  prison 
population  has  been  surprising.  In  June 
2015,  Idaho  had  a total  prison  and  jail  pop- 
ulation of  8,200  prisoners.  Eight  months 
later  the  state  had  7,800  - an  almost  5% 
decrease.  The  reduction  was  due  to  several 
factors,  including  changes  in  prison  policies 


concerning  parole  and  access  to  recidivism 
reduction  programs. 

According  to  Kempf,  “Inmates  are 
coming  before  the  parole  board  prepared 
for  parole.”  This  has  enabled  the  Idaho 
Commission  of  Pardons  and  Parole  to 
increase  its  rate  of  granting  parole,  accord- 
ing to  the  Commission’s  executive  director, 
Sandy  Jones. 

“[Ojur  releases  to  parole  in  the  last  year 
literally  have  doubled,”  she  said. 

Such  factors  have  had  a profound  im- 
pact on  the  IDOC  and  the  state,  enabling 
the  IDOC  to  return  11.2  million  to  the 
state’s  general  fund  and  leading  Governor 
Butch  Otter  to  reduce  the  IDOC’s  pro- 


posed budget  by  12.9  million  for  2016. 

Idaho  had  previously  canceled  its  129 
million-per-year  contract  with  CCA  to 
operate  the  Idaho  Correctional  Center  in 
2014,  following  high  levels  of  violence  and 
a scandal  involving  CCA  employees  who 
fraudulently  reported  staffing  hours.  [See: 
PLN,  Dec.  2015,  p.56;  Oct.  2013 , p.28;  May 
2013,  p.22].  The  state  no  longer  contracts 
with  for-profit  prison  companies,  joining 
other  states  such  as  Kentucky,  which  also 
previously  contracted  with  CCA  to  house 
state  prisoners  but  has  since  canceled  all  of 
its  private  prison  contracts. 

Source:  www.spokesman.com 


Legal  Services  for  California  Inmates: 

APPEALS 

WRITS  OF  HABEAS  CORPUS 

Civil  Rights  Litigation 
Catastophic  Injury/Excessive  Force 
Money  Management 
Gang  Issues 
Transfers 


CIVIL  RIGHTS-SECTION  1983-FEDERAL  AND  STATE 
APPEALS  AND  WRITS-  ONLY  COMPLEX  AND  UNIQUE  CASES 
PRISON-TRANSFER-DISCIPLINE-VISITING-CLASSIFICATION-HOUSING 
PROP.  36  RE-SENTENCING-3  STRIKES-MEDICAL-PAROLE  HEARINGS 

OUR  CLIENTS  GO  HOME,  HOW  ABOUT  YOU? 

Please  submit  a single  page  summary  of  your  case.  Due  to  the  volume,  we 
cannot  return  documents  or  respond  to  all  inquires.  We  are  not  a low  cost  or 
pro  bo  no  law  firm,  but  if  you  want  results,  write  us. 


P.O.  BOX 
25001 

FRESNO,  CA 
93729 


William  j^Schmidt 

ATTORNEY  LAW,  P.C. 

911CIVILRIGHTS@GMAIL.COM 

559.261.2222  (clients  only  collect) 


Prison  Legal  News 


41 


May  2016 


California  Jail's  Psychotropic  Medication 
Policy  Leads  to  Lawsuit,  Settlement 

by  David  M.  Reutter 


COST  CUTTING  IS  A STAPLE  OF  MOST 

prison  and  jail  systems.  However,  a 
mid-2007  decision  by  California’s  Fresno 
County  Jail  (FCJ)  to  restrict  psychotropic 
drugs  for  prisoners  turned  out  to  be  a short- 
sighted exercise  that  resulted  in  human 
suffering  and  financial  costs  far  exceeding 
any  savings. 

FCJ  was  accredited  in  1998  and  2000 
for  meeting  constitutional  standards  of 
medical  treatment  by  the  Institute  for 
Medical  Quality,  an  organization  that  ex- 
amines healthcare  in  California  prisons  and 
jails.  Citing  budgetary  issues,  FCJ  did  not 
seek  the  voluntary  accreditation  after  2002. 

Oversight  of  FCJ’s  psychiatric  services 
was  within  the  jurisdiction  of  the  Fresno 
County  Behavioral  Health  Department, 
but  faced  with  a 116  million  budget  deficit 
at  the  end  of 2005,  that  task  was  handed  ofF 
to  the  Department  of  Health. 

The  county’s  health  department  was 
better  equipped  to  administer  flu  shots, 
inspect  restaurants,  and  operate  clinics  for 
sexually  transmitted  diseases  and  tuber- 
culosis. Dr.  Edward  Moreno,  the  county’s 
health  officer,  warned  county  supervisors 
that  “There  would  be  instances  when  some 
inmates  would  not  be  seen  at  all.” 

Faced  with  his  own  budget  shortfalls, 
Moreno  obtained  approval  to  make  his 
statement  self-fulfilling.  To  save  1768,231, 
the  Board  of  Supervisors  approved  the 
elimination  of  FCJ’s  11:00pm  to  7:30am 
nursing  shift.  Guards  took  over  medical 
and  mental  health  screening  of  arrestees 
during  that  period. 

“I  had  the  impression  it  wasn’t  as  thor- 
ough,” said  retired  jail  guard  Joanne  Cox. 
“It  was  more  checklist-oriented,  and  they 
didn’t  seem  to  research  it  any  more  than 
that.  If  you  weren’t  exhibiting  some  kind  of 
a problem,  they  would  say  ‘He’s  fine,’  until 
it  became  a crisis  call.” 

Shortly  after  eliminating  the  nurs- 
ing shift,  health  officials  started  looking 
for  more  ways  to  cut  costs.  Psychotropic 
medication  expenses  were  next  on  the  list. 
In  2006-07,  FCJ  spent  $974,372  on  such 
drugs.  After  a review  of  the  jail’s  formu- 
lary, or  list  of  approved  medications,  FCJ 
changed  from  brand-name  drugs  to  gener- 


ics wherever  possible.  It  also  cut  Seroquel, 
used  to  treat  schizophrenia,  and  Wellbutrin, 
an  anti-depressant,  from  the  formulary, 
except  in  isolated  cases. 

The  financial  savings  were  dramatic. 
Over  the  next  five  years  the  cost  of  psy- 
chotropic drugs  at  FCJ  dropped  by  89%;  in 
2011-12,  thejail  spent  only  $99,302  on  such 
medications. FCJ  officials  contended  that 
the  formulary  change  was  about  more  than 
just  cost  cutting;  it  was  also  to  address  drug 
abuse  by  prisoners.  George  “Bud”  Laird,  a 
psychologist  in  the  county’s  correctional 
health  division,  and  Pratap  Narayan,  FCJ’s 
full-time  psychiatrist,  presented  a paper  at 
a March  2009  meeting  of  the  California 
Department  of  Corrections  and  Rehabili- 
tation’s Council  on  Mentally  111  Offenders. 
Their  paper,  “Formulary  Controls:  Abuse  of 
Psychotropic  and  Dispensary  Costs  in  the 
Incarceration  Environment,”  argued  that 
prisoners  were  faking  mental  illnesses  to 
obtain  Seroquel  and  Wellbutrin. 

According  to  Laird,  prisoners  called 
Seroquel  “baby  heroin”  and  crushed  or 
snorted  Wellbutrin  to  obtain  a rush  similar 
to  speed.  Cost  reduction,  he  said,  was  not 
a motivator  in  the  changes  to  the  FCJ’s 
formulary.  “I  was  not  pressured  to  cut  costs 
at  the  jail,”  he  claimed. 

However,  a former  county  supervi- 
sor recognized  the  real  reason  behind  the 
medication  changes  at  FCJ.  “When  the 
county  does  anything  like  that,  it’s  always 
about  saving  money,”  said  Susan  Anderson, 
who  served  three  terms  on  the  Board  of 
Supervisors  before  retiring  in  2012. 

Withholding  necessary  drugs,  in- 
cluding psychotropic  medications,  is  bad 
practice.  “You  can’t  be  so  simplistic  as  to 
say,  ‘If  you’re  already  on  it,  you  can’t  stay 
on  it,”’  said  Rusty  Selix,  executive  director 
of  Mental  Health  America  of  California. 
“There  are  definitely  people  who  need  those 
drugs.  For  some,  they’re  the  only  drugs  that 
will  work.” 

While  the  new  medication  policy  at 
FCJ  resulted  in  dramatic  cost  savings,  it 
also  caused  appalling  human  suffering  and 
loss  of  life.  Prior  to  entering  FCJ  in  2012, 
Travis  Fendley  was  taking  four  drugs:  the 
antipsychotic  medication  Latuda,  the  anti- 


anxiety medication  Clonazepam,  and  two 
antidepressants,  Prozac  and  Frazodone. 

Fendley,  whose  mental  health  diagnosis 
included  schizophrenia  which  caused  him 
to  hear  voices,  was  given  only  Prozac  by 
FCJ  medical  staff.  The  lack  of  medications 
and  treatment  resulted  in  his  mental  illness 
spinning  out  of  control. 

Upon  his  release  from  FCJ  on  Decem- 
ber 17,  2012,  even  Fendley,  23,  knew  he 
had  problems.  “Things  aren’t  going  to  turn 
out  well,”  he  told  his  aunt,  Becky  Alford, 
who  picked  him  up  from  the  jail.  He  told 
family  members  “the  demons  in  his  head” 
were  ordering  him  to  hurt  himself  and  his 
loved  ones.  While  at  FCJ,  he  had  tried  to 
slash  his  throat  during  a suicide  attempt. 

Efforts  by  Alford  to  calm  Fendley 
failed,  and  he  jumped  out  of  her  car  and 
began  walking  towards  his  78-year-old 
grandmother’s  house.  Once  there,  he 
begged  Alford  to  allow  him  to  stay.  She  let 
him  spend  the  night  in  the  garage  and  left. 

The  next  morning,  Fendley  twice  an- 
swered the  phone  to  say  his  grandmother 
was  sleeping.  Alford  arrived  to  find  she 
had  been  strangled  to  death;  according  to 
a police  detective,  Fendley  confessed  to 
killing  her.  He  pleaded  not  guilty  by  reason 
of  insanity. 

Since  2007,  FCJ  has  sent  nearly  400 
prisoners  to  state  mental  hospitals,  the 
highest  per  capita  rate  of  all  California 
counties  except  Kern.  The  average  hospital 
stay  of  six  months  costs  about  $108,000. 
FCJ  sent  75  people  to  three  California  state 
mental  hospitals  in  2011-12,  which  cost 
taxpayers  about  $8.1  million. 

The  justice  system  experiences  addi- 
tional costs  and  backlogs  as  cases  are  put 
on  the  backburner  while  defendants  receive 
treatment.  Some  cases  result  in  several  trips 
to  a hospital  because  the  prisoner’s  medica- 
tion is  discontinued  upon  their  return  to 
FCJ,  and  they  decompensate. 

“You  need  to  get  them  proper  care  right 
off  the  bat,”  said  Fresno  psychiatrist  How- 
ard Terrell.  “Get  them  healthy,  so  you  don’t 
need  to  go  off  to  [a  state  mental  hospital]. 
It  relieves  huge  amounts  of  pain  and  suf- 
fering, costs  to  thejail,  crowding  in  thejail, 
and  streamlines  the  legal  system.  Doing  the 
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right  thing  makes  sense  medically,  ethically, 
and  financially.” 

Defense  attorney  Scott  Kinney  experi- 
enced the  lack  of  adequate  treatment  at  FCJ 
firsthand  after  his  2008  arrest  for  domestic 
violence.  He  had  taken  lithium  for  15  years 
to  treat  his  manic  depression  and  bipolar 
disorder.  For  nine  months  at  the  jail,  he  did 
not  receive  medication. 

“They  wait  for  you  to  fall  apart  before 
they  take  care  of  your  medical  condition,  but 
by  then  you  think  they’re  Martians  and  it’s 
too  late.  The  jail  doesn’t  want  to  recognize 
that  people  will  deteriorate,  but  when  they  do 
they’ll  become  a bigger  problem,”  said  Kin- 
ney. “My  behavior  must  have  been  bizarre.” 

FCJ  was  sued  in  2011  by  the  Prison 
Law  Office,  an  Oakland-based  organiza- 
tion that  files  lawsuits  against  prisons  and 
jails  over  unconstitutional  conditions.  “We 
singled  out  Fresno  County  because  of  the 
stories  we  were  hearing  about  their  refusal 
to  prescribe  medications,”  said  Prison  Law 
Office  staff  attorney  Kelly  Knapp. 

Following  a series  of  allegations  of 
medical  malpractice,  the  former  chief  of 
psychiatric  services  at  FCJ,  Dr.  Narayan, 
had  his  medical  license  suspended  and  was 
ordered  to  enroll  in  a clinical  training  pro- 
gram. Narayan  worked  at  FCJ  for  five  years 
before  accepting  a position  at  Avenal  State 
Prison  in  February  2013;  he  was  placed  on 
probation  by  the  Medical  Board  of  Califor- 
nia. [See:  PLN,  March  2016,  p.50]. 

Still  to  come  are  more  lawsuits  stem- 
ming from  FCJ’s  medication  policies.  One 
suit  alleged  the  jail  was  responsible  for  the 
February  2012  murder  of  Tracy  Dewayne 
Phillips,  47,  by  his  mentally  ill  cellmate, 
Jose  “Jesse”  Guadalupe  Cuevas,  27.  In 
April  2016,  Cuevas  was  found  guilty  after 
a jury  determined  he  was  sane  at  the  time 
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he  stabbed  Phillips  to  death  with  a pencil. 
Fresno  psychologist  Harold  Seymour  said 
he  expects  more  litigation. 

“The  jailjust  had  a mess  on  their  hands 
because  nobody  was  getting  the  treatment 
that  was  clearly  indicated,”  he  said.  “It’s 
going  to  cost  so  much  more  than  what  the 
county  saved  on  a short-term  basis.” 

The  Prison  Law  Office  settled  its  federal 
class-action  lawsuit  in  May  2015,  requiring 
Fresno  County  to  hire  127  new  jail  guards 
and  pay  1900,000  in  attorney  fees.  While 
prisoners  did  not  receive  any  money  from  the 
settlement,  the  county  agreed  to  implement 
a Remedial  Plan  to  address  shortcomings  in 
FCJ’s  medical  and  mental  health  care  at  a cost 
of  approximately  $4  million  during  the  first 
year  alone.  The  county  is  also  on  the  hook  for 
$40,000  in  annual  monitoring  costs  to  ensure 
compliance  with  the  settlement  terms. 

Specifically,  the  settlement  requires 
the  jail  to  ensure  that  prisoners  with 
chronic  conditions  receive  the  medica- 
tions they  need;  that  pregnant  prisoners 
receive  prenatal  and  postpartum  care;  that 
suicidal  prisoners  receive  risk  assessments; 
that  mentally  ill  prisoners  in  solitary  receive 
out-of-cell  recreation  time  for  at  least  seven 


hours  a week;  and  that  disabled  prisoners 
are  placed  in  appropriate  housing  based 
on  their  disabilities.  See:  Hall  v.  Mims , 
U.S.D.C.  (E.D.  Cal.),  Case  No.  l:ll-cv- 
02047-LJO-BAM. 

“I  truly  think  that  what  we’ve  done 
here  will  create  a better  environment  for 
both  inmates  and  correctional  officers  and 
this  is  a situation  where  people  of  Fresno 
County  should  be  happy  with  the  results,” 
said  attorney  Michael  Woods,  who  repre- 
sented the  county. 

Unfortunately,  it  took  years  of  mentally 
ill  prisoners  suffering  without  their  psycho- 
tropic medication  to  reach  that  point.  The 
final  settlement  agreement  was  approved  by 
the  district  court  in  November  2015,  and 
three  experts  were  appointed  to  “advise  the 
Court  on  the  adequacy  of  implementation 
of  the  Remedial  Plan.” 

The  prisoner  class  members  were 
represented  by  the  Prison  Law  Office,  Dis- 
ability Rights  California  and  the  law  firm 
of  Cooley  LLP. 

Sources:  www.beewatchdog.com,  www.fres- 
nobee.com,  www.correctionsone.com,  www. 
mantecabulletin.  com 
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Report  Documents  U.S.  Recidivism  Rates  for  Federal  Prisoners 

by  Christopher  Zoukis 


The  U.S.  Sentencing  Commission 
(USSC),  an  independent  agency  within 
the  judicial  branch  which  writes  federal 
sentencing  guidelines  and  studies  federal 
crime  and  sentencing  policies,  released  a 
major  new  study  in  March  2016  titled  “Re- 
cidivism Among  Federal  Offenders:  A 
Comprehensive  Overview.” 

Drawing  on  data  on  more  than  25,400 
former  prisoners  who  were  either  released 
outright  from  federal  prisons  or  placed  on 
probation  in  2005,  the  60-page  report  found 
almost  half  (49.3%)  had,  within  the  next 
eight  years,  been  arrested  again,  whether  for 
a new  ofFense  or  for  violating  conditions  of 
their  parole  (supervised  release) . Among  the 
offenders  released  or  paroled  in  2005,  dur- 
ing the  same  period  nearly  a third  (31.7%) 
had  been  re-convicted,  with  24.7%  of  them 
also  re-incarcerated. 

Re-arrest  rates  were  higher  (52.5%)  for 
ex-prisoners  who  had  been  released  than  for 
those  who  were  on  probation  (35.1%).  The 
research  also  showed  that  re-offenses  typi- 
cally occurred  fairly  quickly,  generally  within 
the  first  two  years  after  release  or  parole  (the 
average  interval  was  about  21  months). 

The  variables  with  the  strongest  cor- 
relation to  the  likelihood  of  a future  offense 
turned  out  to  be  a prisoner’s  age  at  the 
time  of  release  or  probation  and  previous 
criminal  history  - with  likely  recidivism 
increasing  for  younger  prisoners  and  with 
every  increase  in  criminal  history. 

Prisoners  who  were  released  while 
younger  than  21  showed  the  highest  level  of 
re-arrest  (67.6%),  while  those  who  got  out 
after  age  60  had  a re-arrest  rate  of  16%.  The 
prisoners  covered  in  the  study  had  an  aver- 
age age  of  33  at  time  of  sentencing  and  36 
at  time  of  release.  The  study  included  1,048 
prisoners  who  were  older  than  60  when 
released  or  paroled,  over  4%  of  the  total. 

Within  the  six  categories  of  prior 
criminal  history,  former  prisoners  in  the 
lowest  level  re-offended  at  a 30.2%  rate, 
while  those  in  the  highest  level  were  re- 
arrested at  an  80.1%  rate.  The  type  of  past 
offenses  and  the  prisoner’s  education  level 
- which  ranged  from  34.3%  without  a high 
school  degree,  67.5%  who  had  completed 
high  school,  21.4%  with  some  college  and 
7.5%  with  college  degrees  - also  had  some 
effect  on  recidivism  rates,  but  not  as  strongly 


as  age  and  level  of  criminal  history. 

The  most  common  crime  for  which 
released  or  paroled  prisoners  were  likely  to 
be  re-arrested  was  assault  (as  was  the  case 
for  about  a quarter  of  recidivists).  Among 
serious  offenses,  the  other  more  frequent 
crimes  for  re-arrest  were  offenses  against 
public  order,  drug  trafficking  and  larceny. 

Using  a Bureau  of  Justice  Statistics 
study  that  found  prisoners  released  from 
state  prisons  have  a five-year  recidivism 
rate  of  76.6%,  the  USSC  study  calculated 
comparable  federal  prisoners  have  a 44.7% 
re-arrest  rate  after  five  years. 

The  total  population  covered  by  the 
new  study  included  25,431  federal  prisoners 
who  were  released  or  paroled  in  2005  and 
were  citizens,  with  trackable  presentencing 


Cook  County,  Illinois  has  become 
the  first  county  in  the  nation  to  employ 
a new,  double-edged  strategy  to  attack 
neighborhood  blight  and  train  jail  prisoners 
for  productive  employment  following  their 
release,  by  using  prisoner  labor  to  tear  down 
abandoned  houses  that  erode  property  val- 
ues and,  in  many  cases,  become  magnets  for 
criminal  activity. 

The  program,  called  the  Neighborhood 
Restoration  Initiative,  was  the  brainchild  of 
Cook  County  Sheriff  Tom  Dart,  who  said 
he  came  up  with  the  idea  after  driving  past 
an  abandoned  house  in  suburban  Chicago 
that  had  been  gutted  by  fire  and  had  a tree 
growing  through  it.  The  vacant  home  was 
one  of  only  two  residences  on  the  block; 
owners  of  the  other  property  were  meticu- 
lous about  keeping  their  house  attractive, 
mowing  the  lawn  regularly  and  tending 
their  flower  bed. 

“How  is  it  that  these  poor  people  have 
to  live  next  to  that,  and  no  one  cares,  no 
one  is  doing  anything  about  it?”  said  Dart. 
“I  kept  saying  to  myself,  this  is  so  wrong.” 

Only  prisoners  who  are  sentenced  to 
the  Sheriff’s  Office’s  one-year  boot  camp, 
typically  non-violent  offenders  who  have 


reports  and  criminal  history  records,  who 
had  not  been  reported  dead,  on  escape  or 
detained,  and  whose  sentences  had  not  been 
vacated.  Male  prisoners  made  up  81.7%  of 
the  total,  and  the  racial  composition  of  the 
study  population  was  43.7%  white,  33.9% 
black,  17.8%  Hispanic  and  4.5%  other. 

The  large-scale  study,  conducted  by 
in-house  USSC  researchers,  will  be  fol- 
lowed up  by  more  detailed  examinations 
of  recidivism-related  topics,  starting  later 
this  year. 

This  article  was  originally  published,  by  the 
Huffngton  Post  (www.huffingtonpost.com) 
07i  March  25, 201 6;  it  is  reprmted  with  minor 
edits  with  permission  from  the  author,  who  is 
a PLN  coiitributmg  writer. 


had  more  than  one  run-in  with  the  law, 
and  who  are  near  the  end  of  their  sentences, 
are  eligible  to  participate  in  the  demolition 
program.  During  their  first  four  months, 
the  prisoners  live,  work  and  receive  training 
in  a boot-camp  setting.  For  the  final  eight 
months  they  are  eligible  to  live  at  home 
under  electronic  monitoring,  as  long  as  they 
get  jobs,  return  to  work  for  the  demolition 
crew  or  find  another  boot  camp  job. 

What  makes  the  initiative  different 
from  most  work-release  programs  is  that 
prisoners  are  released  with  a marketable 
skill.  Dart  said  he  has  talked  with  union 
officials  and  business  owners  about  finding 
jobs  for  prisoners  once  they  are  freed. 

“We  look  at  these  businessmen  and  say, 
‘Listen,  we’re  going  to  give  you  someone 
who  has  training,  someone  who  has  desire,”’ 
said  Dart.  “We’ll  vet  them.  We  won’t  offer 
everybody,  and  say,  ‘Please  will  you  give 
them  an  opportunity?”’ 

The  prisoners  themselves  are  grateful 
- not  only  to  leave  the  jail  to  go  to  work, 
but  also  to  receive  what  many  perceive  as  a 
second  chance. 

“I  feel  like  I’ve  learned  a lot,”  said 
Diwan  Wilson,  19,  who  was  serving  time 
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for  a drug-related  offense.  “I  wouldn’t  mind 
doing  something  like  this  when  I get  out.” 

“It’s  easy  to  get  a job  on  a construc- 
tion site,”  added  Angelo  Langston,  19, 
who  earned  an  Occupational  Health  and 
Safety  Administration  certification  and 
life-changing  skills  while  he  was  locked 
up.  ”1  was  given  a second  chance.” 

In  addition,  the  irony  is  not  lost  on 
prisoners  who  see  the  demolition  project 
as  helping  to  destroy  abandoned  buildings 
that,  in  the  past,  they  themselves  may  have 
used  for  criminal  purposes. 

“They  always  have  been  magnets  for 
crime,”  said  Dart,  referring  to  the  vacant 
properties.  Included  on  his  list  of  houses 
to  be  demolished  was  a building  where  a 
young  girl  was  raped  in  2015. 

“We’re  usually  the  ones  tearing 
neighborhoods  like  this  one  apart,”  said 
DeAngelo  Reed,  26,  who  was  sentenced 
to  a year  in  jail  for  burglary,  during  a break 
while  working  in  a south  Chicago  suburb. 
“It’s  not  like  we’re  rebuilding,  but  at  least 
this  is  the  groundwork  for  someone  to  come 
in  and  make  this  neighborhood  look  better.” 

Officials  in  Chicago  suburbs  have 
praised  the  initiative  as  a way  to  eliminate 
urban  blight  and  make  their  cities  safer 
while  not  costing  taxpayers  a penny.  In  the 
suburb  of  Dolton,  Mayor  Riley  Rogers  said 
he  was  worried  about  abandoned  buildings 
near  local  schools,  but  didn’t  have  money  in 
the  budget  to  do  anything  about  it.  Cook 
County  prisoners  took  care  of  the  problem. 

“It  helps  us  in  regards  to  bringing  our 
community  back,”  said  Rogers.  “It  helps  us 
in  terms  of  safety  of  the  neighbors  around 
these  blighted  homes.  It  helps  us  to  make 
the  school  area  safe.  It’s  just  a win-win 
situation  for  us.” 

“What’s  somewhat  unique  about  what 
we’re  doing  is  we’ve  figured  out  a strategy 


to  try  to  help  these  towns  that  can’t  help 
themselves,”  added  Sheriff  Dart. 

The  problem  of  abandoned  properties 
is  not  a small  one.  In  the  Chicago  Heights 
suburb,  Mayor  David  Gonzalez  said  his 
town  and  two  surrounding  communities 
have  an  abandoned  home  rate  of  16%,  one 
of  the  highest  in  the  region.  Gonzalez  said 
the  city’s  2015  fiscal  year  budget  included 
$200,000  to  maintain  or  demolish  buildings 
- money  that,  he  said,  doesn’t  go  far  when 
professional  work  crews  charge  $10,000  to 
$15,000  to  remove  just  one  property. 

Gonzalez  indicated  that  at  least  three 
more  abandoned  houses  in  his  area  were  on 


IN  AN  UNPUBLISHED  RULING,  THE  NlNTH 

Circuit  Court  of  Appeals  held  the  estate 
of  California  prisoner  Robert  Staggs  stated 
a claim  that  prison  doctors  were  deliberately 
indifferent  to  his  serious  medical  needs. 

The  matter  was  before  the  Ninth  Cir- 
cuit after  the  district  court  dismissed  the 
case  at  the  pleading  stage  for  failure  to  state 
a claim.  On  appeal,  the  parties  agreed  that 
“Staggs  had  serious  medical  needs  in  the 
form  of  Hepatitis  C,  cirrhosis  of  the  liver, 
and  complications  from  undiagnosed  liver 
cancer,  among  other  ailments.” 

The  only  issue  was  whether  the  defen- 
dants, despite  their  awareness  of  Staggs’ 
condition,  were  deliberately  indifferent  in 
denying  medical  treatment  or  in  providing 
medically  unacceptable  care. 

“Plaintiffs  have  alleged  that  prison 
doctors  continued  to  recommend  and  even- 
tually arranged  a three-pass  core  liver  biopsy 
even  after  two  hospitals  refused  to  perform 
the  procedure  under  any  circumstances 


the  Sheriff’s  Office’s  demolition  list.  “This 
gives  us  some  help  we  badly  need.  On  the 
other  side,  they’re  working  a program  that 
actually  rehabilitates  and  gives  people  some 
practical  experience.” 

Of  course,  if  prisoners  involved  in  the 
program  were  paid  fair  wages  for  their  labor, 
upon  release  they  would  have  a small  nest 
egg  to  help  them  rebuild  their  lives  - which 
would  further  reduce  the  chance  they  will 
reoffend.  But  that,  apparently,  is  too  much 
to  hope  for. 

Sources:  www.suntimes.com,  www.foxnews. 
com,  www.  usatoday.  com 


because  of  an  elevated  risk  of  internal  bleed- 
ing,” the  Ninth  Circuit  wrote  in  its  June  26, 
2015  decision.  “That  fact,  accepted  as  true, 
plausibly  suggests  that  the  decision  to  or- 
der the  biopsy  was  ‘medically  unacceptable 
under  the  circumstances.’” 

That  finding  supported  the  estate’s 
claim  that  prison  doctors  consciously  dis- 
regarded a substantial  risk  of  serious  harm 
to  Staggs.  As  such,  the  district  court’s  dis- 
missal order  was  in  error;  the  Ninth  Circuit 
vacated  the  order  and  remanded  the  case  for 
further  proceedings. The  case  remains  pend- 
ing, and  on  March  8, 2016  the  district  court 
denied  the  defendants’  motion  to  dismiss. 
See:  Staggs  v.  Doctor’s  Hospital  of  Manteca, 
608  Fed.Appx.  514  (9th  Cir.  2015). 
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Prisoner  Rights  Advocates  Disappointed  with 
Pace  of  Obama  Clemency  Initiative 


President  Barack  Obama  made  news 
in  December  2015  when  he  commuted 
the  sentences  of  95  federal  prisoners.  How- 
ever, with  only  one  year  left  in  his  second 
term,  it  is  unlikely  that  he  will  act  on  thou- 
sands of  pending  clemency  applications 
- even  after  he  made  granting  clemency  a 
top  priority  two  years  ago. 

President  Obama  denied  the  vast 
majority  of  clemency  petitions  under  the 
Department  of  Justice’s  (DOJ)  old  review 
system.  In  April  2014  the  DOJ  announced 
significant  changes  in  the  Office  of  the 
Pardon  Attorney,  which  processes  pardon 
and  commutation  applications. The  former 
head  of  the  pardon  office,  Ronald  L.  Rogers, 
who  previously  served  as  a prosecutor,  had 
been  criticized  for  the  dearth  of  pardons 
and  for  withholding  important  information 
in  a high-profile  clemency  case. 

Then-U.S.  Attorney  General  Eric 
Holder  announced  a new  emphasis  on 
pardons,  and  said  future  clemency  decisions 
would  focus  on  the  application  of  the  Fair 
Sentencing  Act  of  2011.  He  noted  that  the 
limited  retroactivity  offered  under  the  Fair 
Sentencing  Act  meant  that  many  federal 
prisoners  were  still  unfairly  confined  based 
solely  upon  the  year  they  were  convicted 
rather  than  any  other  factor. 

The  pardon  and  commutation  process 
is  exclusively  granted  to  the  president  under 
the  U.S.  Constitution,  and  is  an  expres- 
sion of  mercy  and  a rare  check  on  a justice 
system  that  often  seems  to  impose  lengthy 
sentences  without  regard  to  their  impact  on 
either  an  individual  or  societal  basis. 

Until  recently,  Obama’s  sparse  clem- 
ency grant  rate  - which  included  pardoning 
two  turkeys  during  Thanksgiving  in  2012 
but  no  prisoners  - had  been  the  subject  of 
widespread  criticism.  [See:  PLN, Jan.  2013, 
p.32;  May,  2011,  p.  36]. 

But  beginning  in  2014,  prisoner  rights 
attorneys  were  encouraged  to  submit 
applications  to  the  Office  of  the  Pardon  At- 
torney, and  while  in  office  Holder  indicated 
a willingness  to  cooperate  with  the  defense 
bar  to  help  the  justice  system  “deliver  out- 
comes that  are  fair  and  accessible  to  all.” 

Under  the  former  clemency  review 
system,  the  president  only  saw  applica- 
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tions  that  made  it  to  his  desk  after  being 
approved  by  the  DOJ  - the  same  agency 
that  prosecuted  those  who  were  seeking 
pardons  and  commutations.  Deborah  FefF 
was  appointed  Pardon  Attorney  in  2014  to 
replace  Rogers;  while  she  was  praised  for 
moving  the  clemency  backlog  along,  she 
resigned  in  January  2016. 

In  her  resignation  letter,  which  was 
made  public  several  months  later,  FefF  said 
DOJ  officials  had  been  instructed  to  neglect 
clemency  applications  in  favor  of  efforts  to 
release  low-level  federal  prisoners.  As  a re- 
sult, she  wrote,  “the  requests  of  thousands  of 
petitioners  seeking  justice  will  lie  unheard,” 
which  was  “inconsistent  with  the  mission 
and  values  to  which  I have  dedicated  my 
life,  and  inconsistent  with  what  I believe 
the  department  should  represent.”  Feff  also 
said  she  had  been  denied  “all  access  to  the 
White  House  Counsel’s  Office”  - a critical 
final  step  in  the  clemency  process. 

The  number  of  pending  clemency 
petitions  is  significant;  according  to  the 
DOJ’s  Bureau  of  Justice  Statistics,  Obama 
has  more  unprocessed  applications  than 
any  other  president  in  the  modern  era.  At 
the  end  of  December  2015,  over  10,000 
clemency  applications  remained  pending. 
Department  of  Justice  officials  announced 
the  following  month  that  16  more  attorneys 
would  be  hired  for  the  pardon  office. 

Part  of  the  backlog  is  a direct  result 
of  the  DOJ  encouraging  federal  prisoners 
to  file  clemency  requests  using  the  prison 
computer  system,  bypassing  the  normal 
petition  process  and  generating  thousands 
of  applications  in  a relatively  short  period  of 
time.  To  be  eligible  for  clemency  under  the 
new  initiative,  prisoners  must  have  served 
at  least  ten  years  of  their  sentence,  have  a 
limited  prior  criminal  history,  no  gang  or 
organized  crime  connections  and  a good 
conduct  record  while  incarcerated.  The 
criteria  mainly  applies  to  prisoners  serving 
lengthy  sentences  for  non-violent  drug 
crimes.  Over  22,700  pardon  and  commu- 
tation requests  were  submitted  from  2009 
through  April  2016. 

The  DOJ  was  ill-prepared  to  process 
those  numerous  applications,  relying  in- 
stead on  private  attorneys  who  volunteered 


their  time  to  help  handle  the  backlog. 

A number  of  legal  organizations, 
including  the  ACFU,  American  Bar  As- 
sociation, Families  Against  Mandatory 
Minimums,  Federal  Public  and  Community 
Defenders,  and  National  Association  of 
Criminal  Defense  Fawyers  joined  together 
to  form  the  Clemency  Project  2014  to 
process  federal  clemency  applications.  But 
due  to  a lack  of  funding  and  the  volunteer 
nature  of  the  project,  there  were  bound  to 
be  shortcomings. 

Professor  Rachel  E.  Barkow,  a NYU 
Faw  School  professor  who  has  advocated 
for  clemency  reform,  called  Obama’s  clem- 
ency initiative  “a  disaster,”  adding,  “once  the 
president  lays  out  the  criteria  for  the  cases  he 
wants  to  grant  clemency,  the  measure  of  suc- 
cess for  that  program  is:  Have  you  processed 
all  the  people  who  meet  those  criteria?” 

Nonetheless,  Jeffrey  Robinson,  Di- 
rector of  the  ACFU’s  Center  for  Justice, 
stated  with  respect  to  the  December  2015 
commutations,  “President  Obama  changed 
the  lives  of  95  federal  prisoners  who  had 
been  serving  sentences  that  were  too  harsh 
for  their  crimes.  He  has  given  these  people 
and  their  families  the  justice  and  hope  they 
have  deserved  for  so  long.  Thousands  will 
remain  in  prison,  trapped  by  draconian 
punishments  they  don’t  deserve,  many  of 
them  casualties  in  the  failed  war  on  drugs. 
We  encourage  the  president  to  leave  no 
one  behind.” 

Acting  Pardon  Attorney  Robert  A. 
Zauzmer,  a former  federal  prosecutor  and 
“a  key  player  in  the  [DOJ’s]  implementation 
of  both  the  2013  Smart  on  Crime  initia- 
tive and  the  U.S.  Sentencing  Commission’s 
retroactive  sentence  reductions,”  was  ap- 
pointed in  February  2016. 

On  March  30, 201 6,  the  White  House 
announced  that  President  Obama  had 
granted  commutations  to  61  prisoners, 
including  21  serving  life  sentences.  He  also 
had  lunch  with  several  former  prisoners 
whose  sentences  were  commuted. 

To  date,  Obama  has  granted  a total  of 
248  commutations  during  his  tenure  in  of- 
fice - more  than  the  six  previous  presidents 
combined  - including  commuting  92  life 
sentences.  While  that  is  impressive,  he  has 
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lagged  behind  other  presidential  records 
with  respect  to  pardons,  having  granted 
only  70  pardons  compared  to  189  issued  by 
President  George  W.  Bush  and  396  granted 
by  President  Bill  Clinton. 

With  the  Obama  administration  hav- 


ing only  a few  months  left  in  office,  and 
with  thousands  of  backlogged  clemency 
applications  and  no  guarantee  that  the  next 
president  will  be  as  willing  to  grant  pardons 
and  commutations,  it  appears  doubtful  that 
Obama’s  clemency  initiative  will  provide 


the  relief  that  many  prisoners  and  their 
supporters  had  hoped  for. 

Sources:  Washington  Post,  www.thinkprogress.org 
www.politico.com,  CNN,  www.whitehouse.gov, 
www.thehill.com, www.justice.gov,  USA  Today 


Nonviolent  Michigan  Offenders  Can  Seek 
Expungement  Under  New  Law 

by  David  Reutter 


A RECENTLY-ENACTED  MICHIGAN  LAW 
allows  an  offender  convicted  of  a non- 
violent felony  or  two  misdemeanors  to  ask  a 
judge  to  expunge  their  criminal  record.  The 
expungement  bill  had  been  in  the  works  for 
several  years  before  it  was  passed  in  a lame- 
duck  session  in  December  2014. 

The  new  statute  amends  current  law, 
which  previously  allowed  for  the  expungement 
of  crimes  committed  by  those  under  age  18. 
After  Governor  Rick  Snyder  signed  the  legisla- 
tion on  January  12, 2015,  offenders  of  all  ages 
can  now  ask  a judge  to  expunge  their  record  five 
years  after  completing  their  sentence,  including 
any  term  of  parole  or  probation. 

While  the  bill  was  being  heard,  many 


people  testified  about  the  difficulties  they 
experienced  in  finding  employment  due 
to  having  a felony  record,  even  if  it  was 
minor  or  decades  old.  It  was  that  issue  that 
Governor  Snyder  addressed  when  signing 
the  legislation  into  law. 

“We  don’t  want  to  have  situations 
where  responsible  adults  are  being  held 
back  from  holding  good  jobs  and  being 
productive  citizens  because  they  can’t  pass 
a criminal  background  check  during  the 
hiring  process  due  to  offenses  committed  in 
their  youth,”  he  said.  “This  legislation  gives 
judges  the  ability  to  consider  whether  an 
individual  has  turned  his  or  her  life  around 
and  avoided  further  wrongdoing.” 


The  amended  statute,  codified  at  MCL 
780.621,  does  not  allow  expungement  for  a 
number  of  specified  crimes,  including  any 
felony  for  which  the  maximum  sentence 
is  life  in  prison;  second-  or  third-degree 
criminal  sexual  conduct;  production  or  pos- 
session of  child  pornography;  traffic  offenses, 
including  DUI;  and  human  trafficking  and 
terrorism-related  offenses,  among  others. 

If  an  offender  petitions  to  have  their 
record  expunged  and  the  petition  is  denied, 
they  must  wait  three  years  before  filing 
another  expungement  request.  FJ 

Sources:  Detroit  Free  Press,  http://reentry. 
mplp.  org 
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BOP  Pays  $70,000  to  Settle  Lawsuit  by 
Sexually  Abused  Transgender  Prisoner 


SAMANTHA  HlLL,  A MALE-TO-FEMALE 
transgender  prisoner  in  the  custody  of 
the  federal  Bureau  of  Prisons  (BOP),  was 
raped  at  USP  Florence  in  December  2013 
- one  of  many  sexual  assaults  the  BOP 
failed  to  prevent  through  either  neglect  or 
incompetence,  despite  the  requirements  of 
the  Prison  Rape  Elimination  Act  (PREA). 
Through  the  efforts  of  a legal  team  that 
included  attorney  Elisabeth  L.  Owen  with 
the  Prisoners’ Justice  League  of  Colorado, 
Hill  was  finally  vindicated  after  the  BOP 
agreed  to  a comprehensive  settlement  that 
included  an  agreement  to  provide  her  with 
appropriate  housing  and  medical  treatment, 
as  well  as  monetary  damages  of  $70,000. 

According  to  Hill’s  second  amended 
complaint,  “As  early  as  2005  [her]  prison 
psychologists  recognized  her  gender  iden- 
tity issues,  reporting  in  her  file  that  [she] 
‘continues  to  very  appropriately  discuss 
relevant  gender  identity  and  sexuality  issues, 
as  they  relate  to  [her]  functioning  ...  [and 
her]  transition  to  community  and  desire  for 
healthy  relationships.’” 

Although  numerous  prison  psycholo- 
gists and  medical  experts  employed  by  or 
working  for  the  BOP  recommended  against 
housing  Hill  in  a USP,  the  most  dangerous 
setting  for  federal  prisoners,  BOP  officials 
persisted  in  placing  her  in  situations  where 
she  was  continually  abused,  raped  and 
subjected  to  not  only  sexual  predation  but 
also  ridicule  and  insults  from  the  very  staff 
members  sworn  to  protect  her. 

Under  the  settlement  agreement,  Hill, 
who  has  identified  as  female  since  her  child- 
hood, will  now  receive  “hormone  therapy 
and  mental  health  treatment  to  evaluate 
whether  additional  gender  dysphoria  treat- 
ment, including  sex  reassignment  surgery, 
is  appropriate  every  six  months  into  the 
future,”  according  to  Owen,  her  attorney. 
Hill  was  transferred  to  FCI  Butner,  which 
Owen  termed  “overcrowded”  and  unsuitable 
for  such  treatment,  but  superior  to  the  suc- 
cession of  USP  facilities  where  Hill  endured 
numerous  assaults  and  injuries. 

“I  had  the  distinct  pleasure  of  watching 
Samantha  look  an  associate  warden  in  the 
eye  and  tell  her  that  she  did  not  deserve  to 
be  raped  eight  times  in  BOP  custody  and 
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that  she  did  not  care  whether  the  BOP 
thought  it  was  difficult  to  house  her  safely, 
they  are  legally  obligated  to  do  it  and  they’re 
going  to  do  it,”  Owen  stated. 

Additionally,  Owen  said  she  was 
pleased  with  the  June  2015  settlement 
because  it  “not  only  secured  legal  rights  for 
[Hill] , but  empowered  her,”  and  noted  that 
in  her  opinion  the  BOP  was  “not  interested 


In  aMay  19,2015  decision, the  Fourth 
Circuit  Court  of  Appeals  upheld  a district 
court’s  denial  of  summary  judgment  to 
prison  guards  in  a lawsuit  claiming  excessive 
use  of  force  during  a cell  extraction. 

Sammy  Ussery,  a North  Carolina  state 
prisoner,  was  injured  during  a cell  extrac- 
tion at  the  Bertie  Correctional  Institution. 
He  filed  a federal  civil  rights  action  alleg- 
ing excessive  use  of  force  against  guards 
James  Dunlow,  Timothy  Ruffin  and  Sgt. 
Mansfield.  After  the  suit  survived  initial 
screening,  Ussery  was  represented  by  David 
A.  Strauss  with  North  Carolina  Prisoner 
Legal  Services.  The  guards  filed  a motion 
for  summary  judgment  alleging  Ussery ’s 
injuries  were  minimal  and  thus  they  should 
be  granted  qualified  immunity.  The  district 
court  denied  their  motion  and  the  guards 
filed  an  interlocutory  appeal. 

Ussery  argued  the  incident  had  been 
sparked  by  “an  antagonistic  relationship” 
with  Sgt.  Mansfield,  which  had  resulted 
in  his  cell  being  “tossed”  many  times  in 
the  days  immediately  prior  to  the  cell  ex- 
traction. He  claimed  this  harassment  was 
racially-based  and  continued  despite  no 
contraband  having  been  found,  and  that 
was  what  made  him  refuse  to  leave  his  cell. 

Prior  to  the  extraction,  Sgt.  Mansfield 
told  the  extraction  team  that  Ussery  had  a 
weapon  and  threatened  to  use  it  on  anyone 
who  entered  his  cell.  Ussery  denied  making 
that  threat  or  possessing  a weapon,  and  no 
weapon  was  found.  During  the  cell  extrac- 
tion, Ussery  was  pepper  sprayed,  beaten  on 


in  ...  having  it  publicly  known  that  they 
let  transgendered  prisoners  get  raped  as, 
essentially,  a matter  of  policy.”  Owen  also 
credited  her  co-counsel  with  the  law  firm  of 
Bryan  Cave  LLP,  including  Stephen  Gurr 
and  Sarah  Hartley,  for  their  assistance  in 
the  case.  See:  Hill  v.  United  States, \].?>.D.C. 
(D.  Colo.),  Case  No.  l:13-cv-03404-MSK- 
NYW.H 


the  head  with  batons  and  fists,  and  kicked 
and  stomped  in  the  chest,  neck,  face  and 
head.  This  resulted  in  loss  of  vision  in  his 
right  eye,  loss  of  hearing,  neck  pain,  recur- 
ring migraines,  chronic  swelling  and  loss 
of  feeling  in  his  hands  and  knees.  A video 
recording  was  made  of  the  cell  extraction; 
however,  Sgt.  Mansfield  was  obstructing 
the  camera  during  most  of  the  recording. 

The  Department  of  Corrections  asked 
the  State  Bureau  of  Investigation  (SBI)  to 
conduct  a review  of  the  guards’ use  of  force 
during  the  cell  extraction.  The  SBI  called 
Sgt.  Mansfield’s  obstruction  of  the  video 
“disturbing,”  and  said  it  “precluded  [the 
state]  from  investigating  the  matter  fully.” 

To  support  their  claim  of  minimal  in- 
jury, the  prison  guards  relied  on  an  affidavit 
from  a long-time  DOC  doctor  who  had 
never  examined  Ussery  but  only  reviewed 
his  medical  records.  Ussery  opposed  the 
motion  using  the  results  of  the  SBI  inves- 
tigation, the  cell  extraction  video  (which 
did  show  he  was  injured  when  removed 
from  the  cell),  his  medical  records,  and 
prisoners’  and  guards’  statements  to  prove 
his  injuries.  The  Fourth  Circuit  held  that 
such  evidence  was  sufficient  to  establish 
more  than  de  minimis  injury,  and  affirmed 
the  district  court’s  denial  of  summary 
judgment.  See:  Ussery  v.  Mansfield,  786 
F.3d  332  (4th  Cir.2015). 

Following  remand,  the  case  settled 
in  October  2015.  The  DOC  paid  Ussery 
$1,600  in  damages  plus  $347  “for  his  re- 
maining filing  fee”in  the  case.  Additionally, 
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the  state  agreed  to  “forgive  or  discharge  the  ‘ have  an  audiology  consultation  at  Central  headphones  ...which  are  permissible  for 
[prison]  trust  fund  debt  owed”by  Ussery,  in  Prison  with  an  audiology  specialist  from  the  other  hearing-impaired  inmates  to  possess.” 
the  amount  of  11,427.92.  Lastly,  the  settle-  University  of  North  Carolina,”  and  that  he  See:  Ussery  v.  Mansfield,  U.S.D.C.  (E.D. 
ment  agreement  specified  that  Ussery  will  will  be  allowed  to  order  “a  single  pair  of  NC),  Case  No.  5:ll-cv-03124-BO. 

Lawsuit  Claims  Florida  Teen  Raped, 

Beaten  in  Prison  Initiation  Ritual 


Florida’s  correctional  facilities  for 
youthful  offenders  are  part  of  the  state’s 
adult  prison  system,  and  Florida  incarcer- 
ates more  minors  than  any  other  state  in 
the  nation.  Approximately  140  juveniles 
are  housed  in  detention  centers  on  any 
given  day,  and  in  July  2013  that  included  a 
17-year-old  identified  only  as  “R.W.” 

According  to  a lawsuit  filed  on  Janu- 
ary 17, 2016  by  the  Southern  Poverty  Law 
Center  (SPLC)  and  Florida  Institutional 
Legal  Services,  a project  of  Florida  Legal 
Services,  Sumter  Correctional  Institution 
guard  Bruce  A.  Kiser,  Jr.  stood  by  and 
watched  while  at  least  six  youths  beat  and 
sexually  assaulted  R.W.  in  a bathroom  in 
F Dorm  as  part  of  a prison  initiation  rite 
called  a “test  of  heart.”  R.W.  was  cut  re- 
peatedly with  sharpened  pieces  of  barbed 


wire,  choked  unconscious  and  raped  with 
a broomstick  on  July  24, 2013.  Kiser  never 
reported  the  incident. 

“R.W.  suffered  a nightmare  at  Sum- 
ter,” said  SPLC  attorney  Miriam  Haskell. 
“Unfortunately,  his  experience  is  not  unique. 
A culture  of  brutality  persists  within 
the  Florida  Department  of  Corrections 
(FDOC),  and  what  R.W.  endured  is  just 
another  example  of  why  children  do  not 
belong  in  the  adult  prison  system.”  See: 
R.  W.  v.  Kiser,  U.S.D.C.  (M.D.  Fla.),  Case 
No.  5:16-cv-00045-WTH-PRL. 

An  investigation  by  the  FDOC’s  Of- 
fice of  the  Inspector  General  “noted  Kiser’s 
inaction”  and  recommended  a review  of 
the  incident,  according  to  the  SPLC,  but 
Kiser  reportedly  “was  not  disciplined  for 
his  role  in  the  attack  and  continues  to  be 


employed  as  a prison  guard.” 

The  FDOC  had  previously  settled  a 
similar  lawsuit,  agreeing  to  pay  $700,000  to 
a youth  who  was  permanently  injured  dur- 
ing a “test  of  heart”  ritual  at  the  Lancaster 
Correctional  Institution.  Another  juvenile 
died  in  2014  from  injuries  sustained  in  a 
comparable  incident  at  a Florida  prison  for 
youthful  offenders. 

Additional  source:  www.splcenter.org 
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The  American  Prison  Writing  Archive  (APWA)  is  an  in- 
progress, internet-based,  non-profit  archive  of  first-hand 
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accessible  to  anyone  in  the  world  with  Internet  access.  Hand- 
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Seventh  Circuit  Reverses  Dismissal  of  Ex-prisoner's 
§ 1983  Action  Regarding  Computer  Disk 

by  Derek  Gilna 


Craig  A.  Childress  was  an  Illinois 
state  prisoner  at  the  Big  Muddy  River 
Correctional  Center  who  was  released  from 
custody  to  mandatory  supervised  release  in 
2010.  At  the  time  of  his  release,  a prison 
official  placed  a computer  disk  containing 
Childress’ resume  into  his  property,  despite 
the  fact  that  Childress  was  barred  from 
possessing  such  disks  due  to  his  prior  sex- 
related  offense.  His  post-release  address 
was  later  searched,  and  he  was  found  in 
possession  of  the  disk  and  cited  for  a parole 
violation. 

After  being  returned  to  prison  for  the 
violation  and  again  released,  then  held  in 
a civil  commitment  center,  Childress  filed 
a pro  se  action  in  federal  court.  Following 
the  district  court’s  review  of  his  complaint 
under  the  Prison  Litigation  Reform  Act 
(PLRA),  28  U.S.C.  § 1915A,  the  case  was 
dismissed.  Upon  reconsidering  the  decision 
and  noting  that  Childress  was  no  longer 
considered  a prisoner  for  PLRA  purposes, 
the  court  still  found  that  as  an  in forma  pau- 
peris filing  the  complaint  could  be  dismissed 
under  28  U.S.C.  § 1915(e)(2)(B)(ii). 

According  to  the  Seventh  Circuit, 
Childress  alleged  that  the  prison’s  custom- 
ary “practice  of  placing  computer  disks 
in  inmates’  property  subjected  him  to  an 
unnecessary  risk  of  reincarceration  in  vio- 
lation of  the  Eighth  Amendment  and  of 
the  Due  Process  Clause  of  the  Fourteenth 
Amendment.” 

The  appellate  court  agreed,  stating  in  a 
May  21, 2015  decision,  “The  district  court’s 
dismissal  of  Mr.  Childress’s  complaint  was 
premature.  His  complaint  set  forth  sufficient 
facts  to  proceed  against  at  least  one  of  the 
defendants  ...  he  should  have  been  granted 
the  opportunity  to  amend  his  complaint, 
[and]  the  district  court  failed  to  consider 
adequately  [his]  request  to  recruit  counsel.” 

With  respect  to  the  latter  issue,  the 
Seventh  Circuit  wrote,  “There  is  no  ques- 
tion that  the  court  abused  its  discretion  in 
failing  to  address  Mr.  Childress’s  motion 
for  appointment  of  counsel.  We  previously 
have  recognized  that  “[t]he  failure  of  the 
trial  court  to  exercise  its  discretion  at  all 
- in  this  case,  in  failing  to  rule  on  appel- 
lant’s request  for  appointment  of  counsel 


- constitutes  an  abuse  of  discretion.” 

Although  the  Court  of  Appeals  held 
the  lawsuit  could  proceed,  and  strongly 
recommended  that  the  district  court 
appoint  counsel  for  Childress,  it  also  sug- 
gested that  he  could  face  an  uphill  battle 
in  terms  of  “adequately  investigating]  and 
articulating],  in  accordance  with  estab- 
lished practices  of  Section  1983  liability, 


VER  THE  FIVE-YEAR  PERIOD  ENDING 

June  30,  2014,  officials  in  the  6th 
Judicial  District  of  the  Iowa  Department 
of  Correctional  Services  misspent  $1.2 
million,  mostly  for  improper  payroll  costs 
to  workers  at  the  Community  Corrections 
Improvement  Association,  a non-profit 
agency  started  in  1991  by  Gary  Hinzman,  a 
longtime  district  leader  who  retired  in  May 
2014,  according  to  a state  audit. 

The  financial  study  was  released  on  July 
1,2015  as  an  addendum  to  a previous  audit 
that  found  $650,000  worth  of  improper 
spending  for  payroll  and  vacation  costs  for 
former  employees  at  levels  well  above  the 
benefits  received  by  21 ,000  other  Iowa  state 
employees. 

“These  disbursements  had  a significant 
financial  impact  on  the  district  over  several 
years,”  concluded  state  auditor  Mary  Mosi- 
man,  referring  to  the  million-plus  misspent 
dollars  identified  in  the  addendum.  She  also 
found  the  state  could  have  saved  another 
$285,000  if  a different  program  other  than 
the  one  operated  by  the  Community  Cor- 
rections Improvement  Association  (CCIA) 
had  been  selected  to  provide  services. 

The  6 th  Judicial  District  is  one  of  eight 
in  the  Iowa  Department  of  Correctional 
Services  that  oversee  the  state’s  pretrial  re- 
lease, pre-sentence  investigation,  probation, 
parole  and  work  release  programs.  Along 
with  the  1st  and  5th  Judicial  Districts,  the 
6th  District  covers  Des  Moines,  Newton 
and  Anamosa. 

According  to  the  audit  addendum, 


the  familiarity  of  each  defendant  ...  with 
the  conditions  of  mandatory  release  placed 
on  offenders  like  Mr.  Childress,”  in  order 
to  establish  the  liability  of  the  defendants. 

The  case  remains  pending  on  remand, 
with  pro  bono  appointed  counsel  now  rep- 
resenting Childress.  A trial  is  scheduled  for 
November  2016.  See:  Childress  v.  Walker , 
787  F.3d  433  (7th  Cir.  2015).  H 


some  workers  were  provided  with  as  much 
as  an  extra  week  of  vacation  each  year  and 
additional  sick  time  leave  not  provided  to 
other  state  employees,  which  added  up  to 
over  a million  dollars  over  the  five  years 
examined  by  the  study. 

These  findings  were  in  addition  to  the 
initial  audit,  released  in  January  2014,  which 
cited  $443,900  in  improper  payroll  costs 
and  $210,000  in  improper  vacation  payouts 
to  former  employees,  including  $40,000  for 
vacation  paid  before  it  was  earned.  The  68- 
page  initial  audit  covered  the  period  from 
July  1, 2008  to  June  30, 2012  and  revealed 
shoddy  budgetary  practices,  double-billing, 
duplication  of  services  and  outside  contrac- 
tors using  state  services  for  free. 

“The  lack  of  appropriate  fiduciary 
oversight  and  the  failure  to  ensure  imple- 
mentation of  adequate  controls  over 
budgeted  expenditures  resulted  in  the 
District  operating  in  a deficit  position,” 
Mosiman  concluded. 

CCIA  was  also  singled  out  in  the 
audit  as  being  responsible  for  $563,000  of 
the  misspent  funds  by  using  state  vehicles, 
cell  phones  and  state-owned  office  space, 
without  reimbursement,  over  a period  of 
several  years. 

In  a meeting  with  6th  Judicial  District 
employees,  Department  of  Corrections 
Acting  Director  John  R.  Baldwin  acknowl- 
edged that  there  had  been  problems  in  the 
past,  and  that  CCIA  had  been  part  of  the 
problem  because  the  Association’s  opera- 
tions often  duplicated  other  state-funded 
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correctional  functions.  In  2007,  Baldwin 
had  signed  off  on  one  contract  with  CCIA 
but  declined  to  sign  agreements  for  the 
years  2008  to  2011. 

Baldwin  also  came  under  criticism  at 
the  meeting  from  union  leaders  with  the 
American  Federation  of  State,  County  and 
Municipal  Employees  (AFSCME),who  al- 
leged that  he  had  done  nothing  to  halt  the 
misspending  once  it  came  to  light. 

“You’ve  got  some  concerns  about  the 
district  in  the  past.  Why  did  you  not  come 
to  the  [Judicial  District]  Board  and  head 
this  ofF  at  the  pass?”  asked  Julie  Schultz,  a 
district  probation  and  parole  officer  and 
AFSCME  representative.  In  reply,  Baldwin 
maintained  that  he  had  not  been  advised 
of  any  problems  regarding  the  6th  Judicial 
District  until  many  employees  began  to 
voice  concerns.  He  called  the  district  “an 
agency  that’s  in  turmoil  and  needs  help.” 

The  impact  on  the  state  budget 
prompted  officials  in  the  1st  and  2nd  Ju- 
dicial Districts  to  announce  eight  layoffs. 
In  District  1,  covering  northeast  Iowa,  the 
state  planned  to  lay  off  two  community 
program  monitor  workers  and  eliminate 
a third  probation  and  parole  officer  posi- 


tion that  was  already  vacant.  In  District  2, 
covering  the  north-central  part  of  the  state, 
two  planned  program  monitor  workers  were 
transferred  to  other  unfilled  positions  and 
three  other  vacant  positions  - two  probation 
and  parole  officer  jobs  and  one  treatment 
coordinator  position  - were  eliminated. 

The  announced  job  losses  brought 
a swift  response  from  AFSCME,  which 
advanced  a plan  to  achieve  parity  in  sick 
leave  and  vacation  time  at  a savings  to  the 
state  of  at  least  126,000  for  every  week  of 
extra  vacation  granted  to  District  1 com- 
munity-based managers,  thereby  avoiding 
the  harshest  consequences  of  the  projected 
budget  deficit. 

“What  our  department  is  doing  here 
is  plain  and  simply  wrong,”  said  District  1 
AFSCME  representative  Robert  Hender- 
son. “Basically  what  they  and  our  board  are 
saying  is:  ‘We  don’t  care  what  the  special 
audit  report  says.  We  don’t  care  that  we  have 
means  to  make  restitution,  save  taxpayers 
money  and  get  into  compliance  with  the 
code.  We  are  going  to  continue  to  do  busi- 
ness as  usual.’” 

Henderson  also  claimed  that  the  bud- 
get shortfalls  would  reduce  or  eliminate 


some  programs  or  positions  that  have  been 
successful  in  reducing  recidivism. 

In  an  email  to  the  Des  Moines  Register ; 
District  1 Director  Karen  Herkelman  de- 
fended the  decision  to  not  adjust  employee 
accrued  leave,  claiming  that  any  changes 
would  have  only  a minimal  impact  on  spend- 
ing in  the  face  of  a more  than  $1.1  million 
fiscal  year  deficit  and  would  not  prevent 
the  layoffs.  She  said  all  current  District  1 
employees  will  have  jobs  if  they  so  choose 
because  of  “bumping  rights”in  their  contract. 

Meanwhile,  Iowa’s  prison  system  is 
under  pressure  from  state  lawmakers  to 
either  correct  the  problems  revealed  in 
the  audit  or  have  the  state  legislature  do 
it  instead.  Two  legislators  who  are  key  in 
determining  Iowa’s  prison  budget,  Senators 
Tom  Courtney  and  Chip  Baltimore,  both 
said  they  would  review  the  deficiencies 
uncovered  by  the  audit  and  may  initiate  or 
support  legislation  to  address  the  problems 
if  prison  officials  fail  to  act. 

Iowa  spent  approximately  $293  million 
on  its  corrections  budget  in  fiscal  year  2015. 

Sources:  http://auditor.iowa.gov , www. 
desmoinesregister.  com 
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California  Supreme  Court  Rules  in  Prisoner's 
Favor  in  Compassionate  Release  Denial 


California’s  Supreme  Court  has  held 
that  prisoners  who  are  denied  early  re- 
lease under  the  state’s  compassionate  release 
statute  have  a right  to  appeal  the  denial, 
reversing  an  appellate  court  decision  that 
found  prisoners  had  no  such  right. 

The  state’s  high  court  ruled  unani- 
mously on  March  5,  2015  in  favor  of 
prisoner  Alden  Loper,  61,  who  sufFered 
from  heart  problems,  diabetes  and  high 
blood  pressure  according  to  his  attorney, 
Raymond  M.  DiGuiseppe.  Loper  was  even- 
tually released  on  Post  Release  Community 
Supervision  (PRCS)  on  June  24, 2015. 

He  was  originally  sentenced  in  Febru- 
ary 201 1 to  six  years  in  prison  after  pleading 
guilty  to  felony  charges  stemming  from 
underpayment  of  more  than  $100,000  in 
taxes  and  worker’s  compensation  premiums 
for  his  tree  trimming  business.  But  in  May 
2012,  doctors  at  the  Richard  J.  Donovan 
Correctional  Facility  issued  an  internal 
request  for  Loper  to  be  granted  compas- 
sionate release. 

According  to  that  request,  Loper  suf- 
fered from  “uncontrolled  hypertension, 
advanced  chronic  obstructive  pulmonary 
disease  (COPD)  and  severe  coronary  artery 
disease.”  Although  he  was  able  to  live  nor- 
mally, the  doctors  said  his  “life  expectancy 
is  short  and  possibly  less  than  6 months,” 
and  he  was  “at  increased  risk  of  sudden 
cardiac  death”  with  his  “condition  . . . likely  to 
worsen.”  In  a follow-up  letter  to  the  court, 
the  California  Department  of  Corrections 
and  Rehabilitation  (CDCR)  wrote  that 
“[pjhysicians  have  determined  that  he  has 
less  than  six  months  to  live.” 

San  Diego  Superior  Court  Judge  Laura 
H.  Parsky  ordered  a second  opinion  and, 
in  response,  the  chief  medical  executive  at 
the  prison  stated  that  Loper’s  condition 
“remain[ed]  stable,”  that  his  hypertension 
had  improved  and  he  was  “not  presenting 
with  any  symptoms  suggestive  for  acute 
congestive  heart  failure.”  Nevertheless,  the 
letter  continued,  he  was  “an  ill  individual 
with  disease  processes  that  will  continue  to 
progress,  despite  treatment,  leading  to  his 
eventual  demise.”The  letter  did  not  provide 
a definitive  answer  as  to  whether  Loper 
would  die  within  six  months. 


by  Gary  Hunter 

The  court  denied  the  CDCR’s  request 
for  Loper’s  release  based  on  the  law’s  re- 
quirement that  a prisoner  is  eligible  for 
compassionate  release  only  if  his  or  her 
death  will  occur  in  less  than  six  months. 
Loper  appealed  to  the  4th  District  Court 
of  Appeal,  which  dismissed  the  case  in  2013 
on  the  grounds  that  only  the  CDCR  or 
parole  board  could  appeal  the  trial  judge’s 
decision,  not  the  prisoner. 

In  reversing  the  appellate  court,  the 
California  Supreme  Court  held  that  be- 
cause denials  of  compassionate  release 
directly  afFect  prisoners’  rights,  they  are 
entitled  to  challenge  them.  Justice  Kathryn 
M.Werdegar,  writing  for  the  Court,  cited  a 
number  of  cases  as  precedent  and  concluded 
that  “all  demonstrate  that  a defendant  may 
appeal  an  adverse  decision  on  a postjudg- 
ment motion  or  petition  if  it  affects  his 
substantial  rights,  even  if  someone  else 
brought  the  original  motion.” 

“When  the  proceeding  is  properly 
initiated  by  prison  or  parole  authorities  as 
required  by  law,”  Justice  Werdegar  wrote, 
“the  trial  court’s  decision  produces  an  ap- 
pealable order  that  may  be  appealed  by  the 
prisoner.”  See:  People  v.  Loper,  60  Cal.  4th 
1155,343  P.3d  895  (Cal.  2015). 

The  high  court  remanded  the  case 
to  the  4th  District  Court  of  Appeal  for 
reconsideration,  but  by  the  time  that  court 
received  the  matter  a second  time,  Loper 
had  already  been  released  and  the  panel 
dismissed  the  case  as  moot.  In  a supplemen- 
tal brief,  Loper  argued  the  appellate  court 
should  still  examine  his  claims,  because 
“[i]f  an  action  involves  a matter  of  continuing 
public  interest  and  the  issue  is  likely  to  recur, 
a court  may  exercise  an  inherent  discretion 
to  resolve  that  issue.”  However,  the  Court 
of  Appeals  dismissed  the  case  in  August 
2015,  on  the  grounds  that  Loper’s  release 
was  conditional  on  facts,  not  as  a matter 
of  continuing  public  interest.  See:  People  v. 
Loper,  2015  Cal.  App.  Unpub.  LEXIS  5904 
(Cal.  App.  4th  Dist.  Aug.  20, 2015). 

Regardless,  the  California  Supreme 
Court’s  ruling  is  likely  to  have  wide- 
spread impact  on  prisoners  who  are  more 
frequently  being  recommended  for  compas- 
sionate release  as  one  means  of  reducing 


overcrowding  in  California’s  prisons.  The 
CDRC  approved  compassionate  release 
for  only  four  prisoners  from  2007  through 
2010;  from  that  time  through  the  first  10 
months  of  2013,  more  than  90  applications 
were  approved. 

“We  found  that  about  1,300  out  of 
170,000  inmates  - less  than  1 percent  - 
were  costing  the  state  around  $200  million 
a year, ’’pointed  out  California  state  Senator 
Mark  Leno.  Still,  from  2007  through  the 
first  10  months  of  2013,  the  state  approved 
only  20%  of  the  488  requests  it  received  for 
compassionate  release. 

“Compassionate  release  doesn’t  happen 
often,  and  when  it  does,  the  guys  usually 
don’t  live  that  long  when  they  get  out,” 
stated  prison  chaplain  Keith  Knauf.  “But 
at  least  they’re  with  their  families.” 

Seven  Fama,  a staff  attorney  with  the 
Prison  Law  Office  in  Berkeley,  said  the 
CDCR’s  compassionate  release  program  is 
full  of  complexities,  not  the  least  of  which  is 
the  legal  requirement  that  a prisoner  have 
less  than  six  months  to  live. 

“For  example,  with  end-stage  liver 
disease  the  very  name  implies  that  the 
condition  will  be  terminal, ”Fama  explained. 
“But  doctors  won’t  generally  declare  that 
the  inmate  has  six  months  or  less  to  live.... 
I’ve  been  told  more  than  once  that  the  end 
may  come  in  six  months  or  it  may  come  in 
three  years.” 

There  are  other  obstacles.  Another 
requirement  of  the  law  states  that  the 
parole  board  and  the  undersecretary  must 
examine  a prisoner’s  disciplinary  record, 
criminal  history  and  the  impact  his  or  her 
crime  may  have  had  on  the  victims  or  their 
families  before  granting  final  approval  to  a 
compassionate  release  request.  And  even 
if  the  parole  board  approves  a prisoner’s 
petition,  a Superior  Court  from  the  county 
where  the  prisoner  was  sentenced  must 
review  the  request. 

“This  is  one  of  those  areas  of  the  law 
that  doesn’t  get  much  attention,”  said 
attorney  L.  Richard  Braucher,  who  has 
represented  several  prisoners  seeking  com- 
passionate release.  “These  people  are  pretty 
invisible.” 

Braucher  successfully  defended  Carl 
Prison  Legal  News 


May  2016 


52 


release,  the  process  is  not  compassionate  Additional  sources:  www.callawyer.com, 
and  does  not  lead  to  their  release.  P Li  Lozada  Law  Group,  www.latimes.com 

$30,000  Settlement  for  New  York 
Prisoner  Assaulted  by  Guard 


Wade,  66,  whose  parole  board  recommen- 
dation for  compassionate  release  was  denied 
by  Lake  County  Superior  Court  Judge 
Andrew  S.  Blum.  The  judge  stated  for  the 
record  that  Wade  was  “not  crippled”  and 
might  “wheel  himself  out  the  front  door” 
to  have  a beer  with  his  friends.  Braucher’s 
successful  appeal  prompted  the  1st  District 
Court  of  Appeal  to  call  Judge  Blum’s  as- 
sessment a “fanciful  speculative”  abuse  of 
discretion.  See:  People  v.  Wade,  2012  Cal. 
App.  Unpub.  LEXIS  3711  (Cal.  App.  1st 
Dist.  May  17, 2012). 

There  are  also  administrative  hurdles 
for  prisoners  to  overcome.  For  example, 
Marvin  Chaplin  was  eligible  for  parole 
when  he  was  diagnosed  with  stage  four 
lung  cancer  and  approved  for  compassion- 
ate release.  But  because  his  sister  lives  in 
Section  8 housing,  he  was  prohibited  by 
federal  law  from  living  with  her  following 
his  release  from  prison. 

Of  course,  if  a prisoner  is  truly  termi- 
nally ill,  the  time  required  to  fulfill  all  of  the 
various  administrative  steps  necessary  to 
secure  compassionate  release  might  render 
the  request  tragically  moot. 

For  example,  Robert  Lee  Dana  was 
serving  seven  years  to  life  when  he  learned 
that  he  had  terminal  cancer.  The  doctor 
gave  him  six  months  to  live  and  the  CDCR 
granted  his  request  for  compassionate  re- 
lease. Yet  Dana  was  still  imprisoned  when 
he  died  three-and-a-half  months  later.  For 
many  prisoners  who  seek  compassionate 


A New  York  state  prisoner  received 
almost  130,000  to  settle  a civil 
rights  action  alleging  he  was  assaulted 
by  a guard  at  the  Fishkill  Correctional 
Facility. 

Prisoner  Mayer  Sadian,  an  orthodox 
Jew,  approached  a guard  on  May  14,  2011 
in  the  mess  hall  during  the  lunch  hour.  The 
guard  told  him  he  could  cut  the  line  in  order 
to  get  his  kosher  meal. 

Guard  Timothy  O’Brian,  however, 
informed  Sadian  he  could  not  cut  in  line 
and  ordered  him  to  the  end  of  the  line. 
After  eating  his  meal,  Sadian  approached 
a sergeant  to  explain  what  happened  to 
ensure  he  would  not  be  written  up  for  an 
infraction. 

As  he  was  doing  so,  another  guard, 
Digironamo,  came  and  spoke  privately 
with  the  sergeant,  who  subsequently  told 
Digironamo  he  would  explain  to  him  how 
the  situation  would  be  dealt  with.  Digi- 
ronamo called  Sadain  out  of  the  mess  hall 
and  closed  the  door. 

He  then  smacked  Sadian  “with  great 
force  in  the  left  side  of  [his]  head,”  and  said 
“that’s  for  talking  to  the  sergeant  behind 
our  back.”  He  told  Sadian  to  leave.  The 


assault  caused  Sadian’s  yarmulke  to  fall 
ofFhis  head.  Digironamo  called  him  back 
to  get  it,  kicked  it,  and  said  “take  this  shit 
with  you  too.” 

The  blow  to  Sadian’s  head  caused 
significant  hearing  loss  that  required 
medical  care  and  forced  him  to  wear  a 
hearing  aid.  Sadian  reported  the  inci- 
dent, but  no  action  was  taken  against 
Digironamo. 

Represented  by  New  York  City  at- 
torney Jeffrey  A.  Rothman,  Sadian  filed 
suit  alleging  First,  Fourth,  Eighth  and 
Fourteenth  Amendment  violations,  as  well 
as  a First  Amendment  retaliation  claim  for 
exercising  free  speech  and  religion. 

The  settlement,  in  early  2015,  pro- 
vided for  a $9,950  payment  to  Sadian  plus 
$20,000  in  attorney  fees.  See:  Sadian  v. 
Digironamo,  U.S.D.C.  (S.D.  NY),  Case  No. 
l:14-cv-03441-RJS.P 
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Florida's  Private  Prison  Movement  Alive  and  Well 


WITH  THE  PROMISE  OF  SAVING  TAX~ 
payer  dollars  to  house  a growing 
prisoner  population  during  a cyclical  crime 
wave  in  the  early  1990s,  Florida  decided  to 
experiment  with  private  prisons.  From  the 
start,  those  involved  in  the  push  to  privatize 
were  tainted  with  ethical  conflicts,  and  more 
than  two  decades  later  politics  still  rule  the 
privatization  issue  while  cost  savings  have 
proven  elusive. 

State  lawmakers  initially  created  the 
Correctional  Privatization  Commission 
(CPC)  to  push  an  initiative  that  the  Florida 
Department  of  Corrections  (FDOC)  was 
reluctant  to  pursue:  privatizing  prisons.  The 
CPC  helped  craft  Florida’s  1993  statute  that 
established  the  parameters  for  privatization. 

Consulting  for  the  CPC  was  Charles 
Thomas,  a University  of  Florida  criminol- 
ogy  professor  who  was  nationally  known  to 
specialize  in  prison  issues.  He  contributed 
significantly  to  developing  the  law’s  provi- 
sions. “I  certainly  had  a fairly  heavy  hand 
in  it,”  he  said. 

He  also  had  a heavy  hand  in  the  coffers 
of  Corrections  Corporation  of  America 
(CCA),  the  nation’s  largest  for-profit  prison 
firm.  At  the  same  time  he  was  consulting 
for  the  CPC,  Thomas  owned  private  prison 
stock  and  secured  a $3  million  fee  from  CCA 
in  connection  with  Prison  Realty  Trust,  a 
CCA  spin-ofF  company.  While  Florida’s 
Ethics  Commission  later  levied  a 120,000 
fine  on  Thomas,  the  largest  ever  at  that  time, 
it  was  a fraction  of  the  financial  benefits  he 
received  from  the  private  prison  industry. 
[See: PLN,  Sept.  1999, p.12; Feb.  1999, p.10]. 

One  statutory  provision  championed 
by  Thomas  was  a requirement  that  private 
prisons  receive  payments  for  being  at 
90%  capacity,  whether  they  were  or  not. 
“[FDOC]  could  really  sink  the  ship  by 
keeping  the  prison  just  20  percent  full,”  he 
said.  In  some  cases,  this  resulted  in  the  state 
paying  for  empty  private  prison  beds. 

While  that  requirement  may  be 
popular  with  private  prison  executives 
and  shareholders,  it  is  contrary  to  good 
public  policy.  “The  notion  that  any  prison, 
public  or  private,  is  guaranteed  to  be  90 
percent  filled  whether  crime  is  going  up 
or  down  is  absurd,”  said  Judith  Greene,  a 
criminal  justice  policy  expert  and  director 
of  Justice  Strategies,  Inc.,  a research  and 


by  David  M.  Reutter 

advocacy  group  based  in  New  York. 

“We  are  incentivizing  imprisoning 
people,”  added  former  state  Senator  Paula 
Dockery.  “That  is  in  no  way  good  for  the 
state.” 

It  has,  however,  been  very  good  for 
private  prisons  operating  in  Florida.  For 
example,  when  the  Blackwater  River  Cor- 
rectional Facility  was  opened  in  2010  by 
the  GEO  Group,  it  had  an  average  popu- 
lation of  324  the  first  month.  Yet  GEO, 
headquartered  in  Boca  Raton,  Florida,  was 
paid  more  than  $82,000  a day  to  operate 
the  facility  - the  cost  for  1,800  prisoners. 
Questions  were  raised  as  to  whether  the 
Blackwater  prison  was  even  necessary,  or 
resulted  from  political  machinations.  [See: 
PLN,  March  2011,  p.l]. 

Beyond  Charles  Thomas,  other  cor- 
ruption within  the  CPC  was  ultimately 
brought  to  light.  At  the  top  of  the  agency 
was  C.  Mark  Hodges.  Investigators  learned 
a Hawaii  vacation  that  Hodges  and  his 
wife  took  in  1997  occurred  while  he  was 
on-duty,  and  a private  prison  firm  had  paid 
the  $1,800  tab  for  the  trip.  Also  while  on- 
duty,  Hodges  had  earned  $150,000  from 
consulting  contracts  in  other  states  related 
to  prison  privatization  issues;  in  one  case, 
he  billed  a city  $7,500  for  a manual  that 
was  free  under  Florida’s  Sunshine  Law. 
Forced  to  resign  in  April  2002,  he  was  fined 
$10,000  by  the  Florida  Ethics  Commission. 
[See:  PLN,  Oct.  2003,  p.21]. 

The  next  CPC  director,  Alan  Duffee, 
was  also  corrupt.  In  2006  he  pleaded  guilty 
to  wire  fraud,  mail  fraud  and  money  laun- 
dering for  embezzling  over  $224,000  from 
the  private  prison  oversight  agency,  and  was 
sentenced  to  33  months  in  federal  prison. 
[See:  PLN,  May  2006, p. 11]. The  aftermath 
of  that  scandal  saw  four  new  members  ap- 
pointed to  the  CPC,  who  had  a good  idea: 
make  private  prison  firms  rebid  for  their 
state  contracts. 

Instead,  the  companies  went  on  the 
attack.  “They  were  almost  insulted  by  the 
fact  that  we  would  even  question  them,”  said 
Bob  Ryals,  a former  CPC  member.  “They 
sent  their  big  dog  lawyers  down  to  inter- 
vene, and  they  had  a few  speeches  to  make.” 

Private  prison  operators  also  made 
campaign  contributions  and  invested  in 
lobbying  state  officials.  “They  went  behind 


the  scenes,”  said  Sam  Block,  another  former 
member  of  the  CPC.  “They  spent  a lot  of 
money  to  get  the  ear  of  the  governor  and 
then  the  leadership  of  the  legislature.” 

Over  the  next  two  years,  CCA  invested 
$110,000  in  state  election  campaigns.  GEO 
put  $250,000  into  political  coffers  the  next 
year.  Their  investment  netted  a reward 
of  1,086  more  private  prison  beds  by  the 
legislature. 

Then-Governor  Jeb  Bush  soon  tired 
of  the  CPC’s  questions  about  training, 
recidivism  and  private  prison  contracts.  He 
disbanded  the  agency  in  2004,  and  lawmak- 
ers defunded  the  CPC.  That  led  to  a private 
prison  oversight  model  unique  to  Florida. 

Typically,  state  corrections  agencies 
oversee  all  prison  operations,  including 
private  prison  contracts.  FDOC  has  con- 
trol of  prisoner  transfers  and  monitors  the 
operations  of  the  state’s  privately-operated 
prisons.  However,  the  department  has  no 
control  over  the  contracts.  That  duty  was 
shifted  to  the  Department  of  Management 
Services  (DMS),  an  agency  that  initially 
admitted  it  was  ill-prepared  to  manage 
prisons.  The  Bureau  of  Private  Prison 
Monitoring  was  established  shortly  after- 
wards to  manage  oversight  and  contractual 
compliance  for  private  prisons. 

The  push  to  privatize  Florida’s  prisons 
reached  its  pinnacle  in  2011.  That  year,  the 
Florida  legislature,  with  the  support  of 
Governor  Rick  Scott,  introduced  legisla- 
tion to  privatize  the  entire  southern  region 
of  the  state’s  prison  system.  The  bill  was 
challenged  in  court  by  the  Florida  Police 
Benevolent  Association,  which  represented 
FDOC  guards  at  the  time,  and  was  found 
unconstitutional  by  a state  court.  [See:  PLN, 
Feb.  2012,  p.l]. 

GEO  had  nine  lobbying  firms  on  its 
payroll  to  support  the  privatization  bill, 
most  of  which  had  strong  political  con- 
nections with  Florida  lawmakers.  Lobbyist 
Bill  Rubin,  a longtime  friend  of  Governor 
Scott,  was  hired  by  GEO,  as  was  lobbyist 
Steve  MacNamara,  a longtime  friend  of  the 
governor’s  chief  of  staff. 

Scott  is  a proponent  of  privatizing  state 
functions,  including  prison-related  services. 
In  August  2013  he  granted  the  Tennessee- 
based  prison  healthcare  company  Corizon, 
Inc.  a major  contract  that  cost  almost  2,000 
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state  workers  their  jobs.  Corizon’s  contract 
was  put  up  for  rebid  in  2016  amid  reports  of 
deficient  medical  care  and  prisoner  deaths. 

The  governor  is  also  known  for  his 
close  ties  with  GEO  Group  CEO  George 
Zoley.  In  October  2013,  Zoley  gave  Scott 
$20,000  towards  renovations  at  the  Talla- 
hassee governor’s  mansion.  He  also  hosted  a 
VIP  fundraiser  at  his  residence  in  July  2014; 
the  proceeds  went  to  Governor  Scott  and 
the  Republican  Party  of  Florida. 

As  the  bill  to  privatize  almost  one- 
quarter  of  Florida’s  prison  system  was 
reintroduced  in  2012,  Ed  Buss  was  ap- 
pointed secretary  of  the  FDOC.  While 
he  had  no  role  in  the  legislation,  he  was 
encouraged  to  sign  off  on  it  shortly  after 
taking  office.  He  expressed  reservations 
about  the  private  prison  bill,  which  led  to 
his  ouster  six  months  later. 

Information  regarding  problems  with 
Florida’s  private  prisons  was  withheld  in 
reports  analyzing  the  bill;  the  reports  pro- 
vided to  lawmakers  did  not  reflect  memos 
that  criticized  “high  rates  of  prison  security 
violations”  at  two  private  facilities,  which 
were  more  than  double  the  incidents  at  state 
prisons.  Also  left  out  were  auditor  reports 
that  found  the  reported  savings  from  prison 
privatization  were  “artificially  high.” 

Things  got  heated  as  the  legislation 
came  to  a vote.  “It’s  so  hostile  right  now,” 
said  Senator  Ronda  Storms.  Republican 
Senator  Don  Gaetz  warned  lawmakers 
about  voting  against  the  privatization  bill. 
“The  burden  lies  heavy  on  those  who  vote 
no,”  he  said.  Nonetheless,  the  bill  failed  to 
pass  by  just  one  vote  in  the  state  Senate. 
[See:  PLN,  April  2012,  p.38]. 

Although  the  move  to  privatize  large 
swaths  of  Florida’s  prison  system  was 
unsuccessful,  the  issue  did  not  die;  in  fact, 
prison  privatization  is  alive  and  well  in 
the  Sunshine  State.  There  are  currently 
seven  privately-operated  prisons  in  Florida, 
housing  about  10%  of  the  state’s  prison 
population  at  a cost  of  over  $142  million 
annually. 

Florida  law  requires  private  prisons  to 
save  7%  over  the  cost  of  comparable  state 
prisons,  though  the  method  of  calculating 
such  savings  has  been  criticized  by  the  Flor- 
ida Center  for  Fiscal  and  Economic  Policy, 
which  stated  in  a 2010  report,  “[tjhere  is  no 
compelling  evidence  that  the  privatization  of 
prisons  has  actually  resulted  in  savings....  It  is 
very  difficult  to  ensure  that  a private  prison 
is  in  fact  7%  less  costly  to  operate  than  a 


comparable  public  prison.” 

“The  cost  analysis  is,  in  my  opinion, 
flawed, ’’saidjack Miles, who  once  oversaw 
prison  contracts  as  DMS’s  director.  “People 
who  don’t  know  a lot  about  procurement 
came  up  with  the  process  to  do  it,  prob- 
ably impacted  by  lobbyists  and  people  in 
the  business.” 

The  1993  privatization  law  that  Prof. 
Charles  Thomas  helped  write  requires  pri- 
vate prison  costs  to  be  compared  to  those 
at  state  prisons.  However,  private  prison 
contracts  typically  allow  the  companies 
to  transfer  prisoners  who  are  too  sick,  too 
problematic  or  too  mentally  ill  to  FDOC 
facilities.  Absent  those  costlier  prisoners, 
state  prisons  become  more  expensive  to 
operate,  on  average,  while  private  prisons 
appear  less  expensive. 

“The  savings  are  a fiction,”  observed 
former  FDOC  secretaryjim  McDonough. 
Former  state  Senator  Dockery  agreed.  “You 
can  make  those  numbers  show  anything  you 
want  them  to,”  she  said. 

In  conducting  research  for  an  extensive 
series  on  prison  privatization  in  Florida, 
Palm  Beach  Post  reporter  Pat  Beall  cre- 
ated a database  from  information  obtained 
from  21  states  over  a 12-year  period.  The 
one-of-a-kind  database  of  violent  incidents 
at  private  prisons  is  available  on  the  news- 
paper’s website.  It  “documents  only  those 
deaths,  suicides,  or  serious  injuries  linked 
to  prison  policy,  mismanagement  or  staff- 
ing. Riots  were  included  if  they  resulted  in 
serious  injury  or  death,  damage  of  $100,000 
or  more,  or  involved  at  least  100  inmates.” 

While  no  major  injuries  from  riots  or 
human  rights  investigations  occurred  at 
Florida’s  private  prisons  over  that  12-year 
period,  Beall  found  “the  arrest  records  of 
[private  prison]  guards  rival  the  records  of 
prisoners  they  are  hired  to  watch.” 

Some  of  the  guards  employed  by  CCA 
and  GEO  Group  were  terminated  by  state 
prison  officials.  “I  was  firing  them  for  a 


reason,”  said  McDonough. 

With  thousands  of  empty  beds  in  state 
prisons,  one  lawmaker  raised  concerns.  “We 
mothballed  prisons  because  the  prison 
population  has  not  grown  as  fast  as  we 
expected,” noted  Senator  Mike  Fasano.“So, 
why  are  we  getting  more  prisoners  to  private 
prisons  when  there  is  more  than  enough 
room  in  our  own?” 

The  answer  seems  simple:  The  state  is 
required  to  pay  private  prison  companies 
at  90%  minimum  occupancy  rates,  which 
creates  an  incentive  to  keep  those  facilities 
full  even  when  space  is  available  in  FDOC 
prisons.  Additionally,  Florida  lawmakers 
lack  the  political  will  to  stand  up  to  private 
prison  firms  that  spend  heavily  on  lobbyists 
and  campaign  contributions,  and  are  unable 
to  separate  their  privatization  ideology  from 
the  reality  of  what  happens  when  prisons 
and  related  services  such  as  prison  medical 
care  are  privatized. 

Currently,  CCA  operates  one  state 
prison  in  Florida,  the  Fake  City  Cor- 
rectional Facility,  while  Management  and 
Training  Corp.  (MTC)  manages  the  Gads- 
den Correctional  Facility  and  GEO  Group 
runs  five  prisons  - the  Bay,  Graceville, 
Blackwater  River,  South  Bay  and  Moore 
Haven  Correctional  Facilities.  GEO  also 
operates  the  Broward  Transitional  Center, 
a federal  immigration  detention  facility. 

In  March  2016,  GEO  acquired  a $9.9 
million  plot  of  land  a few  blocks  away  from 
its  current  headquarters  in  Boca  Raton, 
where  the  company  will  start  building  a 
new  state-of-the-art  corporate  office  next 
year.  Business  must  be  good  to  justify  that 
investment,  and  it  is:  In  2015,  GEO  gen- 
erated $1.84  billion  in  gross  revenue  and 
$139  million  in  net  profit.  Six  percent  of  the 
company’s  total  revenue  came  from  private 
prison  contracts  in  Florida. 

Sources:  Palm  Beach  Post,  www.dms.my- 
florida.com,  www.geogroup.com 
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$15  Million  Award  for  Prisoner  Rendered  Paraplegic 
Due  to  Medical  Malpractice  Affirmed 

by  David  Reutter 


The  New  York  Supreme  Court  Ap- 
pellate Division  has  affirmed  a 115 
million  judgment  awarded  to  a prisoner 
who  became  a paraplegic  due  to  a prison 
doctor’s  malpractice. 

Following  the  judgment  by  the  Court 
of  Claims,  the  State  of  New  York  appealed; 
PLN  previously  reported  the  judgment. 
[See:  PLN,  Jan.  2014,  p.38]. 

The  Court  of  Claims  found  that  while  at 
the  Five  Points  Correctional  Facility  on  No- 
vember 8,2006,  prisoner  Sergio  Black  snapped 
his  head  back  when  he  collided  with  another 
prisoner  while  playing  basketball.  The  injury 
rendered  him  temporarily  unable  to  move,  with 
numbness  and  tingling  in  his  left  leg. 

Prison  physician  Daniel  Weinstock 
oversaw  the  care  that  Black  received,  and 
described  the  injury  as  merely  a “stinger” 
that  would  resolve  itself  in  a few  days.  It 
did  not,  however,  and  an  MRI  was  ordered. 
The  MRI  report  was  received  on  November 
20,  2006,  indicating  a condition  affecting 
Black’s  spinal  cord.  Weinstock  did  not 
consider  the  findings  emergent  and  recom- 
mended that  a neurologist  be  consulted. 
While  awaiting  that  consultation,  Black 
fell  in  his  cell,  rendering  him  a paraplegic. 

The  Supreme  Court  Appellate  Division 
noted  that  Weinstock  admitted  the  condition 
revealed  by  the  MRI  - spinal  stenosis  - could 
lead  to  permanent  paralysis,  and  considered  the 
condition  to  be  degenerative  rather  than  acute. 

Prior  to  the  injury,  Black,  35,  was  a 
Marine  Corps  veteran,  lifted  weights  and 
played  basketball  regularly.  After  the  injury, 
“he  was  in  constant  pain  and  had  progres- 
sively increasing  problems  with  mobility.”  He 
was  unable  to  walk  without  assistance  and 
requested  a wheelchair  before  his  collapse 
on  December  18, 2006  left  him  paralyzed. 

Black  “made  repeated  requests  to  dis- 
cuss the  MRI  results  with  [Weinstock] , and 
even  sought  the  prison  warden’s  interven- 
tion regarding  those  requests,”  wrote  the 
Supreme  Court.  Yet  Weinstock  did  not 
reevaluate  Black’s  condition  to  determine 
if  it  had  worsened  since  the  MRI. 

The  Court  noted  that  Black’s  medi- 
cal record  did  not  fully  document  his 
deteriorating  condition,  and  attributed 
that  shortcoming  to  Weinstock’s  “failure 


to  reexamine  him  or  otherwise  reevaluate 
his  condition.”  As  such,  the  Court  found 
support  for  the  position  of  Black’s  expert 
that  the  MRI  and  “accelerating  nature  of 
[his]  symptoms”  had  demanded  immediate 
action.  Accordingly,  the  judgment  by  the 


Court  of  Claims  was  affirmed. 

Black  was  released  from  prison,  but 
died  before  the  Supreme  Court’s  ruling. 
See:  Black  v.  State  of  New  York,  125  A.D.3d 
1523, 3 N.Y.S.3d  837  (N.Y.  App.  Div.  4th 
Dep’t  2015). 


Delaware  Supreme  Court  Suspends 
Prosecutor  for  Misconduct 


by  Christopher  Zoukis 


On  July  27,  2015,  the  Delaware 
Supreme  Court  suspended  Deputy 
Attorney  General  R.  David  Favata  for  six 
months  and  a day,  for  prosecutorial  mis- 
conduct involving  the  capital  case  of  McCoy 
v.  State , 112  A.3d239  (Del.  2015). The  case 
was  referred  by  the  Board  of  Professional  Re- 
sponsibility, which  investigates  violations  of 
the  Rules  of  Professional  Conduct  for  Dela- 
ware attorneys,  then  refers  them  to  the  state 
Supreme  Court  for  final  determinations.  In 
this  case,  the  Board  recommended  a public 
reprimand  but  the  Supreme  Court  disagreed, 
instead  suspending  Favata  and  requiring  him 
to  “establish  his  rehabilitation  before  he  can 
be  re-admitted  to  practice  law....” 

The  misconduct  stemming  from  McCoy 
v.  State  consisted  of  seven  rule  violations, 
including  Rule  3.3(a)(1)  (knowingly  mak- 
ing a false  statement  of  fact  to  a tribunal); 
Rule  3.4(e)  (stating  a personal  opinion  as  to 
the  credibility  of  a witness  and / or  the  guilt 
of  an  accused);  Rule  3.5(d)  (engaging  in 
conduct  intended  to  disrupt  a tribunal  and / 
or  in  undignified  and  discourteous  conduct 
that  was  degrading  to  the  tribunal);  and 
Rule  8.4(c)  (engaging  in  conduct  involving 
dishonesty,  deceit  or  misrepresentation). 
He  was  also  found  guilty  of  three  counts  of 
violating  Rule  8.4(d)  (engaging  in  conduct 
prejudicial  to  the  administration  of  justice). 

In  his  capacity  as  a prosecutor  for 
Kent  County,  Favata  engaged  in  conduct 
designed  to  prejudice  Isaiah  W.  McCoy, 
who  was  representing  himself  pro  se  on 
various  charges,  including  two  counts  of 
first-degree  murder. 

While  McCoy  was  cross-examining 
the  victim’s  girlfriend,  Favata  objected 
and  made  a comment  indicating  McCoy 


was  guilty,  saying,  “She  obviously  hasn’t 
spoken  to  the  defendant  since  he  shot  her 
boyfriend.”  Favata  also  addressed  McCoy 
directly,  telling  him  to  “start  acting  like  a 
man”  and  saying  that  despite  dressing  up 
for  the  trial,  he  was  still  a murderer.  Further, 
Favata  ridiculed  McCoy’s  efforts  to  repre- 
sent himself  - which  was  his  right  - and 
said  he  would  have  a police  detective  tell 
people  that  McCoy  was  a snitch. 

When  questioned  by  the  judge  in  the 
case,  Favata  lied  and  did  so  repeatedly  during 
his  subsequent  disciplinary  proceedings  until 
he  finally  conceded  and  told  the  truth.  As  a 
result,  McCoy,  who  had  been  found  guilty  and 
sentenced  to  death,  was  granted  a new  trial. 

“Although  most  of  the  misconduct  oc- 
curred outside  the  jury’s  presence,  the  conduct 
set  a tone  for  the  trial  that  was  disturbing  and 
unacceptable  and  increased  the  potential  that 
the  jury  would  decide  the  case  by  discounting 
the  defendant’s  version  of  events  for  inap- 
propriate reasons,  a factor  made  even  more 
important  given  the  centrality  of  witness 
credibility  in  this  case,”  the  Supreme  Court 
wrote.  See:  In  the  Matter  of  a Member  of 'the  Bar 
of  the  Supreme  Court  of  the  State  of  Delaware: 
R.  David  Favata,  No.  303, 2015. 

In  January  2016,  the  attorney  now 
representing  McCoy  for  his  retrial  com- 
plained that  McCoy  had  been  denied 
in-person  visits  with  his  counsel  and  access 
to  the  law  library  at  the  Howard  R.  Young 
Correctional  Institution.  State  officials 
informed  the  court  that  McCoy  would  be 
allowed  private 
attorney. 

Additional  sources:  www.delawareonline. 
com,  www.abajournal.com 
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L.A.  County  Audit  Recommends  More  Contract 
Oversight  for  Probation  Department 


The  County  of  Los  Angeles,  like 
most  governmental  agencies,  receives 
funding  from  a variety  of  sources  and  relies 
on  outside  contractors  to  perform  many 
services  - including  correctional  services. 
L.A.  County’s  Probation  Department  was 
the  subject  of  a July  2015  audit  related  to  its 
budgeting  process  for  juvenile  halls,  juvenile 
camps  and  overall  contracting  procedures, 
which  indicated  that  improvements  needed 
to  be  made. 

Part  of  Los  Angeles  County’s  bud- 
get problems  stem  from  the  fact  that  the 
county  must  make  up  any  revenue  shortfall 
if  sufficient  funds  are  not  available  from 
previously-budgeted  revenue  sources.  Ac- 
cording to  the  audit,  “$10.2  million  [was] 
expended  from  the  County  General  Fund 
during  Fiscal  Years  2012-13  and  2013-14” 
for  various  programs  mandated  by  the 
state  legislature  that  the  county’s  Probation 
Department  was  unable  to  collect  from 


by  Derek  Gilna 

other  sources.  The  audit  suggested  that 
the  department  “determine  the  feasibility 
of  recovering  such  expenditures  from  the 
County’s  Community  Corrections  Perfor- 
mance Incentives  Special  Revenue  Fund.” 

Another  area  that  indicated  improve- 
ments were  required  was  the  tracking  of 
expenditures  by  various  subdivisions  within 
the  Probation  Department,  implying  that 
accurate  reporting  of  expenditures  may  be 
deficient. 

Additionally,  there  was  a large  discrepancy 
between  the  cost  per  juvenile  offender  held  in 
juvenile  halls  in  Los  Angeles  County  versus 
in  San  Diego  County  and  Orange  County, 
California;  Harris  County,  Texas;  and  Cook 
County,  Illinois.  The  average  cost  per  juvenile 
ranged  from  a low  of  $232  per  day  in  Har- 
ris County  to  $640  per  day  in  Los  Angeles 
County.  Likewise,  Los  Angeles  had  the  highest 
average  daily  cost  per  juvenile  camp  detainee  at 
$552  per  day,  versus  three  other  counties  where 


costs  were  no  higher  than  $307  per  day. 

After  noting  those  much  higher 
expenses,  the  audit  recommended  that 
“Probation  Department  management  ex- 
amine the  operating  costs  of  their  juvenile 
halls  and  camps,  and  ...  identify  reasons  for 
their  higher  Average  Daily  Cost  Per  Youth 
in  comparison  to  other  counties.” 

The  audit  concluded  that  the  Probation 
Department  needed  to  “conduct  ongoing 
monitoring  of  the  community-based  orga- 
nizations [that  it]  contracts]  with  to  ensure 
compliance  with  the  County  contracts’  re- 
quirements,” and  develop  “a  comprehensive, 
risk-based  contract  monitoring  plan  ...  to 
mitigate  contracting  risk.”S^ 

Sources:  Los  Angeles  Times;  “Probation  De- 
partment - Budget,  Juvenile  Halls  and  Camps 
Operating  Costs,  and  Departmental  Contracting 
Procedures  Review,  ” County  of Los  Angeles  De- 
partment of  A uditor-  Controller  (July 24, 2015) 
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Corrections  Agencies  Use  Obamacare 
to  Pay  for  Prisoners'  Medical  Care 

by  Christopher  Zoukis  and  Matt  Clarke 


The  Affordable  Care  Act  (ACA), 
President  Obama’s  signature  piece  of 
legislation,  has  resulted  in  an  unintended 
windfall:  a means  to  shift  the  cost  of  ex- 
pensive hospital  care  for  state  and  local 
prisoners  to  the  federal  government.  In 
addition,  creative  uses  of  the  ACA’s  new 
Medicaid  rule  will  likely  result  in  further 
savings  to  the  states,  by  allowing  low- 
income  prisoners  and  jail  detainees  to  be 
enrolled  for  Medicaid  benefits  immediately 
upon  their  release. 

Under  the  ACA,  many  prisoners  are 
now  eligible  for  medical  coverage  through 
Medicaid.  Their  eligibility  comes  after  a 
January  1,  2014  activation  date  that  now 
allows  single,  childless  adults  whose  income 
is  up  to  138%  of  the  federal  poverty  level, 
or  116,394  for  a single  adult  in  2016,  to 
participate  in  the  program.  More  than  half 
the  states  and  the  District  of  Columbia  have 
agreed  to  the  voluntary  Medicaid  expan- 
sion. Previously,  Medicaid  mainly  applied 
to  pregnant  women,  people  with  children, 
the  blind,  disabled  and  elderly;  the  program 
provides  federal  funds  to  the  states,  subject 
to  substantial  regulation. 

Those  regulations  generally  include  a 
prohibition  on  Medicaid  for  state  or  local 
prisoners.  However,  the  rules  allow  the 
use  of  Medicaid  funds  to  pay  for  extended 
hospital  stays  outside  the  facility.  Medicaid 
will  pick  up  the  tab  because  a prisoner  in  an 
in-patient  medical  facility  for  24  hours  or 
more  is  no  longer  considered  “incarcerated” 
for  Medicaid  reimbursement  purposes.  Fur- 
ther, prisoners  making  less  than  the  138% 
income  threshold  are  eligible  to  be  enrolled 
in  Medicaid  after  they  are  released. 

Madison  County,  Alabama  jail  officials 
said  they  are  moving  quickly  to  initiate 
the  new  rules.  Chief  Deputy  Steve  Mor- 
rison said  the  jail  has  a medical  budget  of 
$3  million,  but  sometimes  prisoners  and 
detainees  have  to  be  admitted  to  outside 
hospitals  for  treatment.  A detainee  in  a 
coma  had  cost  the  jail  almost  $300,000  in 
hospital  bills.  “[Wjhen  you  get  just  one  of 
those  out  of  a thousand  inmates  that  can 
really  cripple  your  budget,”  he  said.  Mor- 
rison has  no  problem  shifting  some  of  that 
financial  burden  to  the  federal  government. 


“Constitutionally  we’re  supposed  to  provide 
medical  care,”  he  noted.  “It  doesn’t  say  we 
have  to  pay  for  it.” 

In  Washington  State,  the  Department 
of  Corrections  has  quickly  adopted  the 
ACA  changes,  too.  DOC  spokeswoman 
Norah  West  said  the  state  already  estimates 
that  enrolling  prisoners  in  Medicaid  will 
save  about  $2.2  million  in  the  2013-2015 
budget  cycle.  State  Senator  Jim  Hargrove 
went  on  record  to  applaud  the  move. 

“If  there  is  some  way  to  shift  the  cost  to 
the  feds,  I think  that  could  be  a good  idea,” 
he  said.  Hargrove  added  he’s  examining 
whether  the  same  approach  can  be  used  to 
cover  health  care  costs  at  the  state’s  Special 
Commitment  Center  for  sex  offenders. 

Even  only  covering  in-patient  hospital 
stays  lasting  more  than  a day  can  save  state 
and  local  governments  millions  of  dollars 
in  prisoner  medical  costs.  Stuart  Hudson, 
the  managing  director  for  health  care  at  the 
Ohio  Department  of  Rehabilitation  and 
Correction,  plans  to  enroll  prisoners  who 
spend  over  a day  in  the  hospital  and  expects 
to  save  $18  million  a year  by  shifting  their 
health  care  costs  to  the  federal  government. 
[See:  PLN,  Nov.  2015,  p.58], 

Colorado,  Illinois,  Iowa,  Ohio  and 
Oregon  are  among  other  states  enrolling 
prisoners  in  the  newly- expanded  Medicaid 
program.  [See:  PLN,  Nov.  2013,  p.24].  Lo- 
cal jails  in  Kentucky,  Illinois  and  Oregon  are 
also  enrolling  prisoners.  The  Kentuckiana 
Regional  Planning  & Development  Agency 
is  signing  up  eligible  prisoners  among  the 
2,000  incarcerated  at  Louisville  Metro  Cor- 
rections, and  expects  to  expand  the  program 
to  other  jails  in  the  16-county  region. 

The  jail  system  in  Cook  County,  Illinois 
processed  over  13,000  Medicaid  applica- 
tions in  the  first  year  after  it  began  doing 
so  during  the  booking  process. 

North  Carolina  reportedly  saved  over 
$42  million  on  prisoner  medical  expenses 
since  implementing  a similar  system  in 
2010.  Jails  in  California  and  Delaware  are 
planning  to  start  their  own  programs. 

According  to  Alex  Briscoe,  the  health 
director  in  Alameda  County,  California,  less 
than  12%  of  jail  detainees  were  previously 
eligible  for  Medicaid.  That  number  has 


increased  to  over  90%  thanks  to  Obama- 
care. Based  on  estimates  from  the  U.S. 
Department  of  Justice,  over  one-third  of 
newly- eligible  Medicaid  recipients  are 
recently-released  prisoners. 

States  that  opt-in  to  the  Medicaid 
expansion  offered  by  Obamacare  will  experi- 
ence significant  savings,  with  the  portion  of 
Medicaid  costs  paid  by  the  federal  govern- 
ment increasing  from  58%  pre-expansion 
to  100%  after  expansion.  The  federal  gov- 
ernment will  pay  100%  from  2014  through 
2016,  then  gradually  reduce  the  payments  to 
90%  by  the  end  of  the  decade. 

The  idea  of  using  Medicaid  to  defray 
the  costs  of  prisoner  health  care  does  not 
make  everyone  happy.  Perhaps  predictably, 
U.S.  Senate  Minority  Leader  Mitch  Mc- 
Connell said  signing  up  prisoners  and  those 
being  released  from  prisons  and  jails  is  just 
another  burden  for  taxpayers. 

“This  is  yet  another  disturbing  aspect 
of  a profoundly  troubling  piece  of  legisla- 
tion,” he  said. 

Still,  the  changes  wrought  by  Obama- 
care have  not  been  derided  by  all  of 
McConnell’s  fellow  Republicans.  In  Ten- 
nessee, GOP  lawmakers  sponsored  bills 
in  both  houses  of  the  legislature  to  change 
the  state’s  termination  of  Medicaid  benefits 
for  the  incarcerated  to  a mere  suspension 
under  ACA  rules,  allowing  the  state  to  take 
advantage  of  the  January  1, 2014  changes. 

“This  is  a very  important  bill,”  said  state 
Rep.  Vince  Dean.  “This  will  save  our  local 
government  a lot  of  money.”  Lawmakers 
predict  at  least  $2  million  in  savings  in  the 
first  year  alone. 

Many  observers  view  the  changes  in 
how  prisoners  can  be  enrolled  in  Medicaid 
immediately  upon  their  release  as  an  even 
greater  boon  to  state  and  local  governments. 
Dr.  Josiah  Rich,  director  of  the  Center  for 
Prisoner  Health  and  Human  Rights, based 
at  the  Miriam  Hospital  in  Providence, 
Rhode  Island,  believes  the  new  rules  will 
not  only  provide  necessary  health  care  to 
an  oft-neglected  group,  but  also  help  to 
reduce  recidivism. 

“Enrollment  improves  access  to  basic 
health  services,  including  substance-use 
and  mental  health  services,  and  can  in  turn 
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benefit  the  health  of  the  communities  and 
families  to  which  prisoners  return,”  Rich  ob- 
served. “There  is  a possibility  that  there  will 
be  decreased  recidivism  as  people  get  treat- 
ment for  their  mental  illness  and  addiction.” 

The  jail  in  Seattle,  Washington  has 
been  working  to  implement  an  early 
Medicaid  sign-up  program  for  prisoners 
scheduled  to  be  released.  Said  Public  Health 
spokesman  James  Apa,  “We  can  connect 
with  their  established  primary  care  provider, 
which  provides  a continuity  of  care.” 

Louisville  Metro  Corrections  in  Ken- 
tucky has  been  aggressive  in  implementing 
the  new  ACA  rules.  To  answer  criticisms 
that  Obamacare  unduly  burdens  the  taxpay- 
ers with  prisoner  health  care,  director  Mark 
Bolton  noted,  “But  taxpayers  are  paying  for 
these  people  anyway.”  Metro’s  health  care 
costs  make  up  $9  million  of  the  agency’s 
152  million  jail  budget,  Bolton  said.  “If  we 
can  intervene  on  the  front  end,  then  we  don’t 
have  to  on  the  back  end  . . . and  maybe  we  can 
help  keep  these  people  from  coming  back  in.” 

According  to  the  Council  of  State 
Governments  Justice  Center,  at  least  70%  of 
prisoners  released  from  the  nation’s  prisons 
and  jails  lack  health  insurance.  About  a 


third  would  qualify  for  expanded  Medicaid 
and  about  24%  would  qualify  for  subsidized 
coverage  under  the  ACA. 

N ancy  Griffith,  the  director  of  corrections 
for  Multnomah  County,  New  York,  expects 
to  save  around  II  million  a year  by  ensuring 
released  prisoners  have  Medicaid  coverage. 

“The  ability  for  us  to  be  able  to  call  up 
a treatment  provider  and  say,  ‘We  have  this 
person  we  want  to  refer  to  you  and  guess 
what,  you  can  actually  get  payment  now,’ 
changes  the  lives  of  these  people,”  said 
Griffith,  who  noted  that  the  program  will 
save  money  over  the  long  term  if  connect- 
ing released  prisoners  to  health  care  services 
keeps  them  out  of  jails  and  emergency  rooms. 

Rick  Raemisch,  executive  director  of  the 
Colorado  Department  of  Corrections,  agreed. 
He  expects  billing  Medicaid  to  save  the  state 
prison  system  “several  million  dollars”  a year, 
but  thinks  it  is  equally  important  there  will  be 
a chance  to  coordinate  health  care  post-release. 
He  said  70%  of  the  state’s  prisoners  stmggle 
with  addiction  and  34%  are  mentally  ill. 
Colorado  prisoners  without  health  insurance 
are  released  with  30  days  of  their  prescribed 
medications  and  no  additional  support  for  their 
medical  or  mental  health  needs. 


“If  they  go  off  their  medications,  of- 
tentimes it  can  once  again  lead  to  more 
criminal  activity,”  Raemisch  stated.  “So,  by 
keeping  them  medicated  and  keeping  them 
mentally  healthy,  it  really  helps  us  in  our 
re-entry  efforts.” 

Sources:  www.courier-journal.com,  www. 
oregonlive.com,  www.philly.com,  www.the- 
newstrihune.  com,  www.  timesfreepress.  com, 
www.waff.com, www.usatoday.com,  www. 
nytimes.com,  www.foxnews.com,  www. 
csnchicago.  com 
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$8,000  Settlement  for  Medical  Maltreatment  by  BOP; 
Court  Finds  Experts  Not  Required 


Federal  prisoner  Michael  Alan 
Crooker  filed  suit  under  the  Fed- 
eral Tort  Claims  Act  alleging  “malicious 
prosecution,  negligence,  and  medical  mal- 
treatment by  the  United  States  Marshal’s 
Service  (USMS)  and  the  United  States 
Bureau  of  Prisons  (BOP).”  Proceeding  pro 
se,  he  survived  a motion  for  summary  judg- 
ment and  eventually  obtained  an  $8,000 
settlement  from  prison  officials. 

Crooker  complained  that  the  USMS 
and  the  BOP  “had  failed  to  abide  by  a 
court  order  requiring  Crooker’s  pre-trial 
detention  at  a facility  where  he  could  be 
treated  for  liver  disease,  failed  to  provide 
him  eyeglasses  for  one  year,  denied  him 
non-emergency  dental  treatment  for 
nine-and-one-half  years,  and  had  denied 
him  cataract  surgery  for  four  years,”  ac- 
cording to  a February  3,  2015  ruling  by  a 
Massachusetts  federal  district  court  that 
denied  in  part  the  BOP’s  summary  judg- 
ment motion.  Crooker  also  complained 
that  a BOP  psychologist  had  improperly 
revealed  confidential  medical  information 
to  non-authorized  personnel,  in  violation 
of  BOP  policy. 

The  court  dismissed  the  claims  regard- 
ing malicious  prosecution  and  treatment 
for  liver  disease,  as  well  as  claims  related 
to  allegedly  inadequate  eye  and  dental  care 
that  arose  before  December  2010;  remain- 
ing was  Crooker’s  claim  for  the  delay  in 
receiving  eyeglasses. 

Prior  to  filing  suit,  Crooker  was  a 
diligent  advocate  for  his  own  health  care, 
refusing  to  tolerate  a continuing  pattern  of 
inadequate  BOP  medical  treatment.  Fie 
then  had  to  endure  the  BOP’s  common 
practice  of  making  life  difficult  for  any 
prisoner  who  dares  to  challenge  medical 
indifference  - prison  staff  denied  him 
proper  corrective  eyewear,  and  he  had  good 
time  taken  in  a questionable  disciplinary 
proceeding. 

The  district  court  noted  that  the  BOP 
“contends  that  plaintiff  will  necessarily  be 
unable  to  meet  his  burden  of  proof,  be- 
cause he  has  no  supporting  expert  witness 
opinion.  FI owever,  where  a plaintiff’s  claim 
is  based  primarily  on  a claim  of  negligent 
delay  on  the  part  of  medical  personnel,  ex- 
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pert  testimony  is  not  necessarily  required.” 

The  court  further  explained  that 
Crooker  had  not  raised  claims  regard- 
ing “negligent  techniques”  or  a breach 
of  “the  standard  of  care”  with  respect  to 
his  eyeglasses.  “[Rjather,  he  claims  that 
a 15-month  delay  in  providing  him  with 
eyeglasses  was  a breach  of  BOP’s  duty  to 
provide  ‘decent,  timely  health  care  to  its 
constituency.’”  Because  the  “nature  of  this 
alleged  breach  is  ‘sufficiently  obvious  as  to 
lie  within  the  common  knowledge  of  the 
jury,”’  expert  testimony  was  not  needed. 

After  the  defendants  failed  to  have  the 
suit  dismissed,  they  commenced  settlement 
negotiations.  According  to  Crooker,  “I  then 
offered  to  settle  all  claims  for  no  money  at 


The  Sixth  Circuit  Court  of  Appeals 
held  on  June  18,2015  that  disputed  is- 
sues of  fact  regarding  exhaustion  under  the 
PLRA  may  be  resolved  in  a bench  trial.  The 
appellate  court  also  found  the  plaintiff  had 
failed  to  exhaust  one  of  his  claims. 

Before  the  Sixth  Circuit  was  the  ap- 
peal of  Larry  Lee,  who  filed  a civil  rights 
complaint  after  his  release  from  a Michigan 
prison.  “Lee,  a homosexual  man  described 
as  having  effeminate  mannerisms,”  alleged  a 
variety  of  claims  against  a number  of  prison 
officials  that  occurred  from  March  23,2007 
to  May  9, 2007  at  the  Charles  Egeler  Re- 
ception and  Guidance  Center. 

The  complaint  claimed,  in  part,  that 
several  guards  harassed  Lee  about  being 
homosexual  and/or  made  comments  in 
front  of  other  prisoners  encouraging  sexual 
advances.  Lee  alleged  three  guards  refused 
to  act  when  he  sought  protection  from  pris- 
oners pursuing  him  for  sex;  he  further  stated 
that  he  had  complained  to  several  mental 
health  professionals,  including  Dr.  Kamesh- 
wari  Mehra,  a part-time  psychiatrist. 

Lee  said  two  unidentified  prisoners 
raped  him  in  his  cell  on  April  9, 2007,  when 
he  decided  to  forgo  dinner.  Following  the 
sexual  assault,  Lee  allegedly  requested  to  see 
a mental  health  professional.  He  argued  with 


all  providing  that  my  41  days  of  forfeited 
good  time  be  restored  which  had  been  taken 
as  a disciplinary  sanction  as  a direct  result 
of  the  psychologist’s  unlawful  disclosure  to 
the  SIS  investigators  of  my  drug  addiction.” 
In  the  end,  the  BOP  elected  to  keep  the 
good  time  and  pay  an  agreed  $8,000  settle- 
ment into  Crooker’s  prison  trust  account. 
The  settlement  was  finalized  and  the  case 
dismissed  in  March  2015.  See:  Crooker  v 
United  States , U.S.D.C.  (D.  Mass.),  Case 
No.  3:13-cv-30199-FDS;  2015  U.S.  Dist. 
LEXIS  12386. 

Crooker  also  prevailed  in  a wrongful 
conviction  claim  against  the  BOP, resulting 
in  a settlement  in  a separate  lawsuit.  [See: 
PLN,  March  2016,  p.23].  P 


an  unknown  guard  who  refused  to  provide  a 
grievance  form.  The  next  day,  guard  Zischke 
denied  him  a form  and  called  him  a “faggot.” 
Lee  claimed  that  he  submitted  a “substitute 
grievance”on  prisoner  stationery  on  April  10. 

Dr.  Mehra  moved  for  summaryjudgment 
for  failure  to  exhaust  administrative  remedies. 
The  district  court  found,  and  the  Sixth  Circuit 
agreed,  that  the  matter  of  whether  Lee  submit- 
ted the  substitute  grievance  was  one  that  could 
be  decided  at  a bench  trial. 

The  evidence  showed  Lee  had  filed 
13  grievances  between  April  5 and  April 
12,  but  his  substitute  grievance  was  not 
among  them. 

Testimony  from  Lee  that  two  unit 
counselors  spoke  to  him  and  moved  him 
as  a result  of  the  substitute  grievance  was 
refuted  by  those  employees’  testimony. 
There  was  no  evidence  that  the  substitute 
grievance  was  ever  submitted,  as  there  was 
no  proof  of  it  being  received  or  acted  upon 
by  prison  staff. 

As  such,  the  district  court  held  that  Lee 
had  failed  to  administratively  exhaust  the 
claim  against  Dr.  Mehra,  and  consequently 
dismissed  that  claim.  The  Court  of  Appeals 
affirmed.  Lee’s  claims  against  the  other  de- 
fendants were  dismissed  by  stipulation.  See: 
Leev.  Willey,  789F.3d673  (6th  Cir.  2015).  P 


Disputed  PLRA  Administrative  Exhaustion 
Issues  Properly  Resolved  in  Bench  Trial 
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UK  Supreme  Court  Rules  Against  Unlawful 
Use  of  Solitary  Confinement 


On  July  29,  2015,  the  United  King- 
dom’s  Supreme  Court  unanimously 
ruled  against  prison  officials  in  an  action 
brought  by  prisoners  Kamal  Bourgass  and 
Tanvir  Hussain  concerning  their  prolonged 
solitary  confinement.  According  to  British 
laws  related  to  solitary,  continued  confine- 
ment after  72  hours  must  be  authorized  by 
the  Secretary  of  State  for  Justice,  not  by  pris- 
on staff.  The  rationale  is  that  prison  officials 
reviewing  other  prison  officials’  actions  does 
not  constitute  a meaningful  review  - though 
that  is  the  standard  practice  in  the  U.S. 

Bourgass,  incarcerated  at  the  high- 
security  HM  Prison  Whitemoor,  was 
sentenced  to  life  in  prison  for  the  murder 
of  a police  officer,  attempted  murder  of  two 
other  officers  and  the  wounding  of  a third, 
plus  an  additional  17-year  sentence  for  being 
part  of  a terrorist  conspiracy.  Hussain,  incar- 
cerated at  HM  Prison  Frankland,  was  also 
serving  a life  sentence  for  his  role  in  a 2006 
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terrorist  airline  bomb  plot.  Both  were  held 
in  solitary  confinement,  in  violation  of  the 
72-hour  external  review  rule,  for  more  than 
six  months  due  to  allegedly  being  involved  in 
assaults  and  bullying  other  prisoners.  Most  of 
those  allegations  had  since  been  disproved, 
or  formal  charges  filed  by  prison  and  law 
enforcement  officials  were  dismissed. 

Solitary  confinement  reviews  are  taken 
much  more  seriously  in  the  UK  than  in  the 
United  States;  regardless,  28  UK  prisoners 
have  committed  suicide  in  solitary  between 
January  2007  and  March  2014.  Accord- 
ing to  a Prison  Service  Order  issued  by 
the  Secretary  of  State  in  2013,  “for  most 
prisoners  there  is  a negative  effect  on  their 
mental  wellbeing  and  that  in  some  cases 
the  effects  can  be  serious.”  The  negative 
consequences  of  solitary  confinement  are 
well  documented,  including  the  effects  on 
prisoners’  mental  health.  [See:  PLN,  Oct. 
2012,  p.l]. 


“All  prisoners  who  are  segregated  are 
already  subject  to  a careful  assessment 
so  their  physical  and  mental  wellbeing  is 
safeguarded,”  UK  prison  officials  stated. 
Long-term  segregation  is  rarely  used  in  the 
United  Kingdom,  and  some  prisoners  held 
in  segregation  can  receive  no-contact  visits 
and  make  phone  calls  once  every  three  days. 

The  UK  Supreme  Court  found  that 
while  Bourgass  and  Hussain’s  human  rights 
had  not  been  violated,  their  “segregation 
beyond  the  initial  period  of  72  hours  was 
not  authorized  by  the  Secretary  of  State  and 
was  accordingly  unlawful.”  In  spite  of  that 
finding,  apparently  no  prison  employees 
were  disciplined  for  failing  to  follow  the 
applicable  laws.  See:  R v.  Secretary  of  State 
for Justice,  [2015]  UKSC  54,  [2012]  EWCA 
Civ  376. 

Additional  sources:  www.solitarywatch.com, 
www.  telegraph,  co.  uk,  www.  bailii.  org 
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Former  U.S.  Attorney  General's  Legacy:  Too  Little,  Too  Late 


The  U.S.  Sentencing  Commission’s 
unanimous  vote  in  April  2014  to  re- 
duce sentencing  guidelines  two  levels  for 
certain  defendants  convicted  of  nonviolent 
drug  crimes  was  a major  step  in  cutting  the 
federal  prison  terms  of  both  the  newly- 
convicted  and  those  currently  incarcerated. 
[See:  PLN,  Aug.  2014,  p.26]  .The  action  was 
hailed  by  the  ACLU’s  then-senior  legisla- 
tive counsel  Jesslyn  McCurdy. 

“[Ojur  country  is  slowly  but  steadily 
reversing  the  damage  done  by  the  failed, 
racially  biased  war  on  drugs,”  she  said.  “Our 
criminal  justice  system  is  smarter,  fairer,  and 
more  humane  than  it  was  a year  ago,  and  we 
need  to  make  sure  momentum  continues  in 
the  right  direction.” 

Former  U.S.  Attorney  General  (AG) 
Eric  Holder  wasted  little  time  in  order- 
ing the  guidelines  change  into  efFect.  In 
a memo  to  U.S.  prosecutors  around  the 
country,  Holder  called  for  the  immediate 
implementation  of  the  two-level  sentencing 
reduction  for  drug  offenders,  even  prior  to 
its  effective  date  in  November  2015. 

Holder  was  riding  a public  wave  of 
pro-reform  sentiment  that  indicated  63% 
of  Americans  agree  it  is  time  to  move  away 
from  mandatory  minimum  sentencing,  and 
67%  say  the  state  and  federal  governments 
should  focus  on  treatment  rather  than 
punishment.  Even  Congress,  in  a rare  show 
of  bipartisanship  in  recent  years,  has  been 
working  on  a criminal  justice  reform  bill, 
though  it  has  recently  stalled. 

In  a memo  dated  September  2014, 
Holder  prohibited  prosecutors  from  seek- 
ing “super”  mandatory  minimums  for  drug 
trafficking  offenders.  Prosecutors  would  use 
so-called  “section  851  enhancements”  to 
encourage  defendants  to  plead  guilty  rather 
than  go  to  trial.  If  the  defendant  rejected  the 
plea  offer,  repeat  offenders  could  face  up  to 
life  in  prison  for  nonviolent  drug  charges 
under  section  851. 

Although  Holder  stepped  down  in  April 
2015,  he  continued  to  advocate  for  drug 
sentencing  reforms  and  alternatives  to  incar- 
ceration. In  November  2015,  during  a public 
address, he  urged  Congress  to  take  advantage 
of  a “historic  opportunity  to  improve  the 
fairness  and  efficiency  of  our  criminal  justice 
system.  "The  former  AG  argued  this  was  a civil 
rights  issue,  as  the  so-called  War  on  Drugs 
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and  excessive  sentences  for  nonviolent  drug 
crimes  have  had  a disproportionate  impact  on 
poor  and  minority  defendants. 

This  put  Holder  in  direct  conflict 
with  federal  prosecutors,  who,  of  course, 
think  they  are  doing  a fine  job  by  lock- 
ing up  nonviolent  offenders  for  decades. 
To  illustrate,  the  National  Association  of 
Assistant  U.S.  Attorneys  issued  this  state- 
ment: “We  consider  the  current  federal 
mandatory  minimum  sentence  framework 
well-constructed  and  worth  preserving.” 

Fortunately,  those  holding  such  a dra- 
conian view  are  in  the  minority.  Perhaps 
they  are  bemoaning  the  fact  that,  without 
a constant  stream  of  drug  offenders  to  pros- 
ecute and  incarcerate,  their  inflated  budgets 
and  cushy  jobs  might  be  at  risk. 

According  to  an  editorial  published 
in  the  New  York  Times  on  April  21,  2016, 
by  Jason  Furman,  chairman  of  the  White 
House  Council  of  Economic  Advisors,  and 
former  Congressional  Budget  Office  direc- 
tor Douglas  Holtz- Eakin,  “A  growing  body 
of  research  shows  that  incarceration  and 
longer  sentences  could  increase  recidivism. 
Individuals  may  build  criminal  ties  while 
incarcerated,  lose  their  labor-market  skills 
and  confront  substantial  obstacles  to  re-entry 
after  release.  A new  study  finds  that  each 
additional  year  of  incarceration  increases  the 
likelihood  of  re-offending  by  four  to  seven 
percentage  points  after  release.  The  bottom 
line:The  putative  benefits  of  more  incarcera- 
tion or  longer  sentences  are  actually  costs.” 

They  continued, “Incarceration  plays  an 
important  role  in  promoting  public  safety, 
and  imposing  prison  sentences  for  criminal 
conduct  has  moral  and  practical  dimen- 
sions. But  the  criminal  justice  system  should 
be  designed  to  ensure  that  the  benefits  of 
incarceration  exceed  the  costs.  Individuals 
incarcerated  for  nonviolent  drug  crimes  - 50 
percent  of  the  federal  prison  population  - 
pose  a low  risk,  and  the  costs  of  incarcerating 
these  people  outweigh  the  benefits.” 

The  current  U.S.  Attorney  General,  Lo- 
retta E.  Lynch,  appears  to  be  following  in  her 
predecessors  footsteps  by  urging  federal  judges 
to  comply  with  the  new  sentencing  guidelines. 

Congress  has  shown  itself  receptive 
to  sentence  (and  budget)  reduction  efforts 
with  the  introduction  of  the  bipartisan 
Smarter  Sentencing  Act  of  2015  (H.R. 


920/S.  502),  which  doesn’t  abolish  man- 
datory minimums  but  would  give  federal 
judges  more  leeway  to  impose  lenient  sen- 
tences for  certain  nonviolent  drug  crimes, 
among  other  reforms. 

According  to  Utah  Senator  Mike  Lee, 
“Our  current  scheme  of  mandatory  mini- 
mum sentences  is  irrational  and  wasteful,” 
and  the  Smarter  Sentencing  Act  “takes  an 
important  step  forward  in  reducing  the 
financial  and  human  cost  of  outdated  and 
imprudent  sentencing  policies....” 

Currently,  the  fate  of  federal  criminal 
justice  reform  legislation  hinges  on  a de- 
bate over  whether  to  address  offenses  that 
lack  a mens  rea  requirement  - i.e.,  intent 
to  commit  a crime.  The  powerful  criminal 
justice  lobby  funded  by  the  Koch  broth- 
ers, billionaire  conservatives  who  want  to 
change  federal  laws  that  primarily  target 
white  collar  criminals,  is  pushing  for  mens 
rea  reforms,  while  some  lawmakers  are  leery. 

Meanwhile,  top  officials  within  the  FBI 
and  DEA  have  suggested  that  the  Obama 
administration’s  criminal  justice  reform  ef- 
forts might  be  leading  to  rising  crime  rates 
in  some  cities.  Former  AG  Holder  disagreed. 

“Already,  in  fiscal  year  2014,  we  saw  the 
first  reduction  in  the  federal  prison  popula- 
tion in  32  years.  Meanwhile,  since  President 
Obama  took  office,  we’ve  presided  over  a 
continued  decline  in  the  overall  crime  rate. 
This  marks  the  first  time  that  any  adminis- 
tration has  achieved  side-by-side  reductions 
in  both  crime  and  incarceration  in  more 
than  forty  years,”  he  stated. 

Unfortunately,  although  Holder  served 
in  office  from  2009  to  2015,  he  waited  until 
the  end  of  his  tenure  before  addressing  the 
problems  in  our  nation’s  dysfunctional  crimi- 
nal justice  system.  While  his  advocacy  efforts 
are  welcome  - including  his  recent  support 
for  reclassifying  marijuana  as  a Schedule  I 
drug  - they  are  too  little  and  come  too  late. 
After  leaving  office  to  return  to  the  white- 
collar  defense  firm  of  Covington  & Burling, 
Holder  is  no  longer  in  a position  to  directly 
influence  federal  criminal  justice  policies 
and  practices  as  he  was  when  he  served  as 
Attorney  General. 

Sources:  www.aclu.org,  www.washing- 
tontimes.com,  www.nytimes.com,  www. 
washingtonpost.com,  CNN,  www.famm.org 
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Australia:  An  anal-retentive  prisoner 
in  the  supermax  unit  at  the  Goulburn  Jail 
claimed  for  12  days  that  a metal  object 
detected  inside  his  body  was  a fragment  of 
a surgical  instrument,  but  his  claims  were 
proven  false  when  his  bowels  finally  moved 
on  February  24,  2016  and  produced  a cell 
phone.  Constantine  “Kon”  Georgiou,  serv- 
ing time  for  a triple  murder,  had  a history 
of  circumventing  prison  rules  and  at  one 
point  had  maintained  an  active  Facebook 
page  using  a contraband  phone.  Fie  was 
placed  in  an  isolation  cell  immediately  after 
his  productive  bowel  movement. 

California:  Nooshafarin  Ravaghi,  an 
English  teacher  at  the  Central  Men’s  Jail  in 
Santa  Ana,  was  arrested  for  her  suspected 
role  in  helping  three  prisoners  cut  through 
steel  bars,  crawl  through  a plumbing  tun- 
nel and  lower  themselves  down  four  stories 
using  bed  sheets  to  escape  on  January  22, 
2016.  Hossein  Nayeri,  37,  Jonathan  Tieu, 
20,  and  Bac  Duong,  43,  then  kidnapped  a 
taxi  driver  and  fled  to  San  Jose,  according 
to  Orange  County  Sheriff’s  Department 
Captain  JefF  Flallock.  After  a week  on  the 
run,  Duong  freed  the  taxi  driver  and  turned 
himself  in.  Nayeri  and  Tieu  were  captured 
on  January  30,  2016.  All  three  face  felony 
escape  charges  in  addition  to  their  original 
charges.  Ravaghi  was  released  following  her 
arrest  due  to  insufficient  evidence,  but  faces 
further  investigation. 

California:  A Swiss  couple,  Patrick 
Chappatte  and  Anne  W idmann,  organized 
an  art  exhibition  that  opened  in  Decem- 
ber 2015  at  the  University  of  Southern 
California.  The  exhibit,  entitled  “Windows 
on  Death  Row,”  featured  over  70  framed 
drawings  and  paintings  created  by  death- 
sentenced  prisoners  across  the  country. 
Chappatte  and  Widmann  said  they  hoped 
to  reveal  the  humanity  of  condemned 
prisoners  through  their  artwork.  “Windows 
on  Death  Row”  was  scheduled  to  travel  to 
North  Carolina  and  Ohio  after  it  closes  in 
Los  Angeles;  the  exhibition  also  includes 
anti-death  penalty  illustrations  by  profes- 
sional cartoonists. 

California:  Former  state  prison  guard 
John  Smiley  and  his  wife,  Cynthia  Biasi- 
Smiley,  were  convicted  of  attempted  perjury 
in  March  2012  in  a workers’  compensation 
fraud  case  in  which  they  attempted  to 
claim  work-related  status  for  injuries  John 
received  when  he  was  shot  and  paralyzed  at 


News  in  Brief 

a San  Francisco  sex  club.  [See:  PLN, March 
2013,  p.29].  Fie  was  reportedly  shot  by  the 
male  partner  of  a woman  he  had  sex  with  at 
the  club,  following  a disagreement  over  his 
use  of  a condom.  The  Smileys  faced  another 
trial  in  February  2016,  this  time  on  multiple 
felony  insurance  fraud  charges  related  to 
the  same  incident.  Both  were  convicted 
and  each  was  sentenced  on  March  4, 2016 
to  240  days  in  jail  and  five  years  of  super- 
vised probation.  They  were  also  ordered  to 
pay  $38,206.70  in  restitution  to  the  State 
Compensation  Insurance  Fund. 

Canada:  Two  men  involved  in  an 
escape  from  a St.  Jerome,  Quebec  prison 
on  March  17,  2013  joined  four  others 
who  had  previously  pleaded  guilty  to  par- 
ticipating in  the  plot.  The  daring  escape 
via  a hijacked  helicopter  was  previously 
reported  in  PLN.  [See:  PLN,  June  2013, 
p.45] . Benjamin  Hudon-Barbeau,  39,  and 
Billi  Beaudoin,  29,  admitted  on  January  12, 
2016  to  their  involvement  in  the  escape  and 
will  be  sentenced  in  May.  Crown  prosecutor 
Steve  Baribeau  said  he  was  satisfied  with 
the  guilty  pleas,  noting  that  the  evidence 
against  the  two  men  was  “overpowering 
and  overwhelming.” 

Connecticut:  Citing  research  which 
indicates  human  brains  are  not  fully  devel- 
oped until  the  age  of  25,  on  December  17, 
2015  Michael  Lawlor,  chief  criminal  justice 
advisor  to  Governor  Dannel  P.  Malloy,  an- 
nounced that  the  state  plans  to  convert  one 
of  its  existing  prisons  into  a specialty  facility 
for  18  to  25 -year-old  males  and  would  cre- 
ate a separate  program  for  young  prisoners 
at  the  women’s  prison  in  Niantic.  Connecti- 
cut’s prison  population  of  15,807  includes 
3,092  prisoners  in  the  targeted  age  range. 
DOC  Commissioner  Scott  Semple  said  the 
plan  did  not  require  legislative  approval  and 
was  intended  to  reduce  recidivism  among 
youthful  offenders.  “What  I envision  is  that 
incident  rates  will  go  down  systemwide,”  he 
said.  “It  also  gives  us  the  greatest  potential 
to  reduce  the  recidivism  rate  in  a large  way.” 

Delaware:  The  U.S.  Department  of 
Justice  agreed  to  drop  two  sexual  miscon- 
duct charges  as  part  of  a plea  deal  with  the 
former  security  chief  at  the  Baylor  Women’s 
Correctional  Institution.  Instead,  Fred  Way 
III,  51,  pleaded  guilty  to  four  counts  of  of- 
ficial misconduct  on  January  11,2016  after 
a 27-year-old  female  prisoner  told  officials 
that  he  had  sex  with  her  at  least  twice.  Way 


was  sentenced  to  serve  25  weekends  in  jail 
among  other  sanctions,  but  in  early  April 
2016,  Superior  Court  Judge  Paul  R.  Wallace 
modified  the  sentence  to  a 7-day  stretch  in 
secured  housing  followed  by  home  confine- 
ment after  Way’s  attorney  reported  death 
threats  against  his  client  during  his  first 
weekend  in  jail. 

Florida:  On  January  8,  2016,  War- 
den Russell  Washburn  told  reporters  that 
dozens  of  prisoners  at  the  Corrections 
Corporation  of  America-operated  Citrus 
County  Detention  Facility  were  suffering 
from  a scabies  infestation.  Washburn  said 
two  housing  units  at  the  jail  were  affected 
and  40  prisoners  had  received  medication 
to  treat  the  outbreak.  All  prisoners  were 
physically  screened  and  their  clothing  and 
bed  linens  washed  as  a precaution.  Scabies 
mites  cause  intense  itching  by  burrowing 
beneath  the  skin  and  laying  eggs,  and  spread 
quickly  through  skin-to-skin  contact. 

Florida:  A jail  guard  walked  into  an 
interview  room  at  the  Broward  County 
Main  Jail  on  January  27,  2016  and  found 
defense  attorney  Jessica  Mishali  bent  over  a 
table  “engaged  in  what  appeared  to  be  sexual 
intercourse”  with  prisoner  Ysreal  Granda. 
Mishali  was  not  criminally  charged,  but 
the  incident  triggered  an  emergency  hear- 
ing before  a Broward  County  judge  who 
immediately  banned  Mishali  from  entry 
into  Broward  County’s  five  jail  facilities. 
Mishali  also  faces  disciplinary  action  from 
the  agency  responsible  for  regulating  attor- 
ney conduct.  “The  Florida  Bar  was  notified 
of  the  incident  earlier  today  and  is  opening 
a file,”  said  spokeswoman  Susannah  Lyle. 

Florida:  PLN  previously  reported  the 
indictment  and  “not  guilty”  pleas  of  former 
Coleman  Correctional  Complex  guards 
William  Houghton  and  Eddie  Rodas-Cas- 
tro,  for  civil  rights  violations  stemming  from 
the  beating  of  a prisoner  and  subsequent  at- 
tempts to  cover  up  that  incident.  [See:  PLN, 
Oct.  2015,  p.63].  On  January  13, 2016,  the 
Justice  Department  announced  that  both 
guards  had  admitted  to  wrongdoing  and 
changed  their  pleas  to  “guilty.”  Rodas-Castro 
faces  a maximum  sentence  of  one  year  in 
federal  prison,  while  Houghton  faces  a maxi- 
mum 3-year  term. Their  sentencing  hearings 
have  not  yet  been  scheduled. 

Georgia:  A 72-year-old  former  teacher 
at  the  Calhoun  State  Prison  received  a light 
sentence  of  probation  and  community  ser- 
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vice  on  February  17,2016  after  confessing 
to  smuggling  six  cell  phones  into  the  facility 
inside  her  underwear.  Annie  Mae  Flood  was 
pulled  out  of  class  while  teaching  reading 
and  writing,  and  arrested  at  the  prison  near 
Albany  in  March  2015.  Calhoun  County 
SherifFJosh  Hilton  said  Flood’s  motive  was 
greed.  District  Attorney  Joe  Mulholland 
was  frustrated  by  the  lenient  sanctions  in 
light  of  widespread  contraband  smuggling 
by  prison  employees,  though  he  said,  “Be- 
cause she  didn’t  have  a record,  the  judge 
thought  the  sentence  was  appropriate.” 

Georgia:  On  October  22, 2015,  Sala- 
din  “Sal”  Ghani  was  acquitted  by  a jury  on 
charges  of  identity  theft  and  fraud  after 
a two-day  trial,  but  he  wasn’t  in  court  to 
hear  the  verdict.  Ghani,  who  faced  up  to 
20  years  in  prison  if  convicted,  had  left  the 
courtroom  for  a bathroom  break  and  never 
returned.  DeKalb  County  Superior  Court 
Chief  Judge  Tangela  Barrie  ordered  the 
trial  to  continue  in  his  absence  and  im- 
mediately issued  a bench  warrant  for  his 
arrest.  Ghani’s  attorney  attempted  to  reach 
him  by  cell  phone,  but  only  received  a single 
text  message  in  response  that  said  “I  am  an 
innocent  man. ’’Despite  prosecutors’ sugges- 
tion to  the  jury  during  closing  arguments 
that  Ghani  had  fled  the  proceedings  due  to 
a“guilty  conscience, ’’thejurors  returned  an 
acquittal  after  only  45  minutes  of  delibera- 
tion. Judge  Barrie  subsequently  withdrew 
the  bench  warrant,  but  Ghani  remained  in 
hiding  for  nearly  a full  week  until  he  heard 
about  the  verdict  from  a news  report  and 
contacted  his  lawyer. 

Illinois:  Previously,  PLN  reported 
the  arrest  and  suspension  of  Decatur  Cor- 
rectional Center  guard  Timothy  Ware. 
[See:  PLN,  Jan.  2014,  p.56].  Ware  was 
subsequently  terminated  from  his  job  and 
convicted  in  December  2015  on  seven 
felony  counts  of  official  misconduct  for 
soliciting  phone  numbers  from  two  female 
parolees,  calling  them  repeatedly,  and  then 
lying  to  investigators  about  obtaining  the 
women’s  numbers  and  the  nature  of  the 
calls.  He  was  sentenced  on  February  6, 
2016  to  30  days  in  jail,  2Vi  years  of  proba- 
tion and  50  hours  of  community  service.  In 
March  2016,  a jury  awarded  an  unnamed 
former  prisoner  11.5  million  in  punitive 
and  compensatory  damages  against  Ware 
for  brutally  raping  her  in  a prison  supply 


closet  in  a separate  incident.  He  did  not 
face  criminal  charges  in  that  case. 

Louisiana:  On  January  22, 2016,  New 
Orleans  Sheriff  Marlin  Gusman  ordered 
the  transfer  of  about  140  pre-trial  detainees 
and  state  prisoners  to  a facility  nearly  four- 
and-a-half  hours  away  from  their  families 
and  attorneys.  The  mass  transfer  was  the 
second  in  five  months;  last  year,  Gusman 
sent  130  prisoners  to  the  Riverbend  Deten- 
tion Center  in  East  Carroll  Parish.  Although 
the  sheriff  said  he  had  received  notice  from 
a court-appointed  jail  monitor  that  staffing 
shortages  made  for  unsafe  conditions  at  the 
New  Orleans  jail,  the  transfers  drew  intense 
criticism  from  Mayor  Mitch  Landrieu  and  a 
flurry  of  court  filings  by  prisoner  advocates. 
Attorney  Katie  Schwartzmann  called  the 
move  an  “unjustified  burden  for  the  inmates’ 
lawyers  and  families.” 

Malawi:  A group  of  prisoner- musicians 
from  one  of  Malawi’s  most  overcrowded 
prisons  received  a 2016  Grammy  nomina- 
tion for  Best  World  Music  Album.  The 
prisoners,  however,  were  not  allowed  to  leave 
Zomba  Prison  to  attend  the  February  15, 
2016  award  ceremony  in  the  United  States. 
Acting  Chief  Commissioner  of  Prisons  Lit- 
tle Dinizulu  Mtengano  founded  the  band  in 
2008  and  suggested  that  the  band  members, 
who  ultimately  did  not  win  the  Grammy 
award,  should  be  considered  for  presidential 
pardons.  “At  least  we  have  put  Malawi  on 
the  world  map,  and  the  best  reward  to  them 
[the  prisoners]  is  an  amnesty  to  go  home 
and  enjoy  with  the  family,”  Mtengano  said. 

Mexico:  International  news  video 
showed  flames  rising  from  the  Topo  Chico 
Prison  in  Monterrey,  Mexico,  the  result  of  an 
overnight  riot  that  began  around  midnight 
on  February  10, 2016.  Topo  Chico  houses 
rival  members  of  the  Zetas  and  Gulf  cartels, 
and  a clash  between  the  two  gangs  erupted 
into  one  of  the  worst  incidents  of  violence  in 
the  Mexican  prison  system’s  recent  history. 
At  least  twelve  prisoners  were  injured  and 
49  others  were  hacked,  beaten  and  burned 
to  death  as  their  families  gathered  outside 
the  facility  in  search  of  news  of  their  loved 
ones.  A 2013  report  by  Mexico’s  National 
Human  Rights  Commission  found  that 
65  of  101  prisons  surveyed  were  effectively 
under  the  prisoners’  control. 

Mexico:  A 21-year-old  woman  who 
was  imprisoned  against  herwill  at  the  Social 
Rehabilitation  Center,  or  Cereso,  in  Ciudad 
Juarez,  has  applied  for  asylum  in  the  United 
States.  Mariana  Ibarra  Moran’s  U.S.  attor- 


ney said  she  decided  to  seek  refuge  after 
Mexican  authorities  refused  to  guarantee 
her  safety  when  her  kidnapping  revealed 
corruption  at  the  prison.  On  February  6, 
2016,  Ibarra  Moran  visited  her  former 
partner,  Jesus  Eduardo  Soto  Rodriguez,  at 
Cereso,  but  was  not  allowed  to  leave  after 
her  conjugal  visit  because  Rodriguez  had 
bribed  the  guards  to  keep  her  there.  She 
was  finally  released  after  her  family  went  to 
the  press.  Her  attorney,  Carlos  Spector  of 
El  Paso,  said  Ibarra  Moran  is  “the  victim  of 
domestic  violence  in  the  prison,  in  collusion 
with  Cereso  officials,”  and  that  he  had  not 
seen  a stronger  case  for  political  asylum  in 
his  25  years  of  practicing  law. 

Michigan:  Former  Eaton  County 
booking  deputy  Allan  Coker  was  arraigned 
on  February  8,  2016  on  one  count  of  em- 
bezzlement by  a public  official  after  an 
investigation  revealed  he  had  stolen  small 
amounts  of  cash  from  arrestees  as  they  were 
processed  into  the  jail.  SherifFTom  Reich 
said  in  a news  release  that  his  department 
had  ordered  an  outside  investigation  in  De- 
cember 2015  after  discovering  discrepancies 
in  prisoners’  deposits.  Coker  was  initially 
placed  on  administrative  leave,  but  resigned 
after  admitting  to  policy  violations.  If  con- 
victed he  faces  up  to  ten  years  in  prison. 

Michigan:  A former  Kalamazoo 
County  assistant  prosecutor  lost  her  law 
license  and  will  serve  jail  time  for  a drunk- 
driving accident  that  seriously  injured  her 
and  another  driver.  Paige  Timmer  appeared 
in  court  on  September  28,2015  after  plead- 
ing guilty  to  one  count  of  felony  operating 
a motor  vehicle  while  intoxicated  causing 
serious  injury.  Kalamazoo  County  Circuit 
Judge  Pamela  L.  Lightvoet  orderedTimmer 
to  wear  an  alcohol-monitoring  device  for 
four  months  and  serve  three  years  of  proba- 
tion. She  will  also  pay  more  than  11,000  in 
court  costs  and  fees,  and  serve  jail  time.  The 
sentence  was  initially  two  months  in  jail,  but 
Judge  Lightvoet  deferred  Timmer’s  report- 
ing date  until  June  16, 2016.  A hearing  will 
be  held  to  determine  the  actual  length  and 
conditions  of  Timmer’s  incarceration. 

Michigan:  PLNs  December  2015 
cover  story,  “Aramark’s  Correctional  Food 
Services:  Meals,  Maggots  and  Misconduct,” 
detailed  widespread  misconduct  by  Aramark 
employees  at  Michigan  prisons.  One  such 
case  involved  Michael  R.  Young,  an  Ara- 
mark supervisor  at  the  Kinross  Correctional 
Facility  who  was  charged  with  a felony  for 
soliciting  a “hit”  on  a prisoner  at  a different 
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facility.  Young  was  convicted  of  solicitation 
to  commit  assault  with  intent  to  cause  great 
bodily  harm;  he  was  sentenced  on  February 
4, 2016  to  two  to  five  years  in  prison. 

Montana:  On  December  15,  2015, 
Montana  state  prisoner  Michael  McAlpine 
died  in  the  infirmary  at  MSP  Lewistown 
after  an  extended  illness.  McAlpine,  51, 
became  the  sixth  state  prisoner  to  die 
during  a six-week  period.  Prison  officials 
had  previously  announced  the  deaths  of 
prisoners  Robert  Neil  Moore,  80,  Donald 
Richard  Roeder,  71,  Andrew  Charles  Sun- 
day, 75,  Vincente  Gutierrez,  62,  and  Ronald 
Dewey  White,  Jr.,  36. Their  deaths  also  were 
attributed  to  extended  illnesses. 

New  Jersey:  A Hudson  County  jail 
guard,  a prisoner  and  the  prisoner’s  mother 
were  arrested  on  January  16,  2016  and  ac- 
cused of  plotting  to  smuggle  unidentified 
contraband  into  the  Hudson  County  Cor- 
rectional Facility.  Prisoner  Nefta  Simon,  32, 
and  his  mother,  Elizabeth  Simon,  50,  face 
multiple  charges  for  arranging  payments  to 
guard  Isakova  O.  Sealy.  In  exchange,  Sealy 
agreed  to  bring  prohibited  items  into  the  jail. 
Sealy  was  charged  with  official  misconduct, 
conspiracy  to  commit  official  misconduct 
and  a pattern  of  official  misconduct. 

New  Jersey:  On  February  1,  2016, 
Camden  County  Department  of  Cor- 
rections sergeant  John  Stinsman,  43,  was 
charged  with  one  count  of  official  mis- 
conduct, aggravated  assault  and  simple 
assault  for  kicking  and  stomping  a subdued 
and  handcuffed  prisoner  at  the  Camden 
County  Jail  in  October  2015.  The  assault 
was  reported  after  a “routine  review”  of  jail 


surveillance  video  revealed  that  the  incident 
had  been  captured  on  camera.  Prosecutors 
said  the  video  footage  contradicted  Stins- 
man’s  report  concerning  the  incident.  He 
posted  $50,000  bail  and  was  released  from 
custody  while  the  charges  remain  pending. 

New  Mexico:  Gary  Borja,  a former 
prisoner  at  the  Otero  County  Prison  Facility, 
was  sentenced  on  February  23, 2016  to  151 
months  in  federal  prison  for  his  participation 
in  a methamphetamine  and  heroin  smug- 
gling scheme.  Former  guard  Luis  Delgadillo, 
two  civilian  women  and  two  other  prisoners 
have  pleaded  guilty  in  the  drug  smuggling 
conspiracy;  four  of  those  defendants  received 
prison  terms  ranging  from  30  to  84  months, 
while  the  remaining  defendant,  Nancy  Salas, 
has  not  yet  been  sentenced. 

New  Mexico:  A guard  staffing  crisis  in 
state-run  prisons  is  at  a “breaking  point,” 
according  to  New  Mexico  Corrections 
Secretary  Gregg  Marcantel.  Statewide, 
one  in  three  guard  positions  is  vacant, 
with  two  prisons  understaffed  by  around 
50%.  Marcantel  linked  the  staff  shortages 
to  low  pay,  saying,  “Based  on  current  rates 
for  officer  compensation,  the  Corrections 
Department  cannot  adequately  compete  in 
the  current  job  market,  losing  almost  every 
officer  it  recruits  within  36  months.”  On 
Febmary  8,2016,  Marcantel  announced  the 
NMDOC  would  eliminate  prison  visitation 
days  one  week  out  of  every  month  to  give 
overworked  guards  “a  break.” 

New  York:  According  to  a report  re- 
leased in  February  2016  by  the  National 
Registry  of  Exonerations,  a record  149  peo- 
ple were  found  to  be  wrongfully  convicted 


and  incarcerated  in  2015.  Included  in  that 
total  were  three  men  who  were  cleared  on 
December  16,2015  of  their  participation  in 
an  arson  fire  that  killed  a mother  and  her  5 
children  in  1980.  William  Vasquez,  70,  and 
Amaury  Villalobos,  66,  appeared  before 
Justice  MatthewJ.  D’Emic  in  State  Supreme 
Court  in  Brooklyn,  accompanied  by  the 
widow  and  daughter  of  their  co-defendant, 
Raymond  Mora,  who  died  in  prison  in  1989, 
to  have  their  convictions  vacated.  Prosecutors 
recommended  dismissal  of  the  convictions 
based  on  recanted  testimony  from  a single 
witness  and  new  scientific  developments  in 
arson  investigations  that  further  ruled  out 
the  men’s  involvement  in  the  crime. 

New  York:  On  February  6,  2016, 
authorities  from  the  City  of  New  York  De- 
partment of  Investigation  arrested  Rikers 
Island  guard  Nicole  Bartley,  making  her  the 
26th  city  corrections  employee  since  2014 
to  face  job-related  criminal  charges.  Bartley, 
30,  attracted  the  attention  of  a drug-sniffing 
dog  when  she  reported  to  work  at  the 
George  R.  Vierno  Center.  Although  no 
drugs  were  found  on  her  person,  a search  of 
her  home  uncovered  70  grams  of  marijuana. 
Prosecutors  said  the  drug  was  meant  for  a 
Rikers  prisoner  with  whom  Bartley  had 
been  having  a sexual  relationship.  She  was 
suspended  and  charged  with  third-degree 
rape,  sexual  misconduct,  official  misconduct, 
promoting  prison  contraband,  criminal 
possession  of  marijuana  and  attempted 
promoting  prison  contraband. 

North  Carolina:  Just  say  no  to  “Spice.” 
In  an  increasingly  common  occurrence, 
several  prisoners  were  hospitalized  after 
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overdosing  on  synthetic  marijuana  known 
as  Spice.  This  time,  eight  prisoners  at  the 
Harnett  Correctional  Institution  in  Lilling- 
ton  were  sickened  after  ingesting  the  drug 
on  January  16, 2016.  Of  those  transported 
for  medical  treatment,  four  prisoners  were 
admitted  to  the  hospital,  three  received 
extended  emergency  room  treatment  and 
one  was  returned  to  the  facility.  The  incident 
is  being  investigated  by  prison  officials  as 
well  as  the  Lillington  Police  Department. 

Ohio:  On  November  7, 2015,  a group 
of  four  men  awaiting  execution  in  the  “5  A” 
supermax  unit  at  the  Ohio  State  Peniten- 
tiary in  Youngstown  began  a hunger  strike 
to  protest  a policy  instituted  by  Warden 
Chris  LaRose  that  limited  prisoners’ prop- 
erty, including  books  and  music.  Prisoners 
Keith  LaMar,  S.A.  Hasan, Jason  Robb  and 
James  Were  maintained  that  the  property 
restrictions  were  arbitrary  and  removed 
items  crucial  to  their  survival  in  the  sensory- 
deprived  supermax  environment.  After  nine 
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days  of  fasting,  prison  officials  granted  the 
prisoners’  reasonable  demands  and  the 
hunger  strike  ended. 

Ohio:  Former  Southeastern  Ohio  Re- 
gional Jail  guard  Carl  H.  Durst,  49,  avoided 
prison  time  after  an  audio  recording  of  him 
engaging  in  a sex  act  with  a prisoner  was 
found  to  be  questionable  and  the  victim 
refused  to  cooperate  with  the  investigation. 
Durst  was  allowed  to  enter  a guilty  plea  to 
a reduced  charge  of  gross  sexual  imposition 
instead  of  third-degree  felony  sexual  battery. 
On  February 22, 2016,  Athens  County  Com- 
mon Pleas  Court  Judge  George  McCarthy 
imposed  a five-year  community  supervision 
sentence  with  an  underlying  1 8-month  prison 
term  if  Durst  violates  the  conditions  of  his 
probation.  He  must  also  register  as  a sex  of- 
fender every  90  days  for  the  next  25  years. 

Ohio:  Darek  Lathan  was  serving  a 
17-month  sentence  at  the  Correctional 
Reception  Center  in  September  2015  when 
a guard  denied  him  bathroom  privileges 
while  he  was  suffering  from  intestinal  dis- 
tress. The  denial  caused  him  to  lose  control 
of  his  bowels  in  the  presence  of  a number 


of  other  prisoners.  Lathan  filed  a $2  million 
civil  rights  lawsuit  claiming  he  suffered  “ha- 
rassment, embarrassment,  riddiculing  (sic) 
and  emotional  distress”  due  to  the  incident. 
On  January  7,2016,  Franklin  County  Com- 
mon Pleas  Judge  David  E.  Cain  dismissed 
Lathan’s  suit  as  frivolous  with  a bit  of 
frivolity  of  his  own.  The  order  of  dismissal 
was  in  the  form  of  a 5-stanza  poem  that 
concluded:  “Neither  runs  nor  constipation  / 
Can  justify  this  litigation  / Whether  bowels 
constrict  or  flex/  De  minimus  non  curat  lex!' 
That  last  line  is  Latin  for  “the  law  does  not 
concern  itself  with  trifles.” 

Pennsylvania:  For  SCI-Pine  Grove 
prisoner  Gregory  Rouzer,  the  third  time 
wasn’t  the  charm.  Rouzer,  who  is  serving 
time  for  the  attempted  murder  of  Randy 
Walters  in  2008  and  for  a murder-for-hire 
plot  against  Walters  in  2009,  was  charged 
on  February  19,  2016,  along  with  his 
girlfriend  Laraine  Patterson,  for  trying 
to  arrange  yet  another  hit  on  Walters.  An 
undercover  state  trooper  using  the  alias 
“Joanie  Pepperoni”  accepted  $1,000  of 
an  agreed-upon  payment  of  $5,000  from 
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Patterson,  and  continued  the  ruse  until  the 
couple  was  arrested  a month  later. 

Pennsylvania:  Six  former  Philadelphia- 
area  prison  guards  who  were  busted  in 
separate  incidents  in  an  FBI  sting  operation 
have  begun  to  face  justice.  Former  guard  Du- 
pree Myers,  27,  entered  a guilty  plea  to  drug 
and  extortion  charges  on  March  28,2016  for 
smuggling  OxyContin  pills  into  the  Curran- 
Fromhold  Correctional  Facility.  George 
Kindle,  29,  was  sentenced  on  February  11, 
2016  to  four  years  in  prison  for  bringing 
OxyContin  and  cellphones  into  the  House 
of  Corrections  in  Holmesburg.  Three  other 
former  guards  have  also  pleaded  guilty  as  a 
result  of  the  sting.  Marc  Thompson,  who  was 
employed  at  the  House  of  Corrections,  John 
Wesley  Herder,  who  worked  at  the  Curran- 
Fromhold  facility  and  Joseph  Romano,  a 
former  guard  at  the  Philadelphia  Industrial 
Correctional  Center,  all  await  sentencing. 
The  sixth  guard,  Bryant  Fields,  who  worked 
at  the  Detention  Center,  is  awaiting  trial. 

Russia:  On  January  15,  2016,  Russia’s 
Ministry  of  Justice  announced  a bizarre 
new  rule  for  prisoners  at  pre-trial  detention 
centers:  Detainees  now  face  punishment  for 
swearing  while  incarcerated.  The  prime  tar- 
get of  the  ban  is  a decades-old  prison-based 
slang  known  as  “fenya,”  which  has  migrated 
from  prison  vernacular  to  the  general  Rus- 
sian population.  The  new  policy  follows 
President  Vladimir  Putin’s  widespread  ban 
on  profanity  in  Russian  TV, film,  theater  and 
newspapers,  and  an  existing  ban  on  cursing 
by  prison  guards.  The  announcement  was 
unclear  as  to  what  sanctions  prisoners  would 
face  if  they  continued  to  use  profanity. 

Russia:  A transgender  woman  was  able 
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to  circumvent  Russia’s  ban  on  same-sex  mar- 
riage when  she  wed  in  a “two-bride”  ceremony 
last  year  because  she  still  has  male  genitalia, 
but  was  not  able  to  avoid  serving  time  in  an 
all-male  prison  for  that  same  reason  when 
she  was  sentenced  to  a jail  term  for  a driving 
violation  and  prosecuted  on  a drug-related 
charge.  Dmitry  Kozhukov,  also  known  as 
Alina  Davis,  asked  to  be  sent  to  a women’s 
facility  but  her  request  was  quickly  denied.  A 
judge  also  rejected  her  request  to  be  housed 
in  a single  cell  if  sent  to  a men’s  prison.  On 
February  17,  2016,  Davis,  who  looks  like  a 
woman,  was  assigned  to  a 5-person  cell  at  a 
men’s  jail  in  the  city  of  Egoriesvsk. 

Texas:  U.S.  Attorney  John  M.  Bales 
announced  that  Lakista  Lashau  Davis,  44, 
a former  contract  nurse  at  the  Beaumont 
Federal  Correctional  Complex,  had  been 
sentenced  to  36  months  in  federal  prison  by 
U.S.  District  Court  Judge  Thad  Heartfield 
on  January  21,  2016.  According  to  court 
records,  Davis  conspired  with  a prisoner  to 
smuggle  heroin  into  the  prison  complex  in 
exchange  for  a payment  of  $5,000.  Davis 
had  previously  pleaded  guilty  in  August 
2015  to  conspiracy  to  possess  with  intent 
to  distribute  heroin. 

Texas:  On  January  12,  2016,  Bexar 
County  Sheriff  Susan  Pamereau  fired 
deputy  Erik  Montez  after  he  admitted  to 
raping  a female  prisoner  in  a transport  van 
in  the  county  jail’s  parking  lot.  Montez  was 
arrested  and  charged  with  felony  sexual 
assault  and  violating  the  civil  rights  of  a per- 
son in  custody.  Pamereau  called  Montez’s 
alleged  actions  “a  disgrace,”  and  said  that 
investigators  are  trying  to  determine  if  he 
victimized  other  women  during  his  nearly 
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six-year  employment  at  the  jail.  Montez 
confessed  after  video  surveillance  supported 
the  victim’s  allegations. 

Texas:  A former  judge  who  appealed 
a public  admonition  from  the  State  Com- 
mission on  Judicial  Conduct  was  instead  hit 
with  the  more  severe  sanction  of  a public 
reprimand  by  the  special  court  that  reviewed 
her  case.  “The  violations,  when  considered 
in  the  aggregate,  warrant  the  greater  sanc- 
tion,” the  court  ruled  on  October  21, 2015. 
In  analyzing  complaints  against  Dallas 
County  Criminal  Court  Judge  Etta  Mul- 
lins, the  court  found  that  evidence  proved 
Mullins  had  treated  lawyers  and  criminal 
defendants  with  disrespect,  failed  to  follow 
the  law  by  inserting  herself  into  recusal 
proceedings,  and  failed  to  follow  the  law 
by  requiring  criminal  defendants  to  make 
payments  for  costs  and  fees  before  she 
would  accept  their  plea  deals.  Mullins  lost 
her  re-election  bid  and  stepped  down  from 
the  bench  at  the  end  of  2014. 

United  Kingdom:  On  January  9, 2016, 
private  prison  operator  G4S  suspended 
seven  guards  at  the  Medway  Secure  Train- 
ing Centre  who  were  accused  of  punching 
and  slapping  teens  at  the  76-bed  facility  that 
houses  12-to-l 8-year-olds.  The  company 
announced  the  suspensions  after  undercover 
reporters  from  BBC  Panorama  revealed  that 
they  had  been  secretly  filming  in  the  juvenile 
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facility.  “These  allegations  are  extremely  con- 
cerning, not  least  because  only  eight  months 
ago  G4S  was  subject  to  a damning  report 
from  Ofsted  into  another  of  its  child  jails, 
Rainsbrook,”  said  Andrew  Neilson,  director 
of  the  Howard  League  for  Penal  Reform. 

United  Kingdom:  A government 
spokesman  announced  onjanuary  18,2016 
that  nine  participants  in  an  Isle  of  Wight 
jail  program  called  Transgender  Pathway 
had  been  approved  to  receive  sex  change 
operations  and  hormone  treatment  at  a cost 


of  around  £100,000.  The  nine  transgender 
prisoners,  who  passed  rigorous  entrance 
tests  for  the  program,  already  dress  as 
women  and  are  allowed  to  purchase  beauty 
products.  According  to  the  unidentified 
spokesman, “The  Prison  Service  has  guide- 
lines so  they  can  live  as  women  as  far  as  is 
allowable  under  the  conditions.  They  have 
the  same  rights  in  that  respect  as  members 
of  the  public.”  Each  of  the  nine  prisoners 
will  be  eligible  for  transfer  to  a women’s 
facility  upon  completion  of  their  sex  re- 
alignment surgery. 

Wisconsin:  Onjanuary  23, 2016,  Gov- 
ernor Scott  Walker  ordered  the  Department 


of  Corrections  to  change  its  disciplinary 
policies  following  a DOC  decision  to  is- 
sue a slap-on-the-wrist  punishment  to  a 
Stanley  Correctional  Institution  supervi- 
sor. Patrick  Lynch,  46,  had  been  employed 
by  the  prison  system  since  2008  and  had 
no  other  disciplinary  record  when  he  was 
involved  in  a drunk-driving  accident  and 
found  to  be  in  possession  of  marijuana. 
He  was  convicted  on  charges  related  to 
that  incident  but  prison  officials  chose  to 
issue  only  a written  reprimand,  causing  an 
outcry  from  guard  union  officials  who  said 
lower-ranking  employees  would  have  been 
summarily  fired  in  a similar  situation. 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  10001  (212)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"  allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614Columbia  Rd.,  Dorchester,  MA 02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301 , Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1 000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 


Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,  Jenkintown,  PA  19046  (215)  576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end  sex- 
ual violence  against  prisoners.  Provides  resources 
for  imprisoned  and  released  rape  survivors  and 
activists  for  almost  every  state.  Contact:  JDI,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  9001 0 (21 3) 
384-1400.  www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur.  Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291,  Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  20013-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 


May  2016 


68 


Prison  Legal  News 


Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2016  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  The  Habeas  Citebook  (a  $49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prison  Education  Guide,  by  Christopher  Zoukis,  PLN  Publishing  (2016), 
268  pages.  $49.95.  Authored  by  PLN  contributing  writher  Chris  Zoukis, 
this  book  includes  the  most  up-to-date  information  on  pursuing  educa- 
tional courses  by  correspondence,  including  high  school,  college,  paralegal 
and  religious  studies.  This  title  replaces  the  Prisoners’  Guerrilla\ 

Handbook  to  Correspondence  Programs.  2019  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  |__| 

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201 
pages.  $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  17th  Ed.,  by 
Stephen  Elias  and  Susan  Levinkind,  363  pages.  $49.99.  Comprehensive  and 
easy  to  understand  guide  on  researching  the  law.  Explains  case 
law,  statutes  and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Cell  Workout,  by  L.J.  Flanders,  L.C.  Books,  234  pages.  $35.00.  This  book, 
written  by  a former  British  prisoner,  describes  in  detail  how  to  exercise  in 
confined  spaces  without  weightlifting  equipment  to  develop 
a lean  and  muscular  body.  Fully  illustrated!  1091  

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  

Roget’s  Thesaums,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies  informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Lawyers,  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Merriam-Webster’s  Dictionary  of  Law,  634  pages.  $19.95.  Includes  defi- 
nitions for  more  than  10,000  legal  words  and  phrases,  plus  pronunciations, 
supplementary  notes  and  special  sections  on  the  judicial  system,  historic 
laws  and  selected  important  cases.  Great  reference  for  jail- 
house  lawyers  who  need  to  learn  legal  terminology.  2018 

The  Best  500+  Non  Profit  Organizations  for  Prisoners  and  Their 
Families,  3rd  edition  (2015),  142  pages.  $17.99.  The  only  comprehensive, 
up-to-date  book  of  non-profit  organizations  specifically  for  prisoners  and 
their  families.  Cross  referenced  by  state,  organization  name 
and  subject  area.  Find  what  you  want  fast!  2020  |__| 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Discusses  medications  to  avoid,  diets  to  follow  P 
and  exercises  to  perform,  plus  includes  a bibliography.  1031  I I I 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 263  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  or  — 
friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1 077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  285  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage 
claims  arising  from  accidents.  1075  

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice /neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not 
specifically  related  to  prisoners.  1079  |__| 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  H 
prosecution  and  adjudication.  1090  |__| 


Caught:  The  Prison  State  and  the  Lockdown  of  American  Politics,  by 

Marie  Gottschalk,  Princeton  Univ.  Press,  504  pages.  $28.95.  Profiles  mass 
incarceration  and  the  U.S.  carceral  state,  and  examines  penal  P 
reform  strategies  and  the  politics  of  prison  reform.  2005  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  376  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  informa- 
tion on  basic  tricks  that  police  use  to  get  people  to  incrimi- 
nate themselves.  1083  

Nolo’s  Plain-English  Law  Dictionary,  by  Gerald  N.  Hill  and  Kathleen 
T.  Hill,  477  pages.  $29.99.  Find  terms  you  can  use  to  understand  and  access 
the  law.  Contains  3,800  easy-to-read  definitions  for  common  P 
(and  not  so  common)  legal  terms.  3001  |__[ 

Criminal  Procedure:  Constitutional  Limitations,  by  Jerold  H.  Israel  and 
Wayne  R.  LaFave,  7th  edition,  539  pages.  $43.95.  Intended  for  use  by  law 
students,  this  is  a succinct  analysis  of  constitutional  standards 
of  major  significance  in  the  area  of  criminal  procedure.  1085  

Win  Your  Lawsuit:  Sue  in  CA  Superior  Court  without  a Lawyer,  by 

Judge  Roderic  Duncan,  445  pages  (4th  edition  2010).  $39.99.  This  plain- 
English  guide  shows  you  how  to  prepare  a complaint,  file  and  serve  papers, 
participate  in  settlement  negotiations,  present  a case  and  much  more.  The 
4th  edition  has  been  revised  to  reflect  recent  court  proce- 
dures and  includes  updated  forms.  2014  l__l 

Disciplinary  Self-Help  Litigation  Manual,  by  Daniel  Manville,  355 
pages.  $49.95.  By  the  co-author  of  the  Prisoners’  Self-Help  Litigation  Manual, 
this  book  provides  detailed  information  about  prisoners’  rights  in  discipli- 
nary hearings  and  how  to  enforce  those  rights  in  court.  Includes  state-by- 
state  case  law  on  prison  disciplinary  issues.  This  is  the  third 
book  published  by  PLN  Publishing.  2017 
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Incarceration,  Justice  and  the  Planet:  How  the  Fight  Against 
Toxic  Prisons  May  Shape  the  Future  of  Environmentalism 

by  Panagioti  Tsolkas,  Earth  First!  Newswire 


PRISONS  INSPIRE  LITTLE  IN  TERMS  OF 

natural  wonder.  It  might  be  a weed 
rises  through  a crack  and  blooms  for  a 
moment.  It  might  be  a prisoner  notices. 
But  prisoners,  one  could  assume,  must 
have  little  concern  for  the  flowers  or  for 
otherwise  pressing  environmental  issues. 
With  all  the  social  quandaries  present  in 
their  lives  - walls  of  solitude,  the  loss  of 
basic  human  rights  - pollution,  climate 
change  and  healthy  ecosystems  must  seem 
so  distantly  important:  an  issue  for  the  free. 
In  actuality,  prisoners  are  on  the  frontlines 
of  the  environmental  movement,  one  which 
intersects  with  social  justice. 

Prisoner  Jonathan  Jones-Thomas  found 
himself  unexpectedly  in  the  middle  of  a 
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scandal  exposing  massive  sewage  spills  into 
Washington  State’s  Skykomish  River  by  the 
Monroe  Correctional  Complex.  Prisoner 
Bryant  Arroyo  ended  up  rallying  hundreds 
of  prisoners  to  join  environmental  groups 
on  the  outside  in  fighting  plans  for  a coal 
gasification  plant  next  to  where  he  was 
confined.  Prisoner  Robert  Gamez  chose  to 
speak  out  in  the  midst  of  an  unfolding  en- 
vironmental justice  disaster  in  the  Arizona 
desert,  where  military  Superfund  sites  and 
proposed  toxic  copper  mine  waste  injections 
ringed  the  solitary  confinement  cell  he  was 
forced  to  call  home. 

And  they  weren’t  alone.  When  the 
Human  Rights  Defense  Center  (HRDC), 
an  advocacy  group  led  by  former  prisoners 
with  26  years  under  its  belt,  announced  that 
it  was  starting  a “prison  ecology  project,” 
letters  began  rolling  in  from  incarcerated 
people  around  the  country.  These  prisoners 
were  witnessing  the  sort  of  conditions  that 
many  Americans  who  fall  into  the  category 
of  environmentalists  don’t  expect  to  hear 
about  in  their  own  backyard:  factory  labor 
far  below  minimum  wage  with  no  safety 
gear;  black  mold  infestations,  contami- 
nated water,  hazardous  waste  and  sewage 
overflows;  deadly  risks  of  floods  or  extreme 
heat;  and  a whole  host  of  illnesses  related  to 
living  in  overcrowded,  toxic  facilities. 

Regulatory  Black  Holes 

According  to  HRDC  executive  direc- 
tor  Paul  Wright,  a former  Washington  State 
prisoner  himself,  many  prisons  actually  do 
operate  more  like  maquiladora  sweatshops 
south  of  the  U.S.  border,  where  both  labor 
standards  and  environmental  regulations 
take  a back  seat  to  other  interests. 

Wright  is  not  a stranger  to  the  border. 


Though  he  grew  up  in  Lake  Worth,  Florida, 
his  mother’s  side  of  the  family  is  from  the 
Mexican  state  of  Tamaulipas.  Wright  was 
arrested  at  age  21  and  served  17  years  in 
prison,  stemming  from  a gun  fight  that  re- 
sulted in  a murder  charge  while  stationed  in 
the  Seattle  area  during  a stint  in  the  military. 
Prior  to  that  he  had  spent  summers  visiting 
relatives  in  Mexico,  and  lived  there  for  a 
period  in  his  youth. 

He  is  also  quite  familiar  with  prison 
factory  conditions.  As  a prisoner,  he  co- 
founded Prison  Legal  News  in  1990,  and 
made  what  he  calls  “prison  slave  labor”  one 
of  its  central  themes  - seeking  to  expose 
corporate  contractors  that  take  advantage 
of  the  nominal  wages  and  blind  eye  to  labor 
conditions.  Wright  still  pays  attention  to 
injustice  stemming  from  prison  industries, 
but  has  also  turned  his  eye  to  what  he  sees 
as  another  problematic,  and  underexplored, 
aspect  of  prisons. 

“There  are  serious  environmental  im- 
pacts happening  there,  out  of  sight  from 
the  general  public,  similar  to  the  case  with 
sweatshops  behind  the  border  wall, ’’Wright 
says.  In  the  case  of  prisons,  operations  occur 
literally  behind  tightly-closed  and  well- 
armored  doors.  “They’re  like  black  holes  of 
government  regulation.” 

But  there  are  some  key  distinctions 
between  prisons  and  sweatshops.  Namely, 
in  sweatshops  the  workers  tend  to  go  to 
some  form  of  their  own  home  at  the  end 
of  the  day.  But  prisons  operate  as  full-time 
warehouses  for  people,  often  piled  in  by  the 
thousands. That  in  itself,  he  says,  has  serious 
environmental  implications. 

The  U.S.  maintains  a massive  prison 
system  - the  world’s  largest,  in  fact.  The 
political  value  of  tough-on-crime  rhetoric 
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and  legislation  that  drove  the  U.S.  prison 
population  to  beat  out  every  other  country 
on  the  planet  was  often  central  to  political 
campaign  platforms  in  the  ‘80s  and  ‘90s. 
A bloated  prison  system  became  accepted 
as  the  norm,  and  on  top  of  that,  its  growth 
was  accompanied  by  an  increasingly  dispro- 
portionate representation  of  black,  Latino 
and  indigenous  people,  predominately  from 
low-income  communities.  The  most  recent 
demographic  statistics  available  show  this 
to  be  the  case  not  only  on  a national  level, 
but  in  each  and  every  state  as  well. 

Today,  the  nation  is  four  decades  into 
the  era  of  mass  incarceration,  where  the 
prison  population  jumped  700  percent 
since  the  1960s.  Perhaps  it’s  high  time  we 
start  asking:  What  are  the  environmental 
impacts  of  this  racialized  practice  of  justice 
that  has  been  so  extreme  as  to  earn  the 
moniker  “The  New  Jim  Crow”? 

In  Wright’s  opinion,  the  answers  could 
prove  as  critical  to  the  future  of  the  envi- 
ronmental movement  as  carbon  emissions 
and  rising  sea  levels. 

The  Planet  vs.  the  Police  State 

The  simplest  starting  point  in  under- 
standing  prison  pollution  comes,  ironically, 
from  an  agency  of  the  same  government 
that  oversees  the  largest  population  of  U.S. 
prisoners.  The  federal  Environmental  Pro- 
tection Agency  (EPA),  once  upon  a time, 
summed  it  up  like  this: 

“[Cjorrectional  institutions  have  many 
environmental  matters  to  consider  in  or- 
der to  protect  the  health  of  the  inmates, 
employees  and  the  community  where  the 
prison  is  located.  Some  prisons  resemble 
small  towns  or  cities  with  their  attendant 
industries,  population  and  infrastructure. 
Supporting  these  populations,  including 
their  buildings  and  grounds,  requires  heat- 
ing and  cooling,  wastewater  treatment, 
hazardous  waste  and  trash  disposal,  asbestos 
management,  drinking  water  supply,  pesti- 
cide use,  vehicle  maintenance  and  power 
production,  to  name  a few  potential  envi- 
ronmental hazards.  And  the  inmate  training 
programs  ofFered  at  most  institutions  also 
have  their  own  unique  environmental  chal- 
lenges ...  the  US  Environmental  Protection 
Agency  has  been  inspecting  correctional 
facilities  to  see  how  they  are  faring.  From 
the  inspections,  it  is  clear  many  prisons  have 


room  for  improvement.” 

This  statement  originated  from  the 
webpage  of  EPA’s  Region  III  office,  which 
covers  the  Mid- Atlantic  states.  It  was  part 
of  what  the  Region’s  staff  had  dubbed  their 
“Prison  Initiative, ’’where  a series  of  inspec- 
tions sparked  by  citizen  complaints  led  to  a 
host  of  violations  in  most  every  prison  they 
visited  between  1999  and  2003.  Region 
III  continued  to  report  violations  via  their 
Prison  Initiative  ranging  from  air  and  water 
pollution  to  hazardous  waste  management 
and  toxic  spill  control  problems. 

After  the  first  batch  of  EPA  en- 
forcement actions  against  prisons  in  the 
Mid- Atlantic,  the  lead  inspector  for  the 
initiative,  Garth  Conner,  issued  a bleak 
report  published  in  May  2003  in  the  Na- 
tional Environmental  Enforcement  Journal, 
noting  that  EPA  staff  had  “completed  six 
multi-media  inspections  at  different  kinds 
of  prisons  and  ...  found  widespread  non- 
compliance  at  all  of  them.” 

In  an  attempt  to  explain  the  phenom- 
enon, Conner  concluded,  “[Prisons]  are 
isolated  from  mainstream  culture.  Prison 
staff  members  are  not  often  in  attendance 
at  environmental  conferences  or  workshops 
intended  for  the  regulated  community.” 

He  was  clearly  on  to  something.  The 
prison  population  was  growing  in  leaps 
and  bounds  - a new  prison  was  built  at  an 
average  rate  of  one  every  two  weeks  in  the 
‘90s,  almost  entirely  in  rural  communities. 
As  of  2002,  there  were  already  more  pris- 
oners in  this  country  than  farmers.  Today, 
about  716  of  every  100,000  Americans 
are  in  prison,  whereas  prisoners  in  nations 
across  the  world  average  155  per  100,000 
people  - that’s  not  to  mention  more  than 
seven  million  on  some  form  of  correctional 
supervision  such  as  parole,  probation  or 
house  arrest  at  any  given  time. 

The  prison  industry  seemed  like  an  un- 
stoppable machine  in  those  years,  plowing 
forward  at  a breakneck  pace  to  the  world’s 
largest  prison  population.  Then,  in  came 
the  EPA  Region  III  exposing  a serious 
vulnerability  in  the  prison  system:  it  was  a 
chronic  polluter,  violating  public  safety  laws 
at  near  every  turn.  But  other  EPA  Regions 
didn’t  follow  the  lead  on  this  disturbingly 
successful  endeavor.  On  the  contrary,  the 
EPA  seems  to  be  erasing  evidence  of  the 
initiative  altogether. 

Shortly  after  Wright’s  organization 
began  probing  into  the  matter  of  how  the 
EPA  was  inspecting  prisons  - or  failing 
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to  - the  clear  and  commonsense  summary 
quoted  above  disappeared  from  the  agency’s 
website,  along  with  the  laundry  list  span- 
ning 10  years  of  prisons  being  fined  for  their 
environmental  violations. 

EPA  staff  alleged  that  this  was  part  of 
a pre-existing  plan  to  update  their  website, 
and  HRDC’s  Prison  Ecology  Project  (PEP) 
has  not  yet  located  evidence  to  disprove 
that.  If  it’s  indeed  the  truth,  then  the  Project 
was  born  none  too  soon,  as  it  is  now  the  only 
remaining  online  source  acknowledging  the 
existence  of  Region  Ill’s  short-lived  Prison 
Initiative. 

Prison  Pollution  and  its 
Discontents 

By  mid-March  2015,  the  PEP  would 
enter  the  fray  in  a more  formal  capacity,  by 
taking  the  lead  in  coordinating  a joint  com- 
ment on  the  draft  Environmental  Impact 
Statement  (EIS)  for  a new  federal  prison 
with  national  and  regional  heavy-hitters 
such  as  the  Center  for  Biological  Diversity 
and  Kentuckians  for  the  Commonwealth, 


as  well  as  a dozen  other  groups. 

The  EIS  laid  out  plans  for  a new 
maximum-security  facility  in  Letcher 
County,  nestled  in  the  Appalachian  Moun- 
tains of  Kentucky.  The  proposal  would 
simultaneously  impact  the  habitat  of  over 
50  threatened  and  endangered  species  and 
place  prisoners  on  top  of  a former  moun- 
taintop  removal  coal  mining  site  ringed 
by  sludge  pond  and  processing  operations, 
as  well  as  oil  and  gas  extraction,  that  have 
taken  a well-documented  heavy  toll  on  hu- 
man health  in  the  area. 

By  July  2015,  lines  were  further  drawn 
as  the  PEP  built  momentum  with  93  or- 
ganizations joining  its  crusade  of  pushing 
the  EPA’s  “Environmental  Justice  2020 
Plan”  (EJ  2020)  to  examine  the  unique  and 
troubling  experiences  faced  by  prisoner 
populations  nationwide. 

Some  deeper  digging  shows  that  it 
wasn’t  just  HRDC  and  the  EPA  that  had 
been  paying  attention  to  environmental 
implications  of  mass  incarceration.  A 
plethora  of  examples  have  been  surfacing 
under  various  state  agencies  as  well  as  other 
non-governmental  organizations,  but  the 
findings  rarely  surfaced  outside  local  media 


sources,  often  in  remote  rural  places.  The 
PEP  set  out  to  change  that,  and  by  the 
fall  of  2015  it  had  established  an  extensive 
portfolio  of  media  coverage  on  Letcher 
County  and  the  EJ  2020  plan. 

Wright  believes  that  a movement  is 
growing.  Though  prisoners’  rights  are  his 
forte,  he  says  it’s  not  just  prisoners  who 
should  be  worried  about  these  environmen- 
tal issues.  “Whether  they  care  about  prison 
conditions  or  not,  most  Americans  can 
agree  that  they  don’t  want  prisoners’  feces 
in  their  drinking  water,”  he  noted. 

Again,  he  has  first-hand  familiarity 
with  the  prison  system’s  legacy  of  tainted 
water.  While  at  Washington’s  McNeil 
Island  (prior  to  the  facility  being  con- 
verted to  a civil  commitment  center  for 
sex  offenders),  he  recalls,  “I’d  go  to  brush 
my  teeth  and  the  water  coming  out  of  the 
faucet  was  brown.  I didn’t  really  think  of 
this  as  a criminal  justice  issue;  this  is  really 
an  environmental  issue.” 

In  a scene  reminiscent  of  the  classic 
novel  Papil  Ion,  Wright  went  on  to  smuggle 
a sample  of  water  out  from  the  facility  to 
have  it  tested  for  contaminants.  While  he 
was  not  able  to  prove  foul  play  at  the  time, 


Randy  & CJ 

Legal  Insights  dedicated  3 years  to  CJ’s  fight 
and  was  successful  in  winning  his  release  from  a 
life  sentence.  “So  if  you  are  in  need  of  some  help 
with  your  post  convection  issues,  I recommend 
Randy  Soderstrom  and  Legal  Insights  Inc.  He 
helped  me  tremendously.  He  has  been  on  that 
side  and  understands.” 
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Nick  & Randy 

Legal  Insights’  post-conviction  work  resulted  in 
an  8-year  sentence  reduction  and  Nick’s 
immediate  release.  “The  court  took  8 years  off 
and  now  am  a free  man.  Thank  you  Legal 
Insight  and  my  good  friend  Randy  for  helping 
me.  This  feeling  is  like  winning  the  lottery  but 
instead  of  money,  its  for  a new  life,  a new 
beginning  and  that  to  me  is  a blessing.” 
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and  his  complaints  to  the  state’s  Depart- 
ment of  Ecology  failed  to  provoke  an 
immediate  response,  he  was  later  vindicated 
when  the  Washington  Department  of  Cor- 
rections (DOC)  was  found  to  be  lying  about 
its  water  quality  reports. 

From  1999  to  2002,  twenty  of  36  wa- 
ter pollution  reports  were  falsified  by  the 
DOC  in  an  attempt  to  cover  up  excess  fecal 
coliform  bacteria  levels  contained  in  the 
350,000  gallons  of  wastewater  discharged 
daily  by  the  McNeil  Island  prison  into  the 
Puget  Sound. 

The  experience  would  later  prompt 
Wright’s  publication,  Prison  Legal  News 
(known  to  prisoners  across  the  country 
as  simply  PLN ),  to  conduct  a nationwide 
report  of  prison-related  water  pollution. 
In  2007,  the  magazine  published  findings 
from  17  states  indicating  dozens  of  prisons 
had  issues  related  to  sewage  and  sanitation 
problems. 

Just  last  year,  a public  records  request 
by  PLN  resulted  in  the  disclosure  of  new 
documents  in  Washington  State.  This  was 
the  source  for  the  story  of  prisoner  Jonathan 
Jones -Thomas,  who  worked  on  the  sewage 
system  at  the  Monroe  Correctional  Com- 


plex and  sought  to  expose  the  problems 
of  the  facility’s  failing  waste  water  system. 

Despite  years  of  documented  sew- 
age spills  into  the  adjacent  Skykomish 
River  which  runs  into  the  Puget  Sound, 
Jones-Thomas  says  his  attempts  to  blow 
the  whistle  on  this  public  health  hazard 
landed  him  in  “the  hole.”  While  in  solitary 
confinement,  the  sewage  spills  continued  at 
an  accelerated  pace,  with  no  one  on  hand 
to  address  the  problems  of  an  outdated  and 
overburdened  sewage  lagoon  known  as  the 
Honor  Farm  site.  In  the  past  eight  years, 
the  facility  has  already  spilled  nearly  half- 
a-million  gallons  in  violation  of  state  laws, 
•with  no  penalties  assessed  against  the  DOC. 

But  the  worst  may  be  yet  to  come.  The 
entire  dike  holding  the  sewage  lagoon  is 
failing.  According  to  a 2012  report  from 
a Department  of  Ecology  inspector,  this 
“could  potentially  release  millions  of  gallons 
of  untreated  wastewater”  into  the  river  and 
surrounding  wetlands. 

Jones-Thomas  was  released  in  2014  and 
went  on  to  find  employment  as  a wastewater 
management  professional.  He  was  back  in 
prison  again  last  year,  but  not  as  a prisoner. 
This  time  he  was  teaching  a class  to  pris- 


oners about  employment  opportunities  in 
the  field. 

Despite  his  experiences  and  observa- 
tions at  Monroe  being  exposed  by  reports 
in  the  Seattle  Weekly  and  other  local  media 
outlets,  the  environmental  problems  at  the 
facility  continue  without  end  in  sight. 

Jailhouse  Environmentalism 

The  existence  of  “jailhouse  lawyers”is 
something  of  mythology  for  those  outside 
of  prison.  But  for  people  on  the  inside,  this 
role  is  a very  real  and  often  revered  posi- 
tion. The  skills  and  track  record  of  jailhouse 
lawyering  are  in  many  ways  akin  to  the 
traditional  of  environmentalist  “paper- 
wrenching”  (a  term  derived  from  the  slang 
word  for  eco-sabotage,  monkeywrenching). 

Both  the  jailhouse  lawyer  and  the 
grassroots  environmental  paperwrencher 
have  demonstrated  an  ability  to  use  the 
system’s  bureaucracy  to  challenge  seemingly 
impermeable  industries  and  institutions. 
And  both  could  be  characterized  by  the 
extreme  power  imbalance  between  pro  se 
litigants  and  the  full  force  of  government 
agencies  coupled  with  corporate  interests. 

But  in  the  case  of  the  jailhouse  lawyer, 
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the  cards  are  often  stacked  to  heights  un- 
imaginable for  most  free-world  activists, 
where  the  wrong  moves  could  mean  an 
indefinite  period  of  time  in  solitary  confine- 
ment or  years  added  to  a sentence. 

Despite  this,  prisoners  representing 
themselves  in  legal  battles  with  the  prison 
administration  over  their  basic  rights  have 
a long  and  impressive  history  of  winning 
bread-and-butter  victories,  or  in  some  cases 
triggering  sweeping  policy  changes. 

In  one  of  the  most  striking  examples, 
prisoners,  their  family  members  and  a hand- 
ful of  advocates  and  activists  on  the  outside 
were  able  to  drastically  shift  the  exorbitant 
cost  of  prison  phone  calls  sparked  by  citizen 
petitions  to  the  Federal  Communications 
Commission  (FCC).  After  a dozen  years 
of  battles  in  courtrooms  and  thousands 
of  letters  generated,  primarily  by  Wright’s 
organization  and  publication,  the  FCC 
announced  in  November  2015  that  they 
would  be  drastically  reducing  the  telecom 
industry’s  ability  to  profiteer  so  relentlessly 
ofF  captive  customers. 

A prominent  prisoner-reporter,  Mumia 
Abu  Jamal,  captured  much  of  the  experience 
for  prisoner  rights  advocates  behind  bars 
in  his  book,  Jail  house  Lawyers:  Prisoners 
Defending  Prisoners  v.  the  U.S.A.  - a col- 
lection of  essays  and  interviews  on  the  topic 
released  in  2009.  In  2013,  Abu  Jamal  re- 


ported a story  it  seems  could  spark  a sequel 
to  the  book.  It  was  the  story  of  a Pennsyl- 
vania prisoner  named  Bryant  Arroyo  in  an 
article  titled  “Jailhouse  Environmentalist.” 
He  explained  how  Arroyo  used  his  skills 
and  connections  as  a jailhouse  lawyer  to 
help  sink  a coal  industry  debacle  of  building 
a toxic  plant  immediately  adjacent  to  State 
Correctional  Institution  (SCI)  Mahanoy. 
The  following  is  an  excerpt  from  “Jailhouse 
Environmentalist”: 

“I’d  wager  few  of  us  have  ever  heard 
of  a jailhouse  environmentalist.’ Truth  is 
I didn’t  think  such  a thing  existed.  Well, 
it’s  real;  and  his  name  is  Bryant  Arroyo, 
a bilingual  Puerto  Rican  who  has  spent  a 
third  of  his  life  in  prison,  at  SCI-Mahanoy 
in  Southeastern  Pennsylvania.  Arroyo  didn’t 
plan  on  such  an  endeavor,  as  he  is,  already, 
a jailhouse  lawyer.  But,  like  much  in  life,  it 
was  forced  on  him. 

“In  1998  former  PA  Governor  Tom 
Ridge  invited  an  area  businessman  to  join 
him  on  a trek  to  South  Africa.  He,  John 
W.  Rich,  Jr.,  was  a power  plant  operator 
and  a major  landowner  in  the  Mahanoy 
Susquehanna  County  area;  a distressed, 
impoverished  region  where  coal  mines  have 
closed  down  decades  ago.  Rich  met  and 
made  deals  with  the  South  African  SASOL 
Industry,  and  before  long,  he  announced 
plans  for  a major  coal  to  liquid  gas  project, 
literally  right  next  door  to  the  state  prison 
in  Mahanoy. 

“By  every  measure,  this  was  a done  deal, 


for  Rich,  his  family  and  colleagues  contrib- 
uted to  federal,  state  and  local  politicians 
(who  supported  his  plan  without  dissent), 
and  he  was  even  bi-partisan  in  this  effort, 
gaining  the  praise  and  support  of  Demo- 
cratic Governor  Ed  Rendell. 

“State  permits  were  issued  for  the 
$800  million  plant,  and  state  subsidies  cut 
the  costs  by  hundreds  of  millions  of  bucks. 
But,  Arroyo,  a curious  and  inquisitive  man, 
having  read  about  the  proposed  plant  in 
local  papers,  felt  uneasy.  ‘What  if  this  isn’t 
safe?’  he  wondered. 

“He  visited  the  prison  library,  asked 
for  the  environmental  impact  statement 
(a  study  required  by  the  Environmental 
Protection  Agency  (EPA),  read  it  - read 
it  again  - and  determined  he  would  do 
everything  in  his  power  to  stop  it. 

“But  what  could  one  man  - a prisoner 
at  that  - do?  He  talked  to  everybody  he 
could,  gangbangers,  guards  - everybody. 
Under  prison  rules,  petitions  are  forbidden. 
So,  he  wrote  a letter  - and  made  hundreds 
of  copies  - to  Mahanoy  Township  Supervi- 
sors - each  mailed  by  one  prisoner.  Within 
weeks,  the  local  Township  Supervisors  had 
received  over  400  letters  - and  they  ap- 
peared in  a local  paper  looking  disturbed. 
When  a local  reporter  tried  to  belittle  him 
by  referencing  his  criminal  conviction,  Ar- 
royo simply  went  back  to  work,  and  before 
long  over  900  letters  flooded  the  offices  of 
the  Township  Supervisors.” 

Arroyo’s  story  of  success  can  also  be 
heard  in  his  own  voice  from  Prison  Radio, 
a prisoner  media  outlet  which  is  broadcast 
on  independent  radio  stations  around  the 
country.  The  show  is  titled  “Slaying  the 
Giant.” 

Shortly  after  the  slaying,  Arroyo  was 
moved  to  another  facility  in  what  he  con- 
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Justice  Issues  in  U.S.  Prisons  


Toxic  Prisons  (cont.) 


sidered  to  be  an  act  of  retaliation  for  his 
effectiveness.  His  new  home:  SCI  Frack- 
ville.  Yes,  that’s  a real  place. 

Unfortunately,  Arroyo’s  environmental 
victory  at  Mahanoy  is  still  a rare  suc- 
cess story.  But  there  are  some  significant 
developments  in  the  arena  of  jailhouse 
environmentalism  on  the  horizon.  One  of 
the  most  ambitious  examples  is  also  hap- 
pening in  Western  Pennsylvania,  through 
the  Abolitionist  Law  Center  (ALC).  The 
ALC  is  a relatively  new  organization, 
founded  in  2013  by  two  young  lawyers 
based  in  Pittsburgh. They’ve  already  gained 
quite  a bit  of  notoriety  for  their  involvement 
in  defending  Mumia  Abu  Jamal’s  ability 
to  speak  (pre-recorded  or  via  telephone) 
at  college  ceremonies  and  to  access  needed 
healthcare,  as  well  as  ongoing  representa- 
tion of  political  prisoner  Russell  Maroon 
Shoatz  who  was  recently  released  from 
solitary  after  over  22  years. 

In  2014,  between  representing  pris- 
oners facing  solitary  confinement  and 
civil  liberties  violations,  the  group  made 
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headlines  after  releasing  a report  about 
Pennsylvania’s  SCI  Fayette  prison  - liter- 
ally operating  in  the  middle  of  a coal  ash 
dump  - titled  No  Escape.  The  report  put  a 
prisoner- led  fight  against  toxic  coal  ash  pol- 
lution in  the  town  of  LaBelle  on  the  map. 

What’s  known  as  “fugitive”  coal  ash 
appears  to  have  been  making  prisoners  and 
guards  alike  sick  from  respiratory  and  skin 
problems  associated  with  this  toxic  mate- 
rial. Nearby  residents  in  the  town  have  also 
complained  of  impacts  from  the  waste  site, 
which  is  laden  with  arsenic,  mercury,  lead 
and  over  a dozen  other  heavy  metals. 

More  than  5 million  tons  of  coal  ash 
has  been  dumped  in  LaBelle  over  the 
past  10  years,  and  a rough  estimate  of  the 
amount  of  arsenic  in  that  coal  ash  - based 
on  Pennsylvania  Department  of  Environ- 
mental Protection  records  obtained  by 
ALC  - is  about  195  tons.  Much  of  that 
was  in  violation  of  the  so-called  “beneficial 
use  permits”  that  limited  arsenic  content  to 
41-48mg/kg  of  coal  ash.  The  coal  ash  be- 
ing dumped  was  tested  to  have  as  much  as 
97mg  of  arsenic  per  kilogram  of  ash. 

In  addition  to  the  coal  ash  dump,  the 
boiler  system  for  SCI  Fayette  burns  coal 
for  its  power,  creating  air  pollution  as  well 
as  additional  coal  ash  waste,  which  is  then 
deposited  at  the  coal  ash  dump  across  the 
road.  Now  there  is  a recently  permitted  coal 
terminal  that  transfers  3 to  10  million  tons 
of  coal  per  year  from  boats  to  rail  and  vice 
versa,  also  right  next  to  the  prison. 

It  doesn’t  stop  there.  FirstEnergy,  the 
company  that  operates  the  massive  Bruce 
Mansfield  coal-fired  power  plant,  has  an- 
nounced that  they  will  begin  shipping  up 
to  3 million  tons  of  coal  ash  from  that 
facility  down  the  Monongahela  River  to 
be  dumped  at  LaBelle  starting  in  2017. 
The  Mansfield  plant  was  recently  required 
to  stop  using  its  current  coal  ash  impound- 
ment, called  Little  Blue,  which  was  found 
to  be  poisoning  the  ground  water  of  nearby 


residents. 

The  No  Escape  report  analyzed  hun- 
dreds of  responses  from  a survey  that  ALC 
sent  to  all  the  prisoners  at  SCI  Fayette.  This 
year,  they  are  planning  a follow-up  report  in 
hopes  of  shutting  down  the  whole  night- 
marish operation. 

Arroyo’s  prisoner-led  environmental 
campaign  at  SCI  Mahanoy  stopped  a coal 
power  plant  from  being  built;  ALC’s  sup- 
port for  the  prisoner-led  campaign  against 
SCI  Fayette  could  help  shut  down  both 
industrial  polluters  - the  prison  and  the 
coal  ash  dump. 

In  this  scenario,  prisoners  go  from 
being  viewed  as  less  than  human  (the  only 
people  who  can  still  legally  be  subjugated 
as  slaves  under  the  13th  Amendment  of  the 
U.S.  Constitution)  to  the  forefront  of  the 
movement  for  a livable  planet. 

But  a founder  of  ALC,  Dustin  McDan- 
iel, says  that  developing  the  relationships 
between  prisoners,  criminal  justice  activists, 
local  community  members  and  environ- 
mentalists has  come  with  some  significant 
challenges.  For  one,  while  environmental 
groups  have  responded  positively,  they  tend 
to  look  at  the  effort  as  something  that  can 
help  advance  their  own  agendas.  In  other 
words,  they  aren’t  motivated  by  working 
for  the  well-being  of  prisoners  so  much 
as  they  see  another  angle  to  take  on  the 
energy  industry. 

“The  environmentalists  who  have  really 
come  up  big  for  us  in  SCI  Fayette  are  the 
ones  who  were  more  interested  in  crossing 
over  into  the  mass  incarceration  issue  than 
in  facilitating  their  own  agendas,”  says 
McDaniel. 

It’s  a familiar  sentiment  for  those 
who  have  followed  the  challenges  between 
environmental  justice  activism  and  the 
classic  conservation-style  of  politics.  While 
McDaniel  sees  potential  in  the  alliances 
they  are  forging,  he  also  presents  a tone  of 
caution  at  some  possible  pitfalls. 
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For  one,  he’s  noticed  that  some  larger 
groups  that  have  joined  their  effort  focus 
narrowly  on  regulatory  agencies  and  permit 
hearings,  and  seem  to  set  the  bar  very  low 
for  what  is  considered  a victory,  losing  sight 
of  longer-term  goals. 

For  McDaniel,  those  goals  include 
addressing  the  immediate  environmental 
impact  in  LaBelle  as  well  as  confronting 
the  broken  system  of  incarceration  that  is 
locking  people  up  at  globally  unprecedented 
rates  in  chronically  toxic  conditions. 

The  Environmental 
Movement  to  Come 

Linda  Almazan  is  the  mother  of  Ari- 
zona  prisoner  Robert  Gamez.  She  is  also  the 
founder  of  an  environmental  justice  group, 
Mother’s  Safe  Air  Safe  Water  Force.  Alma- 
zan was  born  in  Tucson,  Arizona  in  1961 
and  continues  to  live  there.  She  began  the 
group  in  response  to  her  family  and  mem- 
bers of  the  community  who  were  impacted 
by  the  Tucson  International  Airport  Area, 
also  known  to  the  EPA  as  the  Trichloroeth- 
ylene Groundwater  Contamination  Area, 
AFP  44  - a military  Superfund  site  on  the 
agency’s  National  Priorities  List. 


She  came  to  the  intersection  of  in- 
carceration and  ecology  through  a very 
personal  experience. 

“After  various  allegations  of  cancers 
including  renal  cell  carcinomas  with  me- 
tastasis bone  disease  and  kidney  cancer,  as 
well  as  suicides  during 2012  and2013,”she 
explained,  “my  son  began  to  write  to  lawyers 
and  civil  rights  activists  to  help  the  inmates 
get  their  rights  to  medical  care  enforced.” 

As  a result,  he  eventually  became  part 
of  a health-related  class-action  lawsuit  with 
other  prisoners  and  their  family  members. 
But,  after  her  dealings  with  superfund- 
related-sickness  in  her  hometown,  Almazan 
saw  another  angle  to  her  son’s  situation. 

Her  story  could  be  a fable  for  the  new, 
revolutionary  environmental  movement 
that  is  afoot. 

The  Arizona  State  Prison  Complex 
in  Florence,  where  Gamez  has  sat  in  the 
solitary  unit  at  a supermax  facility  for  16 
years,  is  surrounded  by  contaminated  for- 
mer military  sites  and  copper  mines.  (Not 
to  be  confused  with  Florence,  Colorado, 
near  Canon  City,  where  the  notorious  fed- 
eral supermax  sits  alongside  a dozen  other 
prisons,  surrounded  by  former  uranium 


mines  and  mills.) 

The  town  of  Florence,  Arizona  is 
located  in  Pinal  County.  It’s  essentially  a 
military  base  turned  prison  town.  Along 
with  the  supermax  where  Gamez  resides, 
there  is  also  a large  immigrant  detention 
center,  operated  by  private  prison  giant 
Corrections  Corporation  of  America. 

A mile-and-a-half  north  of  the  prison 
is  the  Florence  Military  Reservation,  and 
next  to  that  the  Arizona  Army  National 
Guard  Florence  Range.  Both  are  superfund 
sites  which  the  EPA  identifies  as  posing 
a potential  risk  to  human  health  and  the 
environment  due  to  contamination  by 
hazardous  wastes.  To  the  east  of  the  prison 
is  a 640-acre  site  known  as  Williams  Field 
Bomb  Target  Range  #6,  where  the  surface 
removal  of  toxic  munitions  debris  from 
100-pound  practice  bombs  was  supposedly 
completed  within  the  past  ten  years.  The 
Arizona  Department  of  Environmental 
Quality  calls  these  sites  Formerly  Used 
Defense  Sites  (FUDS),  and  admits  to  more 
than  200  such  properties  located  through- 
out the  state. 

Add  to  that  a proposal  which  surfaced 
in  2013  to  open  up  1,700  acres  in  Florence 
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to  a form  of  copper  mining  which  shoots 
sulfuric  acid  into  the  underground  copper 
veins  surrounding  the  prison  town.  The 
company,  Florence  Copper,  Inc.,  has  pro- 
posed a combination  of  24  injection  and 
extraction  wells  in  the  area,  which  could 
impact  the  water  supply  for  both  prisoners 
and  the  surrounding  community. 

Almazan  is  opposed  to  this  waste  in- 
jection project,  and  is  also  pushing  for  the 
Superfund  areas  surrounding  the  prison 
where  her  son  resides  to  be  recognized  on 
the  EPA’s  National  Priorities  List.  Accord- 
ing to  Gamez’s  mother,  if  these  sites  are 
removed  from  Superfund  designation,  the 
chance  of  getting  any  semblance  of  envi- 
ronmental justice  for  the  prisoners  there 
plummets. 

Her  experience  of  personal  dealings 
with  contaminated  sites  around  Tucson,  and 
research  of  similar  situations  elsewhere  in 
the  state,  points  to  her  conclusion  that  “Ari- 
zona is  practically  one  giant  Superfund  site.” 
But  that  isn’t  a deterrent  to  her  or  her  son. 

Almazan  is  now  organizing  through 


her  local  environmentaljustice  group,  which 
she  founded  in  2014,  to  push  the  EPA 
towards  allowing  prisoners  to  apply  for 
the  agency’s  Environmental  Justice  Small 
Grants  Program  to  generate  resources  for 
advocacy  work  on  both  sides  of  the  prison 
walls. 

EPA  and  Prisoners'  Rights 

As  HRDC’s  Prison  Ecology  Project 
and  the  ALC’s  campaign  in  SCI  Fayette 
have  shown,  documenting  impacts  to 
prisoners  could  become  central  to  the 
long-term  strategy  of  exposing  and  eventu- 
ally shutting  down  prisons  and  curtailing 
industrial  activities  that  put  prisoners’  lives 
at  risk.  In  fact,  these  risks  may  actually  be 
in  violation  of  environmental  protections 
intended  under  Executive  Order  12898. 
The  Order,  which  passed  under  President 
Clinton  in  1994  and  became  known  as  the 
Environmental  Justice  Act,  was  really  just 
a clarification  of  an  older  and  hard-won 
law:  the  Civil  Rights  Act  of  1964.  Title  VI 
of  that  Act  prohibits  discrimination  in  the 
permitting  of  any  activity  that  the  federal 
government  has  a hand  in. 

Unfortunately,  the  EPA’s  position 


on  prisoners  and  environmental  justice  is 
anything  but  clear.  After  a year  of  collecting 
prisoner  correspondence,  perusing  envi- 
ronmental reviews  of  prisons  and  digging 
through  EPA  records,  the  Prison  Ecology 
Project  followed  up  with  the  EPA,  asking 
specifically  why  Region  Ill’s  12-year-long 
prison  initiative  never  once  mentioned 
environmentaljustice  in  regard  to  prisoners. 

Roy  Seneca,  an  EPA  press  officer  at 
Region  III,  replied  on  behalf  of  the  agency 
in  December  2015,  simply  stating,  “We  be- 
lieve that  EPA  Region  III  did  operate  in 
accordance  with  Title  6 while  conducting 
our  prison  initiative  review.” 

When  pressed  to  elaborate,  Seneca 
continued,  “EPA  uses  the  most  recent  data 
available  from  the  U.S.  Census  Bureau  for 
EJ  Screen.  You  may  want  to  check  with  the 
Census  Bureau  to  verify  where  inmates  are 
included  in  census  data.  Our  regional  EPA 
office  uses  the  EJ  Screen  data  as  a tool. 
If  you  have  more  questions  about  the  EJ 
Screen  tool  overall,  you  should  direct  them 
to  the  EPA  Headquarters  press  office.” 

So  that  was  the  next  stop.  The  EPA’s 
press  contact  for  Environmental  Justice, 
Julia  Valentine,  responded  with  an  indica- 
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tion  that  the  agency  does  use  census  data 
that  would  include  prisoners.  It’s  not  too 
far-fetched  to  want  to  believe  her.  After  all, 
governing  bodies  across  the  country  have 
been  counting  prisoners  as  a way  of  gerry- 
mandering voting  districts  for  decades  now 
(despite  most  prisoners  having  no  access 
to  a ballot).  It’s  just  that,  unlike  the  shady 
dealings  of  state  legislatures  nationwide, 
the  EPA  seems  to  have  nothing  to  show 
for  it.  But  Valentine,  being  a diligent  press 
officer,  did  not  concede.  Instead  she  offered 
some  re-assurance,  maybe  even  a glimmer 
of  hope. 

“EPA  is  committed  to  addressing  the 
fair  treatment  and  meaningful  involvement 
of  all  people  regardless  of  race,  color,  na- 
tional origin,  or  income  with  respect  to  the 
development,  implementation,  and  enforce- 
ment of  environmental  laws,  regulations, 
and  policies,”  she  wrote  in  an  email  to  the 
Prison  Ecology  Project  in  December  2015. 

Valentine  continued,  “EPA  has  this 
goal  for  all  communities  and  persons  across 
this  Nation,  including  prison  populations. 
While  most  aspects  of  the  management  and 
regulation  of  prisons  fall  under  the  purview 
of  the  U.S.  Department  of  Justice,  EPA  will 


ensure  that  we  do  our  part  to  ensure  that 
environment  justice  is  addressed  in  all  our 
policies  and  programs  that  impact  these 
populations.” 

But  after  two-and-a-half  decades  of 
dealing  with  prison-related  bureaucracy, 
Wright  is  not  inclined  to  believe  it  until 
he  sees  it. 

“After  having  our  staff  pore  over  two 
decades  of  environmental  documents  from 
prison  construction,  interview  EPA  staff, 
consult  with  prominent  environmental 
organizations  and  attend  the  largest  envi- 
ronmental law  conferences  in  the  country.... 
We’ve  seen  nothing  that  points  to  the  EPA, 
or  any  other  government  agency,  having 
ever  looked  seriously  at  the  impact  of 
environmental  justice  issues  on  prisoners,” 
he  stated. 

Prisoners  vs.  the  Nuclear  Industry 

The  only  example  that  the  Prison 
Ecology  Project  could  cite  after  a year  of  in- 
vestigation was  an  October  2012  hearing  in 
front  of  the  Nuclear  Regulatory  Commis- 
sion (NRC).  An  administrative  judge  noted 
prison-related  testimony  of  expert  witnesses 
in  a challenge  to  extending  the  licenses  of 


New  York’s  Indian  Point  nuclear  reactors, 
which  were  all  set  to  expire  by  2015. 

The  effort  was  headed  up  by  the  Clear- 
water group  of  Hudson  River  clean-up 
fame.  The  group  has  been  active  in  New 
York’s  Hudson  Valley  for  nearly  50  years. 

One  witness  for  Clearwater  at  the 
hearing,  Dr.  Michael  Edelstein,  an  envi- 
ronmental psychologist  and  professor  at 
Ramapo  College,  pointed  out  that  the  NRC 
had  failed  to  take  into  account  minority 
populations  at  the  Sing  Sing  prison  and 
other  area  jails  when  doing  environmental 
justice  analysis. 

“[NRC]  has  an  obligation  to  have 
enough  familiarity  with  the  social  system 
that  they’re  working  with,  to  recognize 
environmental  justice  issues  that  may  not 
be  visible  in  the  type  of  analysis  that’s  done 
now,”  Edelstein  stated  in  his  testimony. 

A former  prisoner,  Anthony  Papa,  also 
testified  at  the  hearing.  Papa,  who  served  a 
15-to-life  sentence  at  Sing  Sing  under  the 
infamous  Rockefeller  drug  laws,  pointed 
out  that  overcrowding  and  the  lack  of  venti- 
lation systems  posed  serious  problems  with 
protecting  or  evacuating  prisoners. 

“You  can’t  shelter  in  place.  I lived  there 
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for  12  years,”  Papa  said.  “The  survival  in- 
stinct would  lead  to  total  chaos.” 

In  November  2013,  the  Atomic  Safety 
and  Licensing  Board  (ASLB),  the  trial 
court  of  the  NRC,  found  in  favor  of  Clear- 
water and  against  Entergy,  the  company 
that  owns  the  Indian  Point  nuclear  power 
plants,  and  the  NRC  staff.  But  the  victory, 
groundbreaking  as  it  may  have  been,  was 
ultimately  hollow. 

While  the  ASLB  found  that  there  was 
“no  legal  foundation  for  the  NRC  Staff’s 
failure”  to  analyze  potential  accidents,  the 
Board  ultimately  said  the  NRC  should 
merely  take  note  of  the  greater  impact  on 
environmental  justice  populations  when 
making  the  decision  about  relicensing. 

In  this  way  the  NRC’s  general  approach 
to  environmental  justice  was  consistent  with 
the  EPA  and  every  other  agency  that  is 
supposed  to  be  bound  by  the  Civil  Rights 
Act  and  Executive  Order  12898. 

Just  last  year,  a joint  effort  by  legal 
advocates  Earthjustice  and  media  hounds 
at  the  Center  for  Public  Integrity  (CPI) 
revealed  an  ugly  reality:  in  over  20  years 
since  the  Executive  Order,  not  a single  com- 
plaint filed  through  the  public  comment 
process  has  resulted  in  a formal  finding 
of  environmental  discrimination,  “despite 
having  received  hundreds  of  complaints, 
some  exhaustively  documented,”  said  CPI 
staff  reporters. 

Beyond  Hollow  Victories 

Organizing  around  mass  incarceration 
and  environmental  racism  makes  for  a 
powerful  nexus  of  potential  social  change. 
Environmental  justice  activism,  since  its 


inception  with  EPA  hostage-taking  by 
Love  Canal  residents  in  1971,  offers  a har- 
binger of  what  the  broader  environmental 
movement  is  capable  of.  The  mass  appeal 
of  environmental  justice’s  “climate  justice” 
offshoot,  for  example,  turned  out  nearly 
half-a-million  people  in  the  streets  of  New 
York  City  during  the  2014  People’s  Climate 
March. 

Gaining  environmental  justice  for 
prisoners  could  change  the  face  of  both 
the  prisoners’  rights  and  ecological  move- 
ments. It  could  simultaneously  open  up 
environmentalism  to  the  millions  currently 
in  prison  or  on  their  way  there  (the  latest 
statistics  from  the  Bureau  of  Justice  Statis- 
tics indicate  that  one  in  36  people  in  the 
U.S.  are  under  some  form  of  correctional 
supervision),  and  bring  a wave  of  new  ac- 
tivists and  resources  to  the  fight  against 
mass  incarceration.  After  all,  the  civil  rights 
movement  that  resulted  in  the  Civil  Rights 
Act  of  1964  got  its  momentum  from  the 
fight  for  racial  desegregation,  but  ended 
up  with  even  broader-reaching  victories. 
Arguably,  some  of  the  strongest  human 
rights  and  environmental  laws  on  the  books 
came  from  the  momentum  and  inspiration 
stemming  from  the  Civil  Rights  struggle. 

Perhaps  there’s  good  reason  for  agen- 
cies like  the  EPA  to  be  nervous  about 
broadening  the  use  of  environmental  justice 
policies  to  include  prisoners.  If  prison- 
ers, who  are  at  the  bottom  of  the  social 
ladder  - and  even  still  considered  slaves 
under  the  Constitution  - are  able  to  secure 
environmental  justice  protections,  could 
that  send  rippling  effects  towards  other 
environmentally-impacted  communities 
left  hanging  by  the  EPA? 

Deep  changes  in  our  society  could 
occur  at  the  intersection  of  environmental 
justice  and  criminal  justice.  As  alluded  to 


by  McDaniel  with  the  ALC,  it  may  involve 
a collision  of  sorts,  where  environmental- 
ists will  need  to  step  further  beyond  their 
comfort  zone  than  ever  before. 

“One  of  the  first  problems  is  thinking 
that  the  issues  are  mutually  exclusive,  be- 
cause they’re  not,”  Wright  said  in  a recent 
interview  with  the  Earth  First!  Journal  on 
the  prison/ecology  intersection.  “When 
we  look  at  these  military  bases  that  have 
been  destroyed  from  decades  of  dumping 
diesel  and  jet  fuel  on  the  ground,  spilling 
chemical  weapons  into  the  ground,  and 
everything  else,  and  then  they  convert 
those  same  military  bases  into  prisons,  I 
think  this  is  very  much  an  indictment  of 
the  military  and  their  system  of  military 
basing.  Likewise  when  prisons  are  being 
built  on  abandoned  uranium  mines  or  coal 
mines,  I think  that’s  an  indictment  of  our 
whole  mining  system  and  our  resource 
extraction  system  in  this  country.  It’s  not 
just  a criminal  justice  issue.” 

He  added,  “While  they’re  siting  prisons 
in  these  remote  rural  areas  that  are  destroy- 
ing the  environment,  they’re  also  taking 
prisoners  far  away  from  their  families  and 
their  social  networks,  and  the  cities  that 
they  come  from;  it’s  really  a cascading  ef- 
fect of  injustice.  I think  certainly  the  time 
has  come  to  end  people  looking  at  these  as 
isolated  issues  because  they’re  not  isolated 
issues. They’re  very  interconnected  and  each 
one,  I think  as  soon  as  you  look  at  one  ...  it’s 
like  peeling  an  onion.  As  soon  as  you  peel 
away  one  layer  of  injustice,  you’re  finding 
five  more  underneath  it.” 

According  to  HRDC  staff  attorney 
Sabarish  Neelakanta,  “There  are  a multitude 
of  reasons  why  prisoners  face  obstacles  in 
securing  environmental  protections.  The 
physical  and  psychological  isolation  that 
confront  prisoners  on  a daily  basis  can  be 
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debilitating.  Many  are  unable  to  cope  with 
the  reality  of  life  behind  bars.  A sense  of 
hopelessness  and  lack  of  self-worth  is  all 
too  common.” 

Neelakanta,  who’s  also  on  the  advisory 
board  of  the  Prison  Ecology  Project,  notes 
that  although  the  Project  hasn’t  initiated 
any  environmental  litigation  against  prisons 
to  date,  its  parent  organization,  HRDC,  has 
a long  record  of  victories  in  challenging 
prison  policies  surrounding  censorship,  as 
well  as  exorbitant  phone  rates  and  wrong- 
ful deaths. 

“While  prisons  often  operate  under  a 
veil  of  secrecy  and  behind  razor  wire  fences, 
they  are  not  impenetrable,”  he  says. 

Letcher  County  resident  Tom  Sexton 
hasn’t  met  Wright  and  Neelakanta,  but 
seems  to  concur.  Sexton  is  a commu- 
nity activist  and  former  Whitesburg  City 
Council  member  in  Eastern  Kentucky, 
where  the  aforementioned  BOP  facility  is 
slated  for  construction.  When  asked  about 
his  thoughts  on  the  prospect  of  his  com- 
munity becoming  a prison  town,  he  stated, 
“No  matter  where  you  decide  to  put  your 
shovel  in,  be  it  environmental  organizing, 
labor  organizing,  racial  justice  organizing,  or 


whatever  the  case  may  be,  there  is  a shared 
goal  of  making  the  world  a more  level  play- 
ing field.  I think  that  if  you’re  going  to  do 
this  work,  no  matter  your  area  of  expertise, 
you  should  be  ready  to  oppose  injustice 
wherever  it  presents.” 

Sexton  recalled  the  work  of  Joe  Begley, 
who  organized  some  of  the  first  protests 
against  strip  mining  in  1977  and  was  later 
invited  to  the  White  House  for  the  signing 
of  a mine  regulation  bill. 

“Begley,  who  was  first  and  foremost 
an  anti-mountaintop  mining  activist  from 
my  hometown  of  Whitesburg,  also  orga- 
nized with  the  Black  Panthers  around  civil 
rights,”  Sexton  says.  “So,  if  we  care  enough 
to  examine  it,  we’ll  see  that  there’s  a certain 
level  of  intersectionality  to  all  of  our  work, 
regardless  of  our  specialty.” 

If  the  BOP  stays  the  course,  Sexton’s 
wisdom  could  be  put  to  the  test  soon.  As  of 
December  2015,  Congress  approved  $444 
million  to  construct  a new  federal  prison. 
U.S.  Representative  Hal  Rogers  of  Eastern 
Kentucky  - one  of  the  major  proponents  of 
siting  a prison  in  Letcher  County  - heads 
up  the  Congressional  appropriations  com- 
mittee. Rogers  has  been  long  backed  by 


the  industry  interests  in  the  region,  which 
would  most  likely  see  the  lion’s  share  of 
those  funds  via  land  sales  and  contracts. 

Since  the  release  of  a Final  Environ- 
mental Impact  Statement  last  summer, 
Rogers  has  been  calling  the  plan  a done 
deal.  But  the  BOP  never  released  a Re- 
cord of  Decision,  which  is  the  technical 
completion  of  the  intensive  public  input 
process  under  the  National  Environmental 
Policy  Act.  For  opponents  of  the  project, 
that  signifies  the  actual  beginning  of  the 
fight,  where  a legal  challenge  could  be  filed 
against  the  EIS. 

In  April  2016,  the  BOP  decided  to 
re-open  the  public  comment  period  and 
attempt  to  protect  itself  from  the  most 
obvious  oversights  by  releasing  a “Revised” 
EIS,  with  an  additional  6,000  pages  of 
appendices  attached.  At  the  time  of  this 
publication,  a Record  of  Decision  remains 
to  be  seen,  but  there  are  signs  that  the  oppo- 
sition is  making  good  use  of  the  extra  time 
and  growing  on  both  the  local  and  national 
levels  - including  plans  for  a Convergence 
Against  Toxic  Prisons  planned  in  Washing- 
ton, D.C.  from  June  11  to  13, 2016,  which 
involves  a day  of  action  targeting  the  BOP 
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injustice.  In  most  cases  it’s  right  here  in  our  This  article  was  originally  published,  by  the 
own  communities,  and  that  environmental  Earth  First!  Newswire  in  May  2016;  it  is 
injustice  is  perpetuating  another  injustice  reprinted  with  permission  of  the  author,  with 
through  our  corrections  system.”  minor  edits. 

U.S.  Prisons  Filled  with  America's  Mentally  III 

by  Derek  Gilna 


Toxic  Prisons  (cont.) 


and  its  corporate  PR  firm  on  the  Letcher 
County  prison  project,  Cardno. 

Starting  with  the  Prison 
in  Your  Backyard 

Russian  novelist  Fyodor  Dostoevsky, 
once  a prisoner  himself,  said  the  degree  of 
civilization  in  a society  can  be  judged  by 
entering  its  prisons.  American  society  will 
surely  someday  be  found  guilty  of  maintain- 
ing its  massive  industrial  warehouses  for 
people  - mainly  poor  and  people  of  color 
- right  up  to  the  point  of  sewage  literally 
oozing  out  of  the  seams.  But  there  is  no 
reason  to  wait  on  that  verdict. 

Thankfully,  Paul  Wright  is  not  the  kind 
of  person  to  relay  information  and  walk 
away.  Most  everything  he  has  done  with 
his  life  since  Prison  Legal  News  began  has 
been  aimed  at  having  a tangible  impact  on 
the  prison  system. 

The  Prison  Ecology  Project  is  no  differ- 
ent. Rather  than  despair  over  the  magnitude 
and  complexity  of  injustice  taking  place 
in  some  5,000  prisons  and  jails  across  the 
country,  Wright  offers  a simple  blueprint 
for  the  next  steps. 

“If  people  look  around  in  their  com- 
munities, and  just  ask  simple  questions: 
Where  is  the  local  jail  built?  Where  is  the 
local  prison  built?  And  what’s  the  environ- 
mental impact  of  that?  And  then  just  start 
answering  those  questions,”  he  says. 

“We  don’t  have  to  go  to  Oregon,  to  the 
middle  of  the  woods,  to  find  environmental 


In  April  2014,  the  National  Sheriffs’ 
Association  and  Treatment  Advocacy 
Center  released  a comprehensive  joint  re- 
port titled  “The  Treatment  of  Persons  with 
Mental  Illness  in  Prisons  and  Jails:  A State 
Survey.”  Authored  by  both  experts  in  men- 
tal illness  and  law  enforcement,  the  report 
described  U.S.  prisons  and  jails  as  the  “new 
asylums,”  housing  ten  times  more  mentally 
ill  people  than  psychiatric  hospitals. 

The  study  reflects  the  realization  of  law 
enforcement  officials  closest  to  the  problem 
that  they  are  inadequately  funded  and 
staffed  to  provide  mental  health  treatment 
to  prisoners  who  are  often  incarcerated 
as  a result  of  aberrant  behavior  stemming 
directly  from  their  mental  illnesses.  For 
example,  the  report  notes  that  the  “Cook 
County  Jail,  with  9,700  inmates,  [is]  the 
largest  de  facto  ‘mental  institution’ in  Illinois 
and  one  of  the  largest  in  the  United  states.” 

Cook  County  Sheriff  Tom  Dart  has 
criticized  Illinois’  closure  of  mental  health 
institutions  that  might  treat  and  house 
many  of  those  prisoners,  stating,  “I  can’t 
conceive  of  anything  more  ridiculously 
stupid  by  government  than  to  do  what  we’re 
doing  right  now.”Dart  threatened  to  sue  the 
state  for“allowing  the  [county]  jail  to  essen- 


tially become  a dumping  ground  for  people 
with  serious  mental  health  problems.” 

For  years  Florida’s  prison  system  has 
faced  a similar  struggle.  Prisoners  diagnosed 
with  mental  illness  have  increased  150% 
over  the  past  two  decades,  and  according  to 
a report  published  last  December,  an  esti- 
mated 38,000  mentally  ill  people  are  held 
in  Florida  county  jails.  However,  lawmakers 
continue  to  slash  funding  for  mental  health 
services.  In  2014,  a 1100  million  budget  cut 
placed  Florida,  the  third  most  populous 
state,  last  in  the  nation  in  terms  of  mental 
health  spending. 

After  decades  of  deinstitutionalizing  the 
mentally  ill,  we  appear  to  be  regressing  to  a 
19th  century  approach  of  isolating  and  con- 
fining people  with  mental  health  problems 
rather  than  treating  and  rehabilitating  them. 
After  all,  it’s  cheaper  to  house  the  mentally 
ill  in  correctional  rather  than  medical  facili- 
ties, shifting  the  burden  and  costs  from  the 
medical  to  the  correctional  sector. 

According  to  the  report,  in  almost  90% 
of  the  states  the  largest  prison  or  jail  housed 
more  mentally  ill  patients  than  the  largest 
state  mental  hospital.  Officials  at  the  jail  in 
Escambia  County,  Florida  estimate  they 
spend  $105  daily  per  mentally  ill  prisoner, 
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while  it  costs  about  $185  per  day  to  treat 
patients  in  state  mental  hospitals. 

The  report  also  recognizes  that  when 
incarcerated,  the  mentally  ill  “are  vulnerable 
and  often  abused,”  and  if  left  untreated 
“their  psychiatric  illness  often  gets  worse, 
and  [they]  leave  prison  or  jail  sicker  than 
when  they  entered.”  Sadly,  the  number  of 
mentally  ill  prisoners  continues  to  climb.  In 
2012,  over  356,000  prisoners  across  the  U.S. 
were  diagnosed  with  severe  mental  illness  - 
ten  times  the  number  of  patients  treated  at 
state  mental  hospitals  the  same  year. 

Recent  data  indicates  that  over  a mil- 
lion mentally  ill  people  are  incarcerated 
annually,  cycling  in  and  out  of  jails.  The 
U.S.  Department  of  Justice  reports  that 
almost  a quarter  of  all  prisoners  suffer 
from  serious  mental  illnesses,  and  many 
complain  of  inadequate  treatment  by  prison 
and  jail  medical  staff  who  often  change  or 
discontinue  the  psychotropic  drugs  they 
were  receiving  to  treat  their  conditions.  In 
most  correctional  facilities,  suicidal  pris- 
oners are  placed  in  solitary  confinement 
and  monitored  by  guards  rather  than  by 
qualified  mental  health  professionals  in  a 
treatment  setting. 

The  adverse  effects  of  long-term 
solitary  confinement  are  well  and  widely 
known.  [See:  PLN,  Oct.  2012,  p.l].  Yet 
many  prisons  and  jails  are  ill-equipped  to 
handle  major  mental  health  issues,  such 
as  bipolar  disorder  and  schizophrenia, 
and  such  prisoners  all  too  often  end  up  in 
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segregation.  For  example,  a schizophrenic 
prisoner  in  New  York  spent  13  years  of  his 
15-year  sentence  in  solitary  confinement, 
while  a Minnesota  prisoner,  also  diagnosed 
with  schizophrenia,  stabbed  his  own  eyes 
out  with  a pencil. 

The  joint  report  offered  numerous  rec- 
ommendations, including  “reform  mental 
illness  treatment  laws  and  practices  in  the 
community  to  eliminate  barriers  to  treat- 
ment for  individuals  too  ill  to  recognize 
they  need  care,  so  they  receive  help,  before 
they  are  so  disordered  they  commit  acts  that 
result  in  their  arrest”;  reform  jail  and  prison 
treatment  policies  so  prisoners  receive  nec- 
essary treatment;  implement  and  promote 
jail  diversion  programs;  use  court-ordered 
outpatient  treatment  instead  of  jail  sen- 
tences; conduct  cost  studies  to  compare  the 
cost  of  housing  people  with  serious  mental 
illnesses  in  prisons  and  jails;  and  establish 
jail  intake  screening  to  identify  people  who 
are  mentally  ill. 

As  part  of  a recent  development,  some 
jurisdictions  have  introduced  so-called 
mental  health  courts,  a joint  initiative 
between  correctional  and  mental  health 
services,  to  handle  misdemeanor  cases 


involving  the  mentally  ill.  Their  primary 
goal  is  to  provide  treatment  rather  than 
punishment  in  an  effort  to  reduce  recidi- 
vism among  offenders  with  mental  health 
problems.  Around  150  mental  health  courts 
exist  across  the  country. 

The  joint  report  by  the  National 
Sheriffs’ Association  and  Treatment  Advo- 
cacy Center  is  one  of  many  studies  on  the 
mentally  ill  behind  bars.  In  April  2016,  the 
National  Academies  of  Sciences  (NAS)  is- 
sued a report  that  examined  the  intersection 
between  the  mentally  ill  and  the  criminal 
justice  system,  and  raised  similar  concerns. 

The  NAS  report  noted  that  people  with 
mental  illnesses  are  more  likely  to  be  in- 
carcerated, and  that  only  around  one-third 
of  prisoners  and  one-fifth  of  jail  detainees 
with  mental  health  problems  receive  mental 
health  treatment.  pi 

Sources:  “The  Treatment  of  Persons  with 
Mental  Illness  in  Prisons  and  Jails:  A State 
Survey,  ” Treatment  Advocacy  Center  and 
National  Sheriffs’  Association  (April  8, 2014); 
www.  washingtonpost.  com;  www.  huff ing- 
tonpost.com;  www.inweekly.net;  www. 
correctionsone.  com;  MSNBC 
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From  the  Editor 

by  Paul  Wright 


Consumer  Justice  Attorrreys 


Florida  Statutes  944.23  authorizes 
elected  officials,  public  defenders 
and  judges  to  make  unannounced 
inspections  of  all  state  prisons  but 
these  rarely  occur  Such  inspections 
would  immediately  improve  the 
living  conditions  for  all  inmates 
and  staff.  Please  join  me  in  a 
campaign  demanding  that  officials 
begin  making  such  inspections  by 
writing  to  elected  officials.  The 
outside  world  is  waking  up  to  the 
plight  of  prisoners  and  many  are 
working  to  force  change. 
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Criminologist  Jonathan  Simon  refers 
to  prisons  as  human  toxic  waste  dumps 
where  the  ruling  class  dumps  its  human 
waste:  out  of  sight  and  out  of  mind.  Sadly, 
toxic  waste  is  not  just  a literary  analogy 
when  discussing  American  prisons  and  jails. 
As  PLN  has  reported  for  several  decades, 
and  this  month’s  cover  story  documents 
at  length,  many  prisons  and  jails  are  built 
on  toxic  waste  dumps,  landfills  and  former 
mining  sites,  which  negatively  impact  the 
health  of  prisoners  and  staff  alike. 

The  government  agencies  charged 
with  enforcing  the  nation’s  environmental 
laws,  such  as  the  Environmental  Protection 
Agency  and  state  equivalents,  all  too  often 
ignore  massive  environmental  violations 
because  it  is  the  very  same  government 
causing  and  perpetuating  the  problem. 
Environmentalists  are  all  too  often  willing 
to  accept  toxic  waste  and  feces  in  drinking 
water  as  long  as  it  is  the  government  put- 
ting it  there  and  not  a corporation,  or  when 
prisoners  are  the  primary  victims. 

One  of  the  goals  of  the  Human  Rights 
Defense  Center’s  Prison  Ecology  Project 
(PEP)  is  to  raise  awareness  around  the 
negative  impacts  that  mass  incarceration 
has  on  the  environment,  and  to  urge  the 


Federal  prisoner  Michael  Alan 
Crooker  filed  suit  under  the  Fed- 
eral Tort  Claims  Act  alleging  “malicious 
prosecution,  negligence,  and  medical  mal- 
treatment by  the  United  States  Marshal’s 
Service  (USMS)  and  the  United  States 
Bureau  of  Prisons  (BOP).”  Proceeding  pro 
se,  he  survived  a motion  for  summary  judg- 
ment and  eventually  obtained  an  18,000 
settlement  from  prison  officials. 

Crooker  complained  that  the  USMS 
and  the  BOP  “had  failed  to  abide  by  a 
court  order  requiring  Crooker’s  pre-trial 
detention  at  a facility  where  he  could  be 
treated  for  liver  disease,  failed  to  provide 
him  eyeglasses  for  one  year,  denied  him 
non-emergency  dental  treatment  for 


respective  government  agencies  to  enforce 
the  laws  they  were  created  and  are  funded  to 
enforce  - even  if  the  culprits  are  prisons  and 
jails,  and  even  if  the  people  being  poisoned 
are  prisoners  and  prison  employees.  Our 
work  around  this  issue  has  generated  very 
favorable  media  coverage  to  date  but  there 
is  very  little  known  about  the  scope  of  the 
problem,  except  that  it  is  sizeable. 

PLN  has  been  at  the  forefront  of  re- 
porting on  the  environmental  impact  of 
mass  incarceration  and  we  will  continue  to 
do  so.  It  remains  one  of  the  most  under- 
reported criminal  justice  stories  of  recent 
times.  More  information  about  the  intersec- 
tion of  criminal  justice  and  environmental 
justice  is  available  on  PEP’s  website:  www. 
prisonecology.org. 

In  other  news,  Rodney  L.  Bower,  a 
former  Virginia  prisoner  who  was  a contract 
worker  for  PLN,  passed  away  on  May  8, 
2016,  shortly  after  he  was  diagnosed  with 
cancer.  His  efforts  were  appreciated  and  he 
will  be  missed. 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe  and  purchase 
books  from  our  book  store,  which  we  are 
expanding  with  several  new  titles  in  the 
coming  months. 


nine-and-one-half  years,  and  had  denied 
him  cataract  surgery  for  four  years,”  ac- 
cording to  a February  3,  2015  ruling  by  a 
Massachusetts  federal  district  court  that 
denied  in  part  the  BOP’s  summary  judg- 
ment motion.  Crooker  also  complained 
that  a BOP  psychologist  had  improperly 
revealed  confidential  medical  information 
to  non-authorized  personnel,  in  violation 
of  BOP  policy. 

The  court  dismissed  the  claims  regard- 
ing malicious  prosecution  and  treatment 
for  liver  disease,  as  well  as  claims  related 
to  allegedly  inadequate  eye  and  dental  care 
that  arose  before  December  2010;  remain- 
ing was  Crooker’s  claim  for  the  delay  in 
receiving  eyeglasses. 
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Prior  to  filing  suit,  Crooker  was  a 
diligent  advocate  for  his  own  health  care, 
refusing  to  tolerate  a continuing  pattern  of 
inadequate  BOP  medical  treatment.  He 
then  had  to  endure  the  BOP’s  common 
practice  of  making  life  difficult  for  any 
prisoner  who  dares  to  challenge  medical 
indifference  - prison  staff  denied  him 
proper  corrective  eyewear,  and  he  had  good 
time  taken  in  a questionable  disciplinary 
proceeding. 

The  district  court  noted  that  the  BOP 
“contends  that  plaintiff  will  necessarily  be 
unable  to  meet  his  burden  of  proof,  be- 
cause he  has  no  supporting  expert  witness 
opinion.  However,  where  a plaintiff’s  claim 
is  based  primarily  on  a claim  of  negligent 
delay  on  the  part  of  medical  personnel,  ex- 
pert testimony  is  not  necessarily  required.” 

The  court  further  explained  that 
Crooker  had  not  raised  claims  regard- 
ing “negligent  techniques”  or  a breach 
of  “the  standard  of  care”  with  respect  to 
his  eyeglasses.  “[Rjather,  he  claims  that 
a 15-month  delay  in  providing  him  with 
eyeglasses  was  a breach  of  BOP’s  duty  to 
provide  ‘decent,  timely  health  care  to  its 
constituency.’”  Because  the  “nature  of  this 
alleged  breach  is  ‘sufficiently  obvious  as  to 
lie  within  the  common  knowledge  of  the 
jury,”’  expert  testimony  was  not  needed. 

After  the  defendants  failed  to  have 
the  suit  dismissed,  they  commenced  settle- 
ment negotiations.  According  to  Crooker, 
“I  then  offered  to  settle  all  claims  for  no 
money  at  all  providing  that  my  41  days  of 
forfeited  good  time  be  restored  which  had 
been  taken  as  a disciplinary  sanction  as  a 
direct  result  of  the  psychologist’s  unlawful 
disclosure  to  the  SIS  investigators  of  my 
drug  addiction.’Tn  the  end,  the  BOP  elect- 
ed to  keep  the  good  time  and  pay  an  agreed 
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18,000  settlement  into  Crooker’s  prison 
trust  account.  The  settlement  was  finalized 
and  the  case  dismissed  in  March  2015. 
See:  Crooker  v United  States,  U.S.D.C.  (D. 
Mass.),  Case  No.  3:13-cv-30199-FDS; 


Scott  Neu,  the  San  Francisco 
deputy  identified  as  the  ringleader  of 
a gladiator-style  jailhouse  “fight  club,” 
was  charged  with  four  felony  counts  of 
assault  under  color  of  authority,  four 
felony  counts  of  making  threats,  four 
misdemeanor  counts  of  inhumanity  to  a 
prisoner  and  five  misdemeanor  counts  of 
inflicting  cruel  and  unusual  punishment 
on  March  1, 2016. 

Two  other  deputies,  Eugene  Jones  and 
Clifford  Chiba,  were  also  charged  for  their 
roles  in  the  prisoner  fight  ring.  Both  Jones 
and  Chiba  face  two  misdemeanor  counts 
of  inflicting  cruel  and  unusual  punishment 
and  one  misdemeanor  count  of  breaching 
their  official  duties.  Jones  faces  two  addi- 
tional felony  counts  of  assault  under  color  of 
authority.  N eu,  who  was  previously  accused 
in  a 2006  lawsuit  of  sexually  assaulting  three 
prisoners,  was  fired  in  April  2015. 

District  Attorney  George  Gascon  laid 
out  the  findings  of  a year-long  investiga- 
tion in  a joint  news  conference  with  the 
FBI.  He  said  that  for  months,  Neu  forced 


2015  U.S.  Dist.  LEXIS  12386. 

Crooker  also  prevailed  in  a wrongful 
conviction  claim  against  the  BOP,  resulting 
in  a settlement  in  a separate  lawsuit.  [See: 
PLN,  March  2016,p.23].H 


prisoners  to  gamble  for  food,  bedding 
and  other  essentials,  then  told  his  chosen 
“gladiators”  that  they  would  be  handcuffed, 
maced,  beaten  or  shocked  with  a stun  gun 
if  they  refused  to  fight  for  his  entertain- 
ment. Gascon  said  two  prisoners,  Ricardo 
P.  Garcia  and  Stanley  Harris,  told  investi- 
gators that  deputies  had  threatened  them 
and  told  them  that  if  they  were  injured  in 
the  fights  they  were  to  say  they  had  fallen 
off  a bunk.  The  charges  against  Neu,  Jones 
and  Chiba  stem  from  two  alleged  fights 
that  occurred  in  March  2015  at  County 
Jail  No.  4. 

Neu’s  union  representative  quickly 
defended  him,  and  Neu’s  attorney  said  the 
guard  had  only  allowed  two  prisoners  to 
“blow  off  steam”by  wrestling.  According  to 
Gascon,  while  Neu  and  Jones  are  accused 
of  forcing  the  prisoners  to  fight,  Chiba  is 
charged  with  being  present  and  failing  to 
stop  them. 

Sources:  www.sfgate.com,  www.theguard- 
ian.com 
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No  Place  for  Old  Men 

Texas  prisons  are  filling  up  with  the  old  and  the  ill  — 

by  Dick  J.  Reavis,  Texas  Observer 


Benito  Alonzo  is  a short,  140-pouND 
80-year-old.  His  quiet-spoken  man- 
ner, drooping  jowls  and  gray  hair,  trimmed 
in  a buzz,  give  him  the  appearance  of  a 
benevolent  grandfather,  and  indeed,  he 
is  a grandfather.  In  thick-framed  black 
eyeglasses,  he  bears  a resemblance  to  the 
defanged  and  aging  Henry  Kissinger.  But 
Alonzo  is  neither  a celebrity  nor  a states- 
man. He’s  a convict  who  has  lately  grown 
infirm. 

He  says  he’s  been  diagnosed  with  pros- 
tate cancer  and  he’s  afflicted  with  hepatitis 
C.  For  several  years  he’s  been  prescribed 
a drug  called  Lactulose,  which  Dr.  Owen 
Murray,  chief  of  medical  affairs  for  the 
Texas  penal  system,  says  “we  use  for  people 
whose  livers  are  at  the  end  of  their  lives.” 
In  November  2015,  the  University  of  Texas 
Medical  Branch  in  Galveston  told  Alonzo’s 
son  in  a letter  that  during  a recent  medical 
examination,  it  also  found  “evidence  of  cir- 
rhosis,” an  often-fatal  ailment. 

I talked  to  Alonzo  in  December  in  the 
waiting  room  of  the  Polunsky  Unit,  near 
Livingston.  That  was  not  the  way  I wanted 
to  see  him:  I had  wanted  to  visit  his  cell,  his 
pod,  to  observe  how  he  passes  his  time  - to 
see  how  he  lives.  But  the  Texas  Department 
of  Criminal  Justice  (TDCJ)  doesn’t  allow 
reporters  beyond  its  visiting  rooms,  and  it 
forbids  taking  pictures  inside  the  prisons. 
For  a year  I corresponded  with  Alonzo  and 
a dozen  other  elderly  prisoners,  querying 
them  about  their  circumstances.  Mail  was 
the  only  connection  we  had.  When  I asked 


Alonzo,  in  Spanish,  if  he  thought  prison 
authorities  could  monitor  our  conversa- 
tion in  that  language,  he  chuckled  and  said, 
“And  in  Japanese,  Arabic  or  Russian.”  We 
conducted  the  rest  of  our  chat  in  English. 

Alonzo  has  been  waiting  since  at  least 
March  2015  for  the  start  of  a 12-week 
course  of  a new  liver  drug  that  might  keep 
him  alive  for  years  to  come.  He’s  been  told 
that  the  treatment  will  cost  194,500.  Were 
he  back  on  the  streets,  Medicare  would 
pick  up  the  tab.  But  because  federal  courts 
have  ruled  that  states  must  guarantee  the 
safety  and  health  of  their  prisoners,  Texas 
will  have  to  pay.  Alonzo  frets  that  because 
of  the  expense,  prison  bureaucrats  will  stall 
the  treatment  until  it’s  too  late. 

The  state  ofTexas  operates  109  prisons 
holding  about  148,000  prisoners.  Some 
27,000  of  them  are,  like  Alonzo,  over  the 
age  of  50.  They  account  for  about  18  per- 
cent of  the  prison  population,  and  are  the 
fastest-growing  demographic  group  among 
prisoners.  By  most  estimates,  they  are  also 
the  most  expensive  to  keep  under  lock  and 
key.  According  to  TDCJ  spokesman  Robert 
Hurst,  the  average  cost  of  housing  Texas 
prisoners  is  about  $20,000  a year,  but  medi- 
cal and  end-of-life  expenses  hike  that  figure 
to  some  $30,000  for  elderly  prisoners.  In 
other  jurisdictions,  the  cost  is  even  higher. 
A 2012  report  from  the  ACLU  calculates 
the  average  national  expense  for  keeping 
a prisoner  at  $34,000  per  year  - and  twice 
that  much,  $68,000,  for  prisoners  older 
than  50. 


at  enormous  expense. 

Both  demographic  factors  and  get- 
tough  sentencing  have  transformed  what 
were  once  mere  penal  institutions  into 
hospitals,  assisted  living  centers  and  nursing 
homes,  too. The  University  ofTexas  Medical 
Branch  operates  a freestanding  hospital  in 
Galveston  for  TDCJ,  which  also  contracts 
with  UTMB  and  the  Texas  Tech  medical 
school  to  send  prisoners  to  146  community 
hospitals.  Texas  prisons  now  boast  of  “re- 
spiratory isolation  rooms,”  “brace  and  limb 
services”  and  hospice  facilities  in  which  90 
Texas  prisoners  were  eased  into  eternity 
last  year.  More  than  300  prisoners  in  Texas 
prisons  use  wheelchairs,  Dr.  Murray  says. 

Prisoners  say  that  elderly  convicts  have 
trouble  managing  buses  because  of  the  type 
of  restraint  TDCJ  uses. 

Alonzo’s  life  has  been  one  of  alter- 
nating spans  of  heroin  addiction  and 
confinement.  He  served  three  separate 
stints  in  prison  - for  theft,  burglary  and 
heroin  possession  - from  1958  to  1974. 
After  his  parole  in  1974,  allegedly  under 
the  influence  of  two  of  his  brothers,  Pedro 
and  Adolfo,  he  delivered  a pair  of  pistols  to 
a warden’s  trustee  who  then  smuggled  them 
into  Huntsville’s  Walls  Unit.  San  Antonio 
gangster  Fred  Carrasco  used  those  guns  in 
an  11 -day  hostage-taking  and  stand-off 
that  culminated  in  a shootout.  Alonzo  is 
serving  a life  sentence  for  his  connection 
to  the  incident. 

He  is  not  a humorless  guy,  and  when  I 
told  him  that  he  is  the  oldest  convict  among 
5,500  men  in  “administrative  segregation,” 
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as  TDCJ  terms  solitary  confinement, 
he  seemed  amused.  Men  in  solitary  are 
generally  allowed  a one-hour  break  each 
weekday  in  fenced,  bathroom-sized  outdoor 
courtyards.  Alonzo  spends  his  exercise  time 
“walking  around  in  circles  - like  a psych 
patient,”  he  says  with  a grin. 

He’s  been  in  solitary  since  1985  be- 
cause he  is  what  the  prison  system  terms  a 
“confirmed  member”  of  a “Security  Threat 
Group,”  in  this  case,  the  Mexican  Mafia. 
His  calm  and  good  cheer  may  also  be  in- 
formed by  a macho,  gangland  code.  While 
thousands  of  convicts  say  that  they  are 
innocent  of  the  charges  that  brought  them 
to  prison,  guys  like  Alonzo  don’t  whine. 
Doing  so  would  violate  the  Mafia’s  code 
of  manliness  and  spoil  his  image,  which 
among  convicts,  is  that  of  a respected  elder. 

But  a younger  “ad  seg”  prisoner,  Jason 
J.  Hernandez,  a 42-year-old  with  a string 
of  convictions  for  theft,  sometimes  com- 
plains on  his  behalf.  Hernandez  gripes, 
for  example,  that  when  ad  seg  prisoners 
are  shackled  for  trips  to  medical  facilities, 
their  hands  are  also  clapped  into  handcuffs 
and  into  a device  known  as  a “black  box.” 
Black  boxes  make  it  difficult  to  raise  one’s 


hands  and  arms.  Their  purpose  is  to  prevent 
assaults  upon  guards  or  fellow  prisoners. 
But  the  upshot,  Hernandez  charges,  is  that 
prisoners  whose  mobility  is  limited  cannot 
use  handrails  to  get  on  or  off  of  the  “chain” 
buses  that  transport  them. They  must  hop  or 
crawl  instead,  and  for  elders,  hopping  poses 
a danger  of  falling.  Alonzo  must  sometimes 
take  more  than  one  bus  to  travel  for  medical 
care  to  Galveston.  (A  TDCJ  spokesperson 
said  correctional  officers  assist  elderly  pris- 
oners getting  on  and  offbuses.) 

In  one  of  the  letters  that  Hernandez 
wrote  me,  he  relays  a story  from  “a  senior,” 
probably  Alonzo: 

“He  then  told  me  that  on  one  trip, 
an  overweight  man  ...  was  struggling  into 
the  chain  bus....  His  pants  began  to  fall 
down  to  his  knees.  The  prisoner  asked  the 
chain  guards  to  please  help  him  pull  up  his 
pants  so  that  he  wouldn’t  trip,  because  he’d 
just  underwent  surgery  on  his  knees  and 
couldn’t  bend  down.  The  guards  said,  ‘We’re 
not  going  to  lift  his  pants  up  for  him. ’The 
prisoner  was  stuck  with  his  pants  down  in 
front  of  everyone.” 

Hernandez  also  says  that  staff  short- 
ages and  negligence  frequently  imperil 


seniors.  Convicts  in  solitary  are  moved  ev- 
ery two  weeks  to  prevent  conspiracies,  and 
Hernandez  claims  that  during  one  of  these 
cell  switches  in  April  2015,  he  watched  as 
two  guards  accompanied  Alonzo,  his  hands 
cuffed  tightly  behind  his  back,  to  a 3-by- 
6-foot  unventilated  shower  stall,  one  of  a 
half-dozen  located  in  a row  one  tier  below 
Hernandez’s  cell.  The  apparent  plan  of  the 
guards  was  to  leave  Alonzo  there  for  a few 
minutes  while  they  made  the  change.  But 
the  cell-switching  was  prolonged  for  more 
than  half  an  hour,  and  the  memory  of  a 
notorious  incident  a decade  before  sent 
Alonzo  into  a panic. 

In  2003,  a prisoner  at  the  McCon- 
nell Unit  in  Beeville  died  after  spending 
two  hours  in  a shower  stall.  An  autopsy 
showed  that  the  McConnell  prisoner  had 
been  soaked  in  190-degree  water  that  lit- 
erally cooked  his  internal  organs.  Alonzo 
was  incarcerated  at  McConnell  when  that 
happened.  Even  though  he  was  still  dressed 
and  water  wasn’t  coming  from  the  shower- 
head,  Alonzo  says  that  when  the  vaporous 
atmosphere  of  the  shower-stall  row  made 
it  hard  for  him  to  breathe,  he  “started  hol- 
lering and  banging.” 
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Prison  Legal  News  (PLN)  is  collecting  information  about  the  ways  that 
family  members  of  incarcerated  people  get  cheated  by  the  high  cost  of 
sending  money  to  fund  inmate  accounts. 

Please  write  to  PLN,  and  have  your  people  on  the  outside  contact  us 
as  well,  to  let  us  know  specific  details  about  the  way  that  the  system  is 
ripping  them  off,  including: 

• Fees  to  deposit  money  on  prisoners’  accounts  or  delays  in  receiving 
no-fee  money  orders 

• Costly  fees  to  use  pre-paid  debit  cards  upon  release  from  custody 


NATION  ★ INSIDE 


Friends  and  families  of  prisoners  can  follow  this  effort,  which 
is  part  of  the  Nation  Inside  network,  at 

www.StopPrisonProfiteers.org 


• Fees  charged  to  submit  payment  for  parole  supervision,  etc. 

This  effort  is  part  of  the  Human  Rights  Defense  Center’s  Stop  Prison 
Profiteering  campaign,  aimed  at  exposing  business  practices  that 
result  in  money  being  diverted  away  from  the  friends  and  family 
members  of  prisoners. 


Please  direct  all  related  correspondence  to 

PTSOLKAS@PRISONLEGALNEWS.ORG 

Call  (561)  360-2523,  or  send  mail  to  PLN 


Prison  legal  News 

Attn:  Panagioti  Tsolkas 
PO Box  1151 

Lake  Worth,  Florida  33460 
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No  Place  for  Old  Men  (cont.) 


Prison  spokesman  Hurst  says  that 
TDCJ  records  don’t  show  that  anything  of 
the  kind  happened,  but  according  to  Her- 
nandez, when  nobody  rushed  to  Alonzo’s 
aid  he  and  prisoners  in  neighboring  cells 
began  kicking  their  doors  and  hollering 
demands  that  the  old  man  be  taken  out 
of  the  shower.  Perhaps  the  guards,  he  says, 
were  called  to  more  pressing  duties;  the 
Texas  prison  system  suffers  from  a short- 
age of  some  3,500  correctional  officers,  and 
those  on  duty  can’t  always  promptly  attend 
to  matters.  Hernandez  alleges  that  by  the 
time  they  came  to  his  door  to  quiet  the  din, 
“I  [had]  blanked  out  and  was  ready  to  fight 
the  team  with  all  my  might  as  hard  as  I 
could....  I tried  to  push  the  issue.  I began  to 
yell  at  the  guards , ‘What’s  up,  bitch?  What’s 
up,  you  fucking  pussies!”’ 

The  racket  and  insults  shook  the 
guards  to  their  senses,  he  says.  Realizing 
that  they’d  forgotten  about  Alonzo,  they 
promptly  pulled  him  from  the  shower  - and 
even  apologized.  They  then  moved  him,  for 
the  next  two  weeks,  into  the  cell  next  to 
Hernandez. 

Though  neither  Hernandez  nor  Alonzo 
will  say  as  much,  Alonzo  may  be  lucky  be- 
cause he’s  in  solitary  confinement.  Prisons 
are  stocked  with  aggressive  young  men 
who  aren’t  called  “offenders”  for  nothing. 
Old  and  infirm  prisoners  are  generally 
too  mellowed  to  be  aggressive,  but  all  too 
often,  they  are  also  incapable  of  defending 
themselves.  While  solitary  has  been  shown 
to  have  deleterious  effects  on  mental  health, 
it  does  protect  the  weak  from  the  strong,  the 
prudent  from  the  rowdy,  and,  presumably, 
the  old  from  the  young. 


Years  ago,  the  Texas  Department  of 
Corrections,  as  it  was  then  called,  segre- 
gated prisoners  strictly  by  race  and  more 
informally  by  age,  but  discrimination  along 
both  those  lines  fell  in  the  wake  of  prison 
reforms.  Today,  TDCJ  takes  account  of 
the  dangers  of  aging  largely  by  classifying 
prisoners  with  mobility  problems  as  eligible 
for  assignment  only  to  the  lower  bunks  of 
its  two-bunk  cells.  But  the  result,  several  el- 
derly prisoners  at  the  Michael  Unit  in  East 
Texas  wrote  me,  is  a shortage  of  lower-level 
bunks  - and  some  wind  up  “mishoused”  in 
solitary  confinement. 

The  state  of  Texas  does  have  a process 
for  releasing  old  and  infirm  prisoners  on 
humanitarian  parole,  but  the  record  is  under- 
whelming. A bureaucracy  dating  to  1987,  the 
Texas  Correctional  Office  on  Offenders  with 
Medical  or  Mental  Impairments,  usually 
named  by  the  clunky  acronym  TCOOMMI, 
was  assigned  to  process  medically  recom- 
mended intensive  supervision,  or  MRIS, 
paroles.  MRIS  is  a way  to  move  prisoners 
rendered  harmless  by  their  frailty  or  age  back 
into  the  civilian  world. 

TCOOMMI  reports  to  the  Texas 
Board  of  Pardons  and  Paroles  on  a pris- 
oner’s health  status,  leaving  the  final  parole 
decision  to  the  board.  In  a February  2015 
biennial  report, TCOOMMI  reported  that 
of  the  1,133  MRIS  applications  that  had 
been  submitted  in  fiscal  year  2014,  318 
had  been  found  sufficiently  meritorious  for 
presentation  to  the  parole  board.  Of  those, 
the  board  had  granted  67  releases  - a mere 
6 percent  approval  rate. 

In  a 2012  statement,  TDCJ  admitted 
that  “the  Parole  Board’s  approval  rates  of 
MRIS  cases  remain  low.”  But  the  board’s 
performance  hasn’t  shown  signs  of  improve- 
ment. In  the  2015  fiscal  year,  445  prisoners 


older  than  60  filed  for  medical  paroles  - but 
only  24  paroles  were  granted,  all  of  them 
on  the  basis  of  infirmity,  none  on  the  basis 
of  age.  The  roadblock  is  a provision  of  the 
law  allowing  the  parole  board  to  conclude 
that  a prisoner  constitutes  a threat  despite 
what  doctors  say. 

The  last  years  of  Johnny  R.  Martinez, 
aka  Juan  Ramirez  Martinez,  provide  a case 
in  point.  Martinez,  short  of  stature  and  a bit 
chubby,  was  a small-time  Austin  hoodlum. 
He’d  done  prison  time  from  1962  to  1965 
for  aggravated  robbery,  from  1966  to  1968 
for  forging  a check,  and  from  1971  to  1986 
for  possession  of  heroin.  Each  sentence  had 
ended  with  a grant  of  parole.  But  in  1993, 
at  the  age  of  52,  he  returned  to  prison  after 
a conviction  for  touching  the  genitals  of 
two  minors, both  11  and  the  grandchildren 
of  his  live-in  girlfriend,  Phyllis  Ketcham. 
Though  testimony  from  one  of  the  children 
and  secondhand  reports  from  the  mothers 
of  both  were  aired  in  court,  Martinez  and 
Ketcham  hotly  denied  his  guilt. 

Martinez  was  a diabetic.  Ketcham  had 
complained  early  in  his  sentence  about  the 
boots  TDCJ  had  issued  him,  saying  that  he 
was  experiencing  neuropathy,  a common 
diabetic  discomfort  marked  by  numbness 
and/or  pain  in  the  soles  of  the  feet.  Around 
2000,  his  vision  began  to  fail,  as  it  often  does 
as  diabetes  advances. 

Medical  records  provided  to  the  Texas 
Observer  by  Ketcham  state  that  in  2002  he 
developed  diabetic  gangrene  in  his  left  foot 
and  “was  admitted  on  07/25  to  the  hospital 
and  taken  to  surgery  that  night  for  guillo- 
tine amputation  of  the  foot. ’’The  fix  didn’t 
work.  “The  following  Monday,  4 days  later,” 
the  records  state,  “he  was  revised  to  a below 
the  knee  amputation.”  His  medical  records 
also  note  that  by  then,  he  was  “legally  blind.” 
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Later  that  year,  the  parole  board  rejected  his 
first  application  for  MRIS  parole.  Perhaps 
a one-legged  blind  man  in  a wheelchair 
can  sexually  assault  children  - but  what 
are  the  odds? 

In  2007,  prison  doctors  again  recom- 
mended Martinez  for  MRIS  parole,  again 
without  success.  Late  that  year  he  was 
placed  on  dialysis  three  days  a week  for 
“End  State  Renal  Disease.”  An  examina- 
tion subsequently  turned  up  cataracts  and 
retinal  detachment. 

According  to  the  medical  records,  on 
December  10, 2010,  “when  he  was  told  by 
his  fellow  inmates  that  there  is  a blackened 
area  that  has  developed  over  his  right  heel,” 
Martinez  reported  for  hospitalization  again. 
His  medical  caretakers  found  a “foul  smell- 
ing foot ’’with  “wet  and  dry  gangrene. ’’Three 
days  later,  they  amputated  his  right  leg 
below  the  knee.  At  the  time  of  discharge, 
Martinez,  then  69,  was  being  administered 
16  oral  medications  and  six  insulin  injec- 
tions every  day.  His  records  show  that  he 
needed  “total  assist”  with  “dressing,  toilet- 
ing, and  hygiene,”  but  they  don’t  indicate 
how  much  any  of  his  care  cost  the  state. 

His  declining  health  finally  led  to  an 
MRIS  parole  - but  not  until  June  2013, 
when  he  was  taken  to  a private  nursing 
home  in  Houston,  blind,  immobile  and  with 
a new  limitation,  mental  confusion.  He  died 
in  the  nursing  facility  in  September,  thor- 
oughly tortured,  if  not  by  imprisonment, 
then  by  his  decade-long  medical  decline. 

As  both  the  statistics  and  cases  like 
that  of  Martinez  show,  given  the  reluctant 
disposition  of  the  parole  board,  Benito 
Alonzo,  who  is  still  sighted  and  still  am- 
bulatory, likely  wouldn’t  stand  a chance  of 
release  under  the  beneficence  of  the  MRIS 
program,  even  if  he  bothered  to  apply.  He’s 
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also  eligible  for  parole  of  the  ordinary  kind 
- and  has  been  for  the  past  31  years.  He’s 
been  denied  parole  21  times,  probably  be- 
cause his  crime  was  notorious. Two  women, 
both  prison  system  employees,  were  killed 
along  with  Carrasco  and  a co-conspirator. 
Alonzo’s  crime  was  against  the  people  of 
Texas,  according  to  legal  theory,  but  it’s 
probably  more  important  to  his  parole  his- 
tory that  his  was  also  a crime  against  TDCJ. 

Benito  Alonzo  would  today  have  a 
hard  time  exacting  any  revenge  or  harming 
anybody,  and  whether  he  lives  or  dies  is  of 


little  concern  except  to  a coterie  of  kin  and 
perhaps  in  the  circles  of  the  Mexican  Mafia. 
If  he  dies  in  prison,  as  we  must  currently 
expect,  though  he’d  prefer  to  be  interred  in 
San  Antonio,  his  corpse  will  be  eligible  for 
a casket  and  a grave  at  public  expense,  in 
the  prison  cemetery,  of  course. 

Dick  J.  Reavis  is  a retired  Texas  journalist 
who  lives  in  Dallas.  This  article  was  originally 
published  by  the  Texas  Observer  on  February 
15, 201 6;  it  is  reprinted  with  permission,  with 
minor  edits. 
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Music  Publishers  Sue  Companies  Providing  Mixtapes  for  Prisoners 


In  early  2015,  UMG  Recordings, 
Capitol  Records,  Universal  Music  Corp. 
and  several  other  record  labels  and  music 
producers  filed  a federal  lawsuit  against 
companies  that  provide  mixtapes  to  pris- 
oners in  at  least  40  states.  The  suit  claimed 
that  mixtapes  contained  in  “care  packages” 
purchased  from  the  companies  by  prison- 
ers or  their  families  resulted  in  copyright 
infringement. 

As  defined  by  the  music  producers, 
“Mixtapes  are  a form  of  recorded  music  in 
which  DJs  combine  (or  ‘mix’)  tracks,  often 
recorded  by  different  artists,  onto  a single 
CD,  sometimes  creating  overlaps  and  fades 
between  songs,  and/or  reflecting  a common 
theme  or  mood.”The  plaintiffs  alleged  that 
mixtapes  are  “frequently  a cover  for  piracy” 
unless  authorized  by  the  copyright  holder, 
and  that  the  companies  did  not  have  au- 
thorization. 

The  defendants  in  the  case  included 
the  Centric  Group,  the  Keefe  Group,  Keefe 
Commissary  Network,  Access  Catalog 
Company,  Access  Securepak  and  Ari’s 
Mixtapes. 

The  music  producers  argued  that  the 
companies  used  mixtapes  as  “door  openers” 
to  promote  the  sale  of  other  items  from 
their  catalogs,  and  sometimes  even  sold 
them  at  a financial  loss;  i.e.,  as  “loss  lead- 
ers."The  mixtapes  included  such  legendary 
artists  as  James  Brown,  The  Jackson  Five, 
Eminem,  Marvin  Gaye,  Stevie  Wonder 
and  LL  Cool  J. 

Filed  on  January  6,  2015,  the  lawsuit 
sought  1150,000  in  damages  for  each 
mixtape  song  that  resulted  in  copyright 


by  Matt  Clarke 

infringement,  and  also  included  state  law 
unfair  competition  claims. 

The  case  settled  under  undisclosed 
terms  in  December  2015;  the  plaintiffs 
were  represented  by  attorneys  Jeffery  D. 
Goldman  and  Whitney  E.  Fair  with  the  Los 
Angeles  law  firm  of  JefFer,  Mangles,  Butler 


Statistics  show,  and  experts  agree, 
that  the  United  States  is  in  the  midst 
of  an  epidemic  of  opioid  abuse.  According 
to  the  Centers  for  Disease  Control,  opioid 
overdoses  have  quadrupled  since  2000,  with 
28,648  deaths  in  2014  alone  attributed  to 
heroin  and  prescription  painkillers. 

The  numbers  are  particularly  bad  for 
former  prisoners.  Research  in  Washington 
State  indicates  that  prisoners  are  13  times 
more  likely  to  die  of  an  overdose  in  the 
first  two  weeks  following  their  release  from 
custody  than  non-former  prisoners.  Other 
studies  have  resulted  in  similar  findings  - 
that  prisoners  are  at  increased  risk  of  dying, 
particularly  within  the  first  two  weeks  after 
their  release,  due  to  drug  overdoses. 

This  may  be  due  in  part  because  pris- 
oners have  lost  their  built-up  tolerance 
for  drugs  while  incarcerated,  and  thus  risk 
overdosing  if  they  relapse  and  try  to  use 
the  same  amount  they  were  using  before. 
Additionally,  released  prisoners  may  not 
be  aware  that  the  potency  of  the  drugs  they 


& Mitchell,  LLP.  See:  UMG  Recordings , 
Inc.  v.  Centric  Group,  LLC,U.S.D.C.  (C.D. 
Cal.),  Case  No.  2:15-cv-00096-MMM- 
MRW.H 

Additional  source:  www.hollywoodreporter. 
com 


were  using  previously  has  increased;  for 
example,  heroin  may  be  cut  with  fentanyl, 
a much  stronger  synthetic  opiate.  Fentanyl 
has  been  responsible  for  an  increasing  num- 
ber of  overdose  deaths  - 62  in  Los  Angeles 
County  alone  in  2014. 

Enter  a medication  called  Naloxone, 
also  known  by  its  brand  name,  Narcan. 
Naloxone  is  a life-saving  overdose  treat- 
ment that  has  become  a key  weapon  in  the 
war  on  opioid  abuse.  Police,  emergency 
medical  technicians  and  hospitals  have 
stocked  Naloxone  for  years,  and  countless 
lives  have  been  saved  by  its  timely  use  to 
treat  overdoses  involving  heroin,  morphine, 
Oxycontin  and  other  opioids. 

More  recently,  state  and  local  officials 
are  slowly  coming  around  to  the  benefits 
of  equipping  soon-to-be  released  prisoners 
with  this  lifesaving  medication.  From  city 
and  county  jails  in  Denver,  San  Francisco 
and  Seattle  to  state  prison  systems  in  New 
York  and  Rhode  Island,  prisoners  are  being 
provided  with  Naloxone  kits  and  trained 
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in  their  use. 

The  efficacy  of  these  programs  is  hard 
to  measure,  but  one  study  of  Rhode  Island 
prisoners  who  received  Naloxone  found 
they  were  able  to  successfully  use  the  over- 
dose treatment  after  being  released.  But 
does  providing  Naloxone  to  addicts  aid  in 
their  recovery? 

“I  wouldn’t  predict  that  it  would 
stop  people  from  using,  and  conversely  it 
wouldn’t  encourage  them  to  use,”  said  Dr. 
Jody  Rich,  an  epidemiologist  and  director 
of  the  Center  for  Prison  Health  and  Hu- 
man Rights. 

Those  with  an  investment  in  the  carcer- 
al  industry  who  profit  from  the  scourge  of 
drug  use  and  opioid  addiction  have  pushed 
back  on  these  life-saving  programs,  howev- 
er. Drug  courts  and  jail  officials  often  refuse 
to  provide  medication-assisted  substance 
abuse  treatment,  typically  methadone  or 
buprenorphine,  to  addicted  prisoners.  Nal- 
oxone is  often  prohibited  as  well. 

Take  Maine  Governor  Paul  LePage, 
for  example,  who  has  opposed  efforts  to 
make  Naloxone  more  accessible,  saying 
that  providing  the  medication  to  family 
members  of  drug  users  would  discourage 
addicts  from  seeking  treatment.  In  April 
2016,  LePage  vetoed  legislation  (LD  1547) 
to  allow  pharmacists  to  provide  Naloxone  to 
friends  and  family  members  of  drug  users 
without  a prescription  - as  is  the  practice 
in  around  30  other  states. 

“Naloxone  does  not  truly  save  lives;  it 


merely  extends  them  until  the  next  over- 
dose,” the  governor  declared. 

Dr.  Joshua  Blum,  a doctor  at  the 
Denver  Health  Medical  Center,  disagreed. 
While  he  acknowledged  that  Naloxone  is 
not  a cure,  he  cited  the  seemingly  common 
sense  benefit  of  making  Naloxone  more 
widely  available:  surviving  an  overdose  gives 
drug  users  a chance  to  seek  treatment. 

“Dead  addicts  don’t  recover,”  Dr.  Blum 
stated,  bluntly. 

On  April  29,  2016,  the  Maine  legis- 
lature overrode  Governor  LePage’s  veto, 
allowing  pharmacists  to  dispense  Naloxone 
to  more  people  without  a prescription. 

Randy  Tucker,  director  of  the  STARR 
Program  in  Durham,  North  Carolina, 
highlighted  the  important  opportunity 
that  Naloxone  provides  to  jail  and  prison 
administrators. 

“If  we  don’t  pay  for  treatment  or  medi- 
cation through  the  front  end,”  he  said,  “we 
end  up  paying  even  more  through  the  back 
end  in  terms  of  emergency  room  costs, 
crime  and  recidivism.” 

In  April  2015,  the  STARR  Program 
at  the  Durham  County  Detention  Facil- 
ity was  the  first  jail-based  substance  abuse 
treatment  program  to  provide  Naloxone  kits 
to  released  prisoners. 

“People  coming  out  of  jail  [and  prison] 
are  at  the  highest  risk  of  death,”  Tucker 
noted.  “This  effort  is  about  connecting  them 
to  the  right  tools  and  the  right  training  to 
prevent  some  of  those  deaths.” 
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New  York  state  prisoners  nearing  re- 
lease are  increasingly  being  introduced  to 
Naloxone,  trained  in  its  use  and  provided 
with  overdose  treatment  kits. 

“The  first  weeks  and  months  after 
somebody  is  released  from  jails  or  prisons 
they  have  an  extremely  high  chance  of  dy- 
ing of  overdoses,”  said  Dr.  Sharon  Stancliff, 
medical  director  of  the  Harm  Reduction 
Coalition,  a New  York  City-based  orga- 
nization that  works  on  issues  related  to 
substance  abuse.  “They’re  going  back  to 
communities  where  drug  use  is  widespread, 
so  it’s  both  about  making  sure  that  they 
stay  alive  in  those  really  vulnerable  times, 
but  also  giving  them  tools  to  save  lives  in 
their  own  community,  and  I think  that’s  a 
very  positive  message  for  people  who  are 
leaving  prison.” 

According  to  an  April  12, 2015  posi- 
tion statement,  the  National  Commission 
on  Correctional  Health  Care  “supports 
increased  access  to  and  use  of  naloxone  in 
correctional  facilities.”  PI 

Sources:  Associated  Press,  www. nchrc.org,  www. 
prisonerhealth.org,  www.wnyc.org,  http://to- 
wardtheheart.  com,  www.pressherald.  com 
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Disputed  PLRA  Administrative  Exhaustion  Issues 
Properly  Resolved  in  Bench  Trial 


The  Sixth  Circuit  Court  of  Appeals 
held  on  June  18,2015  that  disputed  is- 
sues of  fact  regarding  exhaustion  under  the 
PLRA  may  be  resolved  in  a bench  trial.  The 
appellate  court  also  found  the  plaintiff  had 
failed  to  exhaust  one  of  his  claims. 

Before  the  Sixth  Circuit  was  the  ap- 
peal of  Larry  Lee,  who  filed  a civil  rights 
complaint  after  his  release  from  a Michigan 
prison.  “Lee,  a homosexual  man  described 
as  having  effeminate  mannerisms,”  alleged  a 
variety  of  claims  against  a number  of  prison 
officials  that  occurred  from  March  23, 2007 
to  May  9, 2007  at  the  Charles  Egeler  Re- 
ception and  Guidance  Center. 

The  complaint  claimed,  in  part,  that 
several  guards  harassed  Lee  about  being 
homosexual  and/or  made  comments  in 
front  of  other  prisoners  encouraging  sexual 
advances.  Lee  alleged  three  guards  refused 
to  act  when  he  sought  protection  from  pris- 
oners pursuing  him  for  sex;  he  further  stated 
that  he  had  complained  to  several  mental 
health  professionals,  including  Dr.  Kamesh- 
wari  Mehra,  a part-time  psychiatrist. 

Lee  said  two  unidentified  prisoners 
raped  him  in  his  cell  on  April  9, 2007,  when 
he  decided  to  forgo  dinner.  Following  the 
sexual  assault,  Lee  allegedly  requested  to  see 
a mental  health  professional.  He  argued  with 
an  unknown  guard  who  refused  to  provide  a 
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grievance  form. The  next  day,  guard  Zischke 
denied  him  a form  and  called  him  a “faggot.” 
Lee  claimed  that  he  submitted  a “substitute 
grievance”on  prisoner  stationery  on  April  10. 

Dr.  Mehra  moved  for  summary  judg- 
ment for  failure  to  exhaust  administrative 
remedies.  The  district  court  found,  and 
the  Sixth  Circuit  agreed,  that  the  matter 
of  whether  Lee  submitted  the  substitute 
grievance  was  one  that  could  be  decided  at 
a bench  trial. 

The  evidence  showed  Lee  had  filed 
13  grievances  between  April  5 and  April 
12,  but  his  substitute  grievance  was  not 
among  them. 


Before  he  pleaded  guilty  to  taking 
bribes  and  illegally  spending  around 
1150,000  of  his  campaign  money,  resulting 
in  a 46-month  federal  prison  sentence  in 
2013,  former  Plaquemines  Parish,  Loui- 
siana Sheriff  Jiff  Hingle  may  have  started 
his  parish  on  a road  to  financial  ruin.  The 
instrument  of  that  potential  ruin  is  a huge 
new  jail  built  in  Pointe  a la  Hache  at  the 
southern  end  of  the  parish  peninsula.  The 
facility  is  near  the  site  of  the  old  jail  that 
was  destroyed  when  Hurricane  Katrina 
came  ashore  nearby. 

“Anybody  that  comes  down  there  and 
looks  at  it  says  ‘why  is  it  being  built  down 
there?’”  said  Plaquemines  Parish  President 
Billy  Nungesser. 

One  problem  with  the  new  jail  is  its 
location,  which  is  well  outside  the  levee 
protection  system.  The  facility  was  built 
using  FEMA  money  with  a budget  that 
ballooned  to  1125  million  during  planning 
and  construction.  That  $125  million  bought 
a very  modern  jail  with  an  871-bed  capac- 
ity - enough  to  lock  up  a sizeable  portion 
of  the  parish’s  population. 

“It  doesn’t  make  any  sense  to  me  that 
you  would  build  an  871-bed  jail  in  a parish 
with  a population  of  23,000,”  said  Katie 
Schwartzmann  with  the  MacArthur  Justice 
Center  in  Chicago,  which  specializes  in  is- 
sues related  to  incarceration  and  is  involved 
in  federal  litigation  over  conditions  at  the 


Testimony  from  Lee  that  two  unit 
counselors  spoke  to  him  and  moved  him 
as  a result  of  the  substitute  grievance  was 
refuted  by  those  employees’  testimony. 
There  was  no  evidence  that  the  substitute 
grievance  was  ever  submitted,  as  there  was 
no  proof  of  it  being  received  or  acted  upon 
by  prison  staff. 

As  such,  the  district  court  held  that  Lee 
had  failed  to  administratively  exhaust  the 
claim  against  Dr.  Mehra,  and  consequently 
dismissed  that  claim.  The  Court  of  Appeals 
affirmed.  Lee’s  claims  against  the  other  de- 
fendants were  dismissed  by  stipulation.  See: 
Lee  v.  Willey,  789  F.3d  673  (6th  Cir.2015).  P 


Orleans  Parish  Prison  in  New  Orleans. 

In  the  aftermath  of  Hurricane  Katrina, 
Plaquemines  prisoners  housed  at  the  old 
jail  were  transferred  to  several  correctional 
facilities  before  ultimately  ending  up  at  the 
Orleans  Parish  Prison.  Plaquemines  Parish 
paid  $26.39  per  prisoner  housed  in  the 
Orleans  facility  until  the  contract  expired 
in  early  2015. 

Approximately  800  prisoners  had  been 
crammed  into  the  old,  much  smaller  jail. 
Fewer  than  100  were  parish  residents;  the 
rest  were  contract  prisoners  from  the  state 
prison  system  and  federal  immigration 
authorities  (ICE). This  has  been  a common 
practice  in  Louisiana;  the  Department  of 
Corrections  (DOC)  pays  parishes  $23.49 
per  day  to  house  state  prisoners.  But  the 
trend  is  toward  less  outsourcing  by  the 
DOC  - 40,170  prisoners  were  held  in  local 
facilities  in  2012, 39,299  in  2013  and  fewer 
still  in  more  recent  years. 

“I  do  know  that  the  trend  in  the  state 
is  to  move  away  from  the  use  of  parish 
jails,”  Schwartzmann  said.  “So,  if  you  have  a 
population  of  100  at  best  and  you  have  871 
beds  to  fill,  you  have  a problem.” 

Plaquemines  Parish  council  members 
estimated  the  cost  of  staffing,  maintaining 
and  insuring  the  new  jail  at  thousands  of 
dollars  a month;  preliminary  estimates 
suggested  the  facility  will  cost  around  $3 
million  to  operate  annually,  which  doesn’t 
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include  construction  costs. 

“If  we  don’t  get  the  DOC  inmates 
and  the  federal  ICE  inmates,  the  sheriff  is 
looking  at  real  problems  with  the  prison,” 
Councilman  Byron  Marinovich  remarked. 
“I  don’t  know  what  the  answer  is  if  we 
don’t  get  the  federal  or  state  inmates  in 
here.  We’ve  even  talked  about  blocking  off 
sections  of  the  jail.” 

When  the  new  Plaquemines  Parish  jail 
opened  in  February  2015  it  was  only  at  10% 
capacity.  As  of  April  2015,  the  population 
had  increased  somewhat  but  the  facility 
remained  less  than  a quarter  full.  Its  remote 
location  and  lack  of  contract  prisoners 
makes  it  doubtful  the  jail  will  be  able  to 
break-even  in  terms  of  construction  and 
operational  costs. 

“I  think  that  cash  cow  the  prior  sheriff 
was  planning  for  will  no  longer  be  avail- 
able,” Nungesser  quipped. 

At  the  jail  opening,  Sheriff  Lonnie 
Greco,  Hingle’s  successor,  tried  to  reassure 
the  parish.  “We  inherited  this  problem,” 
he  said.  “We  will  work  to  make  this  work.” 
Greco  acknowledged  it  would  be  a time- 
consuming  process  but  that  filling  the  jail 
was  a priority  for  the  Sheriff’s  Office. 

Until  recently,  neither  the  DOC  nor 
the  federal  government  had  committed 
to  housing  any  additional  prisoners  in 
Plaquemines  Parish.  But  in  a March  2,2016 
news  release,  Sheriff  Greco  announced  the 
jail  will  become  the  new  home  of  the  South- 
east Regional  Reentry  Program.  Over  100 
prisoners  were  transferred  to  the  facility  as 
part  of  the  new  DOC  contract.  The  initia- 
tive is  aimed  at  providing  life-skills  training 
for  prisoners  due  to  be  released  within 
the  next  18  months  from  the  Orleans, 
Plaquemines  and  St.  Bernard  Parishes. 

Components  of  the  reentry  pro- 


gram include  substance  abuse  treatment, 
job  search  skills  and  assistance  with  job 
placement,  anger  management,  money 
management  and  budgeting,  values  de- 
velopment, personal  development  and 
planning,  parenting  skills,  victim  awareness, 
and  counseling  on  community  resources. 

“Obtaining  a rehabilitation  program 
has  been  a goal  of  the  Plaquemines  Parish 
Sheriff’s  Office,  since  our  facility  opened 
early  last  year....  The  ultimate  goal  is  to 
break  the  cycle  by  helping  prevent  those 
from  committing  additional  crimes  in  our 
communities  and  keep  them  from  returning 
to  jail,”  Sheriff  Greco  stated. 

Another  goal,  of  course,  is  to  ensure 
there  are  enough  prisoners  housed  at  the 
jail  to  generate  sufficient  revenue  to  keep 
it  operational. 


SPECIAL  PROSECUTOR  CaTERINA  HeYCK 
Puyana  announced  at  a press  conference 
on  February  18, 2016  that  the  Colombian 
Attorney  General’s  office  was  investigating 
the  disappearance  of  at  least  100  people 
between  1999  and  2001  whose  bodies  were 
allegedly  dismembered  and  tossed  into  the 
sewers  beneath  the  notorious  La  Modelo 
prison  in  Bogota.  “The  victims  were  in- 
mates, visitors  and  people  who  had  nothing 
to  do  with  the  prison,”  said  Heyck  Puyana. 
“Their  remains  were  thrown  into  the  drain 
pipes  of  the  sewer  system.” 

Colombian  prisons  are  among  the  most 
overcrowded  and  violent  in  Latin  America. 
Much  of  the  violence  is  linked  to  the  practice 
of  housing  leftist  guerrillas  alongside  their 
right-wing  paramilitary  enemies  in  close 


Meanwhile,  former  Sheriff  Hin- 
gle,  under  whose  tenure  the  new,  larger 
Plaquemines  Parish  jail  was  conceived, 
continues  to  experience  problems  of  his 
own.  On  February  25,  2016,  Hingle  was 
arrested  on  a DWI  charge;  arresting  officers 
said  he  was  under  “extreme”  impairment 
and  the  former  lawman  admitted  he  had 
been  drinking.  The  DWI  charge  came 
shortly  after  Hingle  was  released  from 
federal  prison.  What  was  the  underlying 
basis  of  his  conviction  for  bribery,  one  of  the 
charges  that  resulted  in  his  prison  sentence? 
He  took  110,000  in  bribes  from  the  owner 
of  a company  hired  to  oversee  construction 
of  the  new  parish  jail.  Pt 

Sources:  www.wdsu.com,  wwwfoxSlive. 
com,  www.  nola.  com 


quarters.  Although  the  investigation  centers 
on  the  La  Modelo  facility,  Heyck  Puyana 
said  the  grisly  practice  is  also  suspected  to 
have  occurred  at  prisons  in  other  cities  such 
as  Popayan,Bucaramanga  and  Barranquilla. 
Officials  admitted  they  may  never  be  able  to 
determine  the  identities  of  all  the  victims. 

The  disappearances  at  La  Modelo  were 
first  exposed  by  journalist  Jineth  Bedoya, 
who  was  investigating  killings,  missing 
persons,  weapons  trafficking  and  corruption 
at  the  prison  in  May  2000,  when  she  was 
kidnapped  and  raped.  “Pm  grateful  for  the 
actions  being  taken  today,  but  it  should’ve 
happened  years  ago,”  she  said.  Pt 

Sources:  www.cnn.com,  www.businessin- 
sider.  com 
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Penal  Servitude:  A Reminder  about  the 
U.S.  Constitution's  13th  Amendment  Exclusion  Clause 

by  Charles  Sullivan  and  Barbara  Koeppel 


The  U.S.  Congress  banned  slavery  in 
America  150  years  ago  on  December  18, 
1865  when  the  13th  Amendment  became 
the  law  of  the  land  (after  a 250-year  run). 

But  it  didn’t,  at  least  not  entirely.  It 
added  an  exclusion  clause:  Slavery  would  be 
allowed  as  punishment  for  a crime. 

To  reaffirm  the  penal  servitude,  Vir- 
ginia’s Supreme  Court  declared  prisoners 
“slaves  of  the  state”  in  1872. 

Thus,  prisoners  have  few  legal  rights. 
Theoretically,  they  can  appeal  sentences, 
enjoy  limited  free  speech  through  the  First 
Amendment  and  get  limited  medical  care 
through  the  Eighth  Amendment.  All  are 
violated  daily. 

Except  for  two  states  (Maine  and 
Vermont),  prisoners  cannot  vote  while 
incarcerated.  In  two  states  (Kentucky  and 
Virginia),  they  cannot  vote  even  after  be- 
ing released  from  prison,  despite  having 
paid  their  “debt  to  society.”  Nor  can  they 
organize,  support  families,  get  their  chil- 
dren health  benefits  or  contribute  to  social 
security,  all  job-related  benefits. 

Most  important,  they  can’t  refuse  to 
work,  choose  jobs  or  negotiate  wages.  As 
the  U.S.  Department  of  Justice,  federal 
Bureau  of  Prisons’  2008  program  states, 
“Sentenced  inmates  physically  and  mentally 
able  to  work  are  required  to  participate  in 
the  work  program.”  Nearly  all  state  prisons 
follow  suit. 

Such  was  the  rationale  for  the  chain 
gang  “work”  programs  in  many  states,  es- 
pecially throughout  the  South,  from  1865 
to  1955,  and  revived  in  1995  in  Phoenix, 
Arizona  by  Sheriff  Joe  Arpaio.  And  these 
programs  were  not  just  for  men  and  women. 
Participation  in  Arpaio’s  chain  gangs  is 
unpaid  and  “voluntary,”  and  juveniles  may 
also  join. 

Even  if  prisoners  could  refuse  to  work, 
they  do  not,  for  several  reasons.  First,  pun- 
ishment is  certain.  They  are  put  in  solitary 
confinement  or  lock-down  (23  hours  a day 
in  a cell).  Or  moved  to  a cell  with  eight 
prisoners  instead  of  two.  Or  their  access  is 
blocked  to  family  visits,  TV,  phone  calls, 
the  prison  commissary,  outside  yard  time 
and  education  programs.  Or  they  lose  good 
time,  which  reduces  a prisoner’s  sentence. 


If  they  file  grievances,  they  go  to  the  same 
people  making  the  prisoner’s  life  miserable. 

Many  current  and  formerly  incar- 
cerated men  and  women  say  that  nearly 
everyone  wants  to  work.  It’s  hard  to  sit  in  a 
cell  doing  nothing. 

Most  important,  prisoners  need  money 
and  most  prisoners’ families  are  too  poor  to 
send  any.  They  might  get  $20  a year  from 
a relative,  but  that  does  not  go  far.  And 
everything  in  prison  is  for  sale. 

Prisoners  must  buy  all  their  necessities 
at  prison  commissaries.  As  one  example, 
the  cheapest  soap  is  a 4-pack  of  Ivory  for 
$3.50,  Aspirin  is  $1.50,  a small  container 
of  peanut  butter  is  $2.90  and  toothpaste  is 
$2.90.  Emergency  medical  care  is  free  and 
12  states  provide  other  medical  services  at 
no  cost.  But  the  others  slap  on  a $2  to  $5 
co-payment. 

Even  uniforms  and  shoes  have  price 
tags.  If  prisoners  want  ones  that  fit,  they 
must  tip  the  prisoner  who  dispenses  them. 

Most  prisoners’ cash  comes  from  prison 
wages  (called  gratuities)  set  by  Level  1-5 
pay  scales.  Two  states  (Georgia  and  Texas) 
pay  nothing.  Others  pay  next  to  nothing. 

Unskilled  Level  5 prisoners  mop  floors, 
wash  windows,  shovel  snow  or  scrub  pots 
for  eight  to  13  cents  an  hour,  or  $5  to  $12  a 
month,  based  on  how  many  hours  worked. 
Level  1 skilled  prisoners  (say,  plumbers  or 
mechanics)  get  $1.50  to  $8  a day,  perhaps 
$300  a month.  But  Level  5 jobs  are  scarce. 

State  and  federal  prisons  also  have 
on-site  factories  that  sew  prison  uniforms 
or  military  goods  (jackets  and  body  bags), 
or  build  office  furniture  for  government 
agencies.  They  pay  prisoners  hourly  or  piece 
rates  (for  example,  12  cents  for  sewing  three 
dozen  T-shirts),  totaling  $2  to  $8.50  a day, 
for  seven-hour  days,  with  no  overtime  pay. 
UNICOR,  the  quasi  for-profit  federal  pris- 
on industry,  hasn’t  raised  rates  since  1987. 

With  such  low  wages  - just  a fraction 
of  the  federal  minimum,  which  is  being 
raised  in  several  states  and  cities  to  what  is 
considered  a living  wage  - prisoners  can’t 
support  their  families  or  save  for  when 
they’re  released. 

Prisoners  do  better  in  the  Prison  Indus- 
try Enhancement  (PIE)  program  through 


which  private  firms  build  in-prison  facto- 
ries, train  prisoners,  and  pay  minimum  wage 
and  Social  Security  contributions.  Prisoners 
can  designate  a percent  for  child  support. 
For  example,  in  Nevada,  prisoners  restore 
cars.  In  Washington,  they  pack  Starbucks 
coffee  beans. 

Although  PIE  began  40  years  ago, 
authorities  don’t  welcome  it,  since  they  see 
it  as  just  one  more  task  to  do.  Thus,  PIE  af- 
fects only  5,000  of  the  2.3  million  prisoners 
in  the  U.S. 

The  13th  Amendment’s  exclusion 
clause,  which  sanctions  these  low  wages, 
hurts  the  economy.  Before  prisoners  were 
incarcerated,  50  percent  were  employed.  If 
they  were  paid  more  in  prison,  they’d  still 
be  in  the  economy  and  could  send  money 
to  their  families,  who’d  spend  more,  thus 
helping  the  economy  grow. 

Slavery  is  the  parent  of  this  clause.  It 
springs  from  the  same  culture.  After  the 
Civil  War,  Jim  Crow  laws  were  passed  to 
imprison  former  slaves  - you  could  get 
arrested  just  for  looking  at  a white  woman 
- and  get  them  to  work  for  free.  Thus,  to 
save  on  labor  costs,  industries  contracted 
with  the  state  for  prisoners  that  they  then 
sent  back  to  the  fields;  some  were  also  sent 
to  mines.  Others  were  sent  to  railroad  com- 
panies, such  as  the  C&O,  to  dig  a tunnel 
to  West  Virginia  through  the  mountains. 
Many  died. 

Prisoners  are  humiliated,  brutalized 
and  denied  human  rights.  But  that’s  not  the 
job  of  prisons.  Persons  convicted  of  crimes 
are  sent  to  prison  as  punishment,  not  for 
punishment.  They  are  imprisoned  to  take 
away  their  freedom,  not  to  enslave  them. 

After  150  years  of  Constitutionally-en- 
shrined slavery,  it’s  time  the  U.S.  Congress 
ends  this. 

Charlie  Sullivan  is  president  of  International 
Citizens  United  for  Rehabilitation  ofErrants 
(CURE),  ajid  Barbara  Koeppel  is  a Wash- 
ington D.C.  -based  freelance  journalist.  This 
article  was  originally  published  in  Offender 
Programs  Report,  Volume  19,  Number  5 
(January-February  2016),  a publication  of  the 
Civic  Research  Institute;  it  is  reprinted  with 
permission  of  the  authors,  with  minor  changes. 
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UK  Supreme  Court  Rules  Against  Unlawful 
Use  of  Solitary  Confinement 

by  Christopher  Zoukis 


On  July  29,  2015,  the  United  King- 
dom’s  Supreme  Court  unanimously 
ruled  against  prison  officials  in  an  action 
brought  by  prisoners  Kamal  Bourgass  and 
Tanvir  Hussain  concerning  their  prolonged 
solitary  confinement.  According  to  British 
laws  related  to  solitary,  continued  confine- 
ment after  72  hours  must  be  authorized 
by  the  Secretary  of  State  for  Justice,  not 
by  prison  staff.  The  rationale  is  that  prison 
officials  reviewing  other  prison  officials’ 
actions  does  not  constitute  a meaningful 
review  - though  that  is  the  standard  practice 
in  the  U.S. 

Bourgass,  incarcerated  at  the  high- 
security  HM  Prison  Whitemoor,  was 
sentenced  to  life  in  prison  for  the  murder 
of  a police  officer,  attempted  murder  of  two 
other  officers  and  the  wounding  of  a third, 
plus  an  additional  17-year  sentence  for  be- 
ing part  of  a terrorist  conspiracy.  Hussain, 
incarcerated  at  HM  Prison  Frankland,  was 
also  serving  a life  sentence  for  his  role  in  a 


2006  terrorist  airline  bomb  plot.  Both  were 
held  in  solitary  confinement,  in  violation  of 
the  72-hour  external  review  rule,  for  more 
than  six  months  due  to  allegedly  being 
involved  in  assaults  and  bullying  other  pris- 
oners. Most  of  those  allegations  had  since 
been  disproved,  or  formal  charges  filed  by 
prison  and  law  enforcement  officials  were 
dismissed. 

Solitary  confinement  reviews  are  taken 
much  more  seriously  in  the  UK  than  in  the 
United  States;  regardless,  28  UK  prisoners 
have  committed  suicide  in  solitary  between 
January  2007  and  March  2014.  Accord- 
ing to  a Prison  Service  Order  issued  by 
the  Secretary  of  State  in  2013,  “for  most 
prisoners  there  is  a negative  effect  on  their 
mental  wellbeing  and  that  in  some  cases 
the  effects  can  be  serious.”  The  negative 
consequences  of  solitary  confinement  are 
well  documented,  including  the  effects  on 
prisoners’  mental  health.  [See:  PLN,  Oct. 
2012,  p.l]. 


“All  prisoners  who  are  segregated  are 
already  subject  to  a careful  assessment  so 
their  physical  and  mental  wellbeing  is 
safeguarded,”  UK  prison  officials  stated. 
Long-term  segregation  is  rarely  used  in 
the  United  Kingdom,  and  some  prisoners 
held  in  segregation  can  receive  no-contact 
visits  and  make  phone  calls  once  every 
three  days. 

The  UK  Supreme  Court  found  that 
while  Bourgass  and  Hussain’s  human  rights 
had  not  been  violated,  their  “segregation 
beyond  the  initial  period  of  72  hours  was 
not  authorized  by  the  Secretary  of  State  and 
was  accordingly  unlawful.”  In  spite  of  that 
finding,  apparently  no  prison  employees 
were  disciplined  for  failing  to  follow  the 
applicable  laws.  See:  R v.  Secretary  of  State 
for Justice,  [2015]  UKSC  54,  [2012]  EWCA 
Civ  376. 

Additional  sources:  www. solitarywatch.com, 
www.  telegraph,  co.  uk,  www.  hailii.  org 
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U.S.  Supreme  Court  Holds  Prior  ACCA  Ruling  Retroactive 


IN  A TERM  WITH  RELATIVELY  FEW  MAJOR 

criminal  cases  on  its  docket,  the  U.S.  Su- 
preme Court  held  that  its  previous  decision 
in  Johnson  v.  United  States  will  have  retroac- 
tive application  on  petitions  for  collateral 
review.  In  Johnson,  the  Court  found  the  “re- 
sidual clause”  portion  of  the  Armed  Career 
Criminal  Act  (ACCA)  unconstitutionally 
vague.  [See:  PLN,  Aug.  2015,  p.30]. 

According  to  the  Supreme  Court, 
“Gregory  Welch  is  one  of  the  many  of- 
fenders sentenced  under  the  Armed  Career 
Criminal  Act  before  Johnson  was  decided. 
Welch  pleaded  guilty  in  2010  to  one  count 
of  being  a felon  in  possession  of  a firearm.... 
[he]  had  three  prior  violent  felony  convic- 
tions, including  a Florida  conviction  for  a 
February  1996  ‘strong-arm  robbery.’” 

Welch  had  argued  that  the  Florida 
conviction  did  not  constitute  a violent 
felony  and  therefore  should  not  be  counted 
against  him  in  determining  whether  he 
should  be  sentenced  under  the  ACCA. 
The  federal  district  court  disagreed  and  the 
Eleventh  Circuit  affirmed.  Welch  then  filed 
a pro  se  habeas  petition  under  28  U.S.C.  § 
2255,  alleging  the  Florida  strong-arm  rob- 
bery statute  was  vague  and  his  attorney  had 
rendered  ineffective  assistance  of  counsel 
for  failing  to  object  to  his  ACCA  sentence. 
The  district  court  denied  the  petition  and 
denied  a certificate  of  appealability.  Welch’s 
motion  to  the  appellate  court  for  a certifi- 
cate of  appealability  also  was  rejected. 

However,  as  noted  by  the  Supreme 
Court,  “Less  than  three  weeks  later,  this 
Court  issued  its  decision  in  Johnson. ’’Welch’s 
motion  for  reconsideration  was  returned  by 
the  Eleventh  Circuit  since  it  had  been  sub- 
mitted late.  He  then  filed  a pro  se  petition  for 
certiorari,  which  was  granted.  As  the  federal 
government  agreed  with  Welch  that  Johnson 
should  have  retroactive  effect,  the  Supreme 
Court  appointed  an  attorney  “in  support  of 
the  judgment  of  the  Court  of  Appeals.” 

On  April  18, 2016,  the  Supreme  Court 
held  that  its  decision  in  Johnson  was  retroac- 
tive, stating,  “decisions  that  interpret  a statute 
are  substantive  if  and  when  they  meet  the 
normal  criteria  for  a substantive  rule  ...when 
they  ‘alte  [r]  the  range  of  conduct  or  the  class 
of  person  that  the  law  punishes.” 

The  Court  noted  that  “By  striking 
down  the  residual  clause  as  void  for  vague- 


by  Derek  Gilna 

ne.ss, Johnson  changed  the  substantive  reach 
of  the  Armed  Career  Criminal  Act,  altering 
‘the  range  of  conduct  or  the  class  of  persons 
that  the  [Act]  punishes.’” 

The  Supreme  Court  also  cited  the 
plurality  opinion  in  Teague  v.  Laiie,  489 
U.S.  288  (1989),  which  both  parties  agreed 
“applies  in  a federal  collateral  challenge  to 
a federal  conviction  as  it  does  in  a federal 


On  July  31,  2015,  the  U.S.  Depart  - 
ment  of  Education  (DOE)  announced 
a new  pilot  program  that  will  provide  fed- 
eral funding  to  colleges  to  provide  classes  at 
select  prisons. The  Second  Chance  Pell  Pilot 
Program  will  help  prisoners  further  their 
education,  and  thereby  “get  jobs,  support 
their  families  and  turn  their  lives  around” 
once  they  are  released. 

The  program  permits  colleges  and  uni- 
versities to  submit  proposals  to  the  DOE 
for  the  2016-2017  academic  year.  Once 
the  proposals  are  selected  and  in  operation, 
eligibility  will  be  restricted  to  prisoners 
who  meet  Title  IX  requirements  and  have 
release  dates  within  the  next  five  years. The 
program,  slated  for  commencement  as  soon 
as  Fall  2016,  does  not  include  prisoners 
held  in  civil  commitment  facilities  due  to 
sex  offenses. 

The  pilot  program  is  authorized  by 
the  Higher  Education  Act  of  1965,  which 
created  the  federal  financial  aid  system  cur- 
rently used  by  the  United  States.  While  the 
1994  Violent  Crime  Control  and  Law  En- 
forcement Act  prohibited  state  and  federal 
prisoners  from  receiving  federal  financial 
aid  - specifically  Pell  grants  - and  effectively 
gutted  postsecondary  education  programs 
for  prisoners,  the  Higher  Education  Act  still 
allows  the  DOE  to  create  “experimental” 
sites. The  Second  Chance  Pell  Pilot  Program, 
which  is  expected  to  mn  approximately  five 
years,  falls  within  that  category. 

The  research  backing  the  pilot  program 
is  clear.  According  to  a 2013  RAND  Cor- 
poration study,  prisoners  who  participate 
in  educational  programming  are  43%  less 
likely  to  recidivate  within  three  years  of 


collateral  challenge  to  a state  conviction.” 
To  thousands  of  federal  prisoners  serving 
lengthy  sentences  under  the  ACCA’s  re- 
sidual clause,  this  decision  making  Johnson 
retroactive  casts  a much-needed  lifeline. 

The  appellate  court’s  ruling  on  Welch’s 
appeal  was  vacated  and  the  case  remanded 
for  further  proceedings.  See:  Welch  v.  United 
States,  136  S.Ct.  1257  (2016).  P 


release  than  those  who  do  not  engage  in 
such  programs,  and  are  13%  more  likely  to 
obtain  employment  following  release. 

“We  found  that  for  every  taxpayer  dol- 
lar spent  on  correctional  education,  there  is 
a five  dollar  savings  due  to  released  inmates 
desisting  from  crime  and  not  returning  to 
prison,”  stated  Robert  Bozick,  a sociologist 
who  worked  on  the  RAND  report. 

Numerous  other  research  studies  have 
reached  similar  conclusions  - there  is  a 
direct  correlation  between  prison  education 
programs  and  a reduction  in  recidivism  rates. 

“For  the  money  we  currently  spend  on 
prison,  we  could  provide  universal  pre-K 
for  every  3-  and  4-year-old  in  America 
or  double  the  salary  of  every  high  school 
teacher  in  the  country,”  said  Arne  Duncan, 
then- Secretary  of  the  U.S.  Department  of 
Education.  “America  is  a nation  of  second 
chances.  Giving  people  who  have  made 
mistakes  in  their  lives  a chance  to  get  back 
on  track  and  become  contributing  members 
of  society  is  fundamental  to  who  we  are  - it 
can  also  be  a cost-saver  for  taxpayers.” 

Max  Kenner,  executive  director  of  the 
Bard  Prison  Initiative,  agreed,  commenting 
that  prison  education  reduces  recidivism 
and  violence,  and  “transforms  the  nature  of 
the  whole  apparatus  to  one  that,  while  not 
minimizing  punishment  whatsoever,  treats 
people  in  the  criminal  justice  system  with 
dignity  and  returns  them  to  the  communi- 
ties from  which  they  came  in  a way  that 
serves  their  communities’  interests.” 

In  addition  to  the  DOE’s  pilot 
program,  federal  legislation  called  the 
Restoring  Education  and  Learning  Act 
was  introduced  last  year.  The  REAL  Act, 
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H.R.  2521,  would  once  again  make  state 
and  federal  prisoners  eligible  for  Pell  grants. 
[See:  PLN,  Aug. 2015, p.32]. The  bill, which 
has  58  cosponsors,  was  referred  to  the 
Subcommittee  on  Higher  Education  and 
Workforce  Training  in  November  2015, 
where  it  remains  pending. 

Not  everyone  wants  prisoners  to  have 
access  to  higher  education  programs,  though 
- particularly  tough-on-crime  politicians 
who  believe  those  who  break  the  law  should 
not  get  a “free”  college  education  at  taxpayer 
expense.  One  of  those  naysayers,  U.S.  Rep. 
Chris  Collins,  introduced  a bill  in  July  2015 
dubbed  the  “Kids  Before  Cons  Act”  (H.R. 


3327),  which  would  prohibit  the  DOE  from 
providing  Pell  grants  to  prisoners,  including 
through  the  pilot  program.  That  bill  also 
remains  pending  in  committee. 

“To  be  clear,  this  is  never  haves-versus- 
have-nots  or  whatever,”  Duncan  explained. 
“Having  an  inmate  receive  Pell  grants 
doesn’t  take  a nickel  from  anybody  else,  and 
this  is  really  about  trying  to  help  individuals 
get  back  on  their  feet.... This  never  pits  one 
group  over  another,  and  it’s  not  robbing 
Peter  to  pay  Paul.  It’s  just  trying  to  have  a 
few  more  people  have  access  to  what  could 
be  a life-chance-forming  opportunity.” 

With  respect  to  cost  benefits  for  tax- 


payers, he  noted,  “The  cost-benefit  of  this 
does  not  take  a math  genius  to  figure  out. 
We  lock  folks  up  here,  135-40,000  every 
single  year.  A Pell  grant  is  less  than  16,000 
each  year.” 

As  of  October  2015  - the  deadline  for 
applications  - over  200  colleges  and  univer- 
sities had  expressed  interest  in  participating 
in  the  DOE’s  Second  Chance  Pell  Pilot 
Program. 

Sources:  www.newsweek.com,  www.wash- 
ingtonpost.com,  www.politico.com,  Wall  Street 
Journal,  www.ed.gov, www.npr.org,  www. 
insidehighered.  com,  www.  theatlantic.  com 


Advocates  Leery  of  Cell  Phones  Given  to  Undocumented  Immigrants 

by  Derek  Gilna 


IMMIGRATION  RIGHTS  ADVOCATES  ARE 
suspicious  of  a new  government-funded 
program  administered  by  GEO  Care  - a 
division  of  the  GEO  Group,  one  of  the 
nation’s  largest  for-profit  prison  companies 
- that  supplies  cell  phones  to  low-risk  un- 
documented immigrants.  Officials  maintain 
that  the  111  million  cell  phone  program,  re- 
ported by  the  Los  Angeles  Times  in  February 
2016,  helps  ensure  the  recipients  can  keep 
in  touch  with  their  case  managers  and  make 
scheduled  immigration  court  hearings. 

Those  receiving  the  phones,  which  are 
provided  at  no  cost,  are  generally  families 
with  children  for  whom  there  are  few 
suitable  facilities  for  detention.  Approxi- 
mately 25,000  immigrant  families  were 
apprehended  at  the  southern  border  of 
the  United  States  from  October  1,  2015 
through  January  31,  2016  - nearly  three 
times  the  number  during  the  same  period 
the  previous  year. 

However,  Jonathan  Ryan,  executive 
director  of  RAICES,  a Texas  immigrant 
advocacy  group,  was  skeptical.  “It  is  con- 
cerning whether  the  women  are  being 
tracked  through  their  phones  and  whether 
their  communications  with  counsel  are 
confidential....  Considering  the  number  of 
entities  monitoring  cell  phones  in  general, 
it’s  hard  to  believe  they’re  not  being  tracked 
at  all,”  he  stated. 

GEO  Group,  along  with  Corrections 
Corporation  of  America  (CCA),  has  been 
criticized  for  poor  conditions  of  confinement 
for  immigrants  housed  in  its  for-profit  facili- 
ties, including  substandard  food,  inadequate 
medical  care  and  understaffing.  GEO  was 


the  subject  of  a highly- critical  report  issued 
by  the  U.S.  Commission  on  Civil  Rights 
in  September  2015  that  cited  numerous 
violations  of  basic  human  rights.  Privately- 
operated  family  detention  centers  in  Texas, 
run  by  both  GEO  and  CCA,  have  been  the 
subject  of  criticism,  protests  and  lawsuits. 

While  the  provision  of  free  cell  phones 
to  immigrant  families  has  been  met  with 
suspicion,  at  least  the  program  provides  an 
alternative  to  detention  facilities. 

Mark  Krikorian,  executive  director  of 
the  Center  for  Immigration  Studies,  a con- 
servative group,  also  was  critical  of  the  cell 
phone  program,  though  for  different  reasons. 
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“It  really  is  a continuation  of  this  policy 
of  the  federal  government  taking  over  from 
the  smugglers  once  the  illegals  get  across  the 
border  and  ensuring  the  illegal  immigrants 
get  what  they  paid  the  smuggler  for  and 
reach  their  destination,”  he  said. 

Krikorian  also  argued  that  handing 
out  the  free  phones  might  actually  increase 
the  number  of  undocumented  immigrants 
trying  to  cross  the  southern  border,  though 
he  failed  to  cite  any  data  in  support  of  his 
claims.  P^ 

Sources:  www.latimes.com,  www. geogroup, 
com 


The  ONLY  national  conference 
of  advocates  fighting  for  the 
rights  of  Registered  Citizens 
and  educating  policy  makers 
about  the  need  to  change  our 


888.997.RSOL  (7765) 

RSOLCONFERENCE.ORG 


Prison  Legal  News 


29 


June  2016 


Company  Owes  Nevada  Prison  Industries  $428,000 


Nevada’s  state-run  prison  industry 
program,  Silver  State  Industries, 
came  under  attack  from  citizens  and  busi- 
ness owners  in  2014.  One  criticism  of  the 
program  involved  the  loss  of  jobs  to  non-in- 
carcerated  workers  and  fewer  jobs  available 
to  the  unemployed.  Another  complaint  was 
that  select  private  companies  had  contracts 
with  the  Nevada  Department  of  Correc- 
tions (NDOC)  that  provided  reduced  lease 
rates  on  manufacturing  space  and  allowed 
the  use  of  prisoners  as  a low-paid  workforce. 
Competitors  of  those  companies  protested 
that  this  amounted  to  the  state  subsidizing 
private  businesses  and  giving  them  an  unfair 
advantage.  [See:  PLN,  March  2013,  p.  14] . 

The  discovery  that  NDOC  authorities 
had  in  efFect  subsidized  private  businesses, 
allowing  for  direct  competition  against 
other  companies,  raised  eyebrows  in  the 
media  and  attracted  the  attention  of  or- 
ganized labor  leaders,  state  lawmakers 
and  eventually  Governor  Brian  Sandoval. 
Labor  officials,  legislators  and  the  governor 
all  voiced  concerns  over  the  displacement 
of  Nevada  workers  by  prisoners,  and  were 
critical  of  the  way  in  which  the  NDOC  was 
operating  prison  industry  programs  with 
inadequate  oversight. 

The  result  was  several  hearings  in  the 
Nevada  Assembly  and  Senate.  During 
those  committee  meetings  and  hearings 
it  was  discovered  that  one  of  the  private 
companies  contracting  with  the  NDOC, 
Alpine  Steel,  was  in  arrears  on  lease  and 
utility  payments  and  wages  to  NDOC  staff 
and  prisoner  workers.  Alpine  had  not  been 
paying  workers,  staff  or  the  NDOC  for 
more  than  3 years  and  had  been  allowed  to 
continue  operations  through  a 2011  lease 
renewal  while  deeply  in  debt  to  the  state. 

In  all,  the  NDOC  was  owed  around 
$428,000  - with  no  assurance  or  guarantee 
that  the  debt  would  be  paid.  Ultimately 
the  prison  industry  operation  involving 
Alpine  Steel  was  shuttered  and  the  state 
entered  into  a forbearance  agreement  with 
the  company’s  owner  to  recover  the  nearly 
half-a-million  dollars  owed. 

A new  Senate  bill  was  proposed  to 
amend  NRS  209 .46 1 , and  after  negotiations 
between  the  NDOC  and  the  legislature, 
the  bill  passed  and  was  signed  into  law  by 
Governor  Sandoval. 


by  Bob  Sloan 

Amendments  to  the  existing  law  add 
a new  organized  labor  member  to  the 
Interim  Finance  Committee  on  Industrial 
Programs,  and  require  all  new  or  proposed 
prison  industries  to  be  approved  by  the 
committee  and  then  submitted  to  the 
Board  of  Prison  Commissioners  for  final 
determinations.  A third  change  was  the  re- 
quirement that  companies  contracting  with 
the  NDOC’s  Silver  State  Industries  provide 
a surety  bond  or  personal  guarantee  to 
ensure  that  the  state  will  be  promptly  paid 
for  leases,  salaries,  wages  and  utility  costs. 

An  uneasy  “truce”  now  seems  to  exist 
between  critics  of  the  state’s  prison  industry 
program  and  NDOC  officials,  as  citizens 
and  business  owners  assume  a posture  of 
monitoring  rather  than  criticizing  the  pro- 
gram. Some  continue  to  believe  that  prison 
industries  should  be  operated  in  a manner 
that  does  not  openly  compete  against  other 
businesses  providing  the  same  products  or 
materials.  Those  critics  cite  the  loss  of  jobs 
in  the  private  sector  as  an  indicator  that 
NDOC  authorities  and  the  Board  of  Prison 
Commissioners  failed  to  properly  oversee 
prison  industry  operations  to  protect  work- 
ers and  private  employers. 

Others  have  voiced  the  opinion  that 
prison  industry  programs  should  be  shut- 
tered due  to  the  displacement  of  freeworld 
workers  and  the  sweetheart  deals  that  al- 
lowed some  companies  to  operate  with  an 
unfair  advantage  over  other  businesses. They 
point  to  Alpine  Steel,  the  company  at  the 
center  of  the  controversy  involving  non- 
payment of  wages  to  prisoners  and  staff,  as 
an  example.  Alpine  received  a facility  lease 
of  approximately  $0.23  per  square  foot  from 
the  NDOC.  Comparable  average  lease 
rates  on  similar  property  in  Nevada  run 
nearly  $0.70  per  square  foot. The  lower  rate 
allowed  the  company  to  realize  an  annual 
savings  of  about  $85,000. 

Such  a reduction  in  overhead,  combined 
with  the  low  wages  paid  to  prison  workers, 
enabled  Alpine  Steel  to  outbid  competitors 
on  several  lucrative  contracts.  The  fact  that 
Alpine  was  able  to  operate  without  paying 
rent,  utilities  or  labor  costs  for  several  years 
bolsters  critics’  claims  that  the  company 
enjoyed  a truly  sweetheart  deal. 

One  critical  issue  remains  unaddressed: 
the  exploitation  of  Nevada’s  prisoner  work- 


ers. As  discussed  previously,  state  officials 
and  critics  protested  the  unfair  competition 
of  companies  using  prison  labor  and  the  im- 
pact upon  competing  businesses  and  private 
sector  workers  from  that  low-cost  labor. 

While  the  new  legislation  was  enacted 
to  protect  private  workers  and  businesses 
competing  directly  against  prison  indus- 
try programs,  nothing  in  that  legislation 
protects  prisoner  workers  from  continued 
exploitation  by  the  NDOC  and  Silver  State 
Industries.  As  an  earlier  report  issued  by 
the  Voters  Legislative  Transparency  Project 
revealed,  incarcerated  workers  in  Prison  In- 
dustry Enhancement  Certification  Programs 
(PIECP)  are  supposed  to  receive  prevailing 
wages  for  their  labor  as  required  under  18 
U.S.C.  § 1761(c).  [See:  PLN,  March  2010, 
p.l].  Additionally,  Alpine  Steel’s  contract 
with  the  NDOC  specified  that  prisoners 
were  to  be  paid  at  the  “prevailing  wage  rate 
for  the  locality  and  type  of  work  being  per- 
formed...,”yet  workers  in  the  prison  industry 
program  never  received  prevailing  wages. 

Prisoners  working  for  Alpine  received 
minimum  wage  or  less,  which  is  the  typical 
practice  for  most  PIECP  industries  - and 
those  wages  are  subject  to  a number  of 
mandatory  deductions,  including  for  “room 
and  board.”  Although  the  failure  to  comply 
with  prevailing  wage  requirements  was 
presented  to  the  legislature  and  members 
of  the  Nevada  Board  of  Prison  Commis- 
sioners and  Interim  Finance  Committee 
on  Industrial  Programs,  no  investigation  or 
review  resulted.  Ultimately,  while  the  new 
legislation  protects  the  payment  of  wages 
to  NDOC  employees  along  with  lease, 
utility  and  other  payments  to  the  state, 
underpayment  of  wages  to  prisoner  workers 
in  the  state’s  prison  industry  program  was 
not  addressed. 

Another  form  of  exploitation  is  the 
perhaps  illegal  deductions  from  all  prisoner 
workers’  wages  by  the  NDOC  to  fund  ex- 
pansion of  new  or  existing  prison  industries. 
Under  Nevada  law,  5%  of  all  earned  wages 
are  taken  from  prisoner  workers  and  put  in 
a fund  to  be  used  by  the  NDOC  to  expand 
prison  industry  operations.  In  the  case  of 
PIECP  programs,  this  deduction  is  appar- 
ently illegal  under  18  U.S.C.  § 1761,  etseq., 
and  Nevada  was  informed  of  such  by  the 
U.S.  Department  of  Justice  in  1990. To  date, 
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California  State  Prisoner's  Habeas  Case 
Gets  to  Supreme  Court  but  Falls  Short 

by  Derek  Gilna 


millions  of  dollars  in  prisoner-earned  wages 
have  been  deducted  and  used  by  prison 
officials  to  offset  the  costs  of  operating  or 
expanding  prison  industries. 

It  is  hoped  the  new  law  and  admin- 
istrative regulations  pertaining  to  prison 
industry  programs  will  stop  the  unfair  com- 
petition that  was  the  subject  of  criticism  by 
local  businesses  in  Nevada.  Only  time  and 
continued  vigilance  will  tell. 

It  is  also  hoped  that  organized  labor 
leaders  will  pressure  the  state  to  recognize 
the  prevailing  wage  requirements  in  state 
contracts  and  PIECP  programs,  and  pur- 
sue enforcement  of  those  mandates.  This 
will  keep  private  sector  wages  up,  and  will 
deter  new  prison  industry  contracts  with 
companies  that  are  merely  trying  to  save 
on  labor  costs. 

As  for  the  $428,000  owed  by  Alpine 
Steel,  it  seems  that  state  officials  are  mostly 
out  of  luck.  According  to  an  October  9, 
2015  news  report,  the  company  has  gone 
out  of  business.  Although  the  state  obtained 
a court  order  against  Alpine,  it  was  unable 
to  collect  any  funds  from  the  firm  or  its 
owner,  Randy  Bulloch. 

“Alpine  Steel  has  closed  its  doors.  The 
chance  of  getting  the  money  is  zero,”  said 
NDOC  deputy  corrections  director  Brian 
Connett,  who  currently  chairs  the  board 
of  directors  for  the  National  Correctional 
Industries  Association. The  NDOC  is  hold- 
ing steel  and  equipment  that  Alpine  left  at 
the  prison  industry  program  at  the  High 
Desert  State  Prison,  and  plans  to  sell  it  to 
satisfy  some  of  the  company’s  debt. 

Only  4.1%  of  Nevada  state  prisoners 
were  employed  in  prison  industry  programs 
in  fiscal  year  2015,  and  Connett  said  he 
hopes  to  increase  that  percentage. 

Sources:  www.lasvegassun.com, www.vltp.net 


Antonio  Hinojosa,  serving  a 16- 
year  sentence  in  California’s  prison 
system,  was  deemed  a “validated”  gang 
member  by  prison  officials,  effectively 
stripping  him  of  future  good-time  credits 
and  extending  the  length  of  his  sentence. 
He  filed  a pro  se  petition  for  habeas  relief, 
was  denied  at  the  state  court  level  and 
took  his  case  to  federal  district  court  and 
eventually  to  the  Ninth  Circuit,  which 
ruled  in  his  favor. 

Ultimately,  however,  in  May  2016, 
the  U.S.  Supreme  Court  found  against 
Hinojosa  on  a procedural  issue  in  a per 
curiam  decision  that  was  criticized  by  many 
observers. 

According  to  the  Court,  “The  An- 
titerrorism and  Effective  Death  Penalty 
Act  of  1996  (AEDPA)  requires  a state 
prisoner  seeking  federal  habeas  relief  first 
to  ‘exhaus[t]  the  remedies  available  in  the 
courts  of  the  State.’  28  U.S.C.  § 2254(b) 
(1)(A).  If  the  state  courts  adjudicate  the 
prisoner’s  federal  claim  ‘on  the  merits...,’ 
then  AEDPA  mandates  deferential,  rather 
than  de  wow,  review,”  effectively  preventing 
federal  courts  from  exercising  jurisdic- 
tion in  most  cases.  The  Ninth  Circuit  had 
determined  that  the  state  courts’  denial  of 
Hinojosa’s  habeas  petition  was  not  “on  the 
merits.” 

The  Court  of  Appeals  wrote,  “In 
punishing  Hinojosa  for  his  in-prison  gang- 
related  misconduct,  the  state  has  effectively 
increased  his  prison  sentence  for  his  under- 
lying crimes.  And  it  has  done  so  by  means 
of  a regulation  that 


was  enacted  after  [he]  committed  those 
crimes,”  in  violation  of  ex  post  facto  laws. 
California’s  state  prison  system  is  rampant 
with  gang  activity,  with  many  prisoners 
forced  to  join  gangs  to  protect  themselves 
from  violence  by  other  prisoners. 

Unfortunately  the  Supreme  Court 
ignored  this  reality,  finding  that  the  Cali- 
fornia Supreme  Court’s  denial  of  Hinojosa’s 
habeas  petition  had  been  on  the  merits  - 
which  meant  the  AEDPA  applied  and  the 
Ninth  Circuit  would  not  have  ruled  in  his 
favor.  In  effect,  the  high  court  endorsed  an 
ex  post  facto  law  used  to  keep  people  in  a 
dangerous  and  overcrowded  prison  system 
already  under  federal  court  supervision. 
In  a strongly-worded  dissent,  Justices 
Sotomayor  and  Ginsburg  referred  to  the 
majority’s  argument  as  “flimsy.”  See:  Kernan 
v.  Hinojosa,  2016  U.S.  LEXIS  3051  (May 
16,2016). 

According  to  Caleb  Mason,  a former 
federal  prosecutor,  “This  is  a terrible  ruling 
to  get  from  the  Supreme  Court.  I guess  it 
means  litigants  will  have  to  find  a way  to 
get  a case  before  the  state  supreme  court.” 
Prison  Legal  News  previously  covered  the 
effect  of  the  Ninth  Circuit’s  ruling  in  this 
case,  which  prison  officials  had  refused  to 
extend  to  other  prisoners.  [See:  PLN,  May 
2016,  p.30]. 

The  only  good  news  is  that  Hinojosa 
was  released  from  prison  prior  to  the  U.S. 
Supreme  Court’s  decision. 

Additional  source:  www.mcclatchydc.com 
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Wrongfully-convicted  Former  Prisoner  Commits  Suicide 


Anti-death  penalty  advocate  Darryl 
Hunt,  who  was  wrongfully  convicted 
and  served  almost  20  years  in  North 
Carolina  prisons  before  being  exonerated  in 
2004,  was  found  dead  on  March  13,2016  in 
a car  near  the  Wake  Forest  University  cam- 
pus. Police  officials  revealed  that  Hunt  had 
died  from  a self-inflicted  gunshot  wound; 
he  was  51  years  old  and  had  recently  been 
diagnosed  with  cancer. 

In  June  1985,  a single  juror  refused  to 
vote  to  sentence  Hunt  to  death  for  a rape 
and  murder  that  he  did  not,  in  fact,  commit. 
He  instead  received  a life  sentence  based 
on  an  arrest,  trial  and  conviction  that  were 
not  only  highly  racially-charged,  but  also 
flawed  by  eyewitness  misidentification,  false 
testimony  of  jailhouse  informants  and  a 
witness  who  later  recanted.  Hunt’s  convic- 
tion was  overturned  on  appeal  in  1989,  but 
he  refused  a deal  to  plead  guilty  to  murder 
and  accept  a sentence  of  time  served.  Main- 
taining his  innocence,  Hunt  was  retried  and 
again  sentenced  to  life. 

In  1994,  advanced  DNA  testing  re- 
vealed that  biological  evidence  recovered 
from  the  victim’s  body  did  not  match  Hunt. 
Still,  prosecutors  argued  there  may  have 
been  multiple  assailants  and  Hunt  could 
have  killed  the  victim,  Deborah  Sykes.  A 
judge  agreed  and  Hunt  remained  in  prison. 

In  2003,  the  Winston-Salem  Journal 
published  an  eight-part  series  on  Hunt’s 
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case.  Shortly  after  the  series  ran,  the  North 
Carolina  Bureau  of  Investigation  matched 
the  DNA  from  the  crime  scene  to  a con- 
victed rapist  who  confessed  to  murdering 
Sykes.  Hunt  was  exonerated  and  received 
a pardon;  he  later  filed  and  settled  lawsuits 
against  the  state  and  the  City  of  Winston- 
Salem.  [See:  PLN,  Oct.  2008,  p 47]. 

Following  his  release,  he  became  an 
outspoken  advocate  for  criminal  justice 
reform  and  abolition  of  the  death  penalty. 

Attorney  Mark  Rabil  represented 


On  April  6,  2016,  FCC  Commis- 
sioner  Ajit  Pai  conducted  a Field 
Hearing  in  Columbia,  South  Carolina  on 
the  subject  of  contraband  cell  phones  in 
prisons  and  jails. 

The  panel  did  not  address  questions 
submitted  prior  to  the  hearing  by  the  Hu- 
man Rights  Defense  Center  (HRDC),  the 
parent  organization  of  Prison  Legal  News. 
Those  questions  dealt  with  the  companies 
involved  in  the  development  of  new  tech- 
nologies to  detect  contraband  cell  phones 
- including  Inmate  Calling  Service  (ICS) 
providers  that  have  price-gouged  prisoners 
and  their  families  for  decades  with  exorbi- 
tant phone  rates  and  fees. 

HRDC  had  inquired  about  the  cost/ 
benefit  of  cell  phone  detection  services,  and 
whether  the  cost  for  cell  phone  detection 
is  passed  on  to  prisoners  and  their  families 
through  inflated  ICS  phone  rates.  In  the 
latter  regard,  HRDC  inquired,  “To  what 
extent  is  the  effort  to  eliminate  cell  phone 
use  by  prisoners  a ploy  to  increase  revenues 
through  the  government  monopoly  ICS 
phone  system  and  its  attendant  commission 
kickbacks  to  government  agencies?” 

Additional  questions  raised  by  HRDC 
involved  the  smuggling  of  contraband  cell 
phones  by  prison  and  jail  staff,  and  whether 
proposed  jamming  technologies  would  af- 
fect people  located  near  the  correctional 
facilities  where  they  are  implemented. 

“While  Commissioner  Pai  stated  his 
position  regarding  contraband  cell  phones 
in  proceedings  related  to  comprehensive 
reform  of  the  prison  phone  industry,  seem- 
ingly to  imply  the  issues  are  related,  it  is 
imperative  that  any  discussion  about  this 


Hunt  from  his  first  trial  through  his  civil 
suits  more  than  two  decades  later.  Rabil 
said  he  had  always  known  Hunt  was  in- 
nocent, and  believed  his  years  in  prison,  the 
trauma  of  being  wrongfully  convicted  and 
the  responsibilities  he  took  on  after  he  was 
released  all  wore  him  down. 

“In  the  long  run,  he  eventually  got  the 
death  penalty,”  Rabil  observed. 

Sources:  www.charlotteobserver,  www.nc- 
cadp.org , www.myfox8.com 


issue  address  trafficking  of  contraband  by 
staff  as  the  crux  of  the  problem,”  HRDC 
wrote.  “News  reports  nationwide  are  replete 
with  examples  of  prison  guards  and  other 
prison  employees  and  contractors  smug- 
gling cell  phones  to  prisoners,  often  in 
exchange  for  bribes.” 

Not  only  were  the  questions  submit- 
ted by  HRDC  ignored  during  the  Field 
Hearing,  but  one  of  the  speakers  was 
employed  by  Securus  Technologies,  one 
of  the  nation’s  largest  ICS  providers.  Dan 
Wigger,  a panelist  selected  to  discuss 
Managed  Access  Systems,  was  introduced 
in  the  hearing’s  agenda  as  “the  Vice  Presi- 
dent and  Managing  Director  for  solution 
vendor  CellBlox.”  While  that  may  be 
true,  the  agenda  failed  to  mention  that 
CellBlox  had  been  purchased  by  Securus 
Technologies  in  January  2015,  and  that 
Securus  announced  it  had  hired  Wigger 
in  March  2015  for  “day-to-day  manage- 
ment of  our  Managed  Access  Systems 
(MAS)  business  that  installs  proprietary 
high  tech  software,  preventing  contra- 
band wireless  device  use  in  prisons  and 
jails  in  the  United  States.” 

Wigger’s  presentation  at  the  FCC 
Field  Hearing  organized  by  Commissioner 
Pai  - who  has  consistently  voted  against 
prison  phone  reforms  - was  little  more  than 
Securus  advertising  its  MAS  product  at  tax- 
payer expense.  The  panel’s  non-disclosure  of 
Wigger’s  connection  with  Securus  misled 
the  public,  media  and  government  officials 
into  thinking  they  were  hearing  unbiased 
and  objective  testimony,  when  in  fact  they 
were  hearing  from  a representative  of  an 
ICS  provider  that  has  a financial  interest 
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in  blocking  contraband  cell  phones.  When 
prisoners’ access  to  cell  phones  is  restricted, 
the  use  of  the  prison’s  telephone  system 
increases  - which  results  in  larger  profits 
for  the  ICS  provider. 

The  failure  to  disclose  Wigger’s  af- 
filiation with  Securus  at  the  FCC  Field 
Hearing  is  just  another  example  of  the  lack 
of  transparency  and  openness  that  perme- 
ates the  prison  phone  industry.  HRDC 


submitted  a formal  inquiry  regarding 
Wigger’s  employment  with  Securus  to 
Commissioner  Pai  in  an  April  7, 2016  let- 
ter filed  on  the  FCC  docket.  While  Pai’s 
chief  of  staff,  Matthew  Berry,  was  quoted 
in  a news  article  stating  it  was  “a  public 
record  that  Wigger’s  employer,  Cellblox,  is 
owned  by  Securus,”  the  Commissioner  did 
not  respond  to  HRDC’s  inquiry  or  explain 
why  Wigger’s  affiliation  with  Securus  was 


not  openly  disclosed  during  his  presentation 
at  the  Field  Hearing. 

Meanwhile,  the  rate  caps  ordered  by 
the  FCC  remain  subject  to  a stay  issued  by 
the  D.C.  Court  of  Appeals  in  March  2016, 
shortly  before  they  were  to  go  into  effect. 
[See:  PLN,  May  2016,  p.36].  H 

Sources:  HRDC  comments  filed  with  the 
FCC , www.law360.com 


Custodial  Interrogation  of  Parolee 
Requires  Miranda  Warnings 


The  Pennsylvania  Supreme  Court 
held  that  a parolee  subjected  to  custodi- 
al interrogation  by  parole  agents  concerning 
new  crimes  is  entitled  to  receive  Miranda 
warnings.  Under  the  facts  of  this  case,  the 
court  found  the  parolee’s  incriminating 
statements  should  be  suppressed. 

Nathan  Cooley  III  was  placed  in  hand- 
cuffs and  searched  upon  reporting  to  the 
parole  office.  His  parole  agent  had  received 
a voicemail  from  the  father  of  Cooley’s 
fiancee,  stating  that  Cooley  possessed  and 
was  discharging  firearms  and  maybe  selling 
drugs  at  his  home. 

After  a pat  down  search  uncovered 
nothing,  parole  agents  informed  Cooley 
they  were  going  to  search  his  home 
for  firearms  and  drugs.  Cooley  became 
nervous  and  admitted  he  had  a firearm 
at  the  house  and  indicated  its  location. 
The  firearm  was  found  as  was  $3,200,  a 
pound  of  marijuana  and  plastic  baggies. 
Cooley  admitted  the  drugs  were  his.  Back 


at  the  parole  office,  another  firearm  was 
recovered  from  his  car. 

Cooley  was  never  issued  Miranda 
warnings  and  was  subsequently  charged 
with  firearm  and  drug  offenses.  His  motion 
to  suppress  his  incriminating  statements 
was  denied,  and  he  was  convicted  follow- 
ing a jury  trial.  His  conviction  was  affirmed 
on  appeal. 

The  Pennsylvania  Supreme  Court 
found  Cooley  was  not  subjected  to  a routine 
parole  interview;  he  was  handcuffed  and 
immediately  restrained  at  the  parole  office 
and  accused  of  crimes  for  which  he  was 
not  on  parole.  “While  the  use  of  handcuffs 
is  not  dispositive  of  a custody  analysis,  and 
we  must  still  conduct  a totality-of-the- 
circumstances  analysis,  the  use  of  restraints 
is  ‘generally  recognized  as  a hallmark  of  a 
formal  arrest,”’  the  Court  wrote. 

The  pat  down  search  uncovered  noth- 
ing, but  the  agents  did  not  remove  the 
restraints.  While  Cooley  was  not  informed 


he  was  under  arrest,  he  continued  to  be 
questioned  about  new  crimes. 

“At  that  point,  the  parole  agent’s  con- 
duct was  the  functional  equivalent  of  that  of 
police  officers, ’’the  Supreme  Court  held.  As 
such,  “the  totality  of  circumstances”  led  the 
Court  to  “find  a reasonable  parolee  would 
not  feel  free  to  terminate  the  encounter  and 
leave  the  parole  office.” 

The  Court  noted  that  a “parolee  does 
not  lose  the  Fifth  Amendment  privilege 
against  self-incrimination  merely  because 
of  conviction  of  a crime....  Parolees,  like 
any  other  individual,  must  be  given  Mi- 
randa warnings  when  subject  to  custodial 
interrogation.” 

It  then  concluded  Cooley  was  subject- 
ed to  “custodial  interrogation”  that  required 
Miranda  warnings  be  provided.  Since  they 
were  not,  the  judgment  and  conviction  were 
vacated  and  the  case  remanded  for  a new 
trial.  See:  Commonwealth  of  Pennsylvania  v. 
Cooley , 118  A.3d  370  (Pa.  2015).  P 


A Jailhouse  Lawyer’s  Manual 

A Jailhouse  Lawyer’s  Manual  (“the  JLM")  publishes  three  books  designed 
to  explain  your  rights  and  help  you  navigate  the  justice  system. 
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and  the  rights  of  non-citizens. 

The  Texas  Supplement  (2014)  ($20  for  prisoners)  is  a 408  page 
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To  order  the  JLM.  send  a check  or  money  order  (no  credit  cards  or 
stamps  accepted)  and  your  shipping  information  to:  A Jailhouse  Lawyer's 
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For  institutional  prices  or  questions,  contactjlm.board.mail@gmail.com. 
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Wrongful  Death  Suit  Against  Illinois  Jail  Survives  Summary  Judgment 


Richard  J.  Gonzalez,  30,  was  being 
held  at  a jail  in  Ford  County,  Illinois 
when  his  already  precarious  health  took 
a turn  for  the  worse.  On  the  evening  of 
May  18, 2012,  Gonzalez  was  found  on  the 
floor  of  his  cell,  apparently  suffering  from 
a seizure.  He  was  transported  to  a hospital, 
treated  and  returned  to  the  jail.  Four  days 
later  he  complained  of  chest  pains  and  was 
placed  in  a detox  room  monitored  by  a video 
camera.  The  next  day,  on  May  23,  2012, 
Gonzalez  died  in  his  cell;  an  autopsy  found 
he  had  suffered  a seizure  and  aspirated  fluid 
into  his  lungs. 

Gonzalez’s  family  filed  suit  in  federal 
district  court  under  42  U.S.C.  § 1983, 
naming  Ford  County  and  five  individuals 
as  defendants  and  alleging  wrongful  death, 
intentional  infliction  of  emotional  distress, 
conspiracy,  respondeat  superior  and  a 
claim  under  the  Local  Government  and 
Governmental  Employees  Tort  Immunity 
Act.  The  defendants  moved  for  summary 
judgment,  which  was  denied  by  the  district 
court  in  a text-only  entry  with  “a  written 
order  to  follow.”  Before  the  written  order 
was  entered,  however,  the  defendants  filed 
an  interlocutory  appeal  to  the  Seventh 
Circuit,  while  Gonzalez  countered  with 
a motion  to  have  their  appeal  certified  as 
frivolous. 

On  December  4,  2015  the  Seventh 
Circuit  remanded  the  case  “for  the  limited 
purpose  of  requesting  that  the  district  court 
provide  a statement  of  reasons  for  its  sum- 
mary judgment  denial,”  and  to  rule  on  the 
motion  to  certify  the  appeal  as  frivolous. 
Twelve  days  later  the  district  court  entered 
an  order  addressing  those  issues. 

According  to  the  court,  “The  Eighth 
and  Fourteenth  Amendments  require 
prison  officials  to  provide  ‘adequate  food, 
clothing,  shelter,  and  medical  care’  to  pris- 
oners, and  ‘take  reasonable  measures’  to 
ensure  their  safety.  Farmer  v.  Brennan,  511 
U.S.  825, 832  (1994);  Sain  v.  Wood, 512  F.3d 
886,  893  (7th  Cir.  2008).  To  establish  an 
Eighth  Amendment  violation,  the  plaintiff 
must  show  that  the  inmate  was  harmed 
and  that  prison  officials  were  deliberately 
indifferent  to  that  harm....  Prison  officials 
are  deliberately  indifferent  if  they  (1)  know 
about  an  excessive  risk  of  harm  to  the  in- 
mate, and  (2)  disregard  that  risk.” 


by  Derek  Gilna 

The  court  wrote  that  “In  this  case,  the 
defendant  officers  knew  that  the  evening 
shift  officers  were  so  concerned  about 
Gonzalez  that  several  calls  were  made  to 
the  doctor,  who  instructed  them  to  keep 
Gonzalez  under  observation  and  take  him 
to  the  hospital  if  his  condition  worsened. 
Thus,  they  knew  that  his  condition  was 
objectively  serious.” 

Despite  having  this  knowledge,  on 
the  night  that  Gonzalez  died,  according 
to  the  complaint,  the  defendants  failed  to 
properly  monitor  his  medical  condition. 
Although  the  guards  who  were  supposed 
to  be  observing  him  said  he  was  alive  30 
minutes  before  his  estimated  time  of  death, 
the  judge  was  not  convinced,  instead  ac- 
cepting the  testimony  of  Illinois  State 
Police  Sergeant  Kenneth  Mass  and  Special 


PROGRAMS  THAT  ALLOW  PREGNANT 

prisoners  to  keep  their  babies  and  raise 
them  in  prison  appear  to  have  benefits  for 
both  the  babies  and  their  mothers. 

According  to  a recent  report,  two-thirds 
of  the  over  200,000  women  incarcerated 
nationwide  have  children  under  the  age 
of  18.  About  2,000  prisoners  give  birth  in 
U.S.  prisons  each  year,  and  the  vast  majority 
are  separated  from  their  babies  soon  after 
delivery.  But  at  the  Bedford  Hills  Cor- 
rectional Facility  for  Women  in  New  York, 
a small  program  allows  prisoners  to  raise 
their  babies  while  incarcerated  for  up  to 
eighteen  months  following  birth.  Bedford 
has  the  oldest  prison  nursery  in  the  country, 
dating  back  to  1901. 

The  prisoners  who  participate  in  the 
program  are  carefully  selected  and  do  not 
include  anyone  convicted  of  a violent  crime, 
arson  or  a crime  with  a child  victim.  Those 
accepted  into  the  program  reside  in  a unit 
separated  from  the  general  prison  popula- 
tion; they  are  still  subject  to  the  usual  prison 
rules,  including  prohibitions  on  jewelry  and 
makeup. 

“We  don’t  have  a lot  of  space,”  said 
Jacqueline  McDougall,  26,  whose  son  Max 


Agent  Chris  Koerner,  who  investigated 
and  found  the  guards  had  “provided  false 
information.”  This  testimony  resulted 
in  the  case  being  reviewed  for  possible 
criminal  prosecution,  though  charges  were 
never  filed. 

The  district  court  also  found  the  Ford 
County  Sheriff  was  entitled  to  qualified 
immunity  and  denied  Gonzalez’s  Monell 
claim,  holding  that  while  the  jail  had  no 
policy  for  monitoring  sick  prisoners  or 
performing  more  frequent  cell  checks, 
“the  lack  of  specific  policies  or  practices 
was  not  the  moving  force  of  the  violation 
in  this  case.”  Lastly,  the  district  court  held 
the  defendants’  appeal  was  not  frivolous. 
The  case  remains  pending.  See:  Gonzalez 
v.  Ford  County,  U.S.D.C.  (C.D.  111.),  Case 
No.  2:13-cv-02115-HAB. 


lived  the  first  nine  months  of  his  life  in 
prison.  “It’s  hard.” 

McDougall  said  giving  birth  to  Max 
was  a blessing.  “I’ve  had  time  to  clean  up 
my  act  and  really  see  where  I was  headed,” 
she  stated.  “It  wasn’t  in  a good  direction.  I 
think  at  the  end  of  it  all  now,  I kind  of  think 
this  saved  my  life.” 

McDougall’s  experience  isn’t  unusual. 
A study  found  33%  of  pregnant  prison- 
ers who  were  separated  from  their  babies 
returned  to  prison  while  only  10%  of 
those  allowed  to  raise  their  babies  while 
incarcerated  came  back.  That  reduction  in 
recidivism  saves  130,000  per  year  for  each 
former  prisoner  who  would  otherwise  have 
returned  to  prison,  and  helps  make  up  for 
the  $24,000  cost  to  keep  a baby  with  its 
imprisoned  mother. 

“If  that  woman  stays  out  of  jail  for  five 
years,  think  of  the  savings,”  said  Liz  Hamil- 
ton, who  runs  the  prison’s  nursery  program. 
“It’s  keeping  that  child  from  the  foster  care 
system. That’s  another  expensive  program.” 

The  babies  also  appear  to  benefit. 
Pediatrician  Dr.  Janet  Stockheim  visits  the 
Bedford  facility  every  other  week,  perform- 
ing checkups  that  might  not  have  happened 


Benefits  of  Allowing  Prisoners 
to  Raise  Babies  Born  in  Prison 
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if  the  babies  were  living  elsewhere. 

“These  babies  aren’t  aware  [of  the  pris- 
on environment].  They  get  excellent  care,” 
said  Stockheim.  “They  are  very  well  bonded 
to  the  mothers  ...  bonding  gives  a baby  trust 
in  the  world  that  they  will  be  taken  care  of. 
The  babies  do  better  here  than  they  would 
on  the  outside  with  some  of  the  mothers.” 

Prisoners  in  the  nursery  program  spend 
most  of  the  day  with  their  babies,  perform- 
ing chores  in  the  unit.  They  are  also  taught 
how  to  bath,  diaper  and  nurse  their  children, 
and  receive  classes  in  parenting. 

According  to  a 2015  study  by  Colum- 
bia University’s  School  of  Nursing,  children 
who  spent  one  to  eighteen  months  in  a 
prison  nursery  program  were  less  likely  to  be 
anxious,  depressed  or  withdrawn  compared 
to  babies  separated  from  their  mothers  at 
birth.  The  study  further  noted  the  adverse 
efFects  that  a lack  of  maternal  contact  and 
breastfeeding  can  have  on  an  infant’s  de- 
velopment. 

South  Dakota  is  another  state  that 
offers  several  mother-infant  programs. 
Once  a pregnant  prisoner  is  approved  for 
a program,  she  must  first  pass  a parenting 
class  before  her  newborn  is  allowed  to  stay 


with  her  for  up  to  30  days.  As  in  New  York, 
the  mothers  and  children  are  housed  away 
from  the  general  population  and  provided 
additional  care  and  counseling. 

Once  the  babies  leave  the  prison  pro- 
gram, permanent  placement  and  extended 
visitation  options  are  evaluated  with  family 
members  and  the  Department  of  Social 
Services. The  support  programs  have  shown 
positive  results  in  both  alleviating  the  stress 
of  incarceration  on  both  the  mother  and 
child,  and  preparing  the  family  for  reuni- 
fication once  the  prisoner  has  served  her 
sentence.  Most  of  the  incarcerated  mothers 
have  been  able  to  regain  custody  of  their 
children  upon  release. 

The  prisoners  are  still  subject  to  prison 
regulations,  and  violating  a rule  could  result 
in  a return  to  the  general  population  and 
their  baby  being  removed  from  the  program. 

California,  Illinois,  Indiana,  Nebraska, 
Ohio,  Washington,  West  Virginia,  Wyoming 
and  the  federal  Bureau  of  Prisons  all  have 
similar  programs,  and  several  other  states 
are  considering  implementing  them.  The 
length  of  time  a mother  is  allowed  to  raise 
her  baby  in  prison  varies  from  three  months 
in  the  BOP  to  up  to  three  years  in  some 


states’  programs.  The  ultimate  goal  is  to 
help  the  prisoners  become  successful  par- 
ents following  their  release.  According  to 
Sister  Teresa  Fitzgerald,  a nun  who  founded 
an  organization  in  New  York  to  help  incar- 
cerated women  and  their  children,  such 
programs  are  a “win-win”  for  the  mother, 
baby  and  society. 

There  are,  however,  no  similar  pro- 
grams that  allow  incarcerated  fathers  to 
live  with  their  infant  children.  According  to 
an  October  2015  report  released  by  Child 
Trends,  a research  group,  an  estimated  5 
million  children  in  the  U.S.  - one  in  14  - 
has  had  a parent  in  prison  at  some  point  in 
their  lives. 

“Progress  has  been  slow,”  said  David 
Murphey,  the  lead  author  of  the  report. 
“This  is  a vulnerable  group  of  kids  that  is 
often  hidden  from  public  view.  We  need  to 
pay  more  attention.” 

Sources:  ABC  News  Nightline , www.the- 
stylus.net,  www.hlntv.com, www.doc.sd.gov, 
www.pixll.com,  www.  thegloheandmail.  com, 
wwwpsmag.  com,  www.  national,  deseret- 
news.com,  www.theguardian.com,  Huffmgton 
Post 
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"Scared  Straight"  Programs  are  Counterproductive 

by  Derek  Gilna 


The  Pew  Charitable  Trusts,  a non- 
profit,  non-governmental  organization, 
recently  reported  on  the  mixed  results  of 
“Scared  Straight”  programs,  which  are 
intended  to  deter  juveniles  with  a history 
of  bad  behavior  from  entering  the  criminal 
justice  system  by  having  them  visit  prisons 
or  jails  to  see  first-hand  the  consequences  of 
breaking  the  law.  Several  studies  maintain 
that  such  programs  may  actually  increase 
the  probability  of  offending  by  participat- 
ing  youths. 

Dating  from  the  1970s,  Scared  Straight 
programs  advocating  an  “in-your-face” 
confrontational  approach  have  long  been 
thought  to  benefit  at-risk  children,  but  a 
2013  study  by  The  Campbell  Collaboration 
found  that  participating  juveniles  commit- 
ted 28%  more  crimes  than  non-participants. 
Mark  Lipsey  at  the  Vanderbilt  Institute  for 
Public  Policy  Studies  reached  similar  con- 
clusions, stating  flatly  that  Scared  Straight 
programs  “do  not  work.” 

That  may  be  because  poor  decision- 
making, a lack  of  impulse  control  due  to 
immaturity,  anger  problems  and  substance 
abuse  issues  cannot  be  addressed  by  having 
adult  prisoners  scream  threats  at  youths  in 
an  attempt  to  frighten  them. 

Nonetheless,  many  similar  programs 
still  exist  across  the  country,  spurred  in 
part  by  the  popular  A&E  television  show 
“Beyond  Scared  Straight,”  which  has  won 
several  awards.  U.S.  Department  of  Justice 
(DOJ)  officials,  however,  have  not  been 
swayed  by  the  popularization  of  Scared 
Straight  programs. 

According  to  the  DOJ’s  Laurie  O. 
Robinson,  and  JefF  Slowikowski  with  the 
Office  of  Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP),“The  fact  that  [these] 
programs  are  still  being  touted  as  effective, 
despite  stark  evidence  to  the  contrary,  is 
troubling.”  Similar  programs  in  Mary- 
land and  California,  previously  featured 
on  “Beyond  Scared  Straight,”  have  been 
suspended. 

According  to  the  OJJDP,  “The  Juvenile 
Justice  and  Delinquency  Prevention  Act  of 
1974,  as  amended,  prohibits  court-involved 
youth  from  being  detained,  confined,  or 
otherwise  having  contact  with  adult  in- 
mates in  jails  and  prison.  In  keeping  with 
the  Act,  and  supported  by  research,  OJJDP 


does  not  fund  Scared  Straight  programs  and 
cites  such  programs  as  potential  violations 
of  federal  law.” 

Yet  such  statements  have  not  deterred 
some  jurisdictions  from  continuing  the 
popular  programs,  which  are  generally  in- 
expensive to  create  and  administer.  Raleigh 
County,  West  Virginia  started  a Scared 
Straight  program  in  2012  and  received 
strong  community  support,  especially  from 
Judge  H.L.  Kirkpatrick.  According  to  the 
judge,  “Scared  Straight  is  controversial  be- 
cause recent  studies  show  that  it  achieves 
only  mixed  results  as  a deterrence  factor. 
However,  I believe  that  the  project  can 
be  very  useful  as  long  as  care  is  taken  to 
ensure  that  the  right  kids  are  accepted  into 
the  program.” 

While  the  parents  of  juveniles  chosen 
to  take  part  in  such  programs  have  to  ex- 
ecute waivers  to  allow  them  to  participate, 
the  suitability  of  frustrated  parents  of  trou- 
bled or  rebellious  youth  to  make  informed 
decisions  is  questionable,  particularly  when 


the  dubious  benefits  of  Scared  Straight  pro- 
grams are  lauded  by  court  and  jail  officials. 
Additionally,  it  is  hard  to  see  any  objective 
benefits  from  subjecting  children  - espe- 
cially those  suffering  from  mental  health 
or  behavioral  issues  that  cause  them  to  act 
out  in  the  first  place  - to  profanity,  threats 
of  physical  or  sexual  abuse,  humiliation  and 
sometimes  restraints  such  as  handcuffs  or 
shackles. 

Despite  their  popularity,  Scared 
Straight  programs  have  not  proven  to  be 
an  effective  deterrent  for  at-risk  youth  and 
instead  do  more  harm  than  good,  the  Pew 
Charitable  Trusts  concluded.  A more  con- 
structive approach  would  provide  juveniles 
with  “straight”  information  about  the  con- 
sequences of  crime  and  misbehavior  while 
avoiding  the  counterproductive  “scared” 
component. 


Sources:  www.pewtrusts.org,  www,ncjrs. 
gov,  www.correctionsone.com,  http://news. 
wabe.  org,  www.jjie.  org 


Special  Supervised  Release  Conditions 
Require  Sufficient  Findings 


The  Eighth  Circuit  Court  of  Ap- 
peals held  on  June  19,  2015  that  an 
Iowa  federal  district  court  had  abused 
its  discretion  in  imposing  a special  con- 
dition of  supervised  release  related  to 
alcohol  use. 

Before  the  appellate  court  was  the 
appeal  of  Dennis  Brown,  Jr.,  who  pleaded 
guilty  to  being  a felon  in  possession  of  a 
firearm.  As  part  of  his  57-month  sentence, 
the  district  court  had  recommended  his 
participation  in  the  Bureau  of  Prisons’ 
500-hour  Comprehensive  Residential  Drug 
Abuse  Treatment  Program.  He  did  not  ob- 
ject to  that  sentencing  provision. 

Brown  did,  however,  object  to  a su- 
pervised release  condition  that  prohibited 
him  from  using  alcohol  or  entering  “bars, 
taverns,  or  other  establishments  whose 
primary  source  of  income  is  derived  from 
the  sale  of  alcohol.” 

The  Eighth  Circuit  noted  that  Brown’s 
criminal  history  involved  no  charges  related 
to  drugs  or  alcohol.  Nor  did  he  have  an 
“extensive  history  of  drug  use,”  as  he  had 


admitted  to  using  marijuana  only  twice. 

Alcohol  bans  can  be  appropriate  “for 
defendants  with  substance-abuse  prob- 
lems,” but  not  “where  the  defendant’s 
history  or  crime  of  conviction  [does] 
not  support  a complete  ban  on  alcohol.” 
Such  special  conditions  of  supervised 
release  require  “an  individualized  in- 
quiry into  the  facts  and  circumstances 
underlying  a case  and  sufficient  findings 
on  the  record.” 

The  district  court  had  failed  to  make 
sufficient  findings,  and  consequently  the 
Eighth  Circuit  vacated  Brown’s  special 
conditions  for  supervised  release.  Follow- 
ing remand,  the  district  court  entered  an 
amended  judgment  on  July  10,  2015.  See: 
United  States  v.  Browti,  789  F.3d  932  (8th 
Cir.  2015). 

The  Ninth  Circuit  addressed  a similar 
issue  in  a 2014  case  involving  a supervised 
release  condition  that  required  the  defen- 
dant to  abstain  from  alcohol  and  drug  use, 
with  similar  results.  [See:  PLN,  April  2016, 
p.32].H 
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Prisoner's  Deliberate  Indifference  Suit  Over  Tooth 
Abscess  Reinstated  by  Seventh  Circuit 

by  Derek  Gilna 


Lester  Dobbey,  confined  at  Illinois’ 
Stateville  Correctional  Center  in  2011, 
sought  treatment  at  the  prison’s  medical 
unit  for  severe  tooth  pain  that  was  later 
determined  to  be  an  abscessed  molar.  When 
he  arrived  for  a dental  appointment,  a guard 
told  him  the  dentist  was  not  in,  his  appoint- 
ment was  cancelled  and  he  would  have  to 
go  back  to  his  unit.  Dobbey  was  denied  any 
pain  medication  even  though  he  advised  the 
guard  that  he  was  in  extreme  discomfort. 

Despite  continued  complaints  of  severe 
pain,  stomach  cramps  and  vomiting,  he  was 
not  seen  by  the  dentist  until  two  weeks  later, 
when  he  received  penicillin  to  treat  a seri- 
ous infection  and  the  irreparably-damaged 
abscessed  tooth  was  extracted.  Dobbey  filed 
a federal  civil  rights  lawsuit  against  both 
the  dentist  and  the  guard  in  the  medical 
unit,  alleging  deliberate  indifference  to  his 
serious  medical  needs. 

The  district  court  granted  the  defen- 
dants’motion  for  summary  judgment  and 
Dobbey  appealed.  The  Seventh  Circuit  re- 
versed and  remanded,  noting  that  the  lower 
court  had  failed  to  appreciate  the  severity 
of  the  abscessed  tooth  or  attach  sufficient 
weight  to  the  inadequate  response  of  prison 
staff  to  Dobbey ’s  medical  condition. 

“A  tooth  abscess  is  not  a simple  tooth- 
ache,” the  Court  of  Appeals  wrote.  “It  is  a 
bacterial  infection  of  the  root  of  the  tooth, 
and  it  can  spread  to  the  adjacent  gum  and 
beyond  - way  beyond.  It  is  often  painful 
and  can  be  dangerous.  Loss  of  the  tooth  is 
common,  though  can  sometimes  be  pre- 
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vented  by  prompt  detection  and  treatment 
of  the  abscess.  Dobbey  does  not  connect 
his  abdominal  woes  to  the  abscess,  but  he 
may  well  not  have  known  that  stomach 
pain,  nausea,  and  vomiting  are  common 
consequences  of  a tooth  abscess  and  so 
may  have  been  caused  or  aggravated  by  his 
abscess.  Because  the  bacteria  in  an  abscessed 
tooth  can  spread  to  other  vital  organs  and 
even  cause  death,  prompt  treatment  is 
imperative.” 

The  appellate  court  also  noted  in  its 
November  24,  2015  decision  that  no  ex- 
planation had  been  provided  for  the  prison 
dentist’s  failure  to  promptly  treat  Dobbey ’s 
tooth,  and  that  the  guard  who  failed  to  ar- 


While  California  taxpayers  have 
spent  over  $4  billion  on  capital 
punishment  since  it  was  reinstated  in 
1978,  more  than  900  prisoners  have  been 
sentenced  to  death  but  only  13  have  been 
executed  - an  average  cost  of  around  1308 
million  per  execution.  With  747  prisoners 
sitting  on  death  row  as  of  May  12, 2016,  a 
detailed  report  on  the  wasteful  spending  for 
capital  punishment  has  prompted  renewed 
discussions  as  to  whether  killing  killers  is 
worth  the  trouble  or  the  expense. 

A three-year  study  authored  by  Judge 
Arthur  L.  Alarcon  with  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit  and  Loyola 
Law  School  professor  Paula  M.  Mitchell 
found  that  the  long  process  for  executions 
“reflects  a wholesale  failure  to  fund  the  ef- 
ficient, effective  capital  punishment  system 
that  California  voters  were  told  they  were 
choosing”  in  a series  of  voter  initiatives 
over  the  past  three  decades  that  expanded 
the  death  penalty  to  include  39  “special 
circumstances”  categories  of  murder. 

In  “Executing  the  Will  of  the  Voters: 
A Roadmap  to  Mend  or  End  the  California 
Legislature’s  Multi-Billion  Dollar  Death 
Penalty  Debacle,”  Judge  Alarcon  and 
Professor  Mitchell  wrote  that  unless  “pro- 
found” changes  are  made  by  lawmakers 
who  have  ignored  earlier  recommendations 


range  for  timely  medical  assistance  or  pain 
relief  also  was  clearly  indifferent.  This  easily 
satisfied  the  standard  for  deliberate  indif- 
ference set  in  the  landmark  case  of  Estelle 
v.  Gamble,  429  U.S.  97  (1976). 

The  Seventh  Circuit  reversed  the  dis- 
trict court,  holding  that  the  clear  evidence 
of  deliberate  indifference  by  the  defendants 
to  Dobbey ’s  serious  dental  condition  pre- 
cluded a grant  of  summary  judgment  in 
their  favor.  The  Court  of  Appeals  suggested 
that  the  district  court  appoint  counsel 
and  perhaps  a “neutral  expert  witness”  for 
Dobbey,  and  the  case  remains  pending  on 
remand.  See:  Dobbey  v.  Mitchell-Lawshea, 
806  F.3d  938  (7th  Cir.  2015).  P 


for  reforming  the  state’s  death  penalty  sys- 
tem, capital  punishment  will  exist  only  in 
theory  as  the  cost  to  taxpayers  continues 
to  escalate. 

With  unique  access  to  California  De- 
partment of  Corrections  and  Rehabilitation 
(CDCR)  records,  Judge  Alarcon  and  Profes- 
sor Mitchell  found  that  the  death  penalty 
adds  at  least  $184  million  to  the  state’s 
budget  every  year.  By  2030,  the  total  cost 
of  capital  punishment  will  soar  to  about  $9 
billion,  with  a forecasted  1,000  prisoners 
on  death  row. 

Presently,  prisoners  sentenced  to  death 
in  California  are  far  more  likely  to  die  of 
natural  causes  than  by  lethal  injection,  the 
report  found.  The  appeals  process  now 
takes  ten  years  or  more,  and  there  have  been 
no  executions  in  California  since  2006  due 
to  legal  challenges.  Another  contributing 
factor  is  funding  cuts  to  the  state’s  public 
defender  system,  which  have  caused  years 
of  delays  in  virtually  every  capital  case.  By 
failing  to  fund  adequate  representation,  the 
legislature  has  saddled  the  state  Supreme 
Court  “with  the  responsibility  of  trying  to 
talk  lawyers  into  representing  people  on 
death  row,”  Alarcon  stated. 

Michael  Millman,  executive  director 
of  the  California  Appellate  Project,  said 
that  more  than  300  death  row  prisoners 
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are  waiting  to  have  attorneys  appointed  to 
represent  them  on  state  appeals  and  federal 
habeas  corpus  petitions.  He  observed  there 
are  fewer  than  100  attorneys  in  the  state 
qualified  for  capital  cases  because  the  work 
is  dispiriting  and  demanding,  and  the  pay 
is  inadequate. 

Alarcon  and  Mitchell  also  noted  in 
their  report  that  federal  judges  find  errors 
in  around  70%  of  California  death  row 
convictions  and  send  them  back  to  the  trial 
courts  for  further  proceedings,  leaving  the 
state  open  to  due  process  challenges. 

With  a death  penalty  prosecution  cost- 
ing 20  times  that  of  a life-without-parole 
case,  the  authors  offered  three  options  to 
fix  the  state’s  broken  capital  punishment 
system:  add  $85  million  in  annual  fund- 
ing for  courts  and  more  attorneys;  reduce 
the  number  of  death-eligible  crimes  for  a 
savings  of  $55  million  a year;  or  simply 
abolish  capital  punishment  and  save  taxpay- 
ers about  $1  billion  every  five  or  six  years. 

On  November  12,  2015,  the  Ninth 
Circuit  Court  of  Appeals  reversed  a federal 
judge’s  ruling  that  deemed  California’s 
death  penalty  “unconstitutional.”  See:  Jones 
v.  Davis,  806  F.3d  538  (9th  Cir.  2015). 


Although  the  appellate  court’s  decision 
technically  allowed  the  resumption  of 
executions,  an  ongoing  legal  battle  over 
proposed  refonns  to  the  lethal  injection 
protocol  has  extended  the  delay  in  putting 
prisoners  to  death.  This  has  granted  death 
row  prisoners  some  borrowed  time  to  con- 
tinue appealing  their  sentences. 

Meanwhile,  despite  the  concerns  of 
five  federal  circuit  judges,  California  may 
be  trying  to  execute  an  innocent  man.  Kevin 
Cooper,  57,  who  has  been  on  death  row  for 
over  33  years,  has  always  maintained  his 
innocence  in  the  1983  Chino  murders  for 
which  he  was  convicted.  The  sole  witness 
initially  testified  the  murders  were  com- 
mitted by  three  white  or  Latino  men,  and 
reportedly  stated  Cooper  (who  is  black)  was 
not  among  the  perpetrators.  Ninth  Circuit 
Judge  Barry  G.  Silverman  wrote  in  a 2004 
ruling  that  Cooper  is  “either  guilty  as  sin 
or  he  was  framed  by  the  police.” 

The  state  courts  and  former  Governor 
Arnold  Schwarzenegger  rejected  all  of 
Cooper’s  appeals;  as  a last  recourse,  he  filed 
a clemency  petition  with  Governor  Jerry 
Brown  on  February  17,  2016.  In  a letter  in 
support  of  his  petition,  the  American  Bar 


Association  wrote  that  Cooper’s  “arrest, 
prosecution  and  conviction  are  marred  by 
evidence  of  racial  bias,  police  misconduct, 
evidence  tampering,  suppression  of  excul- 
patory information,  lack  of  quality  defense 
counsel  and  a hamstrung  court  system.” 

Earlier  this  year,  The  Constitution  Proj- 
ect, a Washington,  D.C.-based  organization, 
announced  the  creation  of  Public  Safety 
Officials  on  the  Death  Penalty,  a project 
consisting  of  law  enforcement  officers, 
prosecutors  and  corrections  officials  with 
a background  in  capital  punishment  cases 
who  are  “strongly  concerned  about  the 
fairness  and  efficacy  of  the  death  penalty  in 
America.”  While  the  group  does  not  take  a 
fonnal  stand  on  whether  capital  punishment 
should  be  abolished,  it  offers  expertise  and 
advice  to  states  debating  the  future  of  their 
death  penalty  systems. 

California  might  want  to  take  them  up 
on  that  offer.  FI 

Sources:  Los  Angeles  Times , www.kmph. 
net,  www.  nbcnews.  com,  www.  mercurynews. 
com,  www.thecrimereport.com,  www.cham- 
pionnewspapers.com,  theintercept.com,  www. 
psodp.  org 


AHRONY,  GRAHAM,  & ZUCKER,  LLP 

A POST  CONVICTION  LAW  FIRM 


Appeals 

Habeas  Corpus 
Writs  (Factual 
Innoncence) 

Parole  Hearings 

SB  260/261 
Hearings 

MDO  Hearings 

Re-Sentencing 


Violations 
Sheet  Correction 

on  & Parole  Issues 

Discipline  Issues 

fornia  & Federal 
Courts 


Bruce  Zucker  OrlyAhrony  Ian  Graham 
Self  help  programs  for  parole,  sentencing,  and  other  proceedings. 
Includes  Completion  Certificates.  $99  for  all  12  courses. 

401  WILSHIRE  BLVD.  PENTHOUSE  FLOOR-SANTA  MONICA,  CA  90401 
TEL.  (310)  979-6400*  WWW. AHRONYGRAHAM.COM 


(Only  $15 
per  course). 


California  Cases  Only*Unsolicited  Documents  Will  Not  be  Returned 
This  is  an  Advertisement  for  Legal  Services 


Prison  Legal  News 


39 


June  2016 


Newspaper  Ban  at  Cook  County  Jail  Violates  First  Amendment 


Although  courts  give  broad  lati- 
tude  to  corrections  officials  to  restrict 
access  to  materials  that  might  negatively 
impact  institutional  security,  that  latitude 
does  not  generally  extend  to  blanket  bans 
on  newspapers.  On  July  6,  2015,  a federal 
district  court  in  Chicago  held  in  a sum- 
mary judgment  order  that  Cook  County 
Sheriff  Tom  Dart’s  policy  of  prohibiting  the 
delivery  of  newspapers  to  prisoners  while 
allowing  magazines  and  books  - which  are 
made  of  the  same  material  as  newspapers 
- violates  the  First  Amendment. 

Prisoner  Gregory  Koger  was  serving 
a 300-day  sentence  at  the  Cook  County 
Jail  and  received  various  magazines  and 
books  without  incident,  but  jail  authorities 
rejected  his  subscription  to  the  Chicago  Tri- 
bune. Koger  alleged  in  his  federal  civil  rights 
complaint  that  “Defendant  Dart  has  pro- 
mulgated and  enforced  a constitutionally 
defective  policy  that  prohibits  all  inmates 
at  the  Cook  County  Jail  from  receiving 
and  obtaining  any  newspapers. ’’The  ban  on 
newspapers  had  been  in  effect  since  1984. 

Both  parties  filed  motions  for  summary 
judgment;  in  his  response,  Dart  argued  that 
“(1)  newspapers  are  flammable,  (2)  they  can 
cause  sanitation  problems  (inmates  can  use 
them  to  clog  toilets,  and  they  are  issued  with 
greater  frequency  than  other  publications, 
thus  increasing  the  volume  of  material  that 
must  be  disposed),  (3)  newspapers  can  be 
fashioned  into  weapons,  using  paper  mache, 
and  (4)  they  can  cause  violence  (inmates 
may  learn  the  nature  of  other  inmates’ 
charges  or  about  outside  gang  activity),” 
all  of  which  could  potentially  endanger 
jail  security. 

The  district  court  rejected  those  argu- 
ments, noting  that  “Prison  walls  do  not 
form  a barrier  separating  prison  inmates 
from  the  protections  of  the  Constitution,” 
and  stating  “Freedom  of  speech  is  not 
merely  freedom  to  speak;  it  is  also  freedom 
to  read.” 

The  court  weighed  the  four  factors  set 
forth  in  Turner  v.  Sajley  and  concluded, 
“The  [newspaper  ban]  is  the  most  extreme 
response  available  to  the  jail;  it  completely 
extinguishes  an  inmate’s  ability  to  exercise 
his  First  Amendment  right  to  read  news- 
papers. And  it  is  an  exaggerated  response 
to  the  jail’s  security  concerns,  as  there  are 


by  Derek  Gilna 

obvious  easy  alternatives  to  an  outright  ban 
that  would  accommodate  the  right,  with  de 
minimis  impact  on  the  jail.”  Notably,  other 
jails  and  state  and  federal  prisons  did  not 
ban  newspapers,  and  alternate  forms  of 
receiving  information  - such  as  through 
books  and  television  - were  deemed  insuf- 
ficient. 

Koger  was  released  from  the  Cook 
County  Jail  before  the  summary  judg- 


WITH  CONSTRUCTION  COSTS  OF  $840 
million  and  a capacity  to  provide 
care  to  almost  3,000  patients,  California’s 
new  medical  prison  near  Stockton  is  the 
largest  and  most  expensive  in  the  na- 
tion. Unfortunately,  that  expense  has  not 
resulted  in  a smooth-running  operation; 
instead,  waste  and  mismanagement  have 
occurred  as  prisoners’  basic  needs  were 
neglected. 

Nurses  at  the  facility  said  they  were 
unable  to  get  latex  gloves  that  fit  them  or 
adult  diapers  that  do  not  leak.  Prisoners 
complained  of  a lack  of  towels  and  soap. 
Prisoners’ rights  advocates  noted  some  pris- 
oners had  been  left  in  broken  wheelchairs 
or  in  soiled  clothes.  Disabled  prisoners  were 
left  on  toilets  for  hours. 

Two  issues  were  at  the  core  of  these 
problems:  understaffing  and  a split  ad- 
ministration. Both  had  their  origins  in 
the  litigation  which  led  a federal  court  to 
declare  California’s  prison  system  uncon- 
stitutional due  to  inadequate  medical  care. 
The  prison  in  Stockton  was  built  as  a direct 
result  of  that  ruling.  [See:  PLN,  June  2013, 
p.54;  July  2011,  p.l], 

A federal  district  court  appointed  J. 
Clark  Kelso  as  the  Receiver  to  oversee 
medical  care  in  California  prisons,  and  as 
often  happens  when  federal  courts  exercise 
authority  over  state  agencies,  the  prison 
system’s  administrators  resented  the  in- 
trusion on  their  “territory.”  Consequently, 
the  level  of  cooperation  with  Kelso  was 
very  low. 

Kelso  wanted  a medical  officer  in 


ment  motion  was  decided  in  his  favor  and 
thus  did  not  obtain  injunctive  relief,  but 
received  a declaratory  judgment  and  II  in 
nominal  damages.  On  August  19, 2015,  the 
district  court  awarded  11,025.34  in  costs, 
and  two  months  later  the  court  granted 
attorney  fees  in  the  amount  of  1110,163 
plus  an  additional  1232.70  in  expenses. 
See:  Koger  v.  Dart,  114  F.Supp.3d  572 
(N.D.  111.  2015).  H 


charge  of  prison  medical  care.  The  correc- 
tions department  agreed,  but  then  brought 
in  a warden,  Ronald  J.  Rackley,  who 
boasted  he  knew  nothing  about  medical 
treatment  and  had  never  even  been  admit- 
ted to  a hospital.  When  Kelso  brought  in 
Jackie  Clark,  an  RN  with  an  MBA,  to  run 
the  medical  side,  it  created  a parallel  chain 
of  command. 

A lack  of  cooperation  and  communi- 
cation caused  some  of  the  problems.  For 
example,  nurses  were  placing  towels  that 
were  contaminated  with  blood  or  urine  in 
plastic  biohazard  bags  so  they  would  be 
sterilized.  Somehow,  on  their  way  to  the 
laundry,  which  is  located  at  another  facil- 
ity, they  were  thrown  in  the  trash.  Thus 
the  prison  had  to  order  38,000  towels  and 
washcloths  in  the  space  of  a few  months  - 
five  times  the  normal  amount. 

Rackley  blamed  Clark’s  nurses  for 
throwing  out  the  towels.  He  also  blamed 
the  nurses  for  handing  out  too  much  soap, 
creating  a shortage.  His  solution  was  to 
order  extra  soap  and  have  prisoners  search 
the  trash  for  towels. 

Additionally,  both  the  security  and 
nursing  staff  experienced  problems  caused 
by  understaffing.  In  December  2013,  the 
lack  of  adequate  staff  almost  resulted  in 
the  facility  losing  its  operating  licenses,  as 
there  weren’t  enough  employees  to  unlock 
doors,  take  patients  to  showers  or  help 
disabled  prisoners  move  around.  Prisoners 
were  told  to  provide  assistance  to  other 
prisoners.  One  wheelchair-bound  prisoner 
informed  an  advocate  that  it  was  his  job  to 
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push  around  another  prisoner  who  also  was 
in  a wheelchair. 

Things  came  to  a head  in  January  2014, 
when  prisoner  John  Earl  Cartwright,  a 
stroke  victim,  died  of  a heart  attack.  He  had 
repeatedly  pressed  his  bedside  call  button 
and  cried  out  for  help.  Other  nearby  prison- 
ers had  also  taken  up  the  cry.  Nonetheless, 
by  the  time  a nurse  arrived  30  minutes 
later,  he  was  dead.  This  resulted  in  nurses 
receiving  training  on  the  operation  of  the 
bedside  call  system,  which  contains  differ- 
ent buttons  for  a variety  of  needs. 

“Why  on  earth  in  six  to  nine  months 
you  haven’t  figured  out  a hospital  call  button 
system ....  And  if  you  don’t  know  how  it  was 
working,  you  didn’t  ask?”  Kelso  wondered. 

Kelso  suspended  new  admissions  to  the 
prison  until  he  felt  it  was  ready  to  receive 
more  prisoner  patients.  Rackley  responded 
to  the  inability  to  care  for  the  existing 
patients  by  hiring  workers  for  a 1,133-bed 
addition  to  the  facility,  expanding  it  from 
an  initial  1,800  beds. 

The  California  Health  Care  Facility 
(CHCF)  in  Stockton  reopened  in  July  2014 
with  an  increased  capacity  and  almost  2,500 
employees,  after  Kelso  announced  that  most 


of  the  issues  plaguing  the  prison  had  been 
corrected. 

Critics  remained  concerned.  “There  are 
still  substantial  improvements  that  need 
to  be  made,”  said  Don  Specter,  director  of 
the  nonprofit  Prison  Faw  Office  in  Berke- 
ley. His  firm,  among  others,  litigated  the 
class-action  lawsuit  against  the  state  over 
inadequate  prison  medical  care  that  resulted 
in  federal  oversight. 

A week  after  reopening,  the  California 
Association  of  Psychiatric  Technicians 
(CAPT)  union  reported  that  CHCF  em- 
ployees were  being  pressured  into  falsifying 
suicide-watch  records  due  to  understaffing. 
“These  welfare  checks  were  put  in  there 
because  of  the  extremely  high  suicide  rate 
we  have  in  California,”  Specter  said.  “It 
could  mean  the  difference  between  life 
and  death.” 

A union  protest  in  late  August  2014 
drew  attention  to  poor  working  conditions 
and  understaffing  at  the  prison. “[W]e  can’t 
help  those  in  need  if  the  Receiver  won’t 
give  us  the  staff  we  need  to  help  them,” 
said  CAPT  Corrections  Chapter  President 
Jennifer  Are. 

Governor  Jerry  Brown  appointed  Brian 


Duffy  as  the  new  warden  of  CHCF  in  April 
2015  and  Jennifer  Barretto  as  Chief  Deputy 
Warden.  In  January  2016,  Barretto  was 
named  acting  Warden  at  the  medical  prison, 
and  currently  remains  in  that  position. 

While  conditions  at  CHCF  have  re- 
portedly improved,  problems  with  medical 
care  persist  at  other  California  prisons.  In 
April  2016,  the  state’s  Inspector  General 
found  the  Wasco  State  Prison  was  pro- 
viding substandard  care  - it  had  failed 
four  of  15  benchmarks,  and  had  problems 
with  record-keeping  and  the  provision  of 
medical  treatment.  Previously,  the  Inspec- 
tor General  had  reported  that  four  other 
prisons  - in  Chowchilla,  Delano,  Susanville 
and  Vacaville  - were  not  providing  adequate 
medical  care. 

These  shortcomings  are  despite  the 
federal  Receivership,  a substantial  reduc- 
tion in  the  state’s  prison  population  over 
the  past  five  years,  and  doubling  the  prison 
system’s  healthcare  budget  to  almost  $1.7 
billion  annually.  PM 

Sources:  www.latimes.com,  www.therepub- 
lic.com,  www.sanfrancisco.cbslocal.com,  www. 
psychtechs.  net,  www.  ocregister.  com 


"I've  been  down  for  30 
years  been  to  six  Board 
of  Parole  Hearings.  I read 
AMERICAN  PRISONER 

right  before  my  last  one 
and  it  made  all  the 
difference  ...  I'm  going 
home  this  year!" 

- Ramon  'Psycho'  Galvez 

The  ability  to  tap  into  your  own 
unlimited  potential  and  achieve  your 
highest  dreams  is  not  only  possible,  it's 
at  your  fingertips  and  waiting  for  you  to 
discover. 

- D.  Razor  Babb 

Order  AMERICAN  PRISONER 
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(or  3 new  books  of  Forever  Stamps)  to: 
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4475  Trinity  Mills  Road 
P.0  Box  702862 

Dallas,  TX  75370-2852 
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OUR  SIMPLE  POLICIES: 

SPECIAL  REQUESTS  ARE  NOT  PERMITED  AND  ALL  MODELS  ARE  OF  LEGAL  AGE  (BOP-FRIENDLY). 
DUE  TO  TREMENDOUS  TIME  AND  COST  ANSWERING  LETTERS,  UNLESS  YOU  ARE  PLACING  AN  ORDER 
OR  A QUESTION  REGARDING  YOUR  ORDER.  WE  WILL  NOT  REPLY  TO  ANY  OTHER  QUESTIONS. 

SASE  ARE  REQUIRED  FOlt  ANY  INQURIES  OR  CONCERNS! 

YOU  AND  YOU  ALONG  ARE  RESPONSIBLE  FOR  YOUR  SELECTIONS  BEING  ALLOWED  INTO  YOUR  FACILITY: 
KNOW  YOUR  INSTITUTIONS  POLICIES  AS  TO  WHAT  IMAGE  CONTENT  IS  ALLOWED.  RETURNED 
ORDERS  ARE  NON-REFUNDABLE.  THEY  WILL  BE  HELD  FOR  14  CALENDAR  DAYS  IN  ORDER  FOR  YOU 
TO  SEND  SELF-ADDRESSED  STAMPED;  3 FIRST  CLASS  STAMPS  PER  ENVELOPE,  WITH  A STREET 
ADDRESS  FOR  EVERY  20  PICTURES.  ALL  RETURNED  IMAGES  HELD  AFTER  TWO  WEEKS  WILL  BE  RE- 
SOLD AND  WE  WILL  RETURN  TO  OUR  STOCK. 

All  PAYMENTS  ARE  BY  INSTITUTIONAL  CHEACKS  OR  U.S.  POSTAL  SERVICE  OR  WESTERN  UNION  MONEY  ORDERS. 

THESE  PAYMENTS  ARE  PROCESSED  IMMEDIATELY  AND  SHIPPED  IN  LESS  THAN  3-4  WEEKS.  ANY 
OTHER  COMPANY  MONEY  ORDERS  DELAY  SHIPMENT  8-10  WEEKS  OR  UNTIL  THAT  MONEY  CLEARS 
OUR  BANK.  YES,  WE  DEAL  WITH  PEOPLE  THAT  ARE,  WHILE  IN  PRISON,  STILL  TRYING  NICKEL 
AND  DIME  SCAlMS... 

ALL  SALES  ARE  FINAL!  EACH  CATALOG  HAS  84  GORGEOUS  LADIES  TO  CHOOSE  FROM 
HIGH  QUALITY  PRINTS  ON  4X6  GLOSSY  PHOTO  PAPER 

SHIPPING  & HANDLING: 


OUR  PRICES  ARE  SIMPLE: 


1-4999  PHOTOS  = 0.45  CENTS  EACH 
5000+  PHOTOS  = 20%  DISCOUNT 
1-9 CATALOGS: $3.00 EACH  ( +SASE ) 
10  CATALOGS:  $25.00+SASE  (4  STAMPS ) 


DUE  TO  VARIOUS  PRISON  POLICIES 
REGARDING  HOW  MANY  PICTURES  CAN  BE  SENT  IN  ONE 
ENVELOPE,  OUR  POLICY  IS  AS  FOLLOWS: 

01-5  PHOTOS — $1.00  PER  ENVELOPE 
06  - 15  PHOTOS— $1.50  PER  ENVELOPE 
16  -25  PHOTOS— $2.00  PER  ENVELOPE 


YOU  READ  IT  RIGHT! 

JUST  SEND  US  TWO  U.S.  FOREVER  STAMPS  AND  A SELF 
ADDRESSED  SELF  ENVELOPE  AND  WE  WILL  SEND  TO 
YOU  ONE  NUDE  OR  BOP-FRIENDLY  SAMPLE  CATALOG 
(1  PER  CUSTOMER)  WITH  84  GORGEOUS  GIRLS  IN  FUEL 
COLOR.  ACT  NOW  AS  THIS  OFFER 
WILL  NOT  BE  AROUND  LONG!! 
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Mississippi  Town  Ordered  to  Abandon 
"Secured  Bail"  Arrest  Bond  System 

by  Derek  Gilna 


Chevon  E.  Thompson,  an  unem- 
ployed,  indigent  mother  of  three,  was 
arrested  by  Moss  Point,  Mississippi  police 
for  shoplifting,  disorderly  conduct  and  re- 
sisting arrest.  She  was  told  that  if  she  posted 
a bond  of  13,200  for  the  three  charges  she 
would  be  released,  but  if  she  couldn’t  she 
would  remain  in  jail  until  a bond  hearing, 
which  could  take  up  to  a week.  Her  case 
caught  the  attention  of  the  MacArthur 
Justice  Center  at  the  University  of  Mis- 
sissippi School  of  Law,  which  promptly 
filed  a federal  civil  rights  suit  that  sought 
class-action  status  on  behalf  of  all  indigent 
defendants  without  funds  to  obtain  their 
release  on  bail  pending  trial. 

Moss  Point  utilized  a system  of  “se- 
cured bail”  arrest  bonds  that  made  no 
provision  for  the  financial  status  of  the 
arrestees  - a system  that  as  early  as  the 
1960s  was  recognized  to  be  blatantly  dis- 
criminatory. Under  a secured  bail  system, 
defendants  with  money  could  secure  their 
release  while  those  who  had  allegedly  com- 
mitted similar  offenses  but  were  unable  to 
post  the  fixed  bond  amount  stayed  in  jail. 
This  resulted  not  only  in  many  innocent 
people  being  unnecessarily  confined  due  to 
lack  of  funds,  but  also  forced  many  of  them 
to  lose  whatever  employment  they  had  at 
the  time  of  their  arrest. 

The  U.S.  Department  of  Justice  moved 
to  intervene,  citing  case  law  that  prohibited 
such  bail  practices  as  a due  process  violation. 
The  district  court  agreed,  and  on  Novem- 
ber 6,  2015  issued  a declaratory  judgment 
against  the  city,  stating  “The  use  of  a secured 
bail  schedule  to  set  the  conditions  for  re- 
lease of  a person  in  custody  after  arrest  for 
an  offense  that  may  be  prosecuted  by  the 
City  of  Moss  Point  implicates  the  protec- 
tions of  the  Equal  Protection  Clause  when 
such  a schedule  is  applied  to  the  indigent.” 

The  court  explained  that  “No  person 
may,  consistent  with  the  Equal  Protection 
Clause  of  the  Fourteenth  Amendment  to 
the  United  States  Constitution,  be  held  in 
custody  after  an  arrest  because  the  person 
is  too  poor  to  post  a monetary  bond.  If  the 
government  generally  offers  prompt  release 
from  custody  after  arrest  upon  posting  a 
bond  pursuant  to  a schedule,  it  cannot  deny 


prompt  release  from  custody  to  a person 
because  the  person  is  financially  incapable 
of  posting  such  a bond.” 

Less  than  a week  after  the  district 
court’s  ruling,  the  parties  settled  the  case. 
Pursuant  to  the  settlement  agreement,  the 
City  of  Moss  Point  agreed  to  “not  utilize 
secured  money  bail  for  persons  in  the  cus- 
tody of  the  City  on  arrest,  either  without  a 
warrant  or  on  the  initial  warrant  issued,  for 
any  offense  that  may  be  prosecuted  by  the 
city”;  further,  Moss  Point  agreed  it  would 


In  2012,  the  Hamilton  County  Jail 
in  southwest  Ohio  was  the  first  jail  in 
the  state  to  purchase  a SecurPASS  full- 
body  digital  scanner,  using  a 1243,000 
federal  grant.  Thereafter,  prisoners  at  the 
facility  were  subjected  to  scans  in  addi- 
tion to  strip  searches  during  intake.  Jail 
officials  reported  the  device  revealed  a 
small  gun,  a screwdriver,  pocket  knives, 
balloons  filled  with  drugs  and  numerous 
other  hidden  items.  But  in  August  2013 
the  Ohio  Health  Department  ordered  the 
county  to  stop  using  the  scanner.  Why? 
A state  administrative  code  prohibits  the 
use  of  X-ray  devices  unless  prescribed  by 
a physician. 

Hamilton  County  Sheriff  Jim  Neil 
believes  the  code  is  out-of-date  and  should 
be  modernized  to  take  into  account  digital 
scanner  technology.  SecurPASS  claims 
the  scans  present  no  health  hazard  due  to 
the  low  amount  of  radiation  used.  It  takes 
only  8 seconds  for  a scanner  to  complete  a 
full-body  scan,  which  adds  about  a minute 
to  the  booking  process. 

Tessie  Pollock,  spokesperson  for  the 
Department  of  Health,  said  the  Sheriff’s 
office  could  apply  for  a waiver,  but  had 
not  done  so.  She  stated  the  department  is 
willing  to  consider  updating  the  rules  but 
must  regulate  all  machines  that  emit  ion- 
izing radiation. 

“This  is  a safety  and  security  issue  for 


offer  signature  or  personal  recognizance 
bonds  to  arrestees,  and  would  “not  jail  any 
person  for  non-payment  of  any  monetary 
sum  from  fines,  costs,  fees,  or  bond  revo- 
cations” without  adhering  to  applicable 
constitutional  procedures. 

The  district  court  retained  jurisdiction 
over  the  case  to  ensure  compliance  with  its 
declaratory  judgment  order.  See:  Thompson 
v.  Moss  Point,  Mississippi , U.S.D.C.  (S.D. 
Miss.),  Case  No.  l:15-cv-00182-LG- 
RHW.P 


our  employees,  for  the  inmates,  for  every- 
one,” said  Sheriff  Neil.  “I’m  going  to  use 
every  resource  available  to  ensure  we  know 
what  is  coming  into  our  jail.” 

Officials  in  Stark  County,  Ohio  an- 
nounced their  intention  to  procure  a 
1208,058  full-body  scanner  from  Secur- 
PASS in  December  2015.  Other  counties, 
including  Champaign,  Cuyahoga,  Madison 
and  Union,  have  already  procured  or  are  in 
the  process  of  obtaining  their  own  body 
scanners. 

According  to  a 2014  news  report,  171 
full-body  scanners  that  were  removed  from 
airports  because  they  displayed  nude  images 
of  passengers  were  offered  to  prisons  and 
jails  at  a fraction  of  their  original  cost  under 
a federal  surplus  property  program.  The 
Transportation  Security  Administration 
said  most  of  the  scanners  had  been  sent  to 
law  enforcement  agencies  in  Arkansas,  New 
York  and  Michigan. 

As  of  the  end  of  2015,  SecurPASS 
scanners  were  in  use  at  over  200  jails  and 
prisons  across  the  country.  That  included 
the  Pinellas  County  Jail  in  southern  Florida, 
where  a RAD  PRO  SecurPASS  scanning 
machine  was  purchased  for  1215,000  and 
went  online  in  June  2013.  The  jail  has  been 
scanning  all  new  prisoners  during  the  book- 
ing process,  and  also  scanned  all  prisoners 
who  had  arrived  before  the  scanner  went 
into  operation. 


Increasing  Number  of  Jails,  Prisons 
Using  Full-body  Digital  Scanners 
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“In  the  last  12  months,  there  were  158 
separate  contraband  incidents  detected  at 
the  booking  process,”  said  Pinellas  County 
Sheriff  Bob  Gualtieri,  noting  that  firearms, 
knives,  a handcuff  key,  counterfeit  money, 
drugs  and  drug  paraphernalia  were  detected 
by  the  scanner. 

In  one  incident,  Clearwater  Police 
Department  detectives  charged  a man 
with  burglary  and  tampering  with  evidence 
after  a scan  during  booking  at  the  Pinellas 
Countyjail  revealed  that  he  had  swallowed 
necklaces  taken  from  a residence.  The 
suspect  had  been  found  in  a car  that  was 
stolen  during  the  burglary;  the  necklaces 
were  surgically  removed  at  a hospital  and 
identified  by  the  owner. 

The  Hancock  Countyjail  in  Indiana 
has  also  installed  a body  scanner  from 
Rapiscan  to  aid  with  the  booking  process. 
Although  it  only  scans  externally,  the  de- 
vice allows  staff  to  bypass  manual  searches. 
Strip  searches  are  intrusive  and  can  be 
traumatic  for  former  victims  of  sexual  as- 
sault. No  longer  faced  with  mandatory  strip 
searches,  prisoners  may  be  more  inclined 
to  participate  in  substance  abuse  counsel- 
ing and  other  programs  offered  by  the  jail, 
argued  Amber  Wolfrom  with  the  Board 
of  Alcohol,  Drug  Addiction  and  Mental 
Health  Services. 

However,  full-body  scanners  emit 
ionizing  radiation,  and  their  use  in  jails 
and  prison  are  not  overseen  by  medical 
personnel.  Repeated  exposure  to  high  doses 
of  ionizing  radiation  can  cause  injury  and 
increase  the  risk  of  cancer.  Thus,  it  is  only 
reasonable  that  such  devices  be  tested  for 


the  dosage  of  radiation  they  emit  and  regu- 
lated to  the  same  extent  as  medical  X-ray 
machines.  Rapiscan  claims  that  full-body 
scans  are  less  harmful  than  eating  a banana, 
since  bananas  contain  potassium-40,  an 
isotope  that  is  slightly  radioactive. 

But  given  a choice,  most  prisoners 


The  Lake  Region  Law  Enforce- 
ment  Center  (LEC)  in  North  Dakota 
is  a multijurisdictional  jail  supported  by  six 
entities,  including  the  City  of  Devils  Lake 
and  the  counties  of  Benson,  Eddy,  Nelson, 
Ramsey  and  Towner.  The  center  rents  of- 
fice space  to  the  Ramsey  County  Sheriff’s 
Department,  Devils  Lake  Police  Depart- 
ment and  Lake  Region  911.  Nearby  local 
governments  pay  a per  diem  rate  to  house 
prisoners  at  the  facility. 

Tom  Rime,  the  head  administrator 
at  LEC,  announced  on  April  6,  2016  that 
inspectors  would  soon  arrive  from  the  U.S. 
Department  of  Justice’s  National  Institute 
of  Corrections  to  “go  through  our  jail  with 
a fine  tooth  comb.”  Faced  with  a slew  of 
problems,  including  guard  misconduct,  an 
escape  and  staff  shortages,  Rime  turned  to 
the  federal  agency  for  help. 

The  problems  at  LEC  began  in  2014 
when  guard  Jonathan  Defoe  was  accused 
of,  and  eventually  pleaded  guilty  to,  having 
sexual  contact  with  a prisoner.  Jail  admin- 
istrator Denny  Deegan  was  fired  following 


would  likely  pick  the  banana  over  the 
scanner. 

Sources:  Associated  Press , www. greenfield- 
reporter,  com,  www.cincinnati.com,  www. 
pcsoweb.com,  www.thecourier.com,  www. 
cantonrep.com,  Los  Angeles  Times 


that  incident  and  other  problems  at  LEC, 
including  staff  shortages.  In  early  2015, 
then-guard  Rachel  Marie  Chepulis  helped 
prisoner  Wesley  E.  Brown  III  escape;  she 
was  sentenced  to  40  months  in  prison  in 
September  2015.  Meanwhile,  in  May  2015, 
a prisoner  died  in  a detox  cell  just  hours 
after  being  booked. 

Perhaps  the  largest  problem  facing 
Rime  is  the  inability  to  keep  LEC  full.  The 
scandals  and  security  lapses  led  to  the  loss  of 
a contract  with  the  federal  Bureau  of  Indian 
Affairs  to  house  juveniles  and  a dramatic 
decrease  in  adult  prisoners,  resulting  in  a 
budget  deficit.  “I  still  feel  that  our  overall 
kind  of  budgetary  plan  is  too  closely  tied  to 
what  the  number  of  any  given  inmates  we 
have  at  any  given  time,  and  that’s  a bigger 
issue  that  still  needs  to  be  addressed  by  all 
the  member  counties  and  the  city  of  Devils 
Lake,”  Rime  stated. 

Sources:  www.bismarcktribune.com,  www. 
grandforksherald.  com,  www.heraldcourier. 
com,  www.wdaz.com 
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Former  Georgia  Judge  Faces  Criminal  Charges 


A Fulton  County,  Georgia  grand 
jury  has  indicted  a former  judge  for 
making  false  statements  and  violating  her 
oath  of  office. 

Amanda  F.  W illiams  spent  2 1 years  on 
the  bench  in  the  Brunswick  Judicial  Circuit, 
eventually  ascending  to  chief  judge.  While 
serving  in  that  position  she  created  and 
oversaw  the  state’s  largest  drug  court.  Fler 
“tyrannical”  behavior  in  that  court,  however, 
led  to  her  downfall. 

That  was  the  conclusion  reached  by 
the  Georgia  Judicial  Qualifications  Com- 
mission, which  began  an  investigation  after 
Williams  filed  an  ethics  complaint  alleg- 
ing campaign  violations  by  her  opponent, 
Mary  Helen  Moses,  during  a 2010  election. 
The  complaint  claimed  a letter  written  by 
attorney  David  Alexander,  who  was  back- 
ing Moses,  violated  the  ethics  of  judicial 
elections. 

Alexander  told  investigators  he  could 
document  all  his  claims  involving  Williams, 
and  turned  over  what  he  had.  The  subse- 
quent ethics  charges  filed  against  Williams 
accused  her  of  sending  defendants  to  jail  for 
indefinite  terms,  cutting  off  their  access  to 
lawyers  and  relatives. 

Williams  denied  such  claims,  but  the 
Commission  had  a copy  of  a recording  in 
which  she  gave  direct  instructions  to  that 
effect  when  ordering  the  incarceration  of 
Lindsey  Dills,  who  had  a history  of  suicide 
attempts,  in  August  2011.  Dills  spent  over 
70  days  in  solitary  confinement;  Williams 
had  ordered  her  jailed  with  “no  mail,  no 
phone  calls,  no  visitors.” 

“Dills  eventually  became  depressed  and 
attempted  suicide  by  slitting  her  wrists,”  ac- 
cording to  a press  release  from  the  Fulton 
County  District  Attorney’s  Office,  which 
pursued  an  indictment  against  Williams 
because  she  allegedly  made  false  statements 
in  that  county. 

The  Judicial  Qualifications  Commis- 
sion also  found  Williams  had  used  “rude, 
abusive,  and  insulting  language”  in  some 
of  her  drug  court  statements.  Her  harsh 
treatment  of  drug  court  defendants  was 
profiled  in  a March  2011  episode  of  the 
popular  radio  show  This  American  Life ; in 
one  case,  she  reportedly  jailed  a defendant 
for  using  the  term  “baby  momma.” 

Additionally,  the  14-count  ethics 
complaint  alleged  Williams  had  presided 
over  cases  where  her  husband  and  daughter 


(both  attorneys)  represented  defendants, 
and  accused  her  of  placing  a non-drug  of- 
fense defendant  in  her  court  as  a favor  to 
another  lawyer. 

In  December  2011,  Williams  agreed 
to  step  down  from  the  bench  and  not  seek 
other  judicial  offices  to  resolve  the  ethics 
complaint.  She  resigned  the  following 
month  and  went  into  private  practice  as 
an  attorney. 


According  to  a September  8,  2015 
ruling  by  U.S.  District  Court  Judge 
Morrison  C.  England,  Jr.,  the  State  of 
California  implemented  the  Alternative 
Custody  Program  (ACP)  in  2012  with  the 
goal  of  reversing  the  worrisome  trend  of 
an  increasing  female  prisoner  population. 
Under  the  ACP,  incarcerated  women  who 
qualified  for  the  program  could  receive  a 
sentence  reduction  of  up  to  two  years,  while 
there  was  no  comparable  program  for  male 
prisoners.  That,  said  Judge  England,  was 
unconstitutional  because  it  violated  the 
equal  protection  clause. 

The  district  court  wrote  that  the 
“ACP  permits  participants  to  be  released 
from  prison  to  live  in  a residential  home, 
transitional  care  facility,  or  residential  drug 
treatment  program  for  up  to  the  last  twen- 
ty-four months  of  their  prison  sentence,” 
and  each  program  participant  is  “monitored 
by  a [probation]  agent  and  is  also  subject  to 
electronic  monitoring  and  searches.” 

While  the  court  said  it  was  “confident 
that  the  California  Legislature  acted  with 
the  best  of  intentions  in  establishing  the 
ACP  ...  by  insisting  that  this  is  just  a pro- 
gramming case,  Defendants  utterly  fail  to 
acknowledge  Plaintiff’s  primary  point. This 
case  is  not  about  programming.  It  is  about 
freedom  from  incarceration.” 

The  problem  involved  the  gender- 
specific  provisions  of  the  legislation,  the 
court  found:  “The  line  the  State  has  drawn 
separates  male  offenders,  who  must  re- 
main inside  of  prison  walls,  from  female 
offenders,  who  may  apply  to  serve  the  last 
two  years  of  their  sentences  in  the  com- 
munity. The  result  is  that  ACP-eligible 


Her  indictment  on  June  3,2015  came 
just  two  months  before  the  statute  of 
limitations  was  to  expire.  Williams  faces 
one  to  five  years  in  prison  if  convicted,  as 
well  as  disbarment  and  loss  of  her  state 
pension.  The  charges  against  her  remain 
pending. 

Sources:  www.ajc.com,  www.thebrunswick- 
news.  com,  www.  thisamericanlife.  org 


male  inmates  must  by  definition  serve  two 
additional  years  in  a penal  institution  than 
they  would  potentially  have  to  serve  if  they 
were  female.” 

“When  the  State  draws  a line  between 
two  classes  of  persons,”  the  court  continued, 
“and  denies  one  of  those  classes  a right  as 
fundamental  as  physical  freedom,  that  ac- 
tion survives  equal  protection  review  only 
if  the  State  has  a sufficient  justification  for 
the  classification.  Here,  the  State  does  not.” 

Plaintiff  William  Sassman  was  a Cali- 
fornia prisoner  who  argued  that  he  met  the 
requirements  for  admission  to  the  ACP 
under  California  Penal  Code  § 1170.05, 
but  was  denied  for  the  sole  reason  that  he 
was  male.  He  filed  administrative  griev- 
ances with  the  California  Department  of 
Corrections  and  Rehabilitation  (CDCR), 
which  were  denied.  He  then  filed  suit  and 
both  parties  moved  for  summary  judgment. 
The  State  of  California  produced  experts 
who  testified  that  the  specific  needs  of 
incarcerated  women  were  not  being  met  by 
regular  prison  programming,  while  Sassman 
countered  that  the  exclusion  of  men  from 
the  ACP  served  no  legitimate  governmental 
purpose. 

“The  State  offers  no  sufficient  justi- 
fication for  its  gender-based  differential 
treatment  of  children  and  their  caretakers. 
Indeed,  nothing  before  the  Court  is  so 
compelling  that  it  can  justify  keeping  fa- 
thers but  not  mothers  from  their  children,” 
Judge  England  stated.  “To  the  contrary,  the 
legislative  history  makes  clear  that  the  well- 
being of  children  of  inmates  was  a primary 
concern.  Given  the  legislative  findings,  it 
seems  incredibly  counter-productive  to  per- 
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mit  reunification  for  the  children  of  female 
offenders  and  to  ignore  the  same  needs  of 
children  of  male  offenders.” 

Ultimately,  in  finding  the  legislation 
unconstitutional,  the  district  court  held 
the  State  of  California  had  relied  on  “too 
many  generalizations,”  and  that  the  ACP 
program  was  “fundamentally  different  from 
those  where  the  U.S.  Supreme  Court  has 
approved  using  gender  as  a proxy  for  need.” 
As  a result,  limiting  the  ACP  to  only  female 
prisoners  violated  the  equal  protection 
clause  of  the  Fourteenth  Amendment,  and 
the  court  enjoined  and  prohibited  the  state 
from  enforcing  the  female-only  eligibility 
requirement  for  the  ACP. 

The  defendants  appealed  to  the  Ninth 
Circuit  in  October  2015,  shortly  before  the 
district  court  awarded  costs  to  Sassman  in 
the  amount  of  $11,963.56.  The  appeal  was 
later  dismissed  after  the  parties  reached  a 
settlement  in  March  2016  that  included 


$350,000  in  attorneys’fees  and  $11,963.56 
in  costs. The  settlement  also  resolved  similar 
claims  raised  in  a separate  case,  Berman  v. 
Brown,  U.S.D.C.  (E.D.  Cal.),  Case  No. 
2:15-cv-01722-MCE-KJN,  resulting  in  an 
additional  $30,000  in  fees  and  costs. 

Following  the  district  court’s  summary 
judgment  order,  the  defendants  submitted  a 
report  summarizing  the  “development  and 
implementation  of  an  Alternative  Custody 
Program  for  male  inmates.”  Pursuant  to 
the  settlement  agreement,  “unless  CDCR 
determines  that  Plaintiff  Sassman  is  ineli- 
gible under  existing  law,  regulation,  policy, 
or  procedure  ...  he  will  be  placed  into  the 
Alternative  Custody  Program.” 

Lead  counsel  for  the  plaintiffs  was  Gay 
C.  Grunfeld  with  the  San  Francisco  law 
firm  of  Rosen,  Bien,  Galvan  and  Grunfeld, 
LLP.  See:  Sassman  v.  Brown,  U.S.D.C. 
(E.D.  Cal.),  Case  No.  2:14-cv-01679- 
MCE-KJN.  FI 


Study  of  Incarceration  from  1 999  to  201 4 
Shows  Modest  Decline  in  Prison  Populations 

by  Derek  Gilna 


A STUDY  BY  THE  NON-PARTISAN  WASH- 

ington,  D.C. -based  Sentencing  Project, 
titled  “U.S.  Prison  Population  Trends  1999- 
2014:  Broad  Variation  Among  States  in 
Recent  Years,”  found  there  has  been  an 
average  2.9%  decline  in  the  number  of  state 
prisoners  over  that  period  of  time.  During 
the  15-year  period  examined,  39  states 
experienced  declines  and  11  had  increases 
in  their  prison  populations. 

According  to  the  study,  “Just  as  mass 
incarceration  has  developed  primarily  as  a 
result  of  changes  in  policy,  not  crime  rates, 
so  too  have  declines  reflected  changes  in 
both  policy  and  practice.”  Those  policies 
and  practices  “have  included  such  measures 
as  drug  policy  sentencing  reforms,  reduced 
admissions  of  technical  parole  violators  to 
prison,  and  diversion  options  for  persons 
convicted  of  lower-level  property  and  drug 
crimes.” 

The  states  with  the  greatest  declines 
in  their  prison  populations  from  1999  to 
2014  were  New  Jersey  at  31.4%,  closely 
followed  by  New  York  at  28.1%,  Rhode 
Island  at  25.5%,  California  at  21.8%, 
Connecticut  at  18.5%,  and  Mississippi 
and  Hawaii  with  declines  of  17.6%  and 
17.2%,  respectively.  Other  states  with 


double-digit  decreases  included  Michi- 
gan, Vermont,  Alaska,  South  Carolina  and 
Colorado.  Some  of  those  states,  like  New 
Jersey  and  New  York,  reached  their  peak 
incarceration  levels  in  1999,  while  others, 
including  Vermont  and  South  Carolina, 
peaked  as  recently  as  2009. 

Despite  the  general  trend  of  declining 
prison  populations,  other  states,  such  as 
N ebraska,  Arkansas , Wyoming,  Oklahoma, 
New  Mexico,  North  Dakota,  Tennessee, 
Minnesota,  Missouri,  Arizona  and  North 
Carolina,  experienced  prison  population 
increases  ranging  from  21.7%  (Nebraska) 
to  2.6%  (North  Carolina). 

The  Sentencing  Project  study,  released 
in  February  2016,  concluded  by  noting 
that  the  states  experiencing  the  steepest 
declines  in  prison  populations  still  managed 
to  reduce  their  overall  crime  rates  with  no 
apparent  adverse  effect  on  public  safety. 

Mirroring  the  national  average,  the 
federal  prison  population  has  declined  2.9% 
since  2011;  until  that  point  the  number  of 
federal  prisoners  had  steadily  increased, 
largely  due  to  an  expansion  in  the  incarcera- 
tion of  immigration  law  violators.  F^ 

Source : www.  sentencingproject.  org 
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Female  Prisoners  in  United  Kingdom  Make  Designer  Bags 


Female  prisoners  at  the  HM  Prison 
Bronzefield  in  Surrey,  England  are  paid 
around  115  per  week  to  produce  designer 
“dust  bags”  for  high-end  purses  sold  in  the 
most  exclusive  shops.  The  prison,  oper- 
ated by  for-profit  company  Sodexo,  said 
the  project,  called  “Stitch  in  Time,”  is 
coordinated  by  Blue  Sky  Inside,  a charity 
established  in  2005  to  help  ex-offenders 
gain  job  skills. 

However,  most  of  the  fashion  houses 
using  the  prison-made  bags  have  been  shy 
about  publicizing  the  fact  that  the  fashion 
accessories  are  made  by  prisoners  earning 


by  Derek  Gilna 

far  less  than  minimum  wage.  Brora,  Anya 
Hindmarch  and  Sue  Bonham  are  brands  that 
have  ordered  the  prison-crafted  products. 

Blue  Sky  claims  it  has  no  part  in  setting 
prison  wages,  which  are  determined  by  the 
National  Offenders  Management  Service, 
though  the  agency  says  prisoners  who 
participate  in  the  project  are  paid  slightly 
more  than  the  average  weekly  prison  wage. 

A spokesperson  for  Anya  Hindmarch 
stated,  “We  are  incredibly  proud  to  sup- 
port this  project.  A small  amount  of  our 
protective  cotton  packaging  is  produced 
by  Blue  Sky  Inside.  Sourcing  this  cost  us 


more  money.  However,  we  see  the  project 
making  a real  difference  to  women  trying 
to  get  their  lives  back  on  track.” 

There  is  certainly  merit  to  improving 
prisoners’  job  skills,  but  the  likelihood  of 
prisoners  being  employed  to  make  the  same 
dust  bags  for  expensive  purses  after  they  get 
out  is  minimal. 

More  than  10,000  bags  are  made  at 
HM  Prison  Bronzefield  each  year,  and  the 
women  making  them  work  up  to  25  hours 
a week  at  approximately  $.60  per  hour. 

Source:  www.buzzfeed.com 


New  York  Court  of  Claims  Awards  $1.75  Million  to  Prisoner's  Estate 


Scott  Degina,  a New  York  state 
prisoner,  sued  the  Department  of 
Corrections  and  Community  Supervi- 
sion (DOCCS)  for  damages  as  a result  of 
negligent  treatment  of  his  severe  urologi- 
cal problems.  He  further  alleged  that  due 
to  the  negligence  of  prison  medical  staff, 
he  suffered  for  years  from  undiagnosed 
urothelial  cancer,  which  ultimately  led  to 
his  premature  death.  After  hearing  testi- 
mony from  Degina  and  various  medical 
experts  on  both  sides,  Judge  Frank  Milano 
awarded  $1.75  million  to  Degina’s  estate 
on  September  28, 2015. 

While  incarcerated  at  the  Clinton 
Correctional  Facility  in  August  2009, 
Degina  “presented  himself  to  defendant 
complaining  of  severe  abdominal  pain,  de- 
fendant transported  him  via  ambulance  to 
the  emergency  room  of  Champlain  Valley 
Physician’s  Hospital  (CVPH)  where  he  was 
examined  and  an  abdominal  CAT  scan  was 
performed.”  The  hospital  diagnosed  him 
with  severe  swelling  of  the  left  kidney  as 
well  as  a mass  that  obstructed  one  of  the 
ducts  in  the  kidney.  However,  DOCCS 
medical  staff  failed  to  follow  up  on  the 
hospital’s  diagnosis  and  treat  Degina  for 
the  obstruction. 

According  to  Judge  Milano,  “The  law 
is  well  settled  ‘that  where  the  State  engages 
in  a proprietary  function  such  as  providing 
medical  and  psychiatric  care,  it  is  held  to 
the  same  duty  of  care  as  private  individuals 
and  institutions  engaged  in  the  same  activ- 


by  Derek  Gilna 

ity,”’  citing  Ratay  v.  State  of  New  York,  223 
A.D.2d  356  (1st  Dept.  1996). 

Degina’s  medical  experts  testified  that 
as  a result  of  the  prison  staff’s  negligence 
for  28  months  after  his  initial  diagnosis, 
he  developed  urethral  cancer  in  the  area 
of  the  previously  diagnosed  obstruction. 
The  cancer  later  metastasized  to  adjoining 


On  May  io,  2016,  Administrative 
Law  Judge  G.W.  Chisenhall  upheld 
a decision  by  the  Florida  State  Board  of 
Administration  (Board)  to  strip  retirement 
benefits  from  Charles  G.  Combs,  a former 
major  at  the  Florida  State  Prison  who  was 
arrested  for  buying  Oxycodone  from  Dylan 
Hilliard,  a guard  who  worked  at  the  same 
facility.  An  investigation  resulted  in  the 
arrests  of  10  Florida  Department  of  Cor- 
rections employees. 

Combs,  who  oversaw  the  prison’s 
work  camp,  had  been  enrolled  in  the 
state’s  401(k)-style  retirement  plan  when 
he  pleaded  no  contest  to  two  charges  with 
adjudication  withheld.  That  allowed  him 
to  avoid  a conviction  record  if  he  met  spe- 
cific conditions;  however,  the  Board  then 
notified  Combs  he  had  forfeited  his  state 
retirement  benefits. 

Combs  appealed,  arguing  that  he 
should  not  lose  his  benefits  because  the 


lymph  nodes,  making  surgery  impractical. 
Degina  endured  months  of  debilitating 
radiation  and  painful  chemotherapy,  and 
died  in  May  2015  - four  months  before 
the  court  ruled  in  his  favor.  See:  Degina 
v.  State  of  New  York,  New  York  Court  of 
Claims,  UID  No.  2015-041-514,  Claim 
No.  122060.  Ft 


charges  were  not  related  to  his  job  and  there 
had  been  no  “breach  of  the  public  trust.” 
Chisenhall  disagreed,  finding  that  “Mr. 
Combs  defrauded  the  public  from  receiv- 
ing the  faithful  performance  of  his  duties 
as  a correctional  officer.  The  public  had  a 
right  to  expect  that  one  of  its  employees 
would  not  purchase  drugs  from  someone 
he  supervised.  The  public  also  had  a right 
to  expect  that  Mr.  Combs  would  not  use 
his  authority  at  Florida  State  Prison  to 
facilitate  Mr.  Hilliard’s  illegal  drug  sales 
to  other  DOC  employees.  In  addition,  the 
public  had  a right  to  expect  that  Mr.  Combs 
would  not  engage  in  illegal  transactions  on 
the  grounds  of  Florida  State  Prison.” 

As  a result  of  the  ruling,  Combs  lost 
all  of  his  retirement  benefits  other  than 
the  funds  he  had  personally  paid  into  the 
retirement  plan.  P^ 

Source:  www.news4jax.com 
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Washington  DOC  Ends  Marijuana  Testing  for  Parolees 


The  Washington  Department  of 
Corrections  (DOC)  announced  on  June 
1, 2014  that  it  will  no  longer  test  parolees 
for  marijuana  use  - a move  that  will  allow 
some  14,000  parolees  to  enjoy  recreational 
marijuana  like  other  citizens  in  the  state. 

Recreational  marijuana  has  been  legal 
in  Washington  since  the  enactment  of 
Initiative  502,  which  legalized  use  of  the 
drug.  As  such,  said  DOC  Assistant  Sec- 
retary Annmarie  Alyward,  “We’re  putting 
some  changes  into  efFect  so  that  we  don’t 
routinely  test  offenders  in  the  community 
for  THC  [the  psychoactive  compound  in 
cannabis].”  She  added,  “We  don’t  want 
[parolees]  held  at  that  level  when,  as  a 
citizen,  you  wouldn’t  be  held  to  that  level 
either.” 

According  to  the  DOC,  state  judges 
will  still  have  the  power  to  prohibit  parolees 
from  marijuana  use  on  a case-by-case  basis, 
as  will  the  DOC  when  such  restrictions  are 
required  in  specific  cases. 

The  change  in  drug  testing  will  un- 


by  Christopher  Zoukis 

doubtedly  reduce  costs.  Prior  to  the  new 
policy,  parolees  were  tested  via  urinalysis 
for  traces  of  six  drugs,  including  THC.  That 
list  is  now  down  to  five.  Further,  the  DOC 
will  no  longer  invest  large  amounts  of  re- 
sources into  processing  parole  violators  for 
marijuana  use,  thereby  reducing  the  state’s 
prison  population  and  administrative  costs. 
The  move  makes  Washington  the  only  state 
to  allow  recreational,  as  opposed  to  medical, 
marijuana  use  by  parolees. 

Colorado,  another  state  where  mari- 
juana is  legal,  will  continue  to  prohibit 
recreational  use  of  the  drug  by  those  on 
parole  supervision.  House  Bill  1267,  signed 
into  law  on  April  23,  2015,  extended  the 
right  to  use  medical  cannabis  to  those  on 
probation  and  parole.  As  of  May  2015,  Ari- 
zona, Colorado  and  Rhode  Island  were  the 
only  three  states  along  with  the  U.S.  Virgin 
Islands  to  allow  parolees  to  use  marijuana 
for  medical  purposes. 

Predictably,  some  law  enforcement 
groups  decried  the  Washington  DOC’s 


decision  to  let  parolees  use  recreational 
marijuana.  According  to  Bill  Copeland, 
spokesman  for  the  Washington  Association 
of  Correctional  Employees’ Committee, “we 
know  that  [marijuana  use]  can  lead  to  be- 
havior changes  and  other  problems  with  the 
folks  that  are  on  supervision.”  Steve  Elliot, 
with  Hemp  News,  countered  by  pointing  out 
that  statistics  show  crime  has  gone  down  in 
Colorado  since  marijuana  legalization  in 
that  state,  and  the  same  could  be  expected 
for  Washington.  He  called  Copeland’s  com- 
ments “prohibitionist  bullshitting.” 

For  now,  Washington  State  officials 
said  they  plan  to  “study  the  efFect”  of  al- 
lowing parolees  to  use  marijuana.  “There’s 
no  way  the  Department  of  Corrections  is 
endorsing  the  use  of  marijuana,”  declared 
DOC  Assistant  Secretary  Alyward.  “We  are 
simply  aligning  with  state  law.”  FT 

Sources:  www.hemp.org, www.jonatha.n- 
turley.org,  www.thejointblog.com,  www. 
theweedblog.  com,  www.jurist.  org 
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Former  Wisconsin  Corrections  Secretary  Fired 


Wisconsin  Attorney  General  Brad 
D.  Schimel  confirmed  on  April 
15,  2016  that  Ed  Wall,  the  former  state 
corrections  secretary  who  responded  to 
widespread  prison  violence  by  equipping 
prison  employees  with  pepper  spray  and 
Tasers  [see:  PLN,  May  2014,  p.30],  was 
fired  by  the  state’s  Department  of  Justice 
over  correspondence  he  sent  to  the  home  of 
the  governor’s  chief  of  stafF  that  encouraged 
the  destruction  of  public  records. 

Wall,  who  had  initially  been  demoted  to 
an  administrative  position  with  the  Wiscon- 
sin Department  of  Justice  after  allegations 
of  abuse  surfaced  at  the  state’s  youth  prison, 
was  fired  because  Schimel  said  he  had  lost 
confidence  in  Wall’s  leadership  abilities. 

“It’s  an  unfortunate  circumstance,  but 
I can’t  have  confidence  in  an  employee, 
especially  one  in  law  enforcement,  who 
encourages  someone  else  in  government  to 
break  the  law,”  Schimel  stated. 

Wall’s  termination  stemmed  from  a let- 
ter he  sent  to  the  home  address  of  Governor 
Scott  Walker’s  chief  of  staff  Rich  Zipperer, 
about  a week  after  a demotion  in  his  job 
responsibilities. 

“I  know  that  you  didn’t  want  me 
sending  this  electronically  or  to  the  office 
because  of  the  [open]  records  issue,  so  I 
elected  instead  to  send  it  to  your  home  in 
writing  and  would  ask  that  you  feel  free  to 
shred  it  once  you’ve  looked  it  over,”  Wall 


Are  Phone  Companies  Taking  Money 
from  You  and  Your  Loved  OnesP 

HRDC  and  PLN  are  gathering  information  about 
the  business  practices  of  telephone  companies 
that  connect  prisoners  with  their  friends  and 
family  members  on  the  outside. 

Does  the  phone  company  at  a jail  or  prison  at 
which  you  have  been  incarcerated  overcharge 
by  disconnecting  calls?  Do  they  charge  excessive 
fees  to  fund  accounts?  Do  they  take  money  left 
over  in  the  account  if  it  is  not  used  within  a 
certain  period  of  time? 

We  want  details  on  the  ways  in  which  prison 
and  jail  phone  companies  take  money  from 
customers.  Please  contact  us,  or  have  the  per- 
son whose  money  was  taken  contact  us,  by 
email  or  postal  mail: 

CWILKINSON@HUMANRIGHTSDEFENSECENTER.ORG 
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Attn:  Carrie  Wilkinson 
PO  Box  1151 

Lake  Worth,  Florida  33460 


wrote  in  his  letter  to  Zipperer.  “Nobody 
will  know  that  I sent  it  and  this  is  strictly 
between  you  and  me.  I understand  the 
concern  the  administration  has  over  creat- 
ing records,  Rich,  but  I can’t  let  that  harm 
me  or  my  family  worse  than  we’ve  already 
been  harmed.” 

Zipperer  responded  the  next  day  on 
administration  letterhead,  questioning 
Wall’s  motive  for  making  the  request.  Fol- 
lowing an  investigation,  Schimel  said  the 
Department  of  Justice  sent  a disciplinary 
letter  to  Wall  alleging  he  had  failed  to  fol- 


Massachusetts  state  prisoners 
Randall  Trapp  and  Robert  Ferreira 
filed  an  amended  complaint  in  Superior 
Court  that  accused  the  Department  of 
Corrections  (DOC)  of  violating  a 2003 
settlement  agreement  guaranteeing  proper 
observance  of  Native  American  religious 
practices  under  the  Religious  Fand  Use  and 
Institutionalized  Person  Act  (RFUIPA). 
The  Massachusetts  Supreme  Judicial  Court 
agreed,  noting  in  a November  23, 2015  de- 
cision that  the  DOC  had  failed  to  properly 
justify  its  closure  of  a purification  (sweat) 
lodge,  allegedly  because  smoke  had  seeped 
from  the  lodge  into  the  administration 
area  of  the  Souza-Baranowski  Correctional 
Center  (SBCC). 

RFUIPA  was  passed  by  Congress  in 
2000  to  discourage  prison  officials  from  re- 
stricting prisoners’ religious  practices  based 
upon  generalized,  non-evidence  based  rea- 
sons. “Indeed,  prison  policies  ‘grounded  on 
mere  speculation’  are  exactly  the  ones  that 
motivated  Congress  to  enact  RFUIPA, ’’the 
Supreme  Judicial  Court  stated. 

RFUIPA  provides  for  exceptions 
where  correctional  security  or  the  health 
of  prisoners  or  staff  can  be  shown  to  be 
negatively  impacted.  In  such  cases,  prison 
officials  still  have  the  burden  of  showing 
they  have  instituted  the  least  restrictive 
means  that  still  allow  prisoners  to  exercise 
their  religious  beliefs.  Indeed,  the  Court 
wrote,  the  DOC  must  demonstrate  “that  it 
lacks  other  means  of  achieving  its  desired 


low  agency  rules,  failed  to  exercise  good 
judgment,  engaged  in  insubordination  and 
unauthorized  use  of  confidential  informa- 
tion, and  encouraged  Zipperer  to  evade  and 
violate  the  public  records  law. 

Wall’s  attorney,  Dan  Bach,  said  in  a 
three-page  response  that  it  was  unclear  ex- 
actly what  rules  were  violated,  and  that  the 
former  corrections  secretary  was  appealing 
his  termination.  FT 

Sources:  www.startribune.com , www.json- 
line.com 


goal  without  a substantial  burden”  on  pris- 
oners’ religious  rights. 

Officials  at  SBCC  had  claimed  they 
closed  the  purification  lodge  to  protect 
employees  and  other  prisoners  from  sec- 
ond-hand smoke.  However,  the  Superior 
Court  found  the  DOC  failed  to  produce 
convincing  evidence  regarding  any  nega- 
tive health  issues  and  entered  a declaratory 
judgment  in  favor  of  Trapp  and  Ferreira 
in  September  2012.  The  Supreme  Judicial 
Court  affirmed,  stating,  “We  conclude  only 
that  the  evidence  here  was  lacking  and  thus 
falls  short  of  what  RFUIPA  requires.” 

The  Court  rejected  the  DOC’s  other 
arguments,  including  that  some  prisoners 
who  had  entered  into  the  2003  settlement 
were  no  longer  at  SBCC,  noting  the  DOC 
had  entered  into  a contractual  agreement 
and  was  still  bound  by  the  terms  of  that 
agreement. 

Prison  officials  also  argued  that  pris- 
oners had  alternative  ways  of  “engaging 
in  Native  American  practices,”  including 
smudging  and  pipe  ceremonies  as  well  as 
“talking  circles,  singing,  chanting,  and  the 
playing  of  musical  instruments,  including 
drums,  rattles  and  a flute.” 

However,  the  Supreme  Judicial  Court 
noted  that  the  U.S.  Supreme  Court’s  re- 
cent ruling  in  Holt  v.  Hobbs , 135  S.Ct.  853 
(2015)  [PLN,  Aug.  2015,  p. 50]  “forecloses 
the  DOC’s  argument,  as  counsel  conceded 
during  argument  before  us.”  In  Holt,  the 
Supreme  Court  struck  down  an  Arkansas 
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prison  policy  that  barred  a devout  Muslim 
prisoner  from  growing  a half-inch  beard. 
The  high  court  “explained  that  ‘RLUIPA’s 
“substantial  burden”  inquiry  asks  whether 
the  government  has  substantially  burdened 
religious  exercise...,  not  whether  the  RLU- 
IPA  claimant  is  able  to  engage  in  other 
forms  of  religious  exercise.’” 

The  Supreme  Judicial  Court  concluded 


that  the  closure  of  the  Native  American 
purification  lodge  at  SBCC  was  impermis- 
sible under  RLUIPA  and  violated  the  2003 
settlement  agreement,  and  therefore  af- 
firmed the  judgment  of  the  Superior  Court. 
Trapp  was  one  of  five  prisoners  who  had 
filed  the  original  suit  in  1995  that  resulted 
in  the  settlement.  See:  Trapp  v.  Roden , 473 
Mass.  210, 41  N.E.3d  1 (Mass.  2015). 


Sixth  Circuit  Rejects  Qualified  Immunity 
Defense  by  Guards  in  Wrongful  Death  Suit 

by  Derek  Gilna 


On  August  21,  2015,  the  Sixth 
Circuit  Court  of  Appeals  rejected  an 
appeal  filed  by  jail  officials  seeking  reversal 
of  a district  court’s  denial  of  qualified  and 
statutory  immunity  in  a case  involving  a 
prisoner’s  death. 

Carlton  L.  Benton  was  a pre-trial 
detainee  at  the  Lucas  County,  Ohio  jail 
in  May  2004  when  he  began  to  suffer 
seizure-like  symptoms.  He  was  seen  at  a 
hospital,  and  as  he  was  being  returned  to 
the  jail,  guards  disconnected  his  medical 
devices  and  restraints;  that  resulted  in  an 
altercation  in  which  Benton  was  struck  and 
pepper  sprayed. 

When  he  arrived  at  the  jail,  still  in 
restraints,  guards  allegedly  shoved  him 
to  the  concrete  floor,  sprayed  him  with 
chemicals  and  placed  him  in  a chokehold 
until  he  passed  out.  The  guards,  including 
jailers  John  E.  Gray  and  Jay  M.  Schmeltz, 
failed  to  inform  medical  staff  of  Benton’s 
injuries.  He  was  pronounced  brain  dead  on 
June  1,2004  and  removed  from  life  support 
the  next  day. 

Jail  staff,  including  supervisory  per- 
sonnel, allegedly  falsified  after-incident 
reports  and  advised  Benton’s  family  that 
he  had  died  due  to  natural  causes.  The 
cover-up  was  not  discovered  for  almost 
four  years,  and  the  family  then  filed  a 
federal  civil  rights  suit  under  42  U.S.C.  § 
1983  in  Ohio  state  court.  The  defendants 
included  Gray,  Schmeltz  and  Sheriff  James 
A.  Telb.  After  the  case  was  removed  to 
federal  court,  the  FBI  reviewed  the  inci- 
dent and  recommended  prosecution  of  the 
jail  employees  involved  in  Benton’s  death, 
who  were  indicted.  The  civil  case  was  held 
in  abeyance  until  the  criminal  charges 
were  resolved;  Gray  and  Schmeltz  were 
convicted,  while  Telb  was  acquitted.  [See: 


PLN,  June  2011,  p.36;  Oct.  2009,  p.48]. 

When  the  civil  case  resumed,  the 
defendants  filed  motions  for  summaryjudg- 
ment  based  upon  both  qualified  and  state 
statutory  immunity,  which  were  granted 
by  the  district  court.  On  appeal,  the  Sixth 
Circuit  stated,  “To  determine  whether 
qualified  immunity  applies,  we  use  a two- 
step  analysis:  T)  ...we  determine  whether 
the  allegations  give  rise  to  a constitutional 
violation;  and  2)  we  assess  whether  the 
right  was  clearly  established  at  the  time  of 
the  incident.’” 

The  appellate  court  then  examined  the 
excessive  force  claim,  finding  the  conduct 
of  Gray  and  Schmeltz  “was  knowing  or 
purposeful  and  ‘objectively  unreasonable,’ 
and  each  used  force  that  ‘amounted  to 
punishment’of  Benton  ...both  officers  vio- 
lated [his]  Fourteenth  Amendment  rights.” 
The  Court  of  Appeals  held  that  “these  ac- 
tions reasonably  lead  us  to  conclude  that 
Schmeltz  violated  clearly  established  law 
and  was  ‘on  notice  that  his  alleged  actions 
were  unconstitutional.’” 

The  Sixth  Circuit  also  rejected  Sheriff 
Telb’s  defense  that  he  had  trained  and  su- 
pervised his  jailers  properly  “to  avoid  the 
use  of  excessive  force  and  to  ensure  that  the 
medical  needs  of  persons  in  the  Sheriff’s 
custody  were  met.” Telb  not  only  “had  full 
knowledge  of  the  assault  on  [ ] Benton, 
which  led  to  his  death,  but  nonetheless 
intentionally  and  deliberately  made  false 
statements  to  federal  officials”  about  the 
incident. 

The  case  was  remanded  to  the 
district  court  for  further  proceedings, 
where  it  remains  pending  with  a trial 
date  scheduled  for  January  9, 2017.  See: 
Coley  v.  Lucas  County , 799  F.3d  530  (6th 
Cir.2015).P 
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Exonerees  Fulfill  Dreams,  Help  Other 
Prisoners  Overcome  Wrongful  Convictions 


Former  Louisiana  death  row  prisoner 
John  Thompson  has  spearheaded  an  or- 
ganization that  aims  to  help  the  wrongfully 
convicted  and  former  prisoners  successfully 
rebuild  their  lives. 

Thompson  was  sentenced  to  death  for 
the  1984  fatal  shooting  of  a hotel  executive 
from  a prominent  New  Orleans  family  His 
conviction  was  reversed  because  the  pros- 
ecution withheld  evidence  that  cast  doubt 
on  his  guilt,  and  he  was  acquitted  at  another 
jury  trial  in  2003. 

“We  felt  good  about  the  retrial;  the 
evidence  suggested  we  were  going  to  win. 
We  were  worried  about  what  happens  next, 
after  he  walks  out  of  prison  after  18  years,” 
said  Michael  Banks,  one  of  Thompson’s 
appellate  attorneys.  “There’s  not  a lot  of 
vocational  training  on  death  row;  the  only 
thing  you’re  trained  for  is  to  learn  to  die.” 

Thompson  was  married  and  had  a 
steady  job  just  six  months  after  his  release. 
By  2005  he  had  a new  home,  a car  and  a dog, 
and  he  and  his  wife  were  running  their  own 
sandwich  shop.  Then  Hurricane  Katrina 
wiped  it  out.  That  made  Thompson  realize 
he  was  not  the  only  one  struggling  to  ease 
back  into  society. 

“Men  come  home  and  the  system  has 
nothing  in  place  to  help  them  put  their 
lives  back  together,”  he  said.  “They  need 
to  be  reprogrammed  because  the  survival 
tactics  they  learned  in  prison  don’t  work  in 
the  outside  world.” 

To  assist  them,  Thompson  founded 
Resurrection  after  Exoneration  (RAE),  an 
education  and  outreach  program,  in  2007 
as  an  offspring  of  the  Innocence  Project 
New  Orleans.  “We  think  states  and  cities 
should  provide  housing  and  job  training,” 
he  said.  “[Exonerees]  shouldn’t  have  to  wait 
for  compensation  to  find  those  services.” 

The  organization  currently  provides 
temporary  housing  for  four  ex-prisoners 
while  helping  them  create  a five-year  plan. 
It  also  helps  them  reconnect  with  family 
and  friends  to  provide  a support  network, 
and  provides  job  training  that  includes 
learning  computer  skills  and  creating  re- 
sumes. A mental  health  checklist  ensures 
former  prisoners  can  recognize  the  linger- 
ing effects  of  long-term  incarceration. 


by  David  Reutter  and  Joe  Watson 

“If  you  can’t  identify  and  deal  with  the 
trauma  you  fall  into  depression  and  look 
to  drugs  and  alcohol  to  escape  reality,” 
Thompson  noted.  “That’s  what  keeps  these 
guys  from  getting  over  the  lump  and  mov- 
ing forward.” 

RAE  also  educates  and  informs  the 
public  about  wrongful  convictions.  “We 
need  to  make  everyone  aware  of  the  impor- 
tance of  accountability  and  oversight  when 
it  comes  to  prosecutions,”  said  Thompson. 
“When  you  send  one  person  away,  it  de- 
stroys entire  families.” 

On  November  23,  2015,  Thompson 
published  an  article  criticizing  Bill  and 
Hillary  Clinton  for  their  continued  sup- 
port of  capital  punishment,  which  he  finds 
“incompatible  with  a commitment  to  racial 
justice.”  He  argued  the  death  penalty  has  a 
disproportion  impact  on  marginalized  com- 
munities, particularly  communities  of  color. 

“Given  my  experience,  this  [primary] 
campaign  has  had  a certain  Groundhog 
Day  feel  to  it.  Once  again  a Clinton  was 
running  for  president,  and  once  again  a 
Clinton  was  supporting  the  death  penalty,” 
Thompson  wrote. 

While  Hillary  Clinton  now  advocates 
for  an  end  to  mass  incarceration  and  has 
criticized  capital  punishment,  she  continues 
to  back  the  death  penalty. 

“I  find  this  cognitive  dissonance  - rec- 
ognizing - the  death  penalty’s  racial  bias 
while  still  supporting  it  - to  be  anything 
but  hopeful.  It  instead  shows  that,  despite 
Clinton’s  purported  concern  over  the 
criminal  justice  system’s  racial  bias,  valuing 
black  lives  remains  a low  priority  for  her,” 
Thompson  stated. 

Meanwhile,  in  Texas,  Christopher 
Scott,  a 44-year-old  from  Dallas  who  was 
exonerated  of  capital  murder  and  released 
from  prison  in  2009,  is  working  to  help 
other  wrongfully  convicted  prisoners  prove 
their  innocence. 

For  13  years,  as  he  languished  in  an 
east  Texas  state  prison,  Scott  dreamed  of 
the  day  he  would  be  found  innocent  of 
murdering  a man  whose  wife  misidentified 
Scott  in  a police  lineup  as  one  of  two  men 
who  burglarized  her  home  and  killed  her 
husband.  He  also  dreamed  of  fulfilling  a 


lifelong  goal  of  opening  a men’s  clothing 
store  and  owning  his  own  home  with  a pool 
and  basketball  court. 

All  of  it  has  come  true. 

“Isn’t  it  so  crazy  that  everything  hap- 
pened?” Scott  told  the  New  York  Times 
recently,  sitting  in  the  lounge  of  his  subur- 
ban Dallas  store,  Christopher’s  Men’s  Wear. 

Prosecutors  provided  a jury  with  no 
physical  evidence  and  relied  solely  on  eye- 
witness testimony  to  convict  Scott  in  1997, 
and  a judge  sentenced  him  to  life  in  prison. 
If  not  for  a confession  from  the  real  killer 
more  than  a decade  later,  Scott  would  not 
have  been  released. 

At  his  exoneration  hearing,  a group 
of  about  a dozen  men  - all  from  Dallas 
County  and  all  of  whom  had  been  wrongly 
convicted  of  crimes  they  did  not  commit  - 
showed  up  in  tailored  suits,  shined  shoes 
and  diamond  bling.  They  were  there  to 
show  their  support,  as  they  have  been  for 
other  innocent  men  in  Texas  fighting  for 
their  freedom. 

“Most  of  the  guys  know  whenever  we 
have  an  engagement  and  we  all  have  to  be 
there,  everyone  is  dressed  properly,”  said 
Johnnie  Lindsey,  now  one  of  Scott’s  closest 
friends,  who  spent  26  years  in  prison  before 
he  was  exonerated. 

The  state’s  compensation  statute  for 
wrongfully  convicted  prisoners  allows 
Lindsey  and  the  other  exonerees  to  afford 
their  upscale  clothes  - not  to  mention  the 
20%  discount  that  Christopher’s  Men’s 
Wear  gives  to  exonerees  - and  dressing  well, 
according  to  Lindsey,  helps  them  distance 
themselves  from  their  time  in  prison. 

Dr.  Jaimie  Page,  co-director  of  the 
Texas  Exoneree  Project  and  a social  work 
professor,  said  the  group  - including  Scott 
- has  become  a brotherhood.  Their  style 
brings  them  even  closer  together. 

“Part  of  it  is  very  deep  and  meaning- 
ful, and  part  of  it  is  fun,”  she  said.  “It  helps 
with  their  new  identity.  It  helps  with  their 
self-image  and  self-esteem.” 

In  addition  to  his  clothing  store,  Scott 
has  also  created  a nonprofit  organization 
called  House  of  Renewed  Hope,  which 
mainly  helps  innocent  prisoners  who  were 
convicted  without  DNA  evidence,  like 
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himself,  disprove  the  charges  against  them. 
The  organization  consists  of  eight  members 
and  operates  like  a detective  agency  to  in- 
vestigate wrongful  conviction  cases. 

The  House  of  Renewed  Hope  has  thus 
far  opened  nine  cold  cases.  No  exonerations 
have  yet  occurred,  but  Scott  encourages  his 
clients  to  remain  hopeful. 

“I  tell  them  to  do  what  I did.  I kept  my 
head  on  faith.  I kept  hope  alive  that  one  day 
I was  going  to  be  free.  You  can  never  give 
up.  If  you’re  lighting  for  your  innocence  and 
you  know  that  you’re  not  guilty,  never  give 
up,”  Scott  told  the  Innocence  Project  in  an 
October  2015  interview. 

When  the  wrongfully  convicted  are 
released,  Scott  is  ready  to  dress  them  fash- 
ionably with  boxes  of  clothing  donated  to 
his  organization  by  A.  Tiziano,  a brand  of 
upscale  sportswear  that  his  store  carries. 


“Not  only  do  I work  their  cases,”  he 
said,  “[but]  when  they  get  out,  I can  put 
some  clothes  on  their  back.” 

Scott’s  story  and  the  organization  he 
founded  to  investigate  wrongful  convictions 
were  featured  in  a recent  video  documen- 
tary, True  Conviction,  that  was  released  in 
February  2016  thanks  to  a $150,000  grant 
from  the  MacArthur  Foundation. 

Other  exonerees  have  also  worked 
to  assist  wrongfully  convicted  prisoners, 
including  Jeffrey  Deskovic,  who  served  16 
years  in  prison  and  used  his  own  funds  to 
start  a foundation  in  New  York  City  to  help 
free  the  innocent.  [See:  PLN,  April  2016, 
p.30;  Aug.  2013,  p.l] . 

Sources:  www.cnn.com, www.r-a-e.org, 
www.  nytimes.  com,  www.  innocenceproject.  org, 
www.  mic.  com,  www.  trueconvictionfilm.  com 


Former  Pennsylvania  Prison  Guard  and 
Prisoner  Charged  with  Child  Sex  Trafficking 

by  David  Reutter 


An  unlikely  alliance  between  a prison 
guard  and  a former  prisoner  ended  in 
both  being  charged  with  enslaving  two 
teenagers  and  forcing  them  into  prostitu- 
tion. 

While  serving  time  for  a parole  viola- 
tion and  drug  offense  from  February  2007 
to  September  2008,  Pennsylvania  prisoner 
Rasul  Abernathy,  32,  met  guard  Postaunta- 
ramin  Walker,  34.  Walker  continued  to 
work  at  the  prison  as  she  became  Aberna- 
thy’s girlfriend. 

Following  his  release,  Abernathy  met  a 
16-year-old  girl  in  June  2012.  She  told  him 
that  she  had  run  away  from  a court-ordered 
juvenile  program  at  the  Allegheny  County’s 
Shuman  Juvenile  Detention  Center. 

“Abernathy  told  her  that  she  could  live 
with  his  girlfriend,  Walker”  FBI  Special 
Agent  Michael  Goodhue  wrote  in  an  af- 
fidavit. “At  the  time,  he  did  not  disclose  to 
the  juvenile  that  he  also  lived  with  Walker.” 

He  also  failed  to  inform  her  that  the 
residence  only  had  one  bed,  which  the  girl 
shared  with  the  couple.  From  July  2012  to 
March  2013,  Abernathy  and  Walker  posted 
online  ads  with  the  girl’s  picture,  offering 
her  for  sexual  services.  Before  sending  her 
out,  they  would  give  her  marijuana  and  pain 
pills  to  relax  her.  Abernathy  would  tell  her 
how  much  to  charge,  while  Walker  showed 


her  how  to  dress  and  apply  make-up.  When 
she  returned  they  gave  her  alcohol. 

If  the  girl  refused  to  perform  sexual 
services  or  tried  to  run  away,  Abernathy 
would  punch  her  in  the  ribs,  choke  her 
and  pull  her  hair.  Walker  also  beat  her.  The 
girl  contacted  a counselor  she  trusted  and 
was  placed  in  a juvenile  facility,  but  escaped 
and  called  Abernathy  to  pick  her  up.  They 
moved  from  Pittsburgh  to  Philadelphia,  and 
the  prostitution  continued.  The  girl  finally 
fled  the  couple’s  residence  after  she  was 
raped  by  another  former  prisoner,  which 
Abernathy  called  a “learning  experience.” 
When  she  ended  up  in  a Pittsburgh  juvenile 
facility,  she  informed  authorities  about  her 
sexual  enslavement. 

Abernathy  and  Walker  were  charged 
with  conspiracy  to  engage  in  sex  trafficking 
and  sex  trafficking  of  a child;  they  were  also 
charged  with  prostituting  a 17-year-old  boy 
between  December  2012  and  March  2013. 

Abernathy  was  sentenced  in  January 
2015  to  ten  years  in  prison  after  pleading 
guilty  a few  months  earlier.  In  February 
2015,  Walker  also  received  ten  years  for 
sex  trafficking  children  and  forcing  the  two 
teens  into  prostitution. 


Sources:  www.nbcphiladelphia.com,  Associ- 
ated Press,  www.  wtae.  com 
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Another  WA  DOC  Asbestos  Abatement  Program 
Shut  Down;  Prison  Officials  Fined 


The  Washington  Department  of 
Corrections  (WDOC)  was  fined 
$141,000  after  an  inspection  found  code 
violations  that  exposed  prisoners  working  in 
an  asbestos  abatement  program  to  elevated 
risks  of  cancer  and  lung  disease. 

Since  1990,  the  WDOC  had  trained 
and  certified  prisoners  in  asbestos  removal. 
Those  prisoners  were  then  paid  $4.00  an 
hour  for  performing  asbestos  abatement. 

In  2013,  seven  Cedar  Creek  Correc- 
tions Center  (CCCC)  prisoners  worked  in 
two  nine-hour  shifts  to  remove  4,000  feet 
of  old  vinyl  floor  tiles  and  adhesive  in  the 
dining  area  of  the  Washington  Corrections 
Center  for  Women  (WCCW). 

On  June  8,  2013,  the  Washington 
Department  of  Labor  & Industries  (DLI) 
inspected  the  WCCW  abatement  project 
and  found  negligent  work  practices  that 
violated  the  Washington  State  Industrial 
Safety  and  Health  Act  (WISHA).  As  a 
result,  prisoner  workers  may  have  inhaled 
asbestos  dust,  which  can  cause  lung  disease 
or  cancer,  according  to  DLI. 

Specifically,  the  workers  failed  to  soak 
the  dry  material  in  water  to  keep  asbestos 
dust  out  of  the  air.  And  although  prisoners 
were  issued  masks,  gloves  and  other  protec- 
tive equipment,  inspectors  found  they  did 
not  wear  that  gear  at  all  times  and  their  su- 
pervisors failed  to  take  corrective  measures. 

On  December  13,  2013,  DLI  issued 
prison  officials  a citation,  finding  seven 
separate  code  violations  and  imposing  a 
$141,000  fine.  The  WDOC  quickly  termi- 
nated the  program  on  December  31, 2013, 
but  denied  that  workers  had  been  exposed 
or  that  the  closure  was  due  to  the  DLI 
investigation. 

“We  had  already  been  planning  to  shut 
the  program  down  because  of  the  risk”  of 
asbestos  exposure,  WDOC  spokeswoman 
Norah  West  stated  at  the  time. 

On  February  28,  2014,  the  WDOC 
and  DLI  entered  into  a settlement  agree- 
ment under  which  the  fine  was  reduced  to 
$70,500,  according  to  the  Tacoma  News 
Tribune.  In  exchange  for  the  reduced  fine, 
prison  officials  agreed  to  provide  asbestos 
awareness  training  to  approximately  1,000 
employees  and  purchase  five  PortaCount 


by  Mark  Wilson 

respirator  fit  testers.  Still,  the  WDOC  did 
not  admit  that  its  conduct  was  illegal  or  in 
violation  of  WISHA  regulations. 

In  July  2008,  the  McNeil  Island  Prison 
in  Washington  had  been  fined  $28,400  by 
the  DLI  for  similar  hazardous  asbestos 
removal  practices.  [See:  PLN,  June  2009, 
P-12]. 

At  least  one  other  state  prison  system 
currently  operates  an  asbestos  abatement 
program  that  employs  prisoners.  Utah 
Correctional  Industries  (UCI)  has  been 


PRISON  IS  NOT  A PLACE  CONDUCIVE 
to  maintaining  good  mental  health, 
whether  in  the  United  States  or  elsewhere. 
The  Ministry  of  Justice  in  the  United 
Kingdom  has  found  that  depression  and 
suicide  are  major  problems  in  that  nation’s 
prison  system.  According  to  a University 
of  Warwick  report,  citing  a Ministry  study, 
“49%  of  female  and  23%  of  male  prisoners 
were  suffering  from  anxiety  and  depression, 
as  opposed  to  19%  of  women  and  12%  of 
men  in  the  general  UK  population.” 

These  mental  health  conditions  often 
arise  as  a result  of  little  or  no  contact  with 
family  members  and  friends. The  Ministry 
study  indicated  that  30%  of  prisoners  who 
committed  suicide  had  no  contact  with 
their  families  while  incarcerated.  A program 
called  “Prisoners’  Penfriends”  has  stepped 
into  the  breach  to  counteract  feelings  of  iso- 
lation and  depression.  Under  the  program, 
which  is  approved  by  HM  Prison  Service, 
trained  volunteers  whose  identities  are 
concealed  for  reasons  of  safety  correspond 
with  participating  prisoners. 

The  project’s  supervisor,  University  of 
Warwick  professor  Jacqueline  Hodgson, 
stated,  “The  prisoner  and  volunteer  accounts 
paint  a rich  picture  of  genuine  relationships 
of  care  and  trust  between  penfriends  which 
demonstrate  that  even  within  the  constraint 
necessary  for  the  protection  of  volunteers, 
simple  letter-writing  relationships  can  lead 


operating  its  own  asbestos  removal  service 
since  1987.  UCI  estimates  the  state  saves 
20-50%  on  direct  costs  by  using  trained 
prisoners  to  perform  the  removal  work  at 
government  buildings,  including  schools. 
UCI  also  claims  that  prisoners  who  par- 
ticipate in  the  program  have  a reduced  risk 
of  recidivism  - though  they  don’t  mention 
whether  they  have  an  increased  risk  of 
cancer  or  asbestosis. 

Sources:  News  Tribune,  www.uci.utah.gov 


to  tangible  benefits  for  both  prisoners  and 
volunteers.” 

Based  upon  the  Warwick  report, 
“Prisoners  who  participate  in  the  scheme 
are  typically  male,  serving  long  or  indeter- 
minate sentences  and  many  have  little  or 
no  contact  with  anyone  else  outside  prison. 
Typically  they  sign  up  ...  for  relief  from 
isolation  (whether  friendship  and  support 
or  simply  contact  with  the  outside  world) 
or  to  get  some  distraction  from  prison  life.” 
Both  prisoners  and  the  volunteers  - most 
of  whom  are  women  over  the  age  of  fifty 
- are  uniformly  positive  in  their  analysis  of 
the  program. 

The  benefits  of  Prisoners’  Penfriends 
are  many,  including  relief  from  isolation, 
positive  changes  to  self  identity,  distraction 
from  the  negative  prison  environment  and 
“raised  hopes  for  life  beyond  prison.”  Also 
noted  were  the  benefits  of  rehabilitation 
through  interaction  with  people  on  the 
outside  who  are  genuinely  interested  in 
the  well-being  and  mental  health  of  their 
correspondents. 

Many  prisoners  commented  on  how 
they  enjoyed  being  “believed  in”  and  given  a 
chance  to  see  themselves  as  someone  other 
than  an  incarcerated  offender.  Volunteers  in 
the  program  expressed  a profound  feeling 
of  satisfaction  for  having  a helpful  influence 
on  prisoners’  lives  through  letter-writing. 

The  positive  outcomes  cited  in  the 
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Prisoners’  Penfriends  report  could  also 
benefit  prisoners  in  the  United  States.  Jails 
and  prisons  are  regular  stops  for  charitable 
and  faith-based  organizations,  which 
provide  a touch  of  the  “outside  world”  to 
prisoners.  It  would  be  a small  but  welcome 
step  for  those  and  other  groups  to  work 
with  corrections  officials  to  help  prisoners 
maintain  and  improve  their  mental  health 
through  volunteer-based  correspondence 
programs.  Such  programs  would  have  an 


unquestionably  positive  impact  in  terms  of 
motivating  personal  change  and  reducing 
recidivism. 

Instead,  however,  prison  officials  in 
the  U.S.  often  try  to  minimize  contact 
between  prisoners  and  the  outside  world 
- for  example,  by  prohibiting  offenders 
from  soliciting  pen  pals  or  using  pen  pal 
services,  as  is  the  case  in  Florida,  Indiana 
and  Missouri  (a  similar  policy  is  currently 
being  considered  in  Texas).  While  security 


concerns  are  typically  cited  as  reasons  for 
such  restrictions,  the  rehabilitative  and 
mental  health  benefits  of  correspondence 
with  people  outside  of  prison  are  seldom 
discussed.  At  least  three  federal  courts  have 
upheld  limitations  on  prisoners’  access  to 
pen  pal  services.  [See,e.g.:  PLN,  Aug.  2012, 
p.22;  May  2012,  p.24].H 

Sources:  www.phys.org,  www.prisonerspen- 
friends.  org,  www.firstamendmentcenter.  org 


Pursuant  to  the  U.S.  Supreme  Court’s 
recent  decision  in  Holt  v.  Hobbs,  135 
S.Ct.  853  (2015)  [PLN,  Aug.  2015,  p.50], 
the  Texas  Department  of  Criminal  Justice 
(TDCJ)  changed  its  grooming  policy  on 
August  1,2015.  The  new  policy  allows  pris- 
oners to  grow  beards  for  religious  reasons  up 
to  one-half  inch  long;  however,  one  prisoner 
had  already  received  a judgment  permitting 
him  to  wear  a “fist-length”  beard  four  inches 
long,  which  was  affirmed  on  appeal. 

In  March  2009,  Texas  state  prisoner 
David  Raseed  Ah  filed  suit  in  federal  court 
pursuant  to  42  U.S.C.  § 1983,  alleging 
his  Muslim  religious  faith  required  that 
he  wear  a white  knit  kufi  (a  brimless  hat 
traditionally  worn  in  parts  of  Africa) 
throughout  the  prison  instead  of  only  in 
his  cell,  as  required  by  prison  regulations, 
and  that  he  grow  a “fist-length”  beard.  The 
district  court  ruled  in  Ali’s  favor  follow- 
ing a July  2014  bench  trial,  and  issued  an 
injunction  allowing  him  to  wear  his  kufi 
and  grow  a longer  beard. 

Texas  prison  officials  appealed.  The 
court  denied  a stay  of  the  appeal  pending 
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not  satisfy  the  compelling-interest  test,” 
it  also  held  that  a blanket  ban  on  longer 
beards  was  not  the  least  restrictive  means 
to  address  the  prison  system’s  security 
concerns.  The  appellate  court  also  rejected 
the  TDCJ’s  arguments  that  longer  beards 
would  hinder  searches  for  contraband,  make 
it  harder  to  identify  prisoners  who  escape 
and  lead  to  higher  costs  of  prison  opera- 
tions. Similar  arguments  failed  with  respect 
to  the  wearing  of  kufis  by  Muslim  prisoners. 
Accordingly,  the  district  court’s  judgment 
was  affirmed.  S ee:Ali  v.  Stephens,  2016  U.S. 
App.  LEXIS  7964  (5th  Cir.  May  2, 2016). 

Meanwhile,  while  the  appeal  was 
pending,  the  district  court  awarded 
Ah  $214,160.44  in  attorney  fees  and 
$16,312.72  in  costs.  Set:  Alt  v.  Quarterman, 
U.S.D.C.  (E.D.  Texas),  Case  No.  9:09-cv- 
00052-ZJH.  FI 

Additional  source:  Dallas  Morning  News 
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Fifth  Circuit  Holds  Texas  Prisoner  Has 
Right  to  Grow  "Fist-Length"  Beard 

the  Supreme  Court’s  decision  in  Holt,  and 
the  TDCJ  implemented  its  new  grooming 
policy  that  allows  prisoners  to  grow  a beard 
not  longer  than  one-half  inch  for  religious 
reasons,  with  prior  approval  by  prison  staff. 

There  was  no  change  in  the  TDCJ’s  policy 
for  religious  headwear. 

The  U.S.  Department  of  Justice’s  Civil 
Rights  Division  filed  an  amicus  brief  in 
support  of  Ali;  federal  attorneys  argued 
that  Texas  had  “failed  to  show  why,  if  kufis 
and  beards  can  be  managed  in  other  pris- 
ons, they  cannot  be  in  Texas”  - reasoning 
similar  to  that  cited  by  the  Supreme  Court 
in  Holt.  However, Texas  Attorney  General 
Ken  Paxton’s  office  claimed  that  longer 
beards  would  pose  a security  concern  and 
become  “a  hotbed  of  contraband  traffick- 
ing” in  state  prisons. 

In  May  2016  the  Fifth  Circuit  entered 
a ruling  in  favor  of  Ali,  following  Holt. 

While  the  Court  of  Appeals  found  the 
district  court  had 
“erred  in  concluding 
that  TDCJ’s  ban  on 
four-inch  beards  did 
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Tenth  Circuit  Affirms  Murder  Conviction  Called 
into  Question  by  New  DNA  Evidence 


IN  2005,  FEDERAL  PRISONER  MARK  JOR- 

dan  was  convicted  of  the  June  1999 
recreation-yard  murder  of  fellow  prisoner 
David  Stone  at  USP  Florence  in  Florence, 
Colorado.  In  2012,  another  prisoner  who 
had  been  present  at  the  time  of  that  murder, 
Sean  Riker,  confessed  to  the  stabbing  and 
was  linked  to  the  murder  weapon,  a 12-inch 
shank,  by  DNA  evidence.  Jordan’s  attorney 
filed  for  a new  trial  under  Federal  Rule  of 
Criminal  Procedure  33  based  upon  newly- 
discovered  evidence. 

The  district  court  judge  - the  same 
judge  who  had  presided  over  the  original 
criminal  proceeding  against  Jordan  - 
conducted  the  Rule  33  hearing.  Defense 
counsel  presented  Riker  and  a DNA  expert, 
but  federal  prosecutors  called  six  witnesses 
in  rebuttal.  None  of  the  six  had  testified  at 
J ordan’s  original  trial,  but  all  now  implicated 
him  in  the  killing.  Four  said  that  Stone 
had  named  Jordan  as  his  killer  with  his 
dying  declaration,  one  said  he  saw  Jordan 
stab  Stone  and  the  last  witness  claimed 
to  have  heard  Jordan  make  incriminating 
statements.  The  district  court  denied  relief 
under  Rule  33. 

Jordan  appealed,  arguing  that  “Rule  33 
permits  consideration  only  of  (1)  evidence 
admitted  at  trial  and  (2)  newly  discovered 
evidence  offered  by  the  defendant.  Based 
on  these  two  types  of  evidence  alone,  he 
contends  that  he  satisfied  his  burden  under 
Rule  33  to  warrant  a new  trial.  Second,  he 
argues  that,  even  if  Rule  33  permits  new 
government  evidence,  the  Federal  Rules  of 
Evidence  and  the  Confrontation  Clause 
each  should  have  barred  admission  of  Mr. 
Stone’s  dying  declarations,”  according  to  the 
Tenth  Circuit’s  November  20,2015  opinion 
affirming  the  district  court. 

Despite  the  new  DNA  evidence  and 
Riker’s  affidavit,  the  appellate  court  noted 
that  Riker,  when  called  to  testify  at  the  hear- 
ing, had  recanted  his  confession  and  named 
Jordan  as  the  murderer.  It  also  pointed  out 
that  Riker  had  said  he  touched  the  knife  be- 
fore the  murder  when  it  was  playfully  thrust 
at  him,  which  resulted  in  his  DNA  being 
found  on  the  weapon,  and  only  confessed  to 
killing  Stone  because  “he  thought  he  would 
be  better  off  a murderer  in  a federal  prison 


by  Derek  Gilna 

than  a child  molester  in  a state  prison.” 

The  Court  of  Appeals  wrote  that  “Jor- 
dan failed  to  carry  his  burden  under  Rule 
33  based  on  adding  his  newly  discovered 
evidence  to  the  trial  evidence.  Any  error  the 
district  court  may  have  made  in  considering 
new  government  evidence  was  therefore 
harmless.  In  resolving  Mr.  Jordan’s  appeal 
...  we  express  no  opinion  on  whether  it  is 
proper  for  a district  court  to  consider  new 
evidence  from  the  prosecution  when  a de- 


OVER  THE  PAST  FIVE  YEARS  THE  CRIME 

rate  has  steadily  declined  in  New  York 
City.  Meanwhile,  the  city’s  incarceration 
rate  has  decreased,  too. 

“New  York’s  crime  rate  has  gone  down 
more  quickly  and  more  steeply  than  the  rest 
of  the  country  and  we  are  the  model  for  low 
crime  in  this  nation,”  declared  then-New 
York  Mayor  Michael  Bloomberg  at  a De- 
cember 20,2012  Department  of  Correction 
graduation  ceremony.  “But  unlike  the  rest 
of  the  country,  the  number  of  people  we 
are  incarcerating  has  also  gone  down.  Some 
people  say  the  only  way  you  stop  crime  is 
to  incarcerate.  We  have  proven  that  to  be 
untrue:  successfully  preventing  crime  and 
breaking  cycles  of  criminal  activity  can  save 
thousands  from  a life  of  cycling  through  the 
criminal  justice  system.” 

In  2001,  the  New  York  City  (NYC) 
crime  rate  was  13  percent  higher  than  the 
rest  of  the  nation.  Between  2001  and  2010, 
however,  major  felonies  fell  32  percent  in 
NYC  while  the  rest  of  the  country  saw  a 
decrease  of  only  13  percent. 

The  New  York  Police  Department 
(NYPD)  announced  a “new  record-low” 
level  of  violent  crime  in  2015  compared  to 
the  previous  year.  Overall,  the  number  of 
arrests  declined  13  percent  - to  333,115 
arrests  - by  the  end  of  2015  compared  to 
2014  arrests.  NYC  also  experienced  a de- 
cline in  drug  possession  arrests  for  the  third 
year  in  the  row,  which  could  partially  be 


fendant  moves  for  a new  trial  under  Rule 
33(a)  because  we  need  not  do  so  to  decide 
this  appeal  ...  [and]  we  decline  to  address 
his  additional  argument  that  the  dying 
declarations  were  inadmissible.” 

Jordan  sought  certiorari  review  by  the 
Supreme  Court,  which  was  denied  on  April 
18,  2016.  He  remains  in  federal  prison, 
serving  a 420-month  sentence.  See:  United 
States  v.  Jordaji,  806  F.3d  1244  (10th  Cir. 
2015),  cert,  denied. 


attributed  to  the  city’s  new  marijuana  policy 
announced  in  November  2014.  There  were 
over  10,000  fewer  arrests  for  marijuana  pos- 
session in  2015  compared  to  the  previous 
year  and  less  than  half  the  marijuana-related 
arrests  compared  to  2011. 

“As  we  end  this  year,  the  City  of  New 
York  will  record  the  safest  year  in  its  history, 
its  modern  history,  as  it  relates  to  crime,” 
said  NYPD  Chief  William  J.  Bratton,  ac- 
cording to  an  article  published  by  the  Daily 
Intelligencer  on  December  27, 2015. 

Yet  between  2001  and  2011,  NYC’s 
incarceration  rate  dropped  32  percent  while 
the  national  rate  increased  5 percent.  From 
2006  to  2010  the  city’s  jail  population  fell 
from  14,241  prisoners  to  around  12,000. 
The  number  of  detainees  in  NYC’s  jail 
system  reached  9,674  by  the  end  of  2015. 

Not  everyone  is  convinced  these  sta- 
tistics mean  less  crime  is  being  committed. 
Some  critics  even  suggest  the  NYPD  might 
be  doctoring  reports  and  re-categorizing 
violent  crimes  as  lesser  crimes  to  ensure 
the  numbers  continue  to  plummet,  in  order 
to  make  the  police  department  look  good. 

“I  would  like  to  see  an  outside  body, 
somewhere,  taking  a look  at  this.  [My]  con- 
cern is  it’s  become  business  as  usual  now,  with 
the  Police  Department  and  its  really  creative 
accounting  at  this  point,”  retired  police  cap- 
tain John  Eterno  told  the  New  York  Times. 

On  the  other  hand,  NYC  officials 
credit  effective  crime  prevention  efforts  and 
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social  justice  programs  for  the  declines  in 
both  crime  and  incarceration  rates. 

“Policing  strategies  that  reduce  crime 
have  the  added  benefit  of  dramatically 
reducing  incarceration  in  New  York  City,” 
said  John  Feinblatt,  Mayor  Bloomberg’s 
Chief  Policy  Advisor.  “This  was  not  fore- 
ordained. Instead  it  is  the  result  of  stopping 
crimes  before  they  happen,  and  keeping 
those  who  would  have  been  convicted  of 
those  crimes  out  of  jails,  productively  en- 
gaged in  their  communities.” 

The  city  has  implemented  several  Alter- 
natives to  Detention  programs  for  juvenile 
offenders,  such  as  community-based  after- 
school supervision  programs  and  Intensive 
Community  Monitoring.  After  launching 
those  initiatives,  NYC  saw  a 23  percent 
drop  in  juvenile  re-arrest  rates.  Since  2007, 
the  Juvenile  Justice  Initiative  has  provided 
intensive  evidence-based  services  to  youth 
who  otherwise  would  be  serving  time  in  an 
institutional  setting;  the  program  has  seen  a 
10  percent  drop  in  re-arrests  and  a 29  percent 
decrease  in  arrests  for  violent  felonies  among 
participants. The  city  also  offers  a network  of 
felony  drug  courts  that  provide  adult  drug  and 
property  offenders  with  judicially-monitored, 


treatment-based  alternatives  to  incarceration. 

“The  innovative  programs  we  are  putting 
in  place,  such  as  ABLE  - which  helps  incar- 
cerated youth  to  make  better  decisions  - and 
other  programs  focusing  on  adult  inmates, 
both  behavioral  programs,  promise  to  make 
measurable  difference  in  institutional  conduct 
and  recidivism  rates, ’’said  then-NYC  Correc- 
tion Commissioner  Dora  Schriro. 

Transitional  services  for  released  offend- 
ers play  a key  role  in  reducing  recidivism. 
NYC’s  Center  for  Employment  Oppor- 
tunity’s Transitional  Job  Program  serves 
ex-prisoners  who  are  returning  to  the 
community,  and  program  participants  are  re- 
portedly less  likely  to  be  convicted  of  a crime 
and  re-incarcerated  than  non-participants. 

“Getting  out  is  hard,  staying  out  is 
harder,”  admitted  former  NYC  Deputy 
Mayor  Linda  Gibbs.  “We  will  continue 
working  together  to  break  down  the  barri- 
ers that  impede  a newly-released  individual 
from  succeeding,  and  we  will  work  with 
communities  throughout  the  city  to  ensure 
safety  as  well  as  support  the  success  of  com- 
munity members  when  they  come  home.” 

The  declining  crime  and  incarceration 
rates  in  New  York  City  serve  as  just  one  ex- 


ample that  crime  rates  can  be  reduced  without 
increasing  prison  or  jail  populations. 

Sources:  Mayor’s  Press  Release  (Dec.  20, 
2012);  www.scoc.ny.gov; www.nymag.com; 
www.  ny  times,  com 
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Seventh  Circuit  Reverses  Dismissal  of  Illinois  Prisoner's  § 1983  Action 


WILLIAM  NALLY,  INCARCERATED  AT 

the  Stateville  Correctional  Center  in 
Illinois,  was  given  eleven  diabetes  tests  by 
prison  medical  staff  over  a period  of  five 
years  starting  in  2005.  Despite  the  fact  that 
several  of  those  tests  showed  he  was  either 
diabetic  or  pre-diabetic,  he  was  not  advised 
of  the  results  until  2010.  It  was  only  then 
that  Nally  realized  he  had  a serious  and 
potentially  life-threatening  condition,  and 
he  filed  a pro  se  federal  civil  rights  complaint 
alleging  deliberate  indifference. 

The  district  court  dismissed  his  suit 
for  failure  to  file  before  the  expiration  of 
the  statute  of  limitations.  After  reviewing 
the  facts  of  the  case,  the  Seventh  Circuit 
reversed  that  dismissal  on  August  24,2015. 

Nally,  the  Court  of  Appeals  stated, 
“required  treatment  but  appears  not  to  have 
received  any.  A prediabetic  often  can  avoid 
or  delay  becoming  diabetic  by  cutting  his 
sugar  intake  in  accordance  with  advice  from 
a nutritionist,  by  dieting,  and  by  increased 
exercise  or  other  physical  activity.” 

“For  the  medical  staff  of  a prison, 
to  know  that  an  inmate  is  diabetic  or 
prediabetic,  yet  not  tell  him,  let  alone  do 
nothing  to  treat  his  condition,  is  therefore, 
to  be  reckless  (a  synonym  for  deliberately 
indifferent),” the  appellate  court  continued. 
“Deliberate  indifference  to  a prison  inmate’s 
serious  health  problems  is  of  course  action- 
able under  42  U.S.C.  § 1983.” 

The  Seventh  Circuit  also  rejected  the 
district  court’s  finding  that  the  action  was 
barred  by  the  applicable  two-year  statute 
of  limitations,  noting  that  Nally  did  not 
learn  of  his  condition  until  2010,  after  rapid 
deterioration  of  his  eyesight  and  cramps  and 
numbness  in  his  left  foot.  “The  statute  of 
limitations  in  federal  tort  suits  starts  to  run 
when  a person  knows  that  he  is  injured  and 
knows  what  caused  his  injury,”  the  Court 
of  Appeals  wrote.  That  lack  of  knowledge 
prior  to  2010  would  have  tolled  the  run- 
ning of  the  statute.  The  Court  also  noted 
the  statute  would  have  been  tolled  while 
Nally  was  exhausting  his  administrative 
remedies,  a necessary  prerequisite  to  filing 
a federal  lawsuit. 

Finally,  the  appellate  court  opined  that 
district  courts  hearing  pro  se  prisoner  civil 
rights  complaints  would  be  well-advised  to 
appoint  counsel  to  expedite  discovery  and 
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handle  other  necessary  actions  to  ensure 
that  well-founded  claims  receive  the  atten- 
tion they  deserve.  See:  Nally  v.  Ghosh , 799 
F.3d  756  (7th  Cir.  2015). 


Federal  immigrant  detention  has 
long  been  a boon  to  private  prison 
companies  Corrections  Corporation  of 
America  (CCA)  and  the  GEO  Group,  the 
nation’s  two  largest  private  prison  firms, 
both  ofwhich  trade  on  the  New  York  Stock 
Exchange.  Much  of  that  success  is  the  direct 
result  of  lobbyists  employed  by  the  private 
prison  contractors. 

Between  2011  and  2012,  CCA  and 
GEO  spent  over  $4,350,000  competing 
for  federal  prison  contracts.  Many  of  those 
contracts  involved  the  detention  of  un- 
documented immigrants.  While  that  may 
seem  like  a lot  of  money,  the  two  companies 
netted  $1.4  billion  in  detention  contracts 
from  the  federal  government  in  201 1 alone. 
The  more  prominent  lobbying  firms  that 
represent  CCA  include  Akin  Gump  Strauss 
Hauer  &Feld,  LLP;  McBee  Strategic  Con- 
sulting, LLC;  Mehlman  Vogel  Castagnetti, 
Inc.;  and  Sisco  Consulting,  LLC. 

According  to  their  2015  annual  reports, 
both  CCA  and  GEO  Group  receive  over 
40%  of  their  gross  revenue  from  the  federal 
government  - and  a large  amount  of  that 
revenue  is  from  Immigration  and  Customs 
Enforcement  (ICE),  for  immigrant  detention. 

Grassroots  Leadership  and  Detention 
Watch  Network,  both  non-profit  organiza- 
tions that  oppose  prison  privatization,  reported 
that  over  half  of  ICE  detention  facilities  are 
operated  by  private  contractors.  Those  private 
prison  firms  thus  have  a financial  interest  in  the 
continued  criminalization  and  incarceration  of 
undocumented  immigrants. 

“At  the  federal  level,  initiatives  related 
to  border  enforcement  and  immigration 
detention  with  an  emphasis  on  criminal 
alien  populations  as  well  as  the  consolida- 
tion of  existing  detainee  populations  have 
continued  to  create  demand  for  larger-scale, 
cost  efficient  facilities,”  stated  George  Zoley, 


Following  remand,  the  district  court 
appointed  counsel  to  represent  Nally  in 
November  2015,  and  the  case  remains 
pending. 


CEO  of  the  GEO  Group. 

In  its  most  recent  annual  report,  CCA 
acknowledged  that  immigration  reform 
“could  affect  the  number  of  persons  ar- 
rested, convicted,  and  sentenced,  thereby 
potentially  reducing  demand  for  correc- 
tional facilities”  to  house  detainees. 

Consequently,  the  two  private  prison  cor- 
porations have  spent  large  sums  on  lobbyists 
to  protect  their  interests.  CCA  spends  most 
of  its  money  lobbying  the  House  and  Senate 
on  issues  that  include  “the  construction  and 
management  of  private  prisons  and  detention 
facilities”;  “monitor[ing]  immigration  reform” 
and  “provisions  related  to  ICE  detention.”  It 
paid  over  $2  million  to  lobbyists  in  2011  and 
2012  to  lobby  for  a Department  of  Homeland 
Security  appropriations  bill,  specifically  with 
respect  to  “provisions  related  to  ICE  deten- 
tion; as  well  as  the  House  of  Representatives 
and  the  Senate  on  homeland  security  issues 
related  to  the  private  prison  industry.” 

Over  the  same  2011-2012  time  period, 
GEO  forked  over  more  than  $220,000  for 
three  lobbyists  to  represent  its  interests 
on  issues  related  to  “alternatives  to  deten- 
tion.” GEO  also  has  a financial  interest  in 
such  “alternatives”  - in  2011  the  company 
purchased  BI  Incorporated,  which  provides 
GPS  monitoring  of  offenders,  including 
released  immigrant  detainees. 

CCA  is  the  largest  private  prison  com- 
pany in  the  U.S;  it  operates  over  70  facilities 
in  20  states  and  the  District  of  Columbia 
with  a total  capacity  of  80,000-plus  beds. 
The  $970,000  spent  by  CCA  in  lobbying  in 
2012  appears  to  be  money  well  spent.  The 
Tennessee-based  company  netted  $570.2 
million  from  the  federal  government  alone 
that  year.  According  to  CCA’s  self-reported 
political  activity  and  lobbying  data,  it  spent 
$1.1  million  in  political  contributions  in 
2014  plus  “approximately  $2.6  million  in 
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fees  and  other  payments  related  to  lobbying 
at  the  Federal,  state,  and  local  levels.” 

CCA  and  GEO  Group  stand  to  benefit 
tremendously  from  the  immigration  reform 
legislation  introduced  by  the  bipartisan  “Gang 
of  8”  senators  and  President  Obama,  which 
thus  far  has  remained  stalled  in  Congress. 
That  may  explain  why  the  two  private  prison 
companies  gave  13  members  of  the  House 
and  Senate  more  than  $5,000  in  campaign 
contributions,  13  members  of  the  Senate 
and  one  member  of  the  House  more  than 
$20,000,  and  25  members  of  the  House  and 
Senate  $5,000  through  their  lobbyists.  At 
least  five  of  those  federal  lawmakers  sit  on  the 
House  or  Senate  budget  committee.  While 
the  immigration  reform  bill  has  failed  to  pass, 
CCA  and  GEO  continue  to  profit  from  im- 
migration detention  contracts,  particularly  at 
so-called  family  residential  centers. 

These  facilities,  sometimes  referred  to  as 
“babyjails,”are  infamous  for  detaining  women 
and  children  in  prison-like  conditions  while 
they  await  hearings  before  an  immigration 
court.  In  July  2015,  a federal  judge  ordered 
the  release  of  women  and  children  held  in 
family  detention  centers,  including  the  CCA- 
operated  South  Texas  Family  Residential 
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Center  in  Dilley,  Texas  and  the  GEO-run 
Karnes  County  Residential  Center,  also  in 
Texas.  No  action  has  been  taken  yet  as  the 
district  court’s  ruling  is  being  appealed. 

A few  months  later,  in  September 
2015,  the  U.S.  Commission  on  Civil  Rights 
released  a report  on  human  rights  abuses 
within  immigration  detention  facilities. 
The  bipartisan  Commission  found  that 
immigrant  women  and  children  were  be- 
ing held  in  detention  in  violation  of  their 
fundamental  rights. 

Both  CCA  and  GEO  Group  an- 
nounced greater  profits  than  anticipated 
in  their  2016  first-quarter  earnings  reports. 
GEO  experienced  a 19  percent  spike  in 
revenue  to  $510  million  during  the  first 
quarter,  while  CCA  reported  a five  percent 
increase  from  the  previous  year’s  first  quar- 
ter, or  almost  $450  million  in  gross  revenue. 

“Our  financial  performance  was  driven 
primarily  by  stronger  than  anticipated 
demand  from  our  federal  partners,  most 
notably  Immigration  and  Customs  En- 
forcement,” CCA  CEO  Damon  Hininger 
said  in  a May  4, 2016  press  release. 

Both  companies  credited  most  of 
their  financial  success  to  the  operation  and 


expansion  of  immigrant  family  detention 
centers  in  Texas. 

“It’s  sickening  to  hear  CCA  and 
GEO  brag  about  their  profitable  quarter 
to  shareholders.  That  money  is  made  ofF 
the  suffering  of  mothers  and  children  who 
came  to  the  U.S.  for  refuge,”  said  Cristina 
Parker  with  Grassroots  Leadership. 

According  to  an  article  published  by  The 
Atlantic  on  May  6, 2016,  the  average  stay  at 
the  Dilley  facility  is  about  three  weeks,  while 
some  immigrant  detainees  had  been  held  up 
to  a year.  Over  50  percent  of  the  detainees 
were  minors,  with  an  average  age  of  nine. 

It  is  not  only  the  detainees  who  are 
paying  the  heavy  price  of  detention.  It 
costs  taxpayers  approximately  $160  per 
day  to  house  each  detainee  at  the  Karnes 
facility,  and  $300  per  day  at  the  Dilley  fa- 
cility - which  only  serves  to  further  enrich 
CCA  and  GEO  Group,  and  the  companies’ 
stockholders. 

Sources:  www.grassrootsleadership.org, 
www. thinkprogress.org,  www.glohe- 
newswire.com,  www.alternet.org,  www. 
theatlantic.com,  www.usccr.gov, www.rt.com, 
www.  newsmax.  com 
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Bail  Bond  Payment  Plans  Face  Scrutiny,  Criticism  in  New  Jersey 


In  May  2oi4,NewJersey’s  State  Com- 
mission  of  Investigation  (SCI)  concluded 
a “broad-based”  probe  into  the  state’s  bail 
bond  industry  for  allowing  criminal  defen- 
dants to  get  out  of  jail  with  lower  upfront 
costs  and  weekly  or  monthly  payment  plans, 
a law  enforcement  source  told  the  Newark 
Star-Ledger. 

“You  have  to  keep  up  with  the  market 
because  if  you  don’t,  you’re  going  to  be  out 
of  business,”  Glenn  Johnson,  who  manages 
Right  Away  Bail  Bonds,  said  of  bailing  out 
defendants  with  little  to  no  down  payment. 

But  while  the  new  bail  schemes  are 
frustrating  prosecutors  who  rely  on  pretrial 
detention  to  coerce  defendants  into  unfair 
plea  bargains,  they  are  also  forcing  friends 
and  family  who  have  co-signed  for  the 
bonds  to  take  over  payments  if  a defendant 
is  convicted  or  jumps  bail. 

Before  the  payment-plan  trend,  defen- 
dants were  typically  required  to  pay  10%  of 
the  bond  amount  set  by  a preliminary  or 
trial  judge,  in  cash. 

If  bond  was  set  at  1100,000,  for  exam- 
ple, a bail  bondsman  required  a defendant  to 
pay  a premium  of  $10,000  to  get  out  of  jail 
- a payment  that  was  not  refundable  even 
if  he  or  she  was  eventually  found  not  guilty. 

Now,  some  defendants  are  getting  bailed 
out  on  payment  plans  of  $75  a week  or,  as 
Aaron  Bail  Bonds  in  Hackensack,  New 
Jersey  advertised  on  its  store-front  window, 
“$0  down  payment.”  ASAP  Bail  Bonds  next 
door  claims  “Instant  0%  approval.” 

“We’re  concerned  that  the  percent- 
ages are  getting  smaller  and  smaller  and 
smaller,  to  3%  or  less.  It  still  remains  such 
an  unregulated  industry,”  said  Gene  Rubino, 
acting  chief  of  stafF  for  the  Hudson  County 
Prosecutor’s  Office. 

A bail  payment  plan  got  Rasul  McNeil- 
Thomas  out  of  the  Essex  County  Jail  in 
October  2011,  five  months  after  he  alleg- 
edly killed  William  Johnson,  a 45 -year-old 
off-duty  Newark  police  officer.  A judge 
reduced  his  $1.5  million  bond  to  $250,000, 
and  a bail  bondsman  gave  his  family  a deal 
to  get  him  out,  resulting  in  public  outcry. 

A year  later,  however,  McN eil-Thomas 
was  returned  to  jail  when  his  family  couldn’t 
afford  to  make  the  bond  payments.  Jersey 
City’s  Ace  Bail  Bonds  then  stepped  in, 
took  $7,500  from  McN eil-Thomas’ family 
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as  a partial  payment  toward  the  $25,000 
premium  and  accepted  his  mother’s  home 
as  collateral  for  the  rest  of  the  bond.  The 
remainder  of  the  premium,  according  to 
a bail  hearing  transcript,  would  be  paid  in 
monthly  installments  of  $400  to  $450. 

When  a judge  increased  the  bond  to 
$500,000,  the  deal  with  Ace  fell  through. 
McN eil-Thomas  was  later  convicted  and 
sentenced  to  60  years  in  prison  in  April  2015. 

Rubino  said  bond  payment  plans  are 
also  helping  defendants  get  around  a 2007 
state  law  that  requires  them  to  prove  the 
money  they  put  towards  bail  is  legitimate. 
The  lower  the  down  payment,  the  easier  it 
is  to  prove  the  money  is  not  dirty. 

“As  the  percentages  they’re  asking  for 
as  down  payments  decrease,  the  more  dif- 
ficult it  becomes  for  the  state  to  learn  the 
legitimacy  of  the  funds,”  Rubino  stated. 

In  2004,  New  Jersey  legislators  voted 
down  a bill  which  would  have  required  that 
no  less  than  10%  be  posted  upfront  for  a 
bond  premium.  Lawmakers  believed  that 
such  a requirement  discriminated  against 
the  poor.  But  Ron  Olszowy  with  Nation- 
wide Bail  Bonds,  who  lobbied  in  favor  of 
the  bill,  said  those  concerns  were  misplaced. 

Many  of  the  co-signers  on  bail  payment 
plans,  he  noted,  are  “one  step  above  indigent.” 

“If  you  want  to  feel  sorry  for  someone, 
feel  sorry  for  the  people  who  get  roped  into 
these  1%  deals,”  Olszowy  said.  “It’s  making 
it  hard  for  these  people  to  survive.” 

Such  was  the  case  for  23 -year-old 
Gregory  Hargrove,  a fast-food  worker  in 
Newark  who  co-signed  for  his  childhood 
friend,  Gene  Williams,  on  an  $80,000 
bond  in  February  2010  after  Williams  was 
arrested  for  aggravated  assault  and  unlawful 
possession  of  a handgun. 

Williams  agreed  to  pay  Aaron  Bail 
Bonds  $100  a week  toward  the  $8,000 
premium,  and  made  at  least  several  of  those 
payments  until  10  months  later  when  he 
pleaded  guilty  to  the  gun  charge. 

After  W illiams’  conviction,  Aaron  B ail 
Bonds  sued  Hargrove  for  the  rest  of  the 
premium.  In  May  2013 , Hargrove  was  told 
by  an  Essex  County  court  that  he  had  to 
pay  nearly  $6,400. 

In  a letter  to  the  court,  Hargrove  wrote 
that  he  was  paying  child  support  for  two 
children  and  in  legal  trouble  himself,  and 


that  he  was  “not  in  the  condition  or  making 
enough  money  to  help  make  payments  for 
[Williams’]  bail  bond.” 

“People  who  work  hard  and  are  trying 
to  do  the  right  thing,  they  shouldn’t  take 
that  big  amount  from  you,”  Hargrove  told 
the  Star-Ledger.  “That’s  too  much.  If  I had 
known  they  were  going  to  hit  me  for  the 
$6,000, 1 would  have  gone  to  the  judge.” 

Every  week,  Hargrove  said,  $100  is 
taken  out  of  his  paycheck  to  cover  Wil- 
liams’bond  premium  while  Williams  now 
sits  in  prison. 

Meanwhile,  the  SCI  report  found 
that  a lack  of  government  regulation  had 
allowed  previously  prohibited  bail  bond 
businesses  back  into  the  industry.  These 
bail  bondsmen  allegedly  employ  prisoners 
inside  county  jails  to  recruit  new  clients 
among  recently-arrested  defendants.  The 
recruiters,  or  “runners,”  are  often  trustees 
with  greater  access  to  jail  common  areas; 
the  bondsmen  reimburse  the  runners  with 
cash  and  other  benefits. 

Some  bail  bondsmen  said  they  dislike 
making  payment-plan  deals  or  collect- 
ing from  co-signers.  But  they  do  it,  they 
claimed,  to  keep  up  with  competitors.  Bail 
industry  veterans  agreed  the  state  should 
intervene  and  enact  stricter  regulations. 

“It’s  cutthroat,”  said  A1  McCallen,  the 
owner  of  Ace  Bail  Bonds.  “These  guys  want 
it  all.  They’re  greedy.” 

In  its  report,  the  State  Commission  of 
Investigation  called  for  more  stringent  regula- 
tions prohibiting  the  use  of  prisoner  “runners” 
and  other  unlicensed  individuals  to  bring 
in  bail  bond  business.  Other  recommended 
changes  included  the  elimination  of  filing 
fees  when  posting  or  discharging  bail,  and 
criminalizing  the  already-borderline  illegal 
three-way  phone  calls  some  bondsmen  offer 
prisoners  as  an  incentive  to  sign  with  them. 

The  SCI  also  recommended  that 
oversight  of  the  bail  bond  industry  be 
moved  from  the  Department  of  Banking 
and  Insurance  to  the  Department  of  Law 
& Public  Safety  under  the  Office  of  the 
Attorney  General. 

The  SCI  report  exposed  a myriad  of 
flaws  and  loopholes  in  the  state’s  bail  bond 
system,  and  prompted  the  approval  of  2014 
state  ballot  questions  on  bail  reforms.  The 
main  purpose  of  the  reforms  was  to  shift  the 
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focus  of  bail  bonds  from  money  and  income 
to  risk  and  public  safety  considerations. 

“In  the  past,  those  who  could  afford  to 
pay  were  released  and  those  who  could  not 
stayed  incarcerated, "Judge  Stuart  Minkow- 
itz  told  the  Morris  County  freeholders  in 
September  2015. 

In  March  2016,  Camden,  Morris,  Sus- 
sex and  Passaic  counties  began  introducing 
some  bail  bond  changes  as  part  of  a pilot 
program  before  the  bail  reform  laws  go  into 
effect  statewide  on  January  1,2017. 

Millions  of  dollars  will  be  needed  to 


Rebecca  Riker,a  kitchen  supervisor 
at  the  Wabash  Valley  Correctional 
Facility  in  Indiana,  became  romantically 
involved  with  prisoner  Paul  Vest,  who 
also  worked  in  the  kitchen.  When  their 
relationship  was  exposed,  Riker  resigned 
her  position  and  the  couple  made  plans  to 
marry.  Prison  officials  denied  their  request, 
Riker  filed  suit  and  the  state  prevailed  on 
a summary  judgment  motion.  Riker  ap- 
pealed, claiming  that  her  right  to  marry  had 
been  unreasonably  restricted.  The  Seventh 
Circuit  Court  of  Appeals  agreed,  reversing 
and  remanding  the  case  on  August  14, 2015. 

Although  the  facts  in  this  suit  raise 
issues  of  concern  to  prisoners’  rights  advo- 
cates who  decry  abusive  or  coercive  sexual 
relationships  between  prisoners  and  guards, 
which  are  against  the  law  in  all  states,  the 
only  issue  before  the  appellate  court  was  the 
right  of  a former  guard  to  marry  a prisoner 
she  had  met  while  supervising  him. 

The  Seventh  Circuit  began  its  analysis 
by  noting  that  ‘“federal  courts  must  take 
cognizance  of  the  valid  constitutional 
claims  of  prison  inmates.  Prison  walls  do 
not  form  a barrier  separating  prison  inmates 
from  the  protections  of  the  Constitution,’” 
quoting  Turner  v.  Safiey, 482  U.S.  78  (1987). 
The  Court  of  Appeals  added,  “The  Con- 
stitution protects  a prisoner’s  fundamental 
right  to  marry;  individuals  do  not  lose  this 
constitutional  protection  simply  because 
they  are  imprisoned.” 

“Although  Ms.  Riker  is  not  a prisoner, 
‘so  far  as  challenges  to  prison  regulations 
as  infringing  constitutional  rights  are  con- 
cerned, the  standard  is  the  same  whether  the 


acquire  enough  staff  and  resources  to  imple- 
ment the  reforms,  and  it  is  undetermined 
where  that  money  will  come  from.  Passaic 
County  has  increased  court  filing  fees  to 
generate  additional  revenue  needed  to 
fund  the  changes,  while  other  counties  are 
considering  reallocating  funds  from  other 
areas  to  cover  the  costs  of  bail  reform. 

One  potential  solution?  Impose  fees  on 
bail  bond  companies. 

Sources:  www.nj.com,  www.bergendispatch. 
com,  www.  northjersey.  com,  www. nj.gov 


rights  of  prisoners  or  of  nonprisoners  are  at 
stake,”’  the  Court  wrote.  “In  determining  a 
regulation’s  reasonableness,  we  must  balance 
the  constitutional  right  asserted  against  the 
legitimate  penological  goals  of  the  prison.” 

The  appellate  court  examined  Riker’s 
claims  under  Turners  four-part  test  for 
reviewing  prison  regulations:  “(1)  whether  a 
valid,  rational  connection  exists  between  the 
regulation  and  a legitimate  government  in- 
terest behind  the  rule;  (2)  whether  there  are 
alternative  means  of  exercising  the  right  in 
question;  (3)  what  impact  accommodation 
of  the  asserted  constitutional  right  would 
have  on  guards,  other  inmates,  and  on  the 
allocation  of  prison  resources;  and  (4)  what 
easy  alternatives  exist  to  the  regulation....” 

In  its  decision  reversing  the  district 
court,  the  Seventh  Circuit  held  that  prison 
officials  “cannot  avoid  court  scrutiny  by 
reflexive,  rote  assertions. ’’The  Court  of  Ap- 
peals was  not  swayed  by  arguments  relying 
upon  prison  policies  or  security  concerns, 
since  Riker  was  only  seeking  a one-time 
visit  to  the  facility  to  perform  the  marriage 
ceremony  in  the  prison  chapel.  The  Court 
also  emphasized  that  prison  officials  had 
failed  to  present  evidence  to  substantiate  the 
over-restrictive  policy  that  precluded  Riker 
from  being  wed.  See:  Riker  v.  Lemmon,  798 
F.3d  546  (7th  Cir.2015). 

Following  remand,  a settlement  was 
finalized  in  April  2016  in  which  the  DOC 
agreed  to  allow  Riker  to  visit  the  Wabash 
Valley  prison  for  the  purpose  of  marry- 
ing Vest.  Further,  the  DOC  agreed  to  pay 
158,107.50  for  Riker’s  attorney  fees  and 
costs. 


National 
Federal  Legal 
Services 

• Federal 
Appellate 
Representation 
for  all  Circuits 
and  Supreme 
Court 

- Member  of  all  Federal 
Circuits  and  Supreme  Court 

- Over  150  Appeals  Filed 

• Federal  2255 
Habeas  Petitions 
anywhere  in  the 
United  States 

- Representation 

- Pro  Se  Litigation; 

Assistance  or 
Representation 

- Over  200  Habeas 
Represented 

Experienced  attorneys  make  the 
difference,  winning  cases  throughout 
the  United  States  for  over  20  years. 

www.federalappealslawyer.com 
2392  N.  Decatur  Rd,  Decatur,  GA 
30033 

Voice:  404-633-3797 


“WARNING” 

Don’t  miss  the  most 
powerful  and  entertain- 
ing book  of  the  year, 
Empire:  Cookie’s  Re- 
venge, based  on  the  hit 
television  show  Empire. 
This  book  is  sure  to  hook 
you  from  the  beginning 
and  keep  your  heart 
pounding  all  the  way  to 
the  end. 

Get  your  copy  today! 

WWW.AMAZON.COM 


Seventh  Circuit  Reverses  Denial  of  Former 
Prison  Guard's  Marriage  to  Prisoner 

by  Derek  Gilna 


#1  BOOK  OF  THE  YEAR! 


Empire 


COOKIE'S  REVENGE 


t ten  n 

EUGENE  L.  WEEMS 


ISBN:9781515335917 


Prison  Legal  News 


59 


June  2016 


Illinois  Prisoner  Wins  $125,000  Civil  Rights  Jury  Verdict 


ILLINOIS  STATE  PRISONER  LINCOLN  Lee 
had  a bad  feeling  about  his  new  cellmate, 
who  was  bigger  and  younger  than  him,  and 
prone  to  repeated  verbal  threats. The  Illinois 
River  Correctional  Center,  like  most  state 
prisons,  was  overcrowded  - so  requests  for 
cell  changes  to  avoid  possible  conflicts  were 
typically  met  with  indifference.  However, 
Lee  argued  that  the  Eighth  Amendment 
required  prison  officials  to  protect  him  from 
the  fight  he  knew  was  coming. 

On  October  15, 2010,  Lee  told  a coun- 
selor named  Jay  Shepler  that  based  upon 
repeated  death  threats  from  his  cellmate, 
he  wanted  to  be  moved  to  a different  cell. 
The  counselor  turned  his  request  over  to 
internal  affairs,  but  Lee  was  not  moved  and 
remained  in  the  cell  with  the  same  prisoner 
who  had  threatened  him. 

Lee  tried  again,  asking  another  guard 
for  a transfer.  The  guard  said  he  would  have 
to  submit  a written  request,  but  that  if  Lee 
felt  he  was  in  imminent  danger  of  harm, 
he  could  be  moved  out  of  general  popula- 
tion and  placed  in  a segregation  cell.  Lee 
declined  to  be  put  in  segregation  and  was 
assaulted  by  his  cellmate  shortly  thereafter. 

In  the  ensuing  brawl,  Lee  was  injured. 
He  then  filed  a federal  civil  rights  suit, 
prepared  all  of  his  own  pleadings  and  dis- 
covery requests,  and  was  appointed  a pro 
bono  attorney  only  for  trial. 

In  both  the  discovery  and  trial  pro- 
cess, prison  officials  admitted  that  Lee 
had  advised  them  of  his  fear  of  physical 
harm  and  that  prison  staff  were  on  notice, 
thereby  triggering  their  duty  to  protect 
him.  In  denying  the  defendants’  motion  to 
dismiss,  the  district  court  followed  the  case 
of  Farmer  v.  Brennan,  511  U.S.  825  (1994) 
[PZJV,  July  1994,  p.l],  stating  that  Lee  had 
proven  “actual  knowledge  of  impending 
harm  by  showing  that  he  complained  to 
prison  officials  about  a specific  threat  to 
his  safety.” 

The  defendants’  motion  for  summary 
judgment  was  denied  and,  following  a jury 
trial  in  September  2014  where  the  appoint- 
ed attorney  used  inconsistent  responses  by 
prison  officials  to  impeach  their  testimony, 
Lee  received  $75,000  in  compensatory 
damages  plus  $50,000  in  punitive  damages. 

On  September  28,  2015,  the  district 
court  awarded  $25,533.90  in  attorney  fees 


by  Derek  Gilna 

in  addition  to  $692.70  in  costs  previously 
awarded;  the  fees  were  ordered  deducted 
from  the  judgment  awarded  by  the  jury, 
reducing  Lee’s  total  award  to  $99,466.10. 


On  May  7,  2014,  six  detainees  held 
at  the  West  Valley  Detention  Center  in 
San  Bernardino  filed  a civil  rights  complaint 
in  the  U.S.  District  Court  for  the  Northern 
District  of  California.  Their  lawsuit  alleged 
that  they  were  repeatedly  assaulted  with 
stun  guns,  had  shotguns  placed  to  their 
heads,  were  deprived  of  sleep  and  even 
anally  sodomized  by  jail  officials  as  part  of 
routine  “searches.” 

Named  in  the  suit  as  defendants  were 
Sheriff  John  McMahon,  Captain  Jeff  Rose 
(the  commander  of  the  jail)  and  eight 
deputies  and  contract  guards.  Three  of  the 
defendant  guards  were  fired  in  the  wake  of 
a joint  state  and  federal  criminal  and  ad- 
ministrative investigation:  Brock  Teyechea, 
Andrew  Cruz  and  Nicholas  Oakley. 

Rana  Anabtawi,  a staff  attorney  at  the 
Prison  Law  Office,  based  in  Berkeley,  said 
her  firm  has  been  investigating  complaints 
involving  “dozens”  of  prisoners  who  alleged 
excessive  force  and  substandard  medi- 
cal care  at  the  West  Valley  facility,  which 
houses  some  3,000  prisoners.  All  six  of  the 
plaintiffs  who  filed  suit  were  confined  in 
the  jail’s  Unit  11,  a segregation  wing  for 
those  needing  protection  from  the  general 
population.  They  alleged  that  they  were 
shocked  with  stun  guns  while  being  served 
food  and  while  sleeping,  and  that  pepper 
spray  was  introduced  under  their  cell  doors. 
Claims  of  beatings  and  assault  were  also 
raised;  the  anal  sodomy  charges  stemmed 
from  “searches”  when  detainees  left  the  jail 
for  court  or  doctor  visits. 

The  substandard  medical  care  al- 
legations were  accompanied  by  multiple 
complaints  that  prisoners  were  not  given 
grievance  forms  when  they  requested  them 
pursuant  to  Title  15  of  the  California  Code 
of  Regulations. 

Sheriff  McMahon  said  he  could  not  re- 


The  defendants  appealed  the  attorney  fee 
award  but  later  voluntarily  dismissed  their 
appeal.  See:  Lee  v.  Shepler,  U.S.D.C.  (C.D. 
111.),  Case  No.  4:ll-cv-04064-SLD. 


spond  to  specific  allegations  in  the  prisoners’ 
lawsuit,  but  instead  took  medical  personnel 
on  a tour  of  the  West  Valley  Detention  Cen- 
ter. He  defended  the  adequacy  of  the  jail’s 
medical  treatment,  saying  prisoners  receive 
“great  medical  and  psychological  care.”  As  to 
the  allegations  of  abuse  and  the  firing  of  the 
three  guards,  McMahon  said  the  ongoing 
investigation  will  determine  “whether  or  not 
[abuse]  was  occurring.” 

He  also  defended  his  agency’s  handling 
of  prisoner  grievances,  stating  that  when  his 
staff  receives  a grievance  they  “investigate  to 
find  out  if  there’s  any  truth  to  it,”  but  that 
“99  percent  of  the  time,  there’s  nothing  to 
the  complaint.” 

Curiously,  McMahon  defended  the 
jail’s  grievance  system  by  noting  there  had 
actually  been  an  increase  in  the  number  of 
grievances  filed  over  the  last  three  years. 
He  said  electronic  kiosks  will  be  installed 
in  every  unit,  allowing  prisoners  to  file 
complaints  without  staff  intervention. 

The  federal  lawsuit  over  abuses  at  the 
jail  remains  pending,  but  has  been  stayed 
due  to  a criminal  investigation  and  internal 
affairs  investigation  launched  by  the  Federal 
Bureau  of  Investigation  and  the  Sheriff’s 
Department  in  April  2014.  The  prisoners 
are  represented  by  attorneys  Sharon  J.  Brun- 
ner, Stanley  W.  Hodge  and  James  S.  Terrell. 
See:  Hanson  v.  McMahon,  U.S.D.C.  (N.D. 
Cal.),  Case  No.5:14-cv-00911-JGB-DTB. 

In  February  2015,  a federal  grand  jury 
convened  to  review  the  West  Valley  Deten- 
tion Center  prisoner  abuse  case.  Witnesses 
are  still  being  interviewed  by  both  the  FBI 
and  the  grand  jury. 

An  additional  three  lawsuits  were  filed 
between  2014  and  2015  over  abuses  at  the 
jail.  The  now  35  plaintiffs  allege  that  over 
30  San  Bernardino  County  defendants 
either  perpetrated  or  failed  to  intervene 
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in  a “culture  of  violence”  and  “pattern  of 
systemic  abuse”  at  the  facility. 

Both  Bernardino  County  CEO  Greg 
Devereaux  and  Sheriff  McMahon  blamed 
the  increase  in  violence  among  prison- 
ers and  between  prisoners  and  guards  on 
California’s  Realignment  initiative  that 


took  effect  in  late  2011,  which  resulted  in 
prisoners  being  jailed  rather  than  held  in 
state  prisons.  They  did,  however,  agree  to 
improve  the  jail’s  medical  and  dental  ser- 
vices, expand  the  network  of  surveillance 
cameras  throughout  the  facility,  and  install 
electronic  kiosks  that  will  allow  prisoners 


to  not  only  file  grievances  but  also  request 
medical  care  and  order  commissary  items 
without  the  involvement  of  - or  interfer- 
ence by  - jail  staff. 

Sources:  www. dailybulletin.com,  www. 
sbsentinel.com 


California:  City  Council  Hears  Proposal  to 
Repurpose  Empty  Prison  as  Pot  Farm 


The  Pleasant  Valley  State  Prison 
in  Coalinga  houses  around  2,300 
prisoners  and  employs  about  1,000  area 
residents,  but  the  local  economy  was  hit 
hard  by  the  2011  closure  of  the  smaller, 
city-owned  Claremont  Custody  Center. 
In  a March  3,2016  Coalinga  City  Council 
meeting,  Mayor  Ron  Ramsey  and  City 
Manager  Marissa  Trejo  fielded  a proposal 
to  repurpose  the  now-vacant  Claremont 
facility. 

In  what  could  be  described  as  the 
height  of  irony,  Southern  California-based 
Ocean  Grown  Extracts  submitted  a plan 
to  convert  the  empty  prison,  once  used 
to  house  hundreds  of  drug  offenders,  into 


a large-scale  cannabis  oil  manufacturing 
operation.  This  is  not  the  first  time  a city 
has  considered  such  a use  for  a former 
prison.  In  2014,  businessman  Nick  Erker 
unsuccessfully  approached  the  Brush  City, 
Colorado  council  with  a plan  to  convert 
the  vacant  High  Plains  Correctional  Facil- 
ity into  a marijuana  farm.  [See:  PLN,  Apr. 
2015,  p.63]. 

Ocean  Grown’s  proposal  received 
initial  support  from  the  Coalinga  City 
Council,  which  acknowledged  numerous 
economic  benefits  for  the  town,  including  at 
least  100  full-time  jobs  and  nearly  12  mil- 
lion in  tax  and  lease  revenue.  The  city  also 
considered  the  potential  for  the  company’s 


growth  should  California  legalize  recre- 
ational marijuana.  Mayor  Pro-Tem  Patrick 
Keough  addressed  the  bottom  line  for  a city 
that,  according  to  a 2014  audit,  is  running  a 
$3.3  million  budget  deficit:  “One  company 
could  take  us  out  of  the  red  in  three  years. 
People  are  hurting  - the  oil  industry  is  los- 
ing jobs, ”he  said.  “We’re  talking  about  100 
full-time  jobs,  and  no  dope  in  the  streets.” 

Despite  the  council’s  interest,  the  plan 
faces  an  uphill  battle.  The  issue  could  go  to 
a public  vote,  and  would  require  majority 
support  from  citizens  in  the  traditionally 
conservative  San  Joaquin  Valley  town. 

Source:  www.fresnobee.com 
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Prisoners  Protest  Solitary  Confinement  at  Illinois  Facility 


More  than  two  dozen  prisoners  at 
the  Menard  Correctional  Center  in 
Illinois  protested  conditions  in  the  prison’s 
high  security  unit  (HSU)  by  staging  a series 
of  hunger  strikes,  most  of  them  sustained 
for  weeks. 

The  protests  at  the  Menard  facility, 
about  60  miles  southeast  of  St.  Louis,  be- 
gan on  January  15,  2014  with  14  prisoners 
in  administrative  detention  - comparable 
to  solitary  confinement  - refusing  to  eat 
breakfast.  As  many  as  25  prisoners  joined 
the  hunger  strike  at  its  peak.  More  than  three 
weeks  later,  at  least  nine  protesters  remained 
on  hunger  strike,  according  to  the  Illinois 
Department  of  Corrections  (IDOC),  which 
said  the  prisoners  were  placed  under  medical 
observation  in  the  infirmary. 

Chief  among  the  prisoners’  complaints 
was  that  Menard  officials  had  refused  to 
inform  them  why  they’d  been  placed  in 
the  HSU,  according  to  Stoughton  Lynd,  a 
prisoner  advocate  who  had  communicated 
with  the  hunger  strikers  through  letters  and 
a third  party.  Lynd  said  the  HSU  prisoners 
had  not  been  afforded  due  process  and  felt 
the  protest  was  their  best  recourse. 

The  prisoners  also  wrote  letters  to  the 
Uptown  People’s  Law  Center  (UPLC)  in 
Chicago,  complaining  that  the  HSU  was 
“filthy,”  infested  with  mice,  freezing  cold 
and  lacked  hot  water. 

“There  are  mice  just  running  wild,” 
wrote  prisoner  Michael  Williams.  “They 
have  20  guys  using  one  pair  of  fingernail 
clippers  with  no  cleaning  in  between  uses, 
there  is  absolutely  no  mental  health  screen- 
ing or  evaluation,  nor  do  any  mental  health 
staff  even  make  rounds.” 

Joseph  Hauschild,  another  HSU  pris- 
oner, told  the  UPLC  that  he  had  been  put 
in  solitary  due  to  his  work  as  a jailhouse 
lawyer.  After  he  was  released  from  an  “extra- 
confinement” unit  at  another  prison  and 
transferred  to  Menard’s  general  population 
in  August  2012,  Hauschild  said  he  was  im- 
mediately harassed  and  faced  retaliation  for 
his  prison  activism  before  being  placed  in 
the  Administrative  Detention  (AD)  unit. 

Not  surprisingly,  IDOC  spokesman 
Tom  Schaer  said  the  allegations  raised  by 
Hauschild  and  the  other  HSU  prisoners 
were  false. 

“These  are  inflammatory,  unsubstantiated 


by  Joe  Watson 

claims  that  are  undermining  the  importance 
of  rights  of  the  prisoner,”  Schaer  stated,  add- 
ing that  the  hunger  strikers  had  all  been  told 
why  they  were  placed  in  the  HSU  and  given 
information  to  appeal  the  placement  decision. 

Schaer  also  said  each  of  the  prisoners  in 
HSU  had  “broken  a rule,”  not  limited  to  acts 
of  violence.  He  refused  to  elaborate,  however, 
saying  he  was  unauthorized  to  cite  the  specific 
reasons  prisoners  had  been  put  in  segregation. 

After  the  hunger  strikers  were  placed 
under  medical  observation,  Lynd  said  they 
offered  a resolution. 

“The  hunger  strikers  made  an  offer  that 
once  informal  face-to-face  hearings  begin  as 
to  when  each  prisoner  can  expect  to  be  placed 
on  a less  restrictive  privilege  status,”  Lynd 
wrote,  “they  will  come  off  the  hunger  strike.” 

IDOC  officials  declined  their  offer, 
and  prisoners  in  the  HSU  continued  to 
be  locked  up  for  24  hours  a day,  six  days  a 
week  without  any  information  as  to  when 
they  would  be  released  back  into  the  prison’s 
general  population. 

The  main  instigators  behind  the  protest 
were  allegedly  transferred  to  out-of-state  pris- 
ons, which  marked  an  end  to  the  month-long 
hunger  strike,  according  to  reports  from  HSU 
prisoners  received  by  the  Herald  Tribune. 

On  September23, 2015, HSU  prisoners 
at  Menard  declared  another  hunger  strike. 
Their  demands  included  an  end  to  long-term 
solitary  confinement,  minimum  due  process, 
meaningful  AD  review  hearings,  and  more 
access  to  out-of-cell  recreation  and  com- 
munication with  the  outside  world. 

While  the  Menard  administration 
continued  to  show  little  sympathy,  a group 
of  roughly  30  freeworld  protesters  staged 
a “noise  demonstration”  outside  the  prison 
walls  in  support  of  the  hunger  strikers. 

“The  idea  is  to  create  as  much  racket 
and  noise  as  possible  to  let  the  prisoners 
hear  that  there  are  people  who  support 
them  and  think  they  are  worthy  of  being 
considered  as  people,”  one  of  the  protesters 
told  the  Herald  Tribune. 

In  response  to  the  loud  commotion  of 
yelling  and  banging  on  drums  outside,  and 
defying  orders  by  guards  to  remain  silent, 
the  hunger  strikers  banged  on  their  cell 
walls  and  joined  the  protesters’  calls  for 
“freedom”  and  “no  more  AD.” 

Menard  took  disciplinary  action 


against  the  hunger  strikers  and  moved 
two  of  them  into  an  “escapee  cell,”  an  even 
smaller  steel  room  with  no  windows,  for 
reportedly  “trying  to  escape”  with  a jump 
rope  they  had  made  out  of  a bed  sheet. 

The  renewed  hunger  strike  ended  on  its 
sixth  day.  Warden  Kim  Butler  conceded  to 
most  of  the  prisoners’  demands  and  promised 
to  dismiss  all  disciplinary  reports,  provided 
the  protest  stopped  immediately.  She  agreed 
to  be  part  of  future  AD  review  hearings  and 
ensure  prisoners  are  afforded  due  process.  The 
warden  also  pledged  to  improve  HSU  prison- 
ers’ mail  delivery,  visitation  rights  and  outside 
recreation,  and  agreed  to  review  the  strikers’ 
proposal  related  to  educational  programs  and 
other  services  for  those  in  solitary  confinement. 

While  not  all  of  their  demands  were 
met,  the  prisoners  were  optimistic. 

“Although  our  main  goal  is  to  end  solitary 
confinement,  we  hope  that  we  could  work  with 
Ms.  Butler.  I think  by  us  affirming  our  own 
humanity,  she  was  forced  to  see  us  and  acknowl- 
edge us, ’’wrote  one  of  the  HSU  prisoners. 

Separately,  in  May  2015  a settlement 
was  reached  between  the  IDOC  and  the 
American  Civil  Liberties  Union  (ACLU)  of 
Illinois,  forcing  the  department  to  signifi- 
cantly curb  the  use  of  solitary  confinement 
of  juvenile  offenders. 

A month  later,  the  UPLC  filed  a class- 
action  federal  lawsuit  against  the  IDOC  on 
behalf  of  an  estimated  2,500  prisoners  - or 
roughly  five  percent  of  Illinois’  total  prison 
population  - held  in  solitary  confinement. 
The  suit  accused  the  IDOC  of  “excessively 
and  inappropriately”  using  solitary  for  ex- 
tended periods  of  time,  often  for  months 
or  even  years,  to  control  prisoners  absent 
proper  notifications  or  hearings. 

While  the  IDOC  declined  to  comment 
on  the  litigation,  spokeswoman  Nicole  Wilson 
announced  that  prison  officials  were  reviewing 
current  policies  related  to  solitary  confinement. 
The  UPLC’s  lawsuit  was  dismissed  without 
prejudice  by  the  federal  district  court  in  Feb- 
ruary 2016.  See:  Coleman  v.  Taylor,  U.S.D.C. 
(N.D.  111.),  Case  No.  l:15-cv-05596.  H 

Sources:  The RiverfrontTimes,  www.thesouthem. 
com,  www.prisonbooks.info, www.truth-out.org 
www.  itsgoingdown.  org  www.  randolphcounty- 
heraldtribune.com,  www.sjbayview.com,  www. 
progressillinois.  com,  www.  chicagotribune.  com 
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California:  Rafael  Rodriguez,  Mat- 
thew Farris  and  Jereh  Lubrin  lost  a fierce 
battle  to  keep  a judge  from  remanding 
them  to  trial  on  murder  charges  on  March 
3, 2016. The  Santa  Clara  Countyjail  guards 
were  accused  of  beating  Michael  Tyree,  a 
31-year-old  mentally  ill  prisoner,  to  death 
and  attacking  a second  mentally  ill  prisoner, 
Juan  Villa,  shortly  before  the  fatal  attack  on 
Tyree.  Superior  Court  Judge  Ron  M.  Del 
Pozzo  ruled  that  the  criminal  case  against 
the  trio  of  guards  should  move  forward.  If 
convicted,  they  face  life  in  prison. 

California:  The  Kern  County  Sheriff’s 
office  told  reporters  that  a prisoner  crashed 
a van  at  the  Lerdo  Jail  in  an  apparent  escape 
attempt  on  March  2,2016.  Ramon  Castro, 
23,  was  being  loaded  into  a transport  vehicle 
along  with  six  other  prisoners  when  he 
slipped  out  of  his  handcuffs  and  climbed 
into  the  driver’s  seat  of  the  running  van. 
Castro  was  arrested  at  gunpoint  before 
he  reached  the  main  gate,  but  not  until  he 
nearly  ran  over  a deputy,  crashed  through  a 
locked  gate  and  slammed  the  van  into  a jail 
employee’s  personal  vehicle.  Everyone  re- 
ceived minor  injuries  in  the  crash,  but  none 
of  the  six  hijacked  prisoners  faced  charges. 
Sheriff  Donny  Youngblood  declined  to 
answer  whether  it  was  within  departmen- 
tal policy  to  leave  a vehicle  running  while 
loading  prisoners. 

California:  During  court  testimony 
in  January  2016,  former  Men’s  Central  Jail 
prisoner  Bret  Phillips,  44,  told  a jury  that 
Los  Angeles  County  sheriff’s  deputies 
Joey  Aguiar  and  Mariano  Ramirez  beat 
him  unconscious  in  February  2009  while 
he  was  restrained  and  awaiting  transfer  to 
a medical  appointment.  Phillips,  who  was 
homeless  and  suffered  from  bipolar  disorder 
and  schizophrenia,  said  he  had  been  in  jail 
on  a probation  violation  charge  for  about 
three  weeks  at  the  time  of  the  incident.  Af- 
ter deliberation,  the  jury  hung  on  excessive 
force  charges  against  Aguiar  and  Ramirez 
but  found  both  guilty  of  falsifying  records. 
On  May  12,  2016,  Aguiar  was  sentenced 
to  18  months  in  federal  prison;  Ramirez 
will  serve  13  months.  Both  must  also  serve 
supervised  release  and  community  service 
upon  completion  of  their  prison  terms. 
Famed  attorney  Gloria  Allred  filed  a lawsuit 
for  unspecified  damages  on  Phillips’ behalf 
in  2014,  which  remains  pending. 

Colorado:  A loophole  in  the  state’s 


News  in  Brief 

“Make  My  Day”  law  has  been  closed  after 
prisoners  twice  invoked  the  defense  to 
mitigate  against  murder  charges  for  killing 
a fellow  prisoner.  Prosecutors  pushed  for 
modifications  in  the  law,  which  allows  for 
deadly  force  when  defending  one’s  home, 
contending  that  the  law  could  also  allow 
prisoners  to  defend  themselves  against 
prison  guards  who  entered  their  cells.  The 
statutory  modifications  passed  both  the 
House  and  Senate  and  were  passed  along  to 
Governor  John  Hickenlooper,  who  signed 
them  into  law  on  April  14, 2016. 

El  Salvador:  The  Toronto  Sun  reported 
on  March  2,  2016  that  prisoners  at  the 
Izalco  Jail  were  treated  to  a skin  show 
by  prison  officials  who  hired  strippers  to 
entertain  the  incarcerated  men  as  a reward 
for  the  development  of  a truce  between  rival 
gangs.  Cellphone  video  footage  of  the  na- 
ked dancers  was  leaked  to  an  El  Salvadorian 
television  station,  causing  a national  uproar 
and  an  investigation  by  Prisons  Minister 
Rodil  Hernandez  into  the  2012  incident, 
which  he  said  was  approved  by  his  predeces- 
sor. The  Sun  reported  that  gang  violence  had 
led  to  a surge  in  prison  homicides  during 
the  first  two  months  of  2016,  making  El 
Salvador  a contender  for  the  world’s  most 
murderous  country. 

Florida:  A Broward  County  judge 
who  flashed  her  judicial  ID  rather  than  her 
driver’s  license  as  she  refused  a breath  test 
during  a suspected  DUI  stop  in  2013  has 
resigned  from  the  bench.  On  February  10, 
2016,  the  Sun-Sentinel  reported  that  Cyn- 
thia Imperato,  a former  police  officer  and 
prosecutor  appointed  to  the  bench  in  2003 
by  then-Governor  Jeb  Bush,  would  retire 
from  the  17th  Judicial  Circuit  in  advance  of 
a deadline  for  disciplinary  action.  Imperato 
was  found  guilty  of  DUI  and  served  20 
days  on  house  arrest  in  2015,  but  kept  her 
job  until  the  Supreme  Court  rejected  her 
deal  with  the  state  Judicial  Qualifications 
Commission. 

Florida:  The  barber  shop  at  the  North- 
west Florida  Reception  Center  was  the  site 
of  a vicious,  racially- motivated  attack  on  a 
black  prisoner  by  four  white  guards.  The 
Department  of  Corrections  confirmed  on 
February  24, 2016  that  those  guards,  Dan- 
iel Lucante,  Kendal  May,  Grady  Johnson 
and  Sgt.  Joseph  Stapp,  were  charged  with 
battery  for  beating  prisoner  Jessie  Knight. 
According  to  court  records,  the  guards 


shouted  “Let’s  beat  this  n and  teach  him 

a lesson”  as  the  group  choked,  punched  and 
kicked  Knight  while  he  was  restrained  by 
his  neck  in  a barber’s  chair.  Affidavits  said 
Knight  had  dropped  a cookie  outside  the 
chow  hall,  apparently  sparking  the  violent 
assault  by  the  guards. 

Illinois:  Tommy  Haire,  a former 
religious  services  worker  who  had  been 
employed  at  the  Metropolitan  Correctional 
Center,  was  sentenced  to  two  years  of  pro- 
bation on  February  25,  2016  for  violating 
multiple  security  protocols,  including  al- 
lowing prisoners  to  make  calls  from  his 
cell  phone  and  surf  the  Internet  on  his 
office  computer.  Haire  had  faced  a year  in 
prison  after  he  pleaded  guilty  to  one  count 
of  conversion  of  government  property,  a 
misdemeanor,  but  his  attorneys  successfully 
argued  for  a lighter  sentence.  His  lawyers 
claimed  Haire  had  “felt  sorry”  for  the  pris- 
oners and  did  not  realize  the  consequences 
he  would  face.  Federal  prosecutors  did  not 
object  to  the  district  court’s  lenient  sentenc- 
ing decision. 

Indiana:  On  January  10,  2016,  The 
Herald  Bulletin  reported  that  the  Indiana 
State  Department  of  Health  had  con- 
firmed that  4.6%  of  the  108  new  cases  of 
tuberculosis  diagnosed  statewide  in  2014 
were  discovered  in  jails  and  prisons.  The 
Centers  for  Disease  Control  and  Preven- 
tion website  reports  that  infectious  diseases 
such  as  tuberculosis  are  not  uncommon  in 
correctional  facilities  and  that  up  to  6% 
of  TB  cases  reported  nationally  were  di- 
agnosed among  prisoners.  Ken  Severson, 
media  relations  coordinator  for  the  Indiana 
State  Board  of  Health,  said  overcrowding 
and  frequent  movement  of  prisoners,  pro- 
longed indoor  confinement  - often  with 
insufficient  ventilation  - and  inadequate 
negative  air  pressure  rooms  often  contribute 
to  the  quick  spread  of  contagious  diseases 
in  lockups. 

Ireland:  The  New  IRA  claimed  re- 
sponsibility for  a bomb  blast  that  injured  a 
prison  guard  in  Northern  Ireland  on  March 
4,  2016.  The  group  said  it  was  planning 
further  attacks  on  other  prison  officers.  The 
New  IRA  claimed  the  guard  they  tried  to 
kill  was  targeted  because  he  was  responsible 
for  training  employees  who  supervise  a 
Maghaberry  jail  unit  that  houses  dissident 
republican  prisoners.  Stephen  Martin,  the 
Police  Service  of  Northern  Ireland’s  as- 
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sistant  chief  constable,  warned  it  was  “very 
likely”  violence  would  escalate  over  the 
coming  weeks. 

Kentucky:  GynnyaMcMillenwas  only 
16  years  old  when  she  died  at  the  Lincoln 
Village  Juvenile  Detention  Center  on  Janu- 
ary 11, 2016.  Employees  at  the  facility  had 
approached  McMillen  at  least  three  times 
without  response  over  a three-hour  period 
before  they  discovered  she  was  dead  in 
her  cell.  She  was  ofFered  breakfast,  a snack 
and  a phone  call,  but  never  acknowledged 
those  attempts  to  communicate  with  her 
and  guards  never  confirmed  her  physical 
wellbeing.  The  commissioner  of  the  Depart- 
ment of  Juvenile  Justice,  Bob  Hayter,  was 
fired  after  McMillen  died;  a guard  involved 
in  the  incident,  Reginald  Windham,  was 
also  fired  in  February  2016.  An  autopsy  at- 
tributed McMillen’s  death  to  a rare  genetic 
condition  that  caused  an  irregular  heartbeat. 

Louisiana:  St.  Mary  Parish  Sheriff 
Mark  Hebert  issued  a press  release  on  Feb- 
ruary 27,  2016  that  announced  the  arrest 
and  firing  of  jail  guard  O’Sharra  Silas,  as 
well  as  charges  against  jail  prisoner  Joseph 
B.  James  for  the  pair’s  involvement  in  an 
attempt  to  bring  contraband  into  the  facil- 
ity. Silas,  20,  had  worked  at  the  jail  for  just 
over  5 months  at  the  time  of  his  arrest;  he 
was  booked  with  no  bond  and  transferred  to 
another  facility.  James,  34,  faces  a conspiracy 
charge  for  his  role  in  the  contraband  smug- 
gling scheme. 

Louisiana:  Prisoners  Jared  “Pablo” 
Johnson  and  Darryl  McKinney  took  advan- 
tage of  a deputy’s  vacant  computer  terminal 
to  surf  Internet  porn  at  the  recently-opened 
Orleans  Parish  Jail.  Deputies  from  Sheriff 
Marlin  Gusman’s  new  lockup  acknowl- 
edged that  an  unnamed  fellow  jailer  had  not 
logged  out  of  a departmental  computer,  and 
the  two  prisoners  had  taken  advantage  of 
the  unattended  terminal  to  peruse  pornog- 
raphy. Prosecutors  said  the  computer  also 
contained  sensitive  information,  including 
the  location  of  other  prisoners  at  the  jail. 
Johnson  was  convicted  of  misdemeanor 
computer  tampering  on  March  1,2016  and 
sentenced  to  six  more  months  in  jail  plus  a 
$500  fine.  McKinney  is  still  awaiting  trial. 

Michigan:  Prison  transport  guard 
Danny  Johnson  was  fired  after  26  years  on 
the  job  when  he  was  charged  on  Febru- 
ary 22,  2016  with  assault  and  battery  for 


punching  a prisoner  who  spat  on  him  while 
being  transferred  between  facilities.  The 
prisoner,  26-year-old  convicted  murderer 
Arshad  Hamza  Aljamailawi,  was  restrained 
but  allegedly  sprayed  spittle  on  Johnson 
and  charged  at  him.  Johnson  then  alleg- 
edly assaulted  Alajamailawi,  who  received 
disciplinary  sanctions  as  a result  of  the  inci- 
dent. Johnson  was  initially  suspended  when 
the  assault  was  discovered,  but  MDOC 
spokesman  Chris  Gautz  confirmed  he  was 
subsequently  terminated. 

Michigan:  Thanks  to  an  attorney  who 
listened,  a detective  who  immediately  in- 
vestigated and  a prosecutor’s  office  willing 
to  dismiss  his  case,  an  unnamed  Michigan 
man  escaped  a false  rape  accusation  and 
the  possibility  of  a decades-long  prison 
term.  Instead,  the  man’s  accuser,  Rachel 
Erin  Soderblom,  34,  now  faces  four  years  in 
prison  for  falsely  reporting  a felony.  Soder- 
blom had  rendezvoused  with  the  man  at  a 
motel  for  consensual  sex,  then  reported  that 
she  had  been  raped  by  an  unknown  attacker. 
DNA  from  the  rape  exam  linked  the  man 
to  the  alleged  crime  and  he  was  arrested 
and  jailed  in  December  2015.  Detective 
Joseph  Merritt  quickly  found  evidence  that 
Soderblom  had  rented  a motel  room  on  the 
evening  before  she  reported  the  rape,  which 
corroborated  the  falsely  accused  man’s  story. 
Soderblom  was  arrested  and  arraigned  on 
February  26, 2016. 

Michigan:  The  Guardian  reported 
on  January  11,  2016  that  the  widow  of  a 
man  who  died  in  custody  at  the  Midland 
County  Jail  after  being  suffocated  by  a 
“spit  hood”  had  filed  a wrongful  death  suit 
seeking  damages  against  the  county  and 
several  individuals.  Sharyl  Marden  said  her 
husband,  Jack,  had  a documented  history  of 
cerebral  aneurysm  and  heart  stents  which 
the  jailers  were  aware  of,  yet  they  placed 
him  in  the  mask  despite  a nurse’s  warning  to 
take  it  off  to  let  him  breathe.  Edwin  Budge, 
a Seattle-based  attorney  who  has  repre- 
sented several  clients  in  spit  hood-related 
cases,  said  there  have  been  similar  deaths  in 
prisons  and  jails  in  several  states,  including 
Florida,  Tennessee  and  Wisconsin.  Budge 
said  of  spit  hoods,  “They  are,  in  my  opinion, 
extraordinarily  dangerous.” 

Mississippi:  On  March  10,  2016,  an 
escapee  from  the  Warren  County  Jail  was 
killed  by  a woman  he  had  taken  hostage, 
along  with  her  family,  during  a home  inva- 
sion. Rafael  Arnez  McCloud  had  been  on 
the  run  for  over  a week  after  he  forced  a 


guard  to  remove  his  uniform  under  threat 
of  a “makeshift  weapon,”  then  donned  the 
guard’s  clothes  and  escaped.  McCloud 
took  the  family  hostage  and  held  them  in 
a bathroom,  but  he  allowed  the  24-year-old 
wife  to  leave.  She  returned  with  a handgun 
and  shot  at  McCloud,  but  initially  missed. 
She  then  fired  several  more  times,  fatally 
wounding  him  and  ending  the  massive 
manhunt  that  had  been  launched  follow- 
ing his  escape. 

Missouri:  Springfield  Police  Chief 
Paul  Williams  said  on  March  5, 2016  that 
jail  overcrowding  is  so  bad  that  more  than 
12,000  warrants  had  not  been  served  for 
minor  crimes  because  the  jail  had  no  room 
to  house  new  arrestees,  though  more  seri- 
ous and  violent  criminals  were  still  being 
arrested.  The  dilemma  arose  when  Greene 
County  Sheriff  Jim  Arnott  and  Springfield 
officials  clashed  over  a contract  for  the  city 
to  house  prisoners  at  the  county  jail.  Last 
April,  Arnott  announced  that  the  county 
would  no  longer  accept  municipal  prisoners 
due  to  jail  overcrowding.  Critics  noted  that 
while  the  Greene  County  Jail  routinely  runs 
over  capacity,  Arnott  has  not  turned  away 
the  $61  per  day  he  receives  for  housing 
federal  prisoners. 

Netherlands:  On  February  29,  2016, 
Dutch  News  reported  that  Norwegian 
prisoners  housed  in  a Dutch  jail  under  a 
contract  between  the  two  countries  are  so 
happy  with  conditions  at  the  facility  that 
there  is  a waiting  list  for  placement  there. 
Prison  personnel  were  also  pleased  with 
the  behavior  of  the  Norwegian  prisoners, 
and  described  them  as  having  better  man- 
ners than  Dutch  prisoners.  Some  of  the 
amenities  at  the  Norgerhaven  Jail  include 
more  time  outside  and  less  work.  Prison- 
ers are  also  allowed  to  keep  in  touch  with 
their  families  via  Skype  and  receive  more 
telephone  time.  PLN  previously  reported 
on  the  advantages  of  Scandinavian  prisons 
in  its  January  2014  cover  story,  “American 
Apartheid:  Why  Scandinavian  Prisons  are 
Superior.” 

Nevada:  State  officials  announced  on 
February  25,2016  that  a 41-year-old  former 
guard  who  had  worked  at  the  Southern 
Desert  Correctional  Facility  was  arrested 
for  smuggling  cell  phones  and  drugs  into 
the  prison.  Michael  James  joined  five  other 
men  who  were  implicated  in  the  scheme; 
the  investigation  turned  up  two  cell  phones 
inside  and  16  outside  the  medium-security 
facility,  as  well  as  unidentified  drugs.  Pris- 
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oners  Michael  J.  McNeil,  Jamel  Vincent 
Harris  and  Jesus  Eduardo  Chavarria,  and 
parolee  Endrel  Deone  Pope,  were  also 
named  suspects  in  the  plot.  The  sixth  man, 
Shawn  Yazzie,  faces  charges  of  conspiracy 
and  unlawful  communications  with  a 
prisoner. 

New  Hampshire:  Former  Belknap 
County  deputy  Ernest  Justin  Blanchette 
pleaded  not  guilty  in  December  2015  to 
charges  that  he  assaulted  a female  prisoner 
while  transporting  her  between  jails.  He  was 
convicted  of  that  crime  on  April  28, 2016. 
Blanchette  also  faces  charges  that  allege 
he  coerced  five  prisoners  into  having  sex 
with  him  or  each  other;  he  is  scheduled  to 
go  to  trial  later  this  year  on  nine  counts  of 
aggravated  felonious  sexual  assault  and  one 
count  of  felonious  sexual  assault.  Separately, 
Blanchette  was  accused  of  sexually  assault- 
ing a woman  at  a Laconia  cemetery. 

New  Jersey:  The  Trentonian  reported 
on  January  6,  2016  that  a former  prisoner 
who  reported  the  events  surrounding  the 
2013  death  of  Robert  Taylor,  a home- 
less man  who  was  placed  in  segregation 
rather  than  a medical  unit  at  the  Burlington 
County  Jail  while  he  detoxed  from  alcohol, 
had  filed  a lawsuit  against  the  county.  Sean 
Turzanski,  who  was  also  in  the  jail’s  segre- 
gation unit,  detailed  what  he  had  seen  in 
the  days  preceding  Taylor’s  death  in  letters 
that  were  smuggled  out  of  the  jail.  His  suit 
alleges  that  his  whistleblowing  resulted  in 
retaliation  and  unwarranted  disciplinary 
actions,  as  well  as  problems  in  his  criminal 
case.  The  family  of  Jerome  Iozzia,  another 
prisoner  who  died  in  2014  at  the  Burlington 


County  Jail  while  under  the  care  of  for- 
profit  medical  contractor  Corizon,  has  filed 
a 125  million  wrongful  death  suit. 

New  Jersey:  Former  Essex  County 
Correctional  Facility  guard  Shawn  D. 
Shaw  was  convicted  on  February  5,  2016 
on  charges  of  raping  a female  prisoner  and 
attempting  to  cover  up  the  2010  crime. 
According  to  court  records,  Shaw  was  the 
only  guard  on  duty  during  an  overnight 
shift  at  the  jail  when  he  entered  the  victim’s 
cell  as  she  slept  and  forcibly  had  sex  with 
her.  He  then  lied  about  the  attack  when 
confronted  by  investigators  several  days 
later.  U.S.  District  Court  Judge  Esther  Salas 
revoked  Shaw’s  bail  after  the  verdict  was 
announced;  he  faces  up  to  a life  sentence  for 
the  sexual  assault  and  20  years  for  obstruc- 
tion of  justice. 

New  York:  Vanessa  Gathers  spent  10 
years  in  prison  for  a robbery  and  assault  she 
did  not  commit,  then  fought  for  18  years 
after  her  release  to  clear  her  good  name.  On 
February  23,  2016,  Brooklyn  District  At- 
torney Kenneth  Thompson  announced  that 
his  office  would  ask  a judge  to  exonerate 
Gathers  after  the  Conviction  Review  Unit 
examined  her  case  and  determined  she  had 
falsely  confessed.  Gathers’  conviction  was 
one  of  dozens  that  have  been  overturned 
after  the  discovery  of  widespread  corruption 
in  investigations  conducted  by  now- retired 
police  detective  Louis  N.  Scarcella.  PLN 
recently  reported  that  over  123  million  in 
wrongful  conviction  settlements  had  been 
paid  to  victims  of  Scarcella’s  misconduct. 
[See:  PLN,  Dec.  2015,  p.54]. 

New  York:  Following  lengthy  plea 


negotiations,  former  prison  guard  Gene 
Palmer  was  sentenced  to  six  months  in  jail 
on  February  29,  2016.  Palmer,  who  had 
been  a guard  for  28  years,  pleaded  guilty  to 
three  charges  related  to  assisting  prisoners 
Richard  Matt  and  David  Sweat  in  their 
well-publicized  escape  from  the  Clinton 
Correctional  Facility  in  June  2015.  [See, 
e.g. : PLN, Feb. 2016, p.63] . Palmer  admitted 
to  helping  the  men  carry  out  their  plan  by 
giving  them  tools  and  supplies,  and  allowing 
them  access  to  a catwalk  behind  their  cells. 
He  claimed  he  did  not  know  the  prisoners 
were  planning  to  escape.  Palmer’s  defense 
attorney,  Bill  Dreyer,  said  his  client’s  sen- 
tence could  be  reduced  to  four  months  for 
good  behavior. 

North  Carolina:  On  February  19, 
2016,  around  25  protesters  marched  to 
Duke  University’s  “fraternity  row”  to  hold 
a “teach-in”  in  front  of  the  Delta  Sigma  Phi 
Greek  organization  to  express  their  outrage 
at  the  fraternity’s  annual  incarceration- 
themed  party.  Two  days  earlier,  the  frat 
members  and  fellow  students  from  Duke’s 
Kappa  Kappa  Gamma  sorority  had  held  the 
“Kappa  Kops”  gathering,  which  featured  a 
cage/jail  cell,  a mug  shot  photo  booth,  and 
partygoers  dressed  as  police  and  prisoners. 
The  protesters  represented  #DukeEnrage 
and  read  a statement  that  said  in  part,  “Our 
fellow  classmates  find  it  appropriate  to  so 
callously  ‘party’  around  a theme  that  has 
brought  pain,  suffering  and  violence  into 
the  lives  of  so  many.  Their  acts  normalize 
a system  that  enacts  brutality  and  violence 
against  low-income  communities  and  com- 
munities of  color  - right  here,  down  the 
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road,  in  Durham.” 

Ohio:  A former  director  of  the  Ohio 
Department  of  Rehabilitation  and  Cor- 
rection, who  participated  in  the  execution 
of  33  men  between  2001  and  2010,  now 
says  the  state’s  death  penalty  is  unfair  and 
flawed.  In  a scathing  editorial  published  on 
February  24, 2016, Terry  J.  Collins  said  the 
United  States  continues  to  be  “one  of  the 
few  industrialized  nations  to  carry  out  the 
death  penalty  even  when  we  know  mistakes 
happen.”  He  added,  “My  experience  tells 
me  the  death  penalty  isn’t  worth  fixing. 
Our  justice  system  will  be  more  fair  and 
effective  without  the  death  penalty.”  Nine 
death  row  prisoners  have  been  exonerated 
in  Ohio  between  1979  and  2014.  “It  is 
time  for  state  officials  to  have  serious  and 
thoughtful  conversations  about  whether 
Ohio’s  death  penalty  remains  necessary,” 
Collins  concluded. 

Oklahoma:  Tulsa  World  reported  on 
March  1, 2016  that  a special  audit  by  a fo- 
rensic accountant  and  the  Oklahoma  State 
Bureau  of  Investigation  will  be  conducted  to 
determine  what  happened  to  nearly  $200,000 


missing  from  a Tulsa  County  Jail  account 
designated  to  hold  funds  for  prisoners’  com- 
missary and  phone  call  purchases.  Sheriff’s 
office  spokesman  Justin  Green  said  the  funds 
were  first  discovered  missing  in  2012,  but  the 
agency  was  unable  to  resolve  the  issue  on  its 
own.  A state  audit  confirmed  the  discrepancy 
in  2015  and  Tulsa  District  Attorney  Steve 
Kunzweiler  ordered  the  special  audit,  which 
was  also  to  focus  on  a “breakdown  of  book- 
keeping at  the  jail”  that  led  to  problems  in  the 
county’s  payroll  process. 

Oklahoma:  On  February  24, 2016,  The 
Norman  Transcript  reported  that  Diana 
Thurman,  50,  filed  a multimillion-dollar 
lawsuit  against  a former  Rogers  County 
District  Attorney  and  the  DA’s  husband 
claiming  that  the  couple,  Janice  and  Larry 
Steidley,  approached  her  to  participate  in 
a plan  to  discredit  Sheriff  Scott  Walton. 
Walton  had  called  for  an  investigation  into 
Janice  Steidley ’s  conduct  in  office  and  the 
couple  allegedly  asked  Thurman  to  sexually 
seduce  the  sheriff.  Thurman  said  she  initially 
cooperated  in  the  scheme,  but  balked  when 
her  adult  son  remained  in  jail  instead  of 
being  assigned  to  a drug  court  as  Janice 
Steidley  had  promised.  The  suit  further 
alleges  that  the  Steidleys  then  insinuated 


if  Thurman  disclosed  the  plot,  her  safety 
and  that  of  her  imprisoned  son  would  be 
jeopardized.  Thurman  is  seeking  $3.1  mil- 
lion in  damages. 

Oregon:  The  Oregonian  reported  on 
February  29, 2016  that  Coffee  Creek  Cor- 
rectional Facility  staff  had  mixed  up  bags  of 
breast  milk  pumped  by  prisoners  for  their 
infants  on  the  outside.  Milk  program  staff 
at  Oregon’s  only  women’s  prison  allegedly 
gave  the  wrong  milk  bags  to  the  babies’ 
caregivers.  One  of  the  nursing  mothers  had 
hepatitis  C,  causing  the  other  prisoners  to 
worry  about  transmission  of  the  disease 
to  their  children.  Oregon  Department  of 
Corrections  spokeswoman  Betty  Bernt 
said  milk  program  supervisors  now  require 
prisoners  to  check  the  bags  before  they  are 
sent  to  caregivers,  and  have  notified  nursing 
prisoners  that  hepatitis  B and  C are  unlikely 
to  be  transmitted  through  breast  milk. 

Oregon:  On  February  27, 2016,  Snake 
River  Correctional  Institution  prisoner  Sou 
Seng  Saepharn,  42,  died  suddenly  as  medical 
staff  prepared  to  transport  him  to  a hospital. 
Saepharn  had  complained  earlier  of  not  feel- 
ing well,  but  his  condition  worsened  before 
he  was  transferred  to  a medical  center  and 
efforts  to  resuscitate  him  failed.  His  death 
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closely  followed  that  of  22-year-old  Snake 
River  prisoner  Michael  Teves,  who  was 
found  dead  in  his  cell  on  February  25, 2016. 
Although  the  investigation  into  the  two 
deaths  was  ongoing  as  of  the  end  of  March, 
Saepharn’s  death  was  presumed  to  be  of 
natural  causes  while  Teves’  death  was  being 
investigated  as  “some  level  of  homicide.” 

Papua  New  Guinea:  In  the  aftermath 
of  a mass  prison  break  at  Buimo  Prison, 
the  body  count  was  estimated  at  11  dead 
and  17  wounded  from  gunshots  fired  by 
prison  staff.  Anthony  Wagambie,  Jr.,  the 
superintendent  of  the  city  of  Lae,  where  the 
facility  is  located,  said  “a  very  big  number  of 
prisoners” broke  out  on  February  25, 2016. 
A report  by  The  National  newspaper  indi- 
cated the  actual  number  of  escapees  ranged 
between  50  and  90,  and  Wagambie  said  an 
official  head  count  would  be  conducted  to 
determine  the  identities  of  any  missing  pris- 
oners. According  to  Acting  Correctional 
Service  Commissioner  Bernard  Nepo,“The 
situation  in  Lae  is  sketchy  at  the  moment. 
Inmates  and  prison  officers  have  been  in- 
jured but  it  is  still  unclear  as  to  how  many.” 

Pennsylvania:  Westmoreland  County 
paid  $92,000  to  install  nine  computers  with 
video  visitation  software  at  the  county  jail, 
but  received  much  less  revenue  than  the 
program  was  expected  to  generate.  Prison- 
ers’ families  and  friends  are  charged  $15 


for  a 25-minute  video  call,  but  the  facility 
reported  on  January  25, 2016  that  low  uti- 
lization of  the  system  had  resulted  in  less 
than  $14,000  in  income.  In-person  visits 
at  the  jail  were  cut  from  3 times  per  week 
to  one  per  week  with  the  addition  of  two 
authorized  video  calls.  Officials  said  three 
of  the  computers  were  non-functional  for 
several  months,  possibly  contributing  to  the 
lower-than-expected  usage.  PL/Vhas  previ- 
ously reported  on  the  growing  use  of  video 
visitation  in  prisons  and  jails.  [See:  PLN, 
March  2015,  p.l;  Nov.  2014,  p.48;  March 
2014,  p.50;  July  2013,  p.44]. 

Pennsylvania:  Approximately  30%  of 
230  employees  and  more  than  900  prisoners 
tested  negative  for  tuberculosis,  but  a lock- 
down  remained  in  effect  at  the  Lackawanna 
County  Prison  according  to  a February  1, 
2016  announcement  by  Warden  Robert 
McMillan.  The  warden,  whose  own  test 
came  back  negative,  said  a single  prisoner 
at  the  facility  had  tested  positive  for  the 
contagious  lung  disease,  prompting  all  pris- 
oners to  be  confined  to  their  cells  and  mass 
TB  screenings.  McMillan  said  he  expected 
the  prison  to  return  to  normal  operations 
shortly.  None  of  those  tested,  including  the 
prisoner  whose  test  was  positive  for  TB, 
have  exhibited  symptoms  of  the  illness. 
Stephen  Pancoast,  M.D.,  an  infectious 
disease  specialist  at  Regional  and  Moses 


Taylor  hospitals  in  Scranton,  said  TB  lies 
dormant  in  most  people  who  are  infected. 

Tennessee:  Janet  Utley  was  charged 
with  two  felony  counts  of  introduction 
of  contraband  into  a penal  institution  on 
February  29, 2016.  Utley,  a freeworld  civil- 
ian, had  conspired  with  prisoners  assigned 
to  landscaping  duty  at  the  Riverbend 
Maximum  Security  Institution  to  smuggle 
in  prohibited  items.  Earlier  that  month, 
TDOC  officials  intercepted  three  lighters, 
three  rolls  of  electrical  tape,  3.9  ounces  of 
marijuana,  10.6  ounces  of  loose  tobacco,  11 
cell  phones,  two  SIM  cards, nineUSB  char- 
gers with  charging  blocks,  14  air  fresheners 
and  50  cigar  wraps.  An  aggressive  investiga- 
tion was  launched,  leading  to  Utley’s  arrest. 
Other  outside  accomplices  are  suspected  in 
the  smuggling  scheme,  and  the  investiga- 
tion remains  ongoing. 

Texas:  In  January  2016,  former  federal 
prison  guard  Marshall  Thomas  pleaded 
guilty  to  two  counts  of  sexual  abuse  of  a 
ward  for  engaging  in  sexual  relationships 
with  two  different  prisoners  at  Federal 
Prison  Camp,  Bryan. Thomas  admitted  that 
beginning  in  March  2014,  he  made  inap- 
propriate comments  to  a female  prisoner 
that  led  to  hugging,  kissing  and  inappropri- 
ate touching,  and  then  escalated  to  forcible 
intercourse  in  July  2014.  He  also  admitted 
that  he  had  used  his  fingers  to  vaginally 
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penetrate  another  prisoner  who  refused  his 
advances  on  the  same  day  he  raped  the  first 
woman.  On  April  15,  2016,  U.S.  District 
Court  Judge  Gray  Miller  handed  Thomas 
an  18-month  prison  sentence  to  be  followed 
by  10  years  of  supervised  release.  He  must 
also  register  as  a sex  offender. 

Texas:  According  to  a January  15,2016 
news  report,  the  kitchen  at  the  Central 
Texas  Detention  Facility  failed  a routine 
inspection  when  a food  inspector  found 
a colony  of  roaches  living  and  breeding 


inside  the  hollow  leg  of  a food  prep  table. 
The  facility  is  operated  by  for-profit  prison 
company  The  GEO  Group  under  contracts 
with  the  U.S.  Marshals  and  Immigration 
and  Customs  Enforcement.  It  houses  al- 
most 700  male  and  female  federal  prisoners 
and  immigrant  detainees. 

United  Kingdom:  An  unnamed  pris- 
oner is  suing  the  HM  Prison  Service  after 
being  knocked  unconscious  by  falling  pota- 
toes. A January  24, 2016  news  article  in  the 
Daily  Mail  reported  that  Solicitor  Rhonda 
Hesling,  who  represents  the  prisoner,  said 
her  client  was  working  in  the  prison  kitchen 
as  a vegetable  prep  assistant.  He  was  return- 


ing a box  of  carrots  to  a walk-in  refrigerator 
when  11  boxes  of  potatoes  - weighing 
nearly  240  pounds  - fell  directly  onto  him, 
knocking  him  out  and  leaving  him  with  a 
badly  bruised  back,  muscle  spasms  and  “un- 
relenting headaches.”  Prison  officials  were 
to  blame  for  the  accident,  Hesling  argued. 
“It  was  clear  that  the  prison  was  responsible 
for  this  incident  and  liability  was  admitted 
straight  away,”  she  said.  “Such  a situation 
would  not  be  tolerated  in  any  other  work 
place  in  the  country  and  there  can  be  no 
justification  for  prison  being  an  exception 
to  this.” 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  10001  (212)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"  allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614Columbia  Rd.,  Dorchester,  MA 02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301 , Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1 000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 


Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,  Jenkintown,  PA  19046  (215)  576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end  sex- 
ual violence  against  prisoners.  Provides  resources 
for  imprisoned  and  released  rape  survivors  and 
activists  for  almost  every  state.  Contact:  JDI,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  9001 0 (21 3) 
384-1400.  www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur.  Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291,  Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  20013-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2016  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  The  Habeas  Citebook  (a  $49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prison  Education  Guide,  by  Christopher  Zoukis,  PLN  Publishing  (2016), 
268  pages.  $49.95.  Authored  by  PLN  contributing  writher  Chris  Zoukis, 
this  book  includes  the  most  up-to-date  information  on  pursuing  educa- 
tional courses  by  correspondence,  including  high  school,  college,  paralegal 
and  religious  studies.  This  title  replaces  the  Prisoners’  Guerrilla\ 

Handbook  to  Correspondence  Programs.  2019  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  |__| 

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201 
pages.  $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  17th  Ed.,  by 
Stephen  Elias  and  Susan  Levinkind,  363  pages.  $49.99.  Comprehensive  and 
easy  to  understand  guide  on  researching  the  law.  Explains  case 
law,  statutes  and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Cell  Workout,  by  L.J.  Flanders,  L.C.  Books,  234  pages.  $35.00.  This  book, 
written  by  a former  British  prisoner,  describes  in  detail  how  to  exercise  in 
confined  spaces  without  weightlifting  equipment  to  develop 
a lean  and  muscular  body.  Fully  illustrated!  1091  

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  

Roget’s  Thesaums,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies  informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Lawyers,  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Merriam-Webster’s  Dictionary  of  Law,  634  pages.  $19.95.  Includes  defi- 
nitions for  more  than  10,000  legal  words  and  phrases,  plus  pronunciations, 
supplementary  notes  and  special  sections  on  the  judicial  system,  historic 
laws  and  selected  important  cases.  Great  reference  for  jail- 
house  lawyers  who  need  to  learn  legal  terminology.  2018 

The  Best  500+  Non  Profit  Organizations  for  Prisoners  and  Their 
Families,  3rd  edition  (2015),  142  pages.  $17.99.  The  only  comprehensive, 
up-to-date  book  of  non-profit  organizations  specifically  for  prisoners  and 
their  families.  Cross  referenced  by  state,  organization  name 
and  subject  area.  Find  what  you  want  fast!  2020  |__| 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Discusses  medications  to  avoid,  diets  to  follow  P 
and  exercises  to  perform,  plus  includes  a bibliography.  1031  I I I 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 263  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  or  — 
friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1 077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  285  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage 
claims  arising  from  accidents.  1075  

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice /neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not 
specifically  related  to  prisoners.  1079  |__| 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  H 
prosecution  and  adjudication.  1090  |__| 


Caught:  The  Prison  State  and  the  Lockdown  of  American  Politics,  by 

Marie  Gottschalk,  Princeton  Univ.  Press,  504  pages.  $28.95.  Profiles  mass 
incarceration  and  the  U.S.  carceral  state,  and  examines  penal  P 
reform  strategies  and  the  politics  of  prison  reform.  2005  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  376  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  informa- 
tion on  basic  tricks  that  police  use  to  get  people  to  incrimi- 
nate themselves.  1083  

Nolo’s  Plain-English  Law  Dictionary,  by  Gerald  N.  Hill  and  Kathleen 
T.  Hill,  477  pages.  $29.99.  Find  terms  you  can  use  to  understand  and  access 
the  law.  Contains  3,800  easy-to-read  definitions  for  common  P 
(and  not  so  common)  legal  terms.  3001  |__[ 

Criminal  Procedure:  Constitutional  Limitations,  by  Jerold  H.  Israel  and 
Wayne  R.  LaFave,  7th  edition,  539  pages.  $43.95.  Intended  for  use  by  law 
students,  this  is  a succinct  analysis  of  constitutional  standards 
of  major  significance  in  the  area  of  criminal  procedure.  1085  

Win  Your  Lawsuit:  Sue  in  CA  Superior  Court  without  a Lawyer,  by 

Judge  Roderic  Duncan,  445  pages  (4th  edition  2010).  $39.99.  This  plain- 
English  guide  shows  you  how  to  prepare  a complaint,  file  and  serve  papers, 
participate  in  settlement  negotiations,  present  a case  and  much  more.  The 
4th  edition  has  been  revised  to  reflect  recent  court  proce- 
dures and  includes  updated  forms.  2014  l__l 

Disciplinary  Self-Help  Litigation  Manual,  by  Daniel  Manville,  355 
pages.  $49.95.  By  the  co-author  of  the  Prisoners’  Self-Help  Litigation  Manual, 
this  book  provides  detailed  information  about  prisoners’  rights  in  discipli- 
nary hearings  and  how  to  enforce  those  rights  in  court.  Includes  state-by- 
state  case  law  on  prison  disciplinary  issues.  This  is  the  third 
book  published  by  PLN  Publishing.  2017 
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Betraying  the  Promise  of  Accreditation: 
Quis  Custodiet  Ipsos  Custodes V 


WIDESPREAD  DISDAIN  FOR  PEOPLE  HELD 

in  prisons  and  jails,  public  apathy  for 
humane  conditions  in  detention  facilities, 
tough-on-crime  political  rhetoric  and  the 
privatization  of  correctional  services  by  for- 
profit  companies  have  taken  a collective  toll 
on  the  quality  of  our  nations  criminal  justice 
system.  Outwardly,  organizations  like  the 
American  Correctional  Association  (ACA) 
and  National  Commission  on  Correctional 
Health  Care  (NCCHC)  champion  high 
standards  for  conditions  of  confinement 
and  medical  treatment  for  prisoners,  respec- 
tively, and  provide  accreditation  to  facilities 
that  meet  those  standards.  Often,  however, 
accreditation  supplies  little  more  than  a thin 
veneer  of  respectability  that  glosses  over 
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constitutional  violations  and  other  abuses. 

Read  the  ACA’s  promotional  materials 
and  you  will  be  convinced  it  is  committed 
to  policies  and  practices  vital  to  ensuring 
the  safe  and  humane  operation  of  prisons, 
jails  and  other  detention  facilities.  Yet  study 
how  the  ACA  actually  operates  and  you’ll 
quickly  see  that  in  terms  of  purpose  and 
effectiveness  the  entire  accreditation  process 
is  a sham;  the  ACA  lacks  the  power  to  af- 
fect, impose  or  enforce  meaningful  change 
in  our  nation’s  corrections  system.  Both 
the  ACA  and  NCCHC  are  also  plagued 
by  conflicts  of  interest,  including  the  fact 
that  they  effectively  sell  accreditation  to 
their  correctional  colleagues  and  promul- 
gate their  own  voluntary  standards  with 
no  oversight. 

The  ACA,  self-described  as  the  oldest 
and  largest  correctional  association  in  the 
world,  was  founded  in  1870.  During  its 
lengthy  existence  it  has  failed  to  make  any 
meaningful  inroads  to  assure  the  constitu- 
tional treatment  of  prisoners  in  the  United 
States;  rather,  such  efforts  have  mostly  been 
achieved  through  hard-fought  civil  rights 
litigation  opposed  by  corrections  officials. 
In  2013,  a federal  court  noted  that  ACA 
standards  “...  do  not  set  the  constitutional 
minimum  for  prison  conditions.”  See: 
Lemire  v.  Cal  Dep’t  of  Corr  & Rehab.,  726 
F.3d  1062  (9th  Cir.  2013).  And  in  a 2014 
ruling,  the  Ninth  Circuit  stated  it  was 
“unable  to  determine  ...  the  significance 
of  the  ‘accreditation’  by  the  ACA”  in  a case 
involving  a prisoner’s  Eighth  Amendment 
claim.  See:  Grenning  v.  Miller-Stout,  739 
F.3d  1235  (9th  Cir.  2014).  \PLN,  Oct. 
2014,  p.18]. 

If  the  ACA  and  NCCHC,  both  non- 
profit organizations,  are  the  self-appointed 


guardians  watching  over  conditions  in  pris- 
ons and  jails  and  establishing  correctional 
standards,  that  begs  the  question:  Who  is 
watching  over  them? 

A Long  History  of  Criticism 

In  August  1982,  David  L.  Bazelon, 
Senior  Circuit  Judge  for  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia, 
resigned  his  position  as  an  ACA  board 
member.  “The  Commission  has  ...  broken 
faith  with  the  public  and  has  betrayed  the 
promise  of  accreditation,”  he  stated. 

Bazelon’s  resignation  came  after 
serving  only  two  years  of  his  five-year  ap- 
pointment. When  he  first  joined  the  ACA’s 
board  he  believed  he  was  embarking  on  a 
noble  venture,  and  would  be  part  of  set- 
ting standards  to  eliminate  constitutional 
violations  in  our  nation’s  prison  system. 
He  embraced  the  idea  of  bringing  public 
participation  into  the  accreditation  process. 
But  the  jurist  soon  realized  that  the  ACA 
had  no  intention  of  living  up  to  the  same 
high  standards  it  espouses  for  the  facilities 
it  accredits. 

According  to  Judge  Bazelon,  who  died 
in  1993,  “the  real  promise  of  accreditation 
is  that  the  conspiracy  of  silence  between 
corrections  officials  and  the  public  can  be 
replaced  with  a partnership  for  reform.” 
Instead,  he  found,  “the  public  is  system- 
atically excluded  from  every  stage  of  the 
Commission’s  work.”  He  called  the  ACA 
a “propaganda  vehicle  for  corrections  au- 
thorities.” 

In  a lengthy  article  entitled  “The 
Accreditation,”  published  in  Corrections 
Magazine,  the  ACA’s  own  periodical,  Ba- 
zelon accused  the  organization  of  multiple 
unethical  practices.  The  ACA,  he  wrote, 
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“has  repeatedly  refused  to  open  the  ac- 
creditation process  to  public  scrutiny 
and  participation;  the  commission’s  audit 
techniques  and  deliberative  procedures 
are  inherently  unreliable;  the  commission 
is  unwilling  to  accommodate  constructive 
criticism  and  the  possibility  of  meaning- 
ful change;  the  commission’s  priorities  are 
fundamentally  flawed;  [and]  the  commis- 
sion has  pervasive  conflicts  of  interest  with 
the  facilities  it  is  charged  with  monitoring.” 
[See:  PLN,  April  1995,  p.l]. 

Judge  Bazelon’s  rebuke  affirmed  the 
widely-recognized  fact  that  the  ACA 
conducts  “paper  audits”  of  the  facilities  it 
accredits. That  is,  it  examines  what  policies 
a prison  or  jail  has  in  place  rather  than  their 
actual  practices.  Meeting  the  ACA’s  ac- 
creditation standards  is  thus  more  a matter 
of  ensuring  a facility  has  proper  paperwork 
than  ensuring  it  has  constitutional  condi- 
tions. 

“If  a prison  has  a policy  on  paper  that 
says  officers  cannot  beat  inmates  with  rub- 
ber truncheons,  it  can  be  accredited  by  the 
ACA  even  if  officers  at  that  facility  are  in 
fact  beating  inmates  with  truncheons  on  a 
regular  basis,”  said  Ken  Kopczynski,  direc- 
tor of  the  Florida-based  Private  Corrections 
Institute. 

Or  as  stated  in  a September  2003  re- 
port prepared  for  the  National  Institute  of 
Justice  by  Abt  Associates,  a private  research 
and  consulting  group:  “Achieving  ACA 
accreditation  is  not  an  outcomes-based 
performance  goal.  Rather,  ACA  standards 
primarily  prescribe  procedures.  The  great 
majority  of  ACA  standards  are  written  in 
this  form:  ‘The  facility  shall  have  written 
policies  and  procedures  on.. ..’The  standards 
emphasize  the  important  benefits  of  proce- 
dural regularity  and  effective  administrative 
control  that  flow  from  written  procedures, 
and  careful  documentation  of  practices  and 
events.  But,  for  the  most  part,  the  standards 
prescribe  neither  the  goals  that  ought  to  be 
achieved  nor  the  indicators  that  would  let 
officials  know  if  they  are  making  progress 
toward  those  goals  over  time.” 

The  ACA’s  executive  and  accreditation 
staff  are  primarily  composed  of  current  and 
former  corrections  officials,  who  accredit 
facilities  run  by  other  corrections  officials 
- an  inherent  conflict  of  interest. 

There  is  very  little  transparency  or  pub- 


lic accountability;  as  private  organizations, 
the  ACA  and  NCCHC  are  not  required  to 
disclose  their  internal  records  to  the  pub- 
lic. They  can  withhold  accreditation  audit 
results  and  exclude  members  of  the  public 
from  organizational  meetings. 

Further,  the  ACA  basically  sells  its 
accreditation  to  prisons,  jails  and  other  de- 
tention facilities  willing  to  pay  the  required 
fees,  which  range  from  $8,100  to  $19,500 
depending  on  the  number  of  days  and  audi- 
tors involved,  according  to  a 2014  rate  sheet. 
To  add  insult  to  injury,  accreditation  fees  are 
paid  with  public  funds;  i.e.,  taxpayer  money. 

“How  can  the  commission  in  good 
conscience  represent  itself  as  ‘independent’ 
and  ‘unbiased’  while  being  financially 
dependent  on  the  objects  of  its  scrutiny?” 
Judge  Bazelon  asked,  rhetorically. 

His  criticisms  have  proven  prophetic: 
Decades  later,  little  has  changed.  Consider, 
for  example,  a September  2015  meeting 
between  the  Tennessee  State  Employees 
Association  (TSEA),  the  union  that  rep- 
resents state  employees  - including  prison 
workers  - and  the  ACA.  Re-accreditation  of 
the  state’s  prisons  and  a “technical  review”  of 
issues  involving  violent  incident  reporting 
and  staffing  were  the  topics  of  discussion. 

During  the  45-minute  meeting,  ACA 
officials  told  union  members  that  state 
prisons  undergo  re-accreditation  audits 
every  three  years,  and  during  the  years 
when  audits  are  not  performed,  the  prisons 
“conduct  annual  self-reporting.” 

TSEA  officials  asked  the  ACA  rep- 
resentatives whether  a $40,000  payment 
made  by  the  Tennessee  Department  of 
Correction  (TDOC)  to  the  Correctional 
Accreditation  Managers  Association 
(CAMA)  might  affect  their  objectivity. The 
ACA  members  acknowledged  that  CAMA 
was  an  affiliate  of  the  ACA,  but  claimed 
there  was  “no  formal  relationship”  between 
the  two  groups. 

Tennessee  is  one  of  only  a few  states 
in  which  the  entire  prison  system  is  ac- 
credited by  the  ACA,  and  as  a result  the 
TDOC  holds  the  American  Correctional 
Association’s  Golden  Eagle  Award.  That 
honor  is  somewhat  tarnished  by  the  fact 
that  for  two  of  every  three  years  that  state 
prisons  are  accredited,  they  self-report  data 
to  maintain  their  accreditation;  that  the 
TDOC  makes  large  payments  to  an  ACA 
affiliate;  and  that  despite  the  TDOC  be- 
ing fully  accredited,  when  conducting  its 
technical  review  the  ACA  found  Tennessee 
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prison  officials  were  not  correctly  reporting 
violent  incidents  - something  that  presum- 
ably should  have  been  discovered  during  the 
regular  accreditation  process  but  was  not. 

The  ACA  reportedly  charged  almost 
18,000  to  conduct  the  technical  review  of 
the  TDOC,  which  state  Rep.  Mike  Stewart 
criticized  as  “a  rubber  stamp  for  business 
as  usual.”  ACA  executive  director  James  A. 
Gondles ,Jr., who  participated  in  the  techni- 
cal review,  was  quoted  as  saying,  “Our  job 
is  not  to  tear  them  apart;  it’s  to  help  them.” 

The  Flawed  Accreditation  Process 

Judge  Bazelon’s  harsh  critiques  of  the 
ACA  have  stood  the  test  of  time  and  are 
supported  by  overwhelming  evidence;  in 
spite  of  its  lengthy  existence,  the  ACA  has 
had  little  if  any  positive  impact  on  condi- 
tions in  this  country’s  prisons  and  jails. 

To  achieve  accreditation  a facility  has 
to  comply  with  100%  of  applicable  manda- 
tory standards  and  at  least  90%  of  applicable 
non-mandatory  standards.  Under  some 
circumstances  the  ACA  may  waive  certain 


non-mandatory  standards. There  are  differ- 
ent standards  for  different  types  of  facilities, 
such  as  adult  correctional  facilities,  jails, 
juvenile  detention  centers  and  boot  camp 
programs.  If  a facility  fails  an  accreditation 
audit  it  can  reapply  - if  it  pays  another  fee. 

Sometimes,  prisons  and  jails  achieve 
ACA  accreditation  even  when  they  have 
egregious  conditions  of  confinement,  high 
levels  of  violence,  poor  medical  care  and 
operational  problems,  as  indicated  by  the 
examples  cited  below. 

The  ACA  accredited  the  Southern 
Ohio  Correctional  Facility  in  Lucasville 
in  1990.  Three  years  later  a major  uprising, 
brought  about  by  deplorable  conditions  at 
the  prison,  resulted  in  the  deaths  of  nine 
prisoners  and  one  guard.  Forty  other  people 
were  seriously  injured  during  the  11-day 
rebellion.  [See:  PLN,  July  1997,  p.  19;  Jan. 
1995,  pp.13,14] . The  ACA  had  received 
reports  prior  to  the  riot  that  the  facility 
was  blatantly  disregarding  accreditation 
standards.  But  instead  of  investigating, 
ACA  officials  reportedly  instructed  whistle- 
blowers not  to  interfere.  Several  years  later 
the  ACA  appointed  the  director  of  Ohio’s 
prison  system  to  serve  as  its  president. 


In  1992,  the  ACLU’s  National  Prison 
Project  Journal  published  a detailed  article 
about  the  brutal  beating  of  Louisiana  pris- 
oner Keith  Hudson  while  he  was  handcuffed 
and  shackled.  In  his  pro  se  lawsuit,  Hudson 
alleged  that  he  had  suffered  a cracked  dental 
plate,  loosened  teeth  and  a split  upper  lip. 
Rather  than  intervening,  a prison  lieutenant 
told  the  guards  who  imposed  the  beating  not 
to  “have  too  much  fun.” 

Hudson  received  no  relief  from  the 
state  courts  or  the  Fifth  Circuit  Court 
of  Appeals,  but  the  U.S.  Supreme  Court 
granted  his  petition  for  certiorari  review.  A 
number  of  organizations  filed  amicus  briefs 
in  support  of  Hudson’s  claims  - many  of 
which  were  clear-cut  violations  of  ACA 
standards.  But  when  asked  whether  they 
would  join  in  an  amicus  brief,  the  Executive 
Committee  of  the  ACA  declined  - twice 
- because  they  felt  it  was  not  “in  the  best 
interest”  of  the  organization. 

Then-ACLU  National  Prison  Project 
director  A1  Bronstein  sharply  rebuked  ACA 
officials.  “[Ojnce  again,  the  ACA  leadership 
has  demonstrated  that  ACA  standards  are 
not  professional  correctional  standards,” 
he  wrote.  “Rather,  they  are  a collection  of 


Randy  & CJ 

Legal  Insights  dedicated  3 years  to  CJ’s  fight 
and  was  successful  in  winning  his  release  from  a 
life  sentence.  “So  if  you  are  in  need  of  some  help 
with  your  post  convection  issues,  I recommend 
Randy  Soderstrom  and  Legal  Insights  Inc.  He 
helped  me  tremendously.  He  has  been  on  that 
side  and  understands.” 


Early  Release 

Legal  Insights  Success  Stories 


Nick  & Randy 

Legal  Insights’  post-conviction  work  resulted  in 
an  8-year  sentence  reduction  and  Nick’s 
immediate  release.  “The  court  took  8 years  off 
and  now  am  a free  man.  Thank  you  Legal 
Insight  and  my  good  friend  Randy  for  helping 
me.  This  feeling  is  like  winning  the  lottery  but 
instead  of  money,  its  for  a new  life,  a new 
beginning  and  that  to  me  is  a blessing.” 
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Need  Post  Conviction  Relief? 

Contact  helpmetimberwolf@googlegroups.com 

Timberwolf  Litigation  and  Research  Services  LLC 
Specializes  in  Federal  and  State  Post  Conviction  Relief 

All  Work  done  under  supervision  of  licensed  counsel. 


Timberwolf  is  Growing 

With  the  Increased  Demand  for  our  Services 
There  have  been  big  changes! 

We  Moved  our  National  Offices  from  Angola,  Indiana 
to  Our  Document  Center  in  Eaton,  Ohio 


In  addition  to  Attorney  Linda  M.  Wagoner,  we  have  also 
enrolled  additional  attorneys  to  serve  our  clients. 
Please  Welcome  Attorneys  Dennis  Hartley  and  Jim  Hanson 


Dennis  Hartley 
Attorney 
BS  1969, 

JD  1972 


Dennis  Hartley  he  has  tried  cases  in  9 different 
states  and  five  different  U.S.  District  Courts.  .Mr. 
Hartley  is  a life  member  of  the  National  Association 
of  Criminal  Defense  Lawyers,  a fellow  in  the 
American  Board  of  Criminal  Lawyers  and  fellow  in 
the  American  College  of  Trial  Lawyers. 


Jim  Hanson 
Attorney 
BA  2001 
JD  2004 
MBA  201  1 


Jim  Hanson  is  an  attorney  whose  experience  in 
civil  and  religious  rights,  as  well  as  general  litiga- 
tion including  criminal  defense,  family,  business  and 
insurance  law  helps  to  round  out  the  Timberwolf 
lineup.  A military  veteran,  Jim  received  his  JD 
from  the  University  of  Missouri -Columbia  and  his 
MBA  from  Taylor  University. 


For  more  information,  call  toll  free  1-855-712-5276 
Or  call  us  direct  at  (260)  243-5649. 

If  your  prison  phone  system  rejects  these  numbers 
Try  our  old  fashioned  landline  at  (719)  493-2487 


If  you  can’t  call  at  all,  or  if  the  telephone  provider  for 
your  institution  causes  problems,  please  write  us  at 
Timberwolf  Litigation  and  Research  Services  LLC 
1 12  North  High  St,  Eaton,  Ohio  45320 


You  don’t  have  to  do  it  alone! Run  with  the  Pack  ! 

Call  us— We  Can  Help! 

attorneys,  legal  writers,  paralegals,  researchers,  investigators,  court  reporters,  and  consultants  dedicated  to  serving  your  legal  needs. 
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Accreditation  Gone  Wrong  (cont.) 


words  and  phrases  relied  on  by  various  ACA 
officials  when  it  serves  their  interests  (e.g. 
as  a defense  to  a conditions  lawsuit;  as  a 
means  of  getting  funds  from  the  legislature). 
The  ACA  Executive  Committee  action  - 
non-action  might  be  a better  description 
- makes  a sham  of  the  whole  standards  and 
accreditation  process.” 

The  Supreme  Court  held  in  Hudson’s 
appeal  that  the  use  of  excessive  force  against 
a prisoner  can  constitute  a violation  of  the 
Eighth  Amendment  even  when  serious  in- 
jury does  not  result  - a decision  in  which  the 
ACA’s  voice  was  conspicuously  absent.  See: 
Hudson  v.  McMillian,  503  U.S.  1 (1992). 

In  2003,  South  Carolina  decided  to 
forgo  ACA  accreditation  and  implement  its 
own  “tougher”  in-house  prison  inspections. 
By  eliminating  the  ACA’s  accreditation 
fees,  the  state  saved  1140,000.  Then-DOC 
Director  Jon  Ozmint  said  the  money  would 
be  better  spent  on  prison  maintenance. 
Whether  the  funds  were  used  to  improve 
the  prisons  or  not,  it  is  clear  that  as  far  as 
South  Carolina  was  concerned,  the  loss  of 
ACA  accreditation  was  no  real  loss  at  all. 

More  recently,  Kathy  Black-Dennis, 
the  ACA’s  Director  of  Standards,  Accredi- 
tation and  Professional  Development,  was 
deposed  in  2013  in  a California  class-action 
prison  overcrowding  case.  See:  Plata  v. 
Brown,  U.S.D.C.  (N.D.  Cal.),  Case  No. 
C01-1351-TEH  [PLN,  July  2011,  p.l]. 
Under  oath,  she  was  asked  to  testify  about 
a report  she  had  co-authored.  According  to 


that  report,  “the  standards  promulgated  by 
the  ACA  are  used  by  lawyers,  judges,  county 
administrators,  academia,  and  advocacy 
groups  throughout  the  country  as  a tool  to 
ensure  the  basic  constitutional  rights  of  the 
offender,  while  serving  to  protect  staff  and 
the  public  at  large.” 

When  asked  for  specifics  by  Don  Spec- 
ter with  the  Prison  Law  Office,  however, 
Black-Dennis  was  unable  to  name  a single 
attorney  or  provide  a single  case  citation 
that  relied  upon  ACA  standards  to  ensure 
the  constitutional  rights  of  prisoners  were 
upheld. 

The  report  that  Black-Dennis  co- 
authored had  anticipated  the  successful 
accreditation  of  at  least  two  California 
prisons,  even  though  those  facilities  were 
in  the  midst  of  class-action  lawsuits  for 
inadequate  medical  care  and  overcrowded 
conditions.  When  asked  whether  ACA  au- 
dits should  contain  information  about  legal 
actions  against  a prison  for  “conditions- 
related  issues,”  she  stated,  “Not  necessarily, 
no. 

Additionally,  as  part  of  the  accredita- 
tion process,  ACA  auditors  often  interview 
prisoners.  When  asked  whether  the  auditors 
are  supposed  to  include  complaints  made 
by  prisoners  in  their  report,  she  responded, 
“Not  specifically,  no.” 

She  also  acknowledged  that  ACA 
standards  related  to  the  ratio  of  toilets 
and  showers  for  prisoners,  the  amount  of 
cell  space  per  prisoner,  the  frequency  for 
cell  checks  in  segregation  and  the  amount 
of  exercise  that  prisoners  receive  are  not 
mandatory  standards  - meaning  they  can 


be  waived  during  the  accreditation  process. 

Finally,  Black-Dennis  was  asked 
point-blank,  “So  then  it  seems  possible 
that  a facility  can  be  accredited  by  your 
organization  yet  be  found  unconstitutional 
by  a court,  right?”  Her  response  was  “Yes.” 

That  wasn’t  surprising,  as  courts  have 
long  held  that  accreditation  standards  do 
not  determine  the  minimum  constitutional 
rights  applicable  to  prisoners.  The  Fifth 
Circuit  stated  in  Gates  v.  Cook,  376  F.3d  323 
(5th  Cir.  2004)  that  it  was  “absurd  to  suggest 
that  the  federal  courts  should  subvert  their 
judgment  as  to  alleged  Eighth  Amend- 
ment violations  to  the  ACA  whenever  it 
has  relevant  standards....  While  compliance 
with  ACA’s  standards  may  be  a relevant 
consideration,  it  is  not  per  se  evidence  of 
constitutionality.  ” 

The  U.S.  Supreme  Court  addressed 
accreditation  standards  in  Bell  v.  Wolfish, 
441  U.S.  520,  543  n.27  (1979),  finding 
that  accreditation  by  organizations  like  the 
ACA  does  not  determine  constitutionality. 
The  Court  wrote:  “[Wjhile  the  recom- 
mendations of  these  various  groups  may 
be  instructive  in  certain  cases,  they  simply 
do  not  establish  the  constitutional  minima; 
rather,  they  establish  goals  recommended  by 
the  organization  in  question.” 

Accreditation  is  voluntary,  as  is  com- 
pliance with  the  ACA’s  self-promulgated 
standards;  at  least  in  theory,  the  obligation 
of  corrections  officials  to  respect  prisoners’ 
constitutional  rights  is  not  voluntary.  The 
only  sanction  the  ACA  has  at  its  disposal 
for  noncompliance  is  revoking  accredita- 
tion - a rare  occurrence  that  has  no  practical 
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effect  and  simply  returns  a prison  or  jail  to 
the  status  it  had  before  being  accredited. 

Basically,  as  Judge  Bazelon  observed  al- 
most 35  years  ago,  the  primary  requirement 
for  ACA  accreditation  is  the  facility’s  ability 
and  willingness  to  pay  the  accreditation  fee. 

The  U.S.  Department  of  Justice’s  (DOJ) 
Civil  Rights  Division  issued  a letter  in  April 
2008  that  found  the  Worcester  County  Jail 
and  House  of  Correction  in  Massachusetts 
had  unconstitutional  conditions  of  confine- 
ment. Specifically,  the  jail  failed  to  protect 
detainees  from  harm,  failed  to  protect  them 
“from  exposure  to  unsanitary  and  unsafe 
environmental  conditions,”  and  did  not 
provide  detainees  with  adequate  mental 
health  care.  County  officials  rejected  the  al- 
legations, noting  the  facility  was  accredited 
by  both  the  ACA  and  NCCHC  - which, 
in  light  of  the  DOJ’s  findings,  indicates  the 
inadequacy  of  accreditation.  [See:  PLN, 
Nov.  2008,  p.24]. 

Accreditation  and  Private  Prisons 

The  nation’s  largest  private  prison 
company,  Corrections  Corporation  of 
America  (CCA),  pays  tens  of  thousands  of 
dollars  each  year  to  accredit  its  for-profit 


facilities  and  regularly  sponsors  the  ACA’s 
biannual  conferences  - including  one  being 
held  in  Boston  in  August  2016. 

Additionally,  CCA  warden  Cherry 
Lindamood  is  currently  a member  of  the 
ACA’s  Standards  Committee;  CCA  execu- 
tive vice  president  Harley  Lappin  previously 
chaired  the  Standards  Committee  while 
CCA  regional  director  Kevin  Myers  served 
on  the  same  Committee;  and  a former 
CCA  program  manager,  Daron  Hall,  was 
the  ACA’s  president  from  2011  to  2013. 
It’s  no  wonder  that  CCA  has  a very  close 
relationship  with  the  ACA,  with  most  of 
its  detention  facilities  (excluding  commu- 
nity corrections  centers)  being  accredited 
despite  well-publicized  scandals  at  the 
company’s  prisons. 

In  2009,  five  employees  at  CCA’s  Otter 
Creek  Correctional  Center  in  Kentucky, 
including  the  chaplain,  were  charged  with 
raping  or  sexually  assaulting  prisoners. 
[See:  PLN,  Sept.  2011,  p.16;  Oct.  2009, 
p.40].  While  both  Kentucky  and  Hawaii 
withdrew  their  female  prisoners  from  Ot- 
ter Creek,  the  ACA  continued  to  accredit 
the  facility  until  it  closed  in  June  2012. 
Apparently,  systemic  sexual  abuse  did 


not  constitute  a serious  enough  violation 
to  warrant  revocation  of  the  prison’s  ac- 
creditation. 

After  Ohio  sold  the  Lake  Erie  Cor- 
rectional Institution  to  CCA  in  2011  for 
$72.7  million,  a September  2012  audit  by 
the  state’s  Correctional  Institution  Inspec- 
tion Committee  (CIIC)  found  deficiencies 
that  included  non-compliance  with  dozens 
of  security  and  safety  standards  - ranging 
from  poor  food  quality  and  sanitation  to 
inadequate  medical  staffing,  emergency 
unpreparedness  and  unsafe  storage  of 
hazardous  materials.  There  were  reports 
of  prisoners  having  to  defecate  in  plastic 
bags  and  urinate  in  cups  due  to  problems 
with  the  toilets,  and  prisoners  being  triple- 
bunked  in  segregation  cells.  [See:  PLN,  Nov. 
2014,  p.44]." 

The  CIIC  conducted  a surprise  in- 
spection in  January  2013  that  found 
improvements  but  also  cited  high  levels 
of  violence.  “Staff  interviews,  inmate  focus 
groups,  the  inmate  survey,  and  institutional 
data  all  indicate  that  personal  safety  is  at 
risk  at  [Lake  Erie] ,”  state  inspectors  wrote. 
“Assaults,  fights,  disturbances,  and  uses  of 
force  have  all  increased  in  comparison  to 
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prior  years.  There  is  a high  presence  of  gang 
activity  and  illegal  substance  use.  Inmates 
reported  frequent  extortion  and  theft.”  In 
spite  of  the  deficiencies  cited  by  the  CIIC, 
that  same  month,  in  January  2013,  the 
ACA  accredited  Lake  Erie  with  a score 
of  99.06%. 

The  Idaho  Correctional  Center  (ICC), 
the  largest  prison  in  the  state  with  a noto- 
rious record  of  violence,  was  operated  by 
CCA  for  over  a decade  until  Idaho  officials 
opted  not  to  renew  the  company’s  $29 
million  contract  in  June  2014.  CCA  faced 
multiple  lawsuits,  including  a class-action 
suit  in  which  it  was  held  in  contempt  - with 
the  contempt  ruling  affirmed  by  the  Ninth 
Circuit  in  May  2016  - as  well  as  an  FBI 
investigation. 

“The  courts  have  once  again  found  that 
CCA  was  in  the  wrong  and  must  be  held 
accountable,”  said  AC LU-Idaho  legal  direc- 
tor Richard  Eppink  following  the  Ninth 
Circuit’s  decision. 

CCA  admitted  that  employees  at  ICC 
had  fraudulently  misreported  staffing  levels 
at  the  prison  and  falsified  records.  Due  to 
the  understaffing,  the  facility  experienced 
more  violent  incidents  than  all  other  state 
prisons  combined,  according  to  a 2008 
report  by  an  Idaho  DOC  official,  and  was 
known  as  a “gladiator  school.”  One  ICC 
prisoner  was  viciously  beaten  by  another 
prisoner  while  CCA  staff  watched  but 
failed  to  intervene;  video  of  the  incident  was 
released  to  the  public  over  the  company’s 


objections.  Another  class-action  lawsuit 
accused  CCA  guards  of  collaborating  with 
gang  members  to  maintain  control  at  the 
facility.  [See:  PLN,  Oct.  2013,  p.28;  May 
2013,  p.22;  Feb.  2012,  p.30]. 

Yet  during  the  scandal,  the  CCA- 
operated  prison  was  accredited  by  both  the 
ACA  and  NCCHC. 

When  the  ACA  reviews  facility  records 
during  the  accreditation  process,  it  assumes 
those  records  are  accurate;  however,  that 
might  not  be  the  case.  In  December  2008, 
former  CCA  employee  Donna  Como 
testified  at  a county  commission  meeting 
in  Nye  County,  Nevada  that  she  had  previ- 
ously worked  at  CCA’s  Southern  Nevada 
Women’s  Correctional  Facility. 

“I  was  the  person  who  doctored  the 
ACA  accreditation  reports  for  this  com- 
pany,” she  stated,  as  part  of  her  comments 
in  opposition  to  the  siting  of  a CCA-run 
prison  in  Nye  County. 

CCA  is  not  the  only  private  prison 
company  to  experience  problems  at  ac- 
credited facilities.  The  Walnut  Grove  Youth 
Correctional  Facility  in  Mississippi,  oper- 
ated first  by  Cornell  Corrections,  which  was 
acquired  by  the  GEO  Group,  and  later  by 
Management  & Training  Corp.  (MTC), 
was  accredited  by  the  ACA  even  though  the 
U.S.  Department  of  Justice  found  “systemic, 
egregious  practices”  at  the  prison,  including 
“brazen”  sexual  misconduct  involving  juve- 
nile offenders  that  was  “among  the  worst 
that  we’ve  seen  in  any  facility  anywhere 
in  the  nation.”  High  levels  of  violence  and 
understaffing  were  cited,  too. 

A class-action  lawsuit  against  Walnut 


Grove  settled  in  2012;  U.S.  District  Court 
Judge  Carlton  Reeves  wrote  the  facility  had 
“allowed  a cesspool  of  unconstitutional  and 
inhuman  acts  and  conditions  to  germinate, 
the  sum  of  which  places  the  offenders  at 
substantial  ongoing  risk.”  [See:  PLN,  Nov. 
2013,  p.30]. 

Yet  one  year  later,  while  still  in  the 
process  of  complying  with  the  settlement 
agreement,  Walnut  Grove  scored  a 100% 
on  another  ACA  accreditation  audit.  Jody 
Owens,  an  attorney  with  the  Southern 
Poverty  Law  Center,  which  was  involved  in 
the  class- action  suit  challenging  the  abys- 
mal and  dangerous  conditions  at  Walnut 
Grove,  found  it  hard  to  believe  the  facility 
had  achieved  a perfect  score. 

Owens  called  ACA  accreditation  “a 
rubber-stamping  process,”  noting  that 
many  of  the  problems  at  the  prison  were 
“overlooked  when  these  grades  are  passed 
out.”  He  concluded,  “It  makes  you  question 
the  integrity  of  the  process.” 

Shortly  after  Walnut  Grove  passed  its 
ACA  accreditation  audit  with  a 100%  score, 
on  December31,2013  a major  disturbance 
broke  out  at  the  facility  involving  juvenile 
offenders  in  three  units.  Sixteen  had  to 
be  treated  at  a local  hospital  for  “wounds, 
lacerations  and  fractures.”  Following  that 
incident,  seven  guards  resigned  or  were 
terminated  - but  at  least  the  prison  was 
accredited,  indicating  it  met  the  ACA’s 
standards. 

In  February  2015,  prisoners  rioted 
and  virtually  destroyed  a federal  Bureau  of 
Prisons  (BOP)  facility  in  Texas.  Detainees 
at  the  Willacy  County  Correctional  Center 
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in  Raymondville,  200  miles  South  of  San 
Antonio,  used  pipes,  mop  and  broom  han- 
dles and  other  makeshift  weapons  during 
the  uprising  over  conditions  at  the  facility, 
including  poor  medical  care. 

Willacy  was  run  by  MTC,  a for-profit 
prison  firm  with  a long  history  of  operation- 
al problems  and  deficiencies.  The  abysmal 
conditions  and  medical  care  that  led  to  the 
riot  were  several  years  in  the  making. 

Carl  Takei,  an  ACLU  staff  attorney, 
visited  the  Willacy  facility  in  2013.  He 
described  how  at  that  time  prisoners  were 
living  in  large  bug-infested  tents  and  forced 
to  use  toilets  overflowing  with  raw  sewage. 

“Willacy  is  aptly  a symbol  of  every- 
thing that  is  wrong  with  the  criminalization 
of  immigration  and  BOP’s  use  of  privati- 
zation,” Takei  stated.  He  called  the  riot  “a 
predictable  consequence  of  the  Bureau  of 
Prisons  turning  a blind  eye  to  the  abuse  at 
Criminal  Alien  Requirement  prisons.” 

Criminal  Alien  Requirement  (CAR) 
facilities,  all  privately  operated,  house  fed- 
eral prisoners  who  face  deportation  after 
serving  their  sentences.  In  June  2014,  the 
ACLU  issued  a report  that  found  a variety 
of  problems  at  CAR  prisons  in  Texas, 


including  raw  sewage,  insect  infestations 
and  poor  medical  treatment  at  the  Willacy 
County  Correctional  Center. 

After  the  February  2015  riot  brought 
inhumane  conditions  at  Willacy  to  the 
public’s  attention,  MTC  insisted  that  medi- 
cal services  at  the  prison  were  adequate,  as 
they  had  been  accredited  by  both  the  ACA 
and  The  Joint  Commission  - a non-profit 
organization  that  provides  accreditation  for 
health  care  programs. 

Indeed,  according  to  an  MTC  news 
release,  the  ACA  gave  Willacy  “a  score  of 
100  percent  on  mandatory  standards  and 
99.6  percent  on  non-mandatory  standards.” 
The  warden  at  the  time,  Randy  Treon, 
stated,  “This  recent  audit  by  the  ACA  reaf- 
firms our  commitment  of  excellence  to  the 
community  in  which  we  live. ’’The  prison’s 
pre-riot  accreditation,  however,  was  at  odds 
with  the  poor  conditions  that  reportedly  led 
to  the  uprising. 

As  early  as  2009,  well  before  the  riot, 
a nurse  who  worked  at  Willacy,  Kathleen 
Baldoni,  testified  at  a congressional  briefing 
about  conditions  at  the  prison,  including 
“extreme  temperatures,  inadequate  nutri- 
tion, medical  staffing  shortages,  and  long 


delays  for  critically  needed  health  care.” 
She  added,  “the  level  of  human  suffering 
was  just  unbelievable.”  Further,  a 2011  PBS 
documentary  reported  a “dozen  allegations 
of  sexual  abuse”  at  Willacy. 

Yet  the  facility  was  accredited  by  not 
one  but  two  private  accreditation  organiza- 
tions. MTC’s  explanation  for  this  apparent 
contradiction?  The  company  claimed  - 
based  on  its  own  investigation  - that  the  riot 
had  involved  a small  group  of  detainees  who 
feared  being  deported,  who  allegedly  told 
other  prisoners  to  blame  the  disturbance 
on  inadequate  medical  care.  That  conflicted 
with  a BOP  after-action  report,  which 
found  the  riot  was  “directly  attributed  to 
the  perception  of  the  inmate  population 
regarding  the  delay  of  medical  treatment.” 

The  Willacy  facility  is  no  longer  ac- 
credited by  the  ACA  - but  only  because  it 
closed  due  to  extensive  damage  caused  by 
the  riot,  requiring  over  2,800  prisoners  to  be 
transferred  to  other  federal  prisons. 

Two  major  riots  had  occurred  at 
another  CAR  facility,  the  GEO  Group- 
operated  Reeves  County  Detention  Center 
in  Texas.  The  uprisings,  in  December  2008 
and  January  2009,  which  involved  prisoners 
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setting  fires  and  taking  hostages,  also  were 
related  to  poor  conditions  and  inadequate 
medical  care.  [See:  PLN,  Feb.  2010,  p.22]. 
The  Reeves  County  facility  was  accredited 
by  the  ACA  in  2009. 

Requirements  to  obtain  and  maintain 
accreditation  by  the  ACA  and/or  NC- 
CHC  are  often  included  in  private  prison 
contracts.  For  example,  according  to  a June 
15,2016  email  from  CCA  spokesman  Steve 
Owen,  “Of  all  the  facilities  for  which  CCA 
has  operational  responsibility,  there  are  forty 
nine  (49)  that  are  contractually  required  to 
achieve  and  maintain  ACA  accreditation. 
Of  those,  forty  seven  (47)  facilities,  or  96 
percent,  are  ACA  accredited.”  The  other 
two,  he  said,  are  pending  initial  accredita- 
tion audits. 

The  value  that  such  contractual  provi- 
sions provide  is  questionable,  though,  given 
the  examples  cited  above  and  the  shortcom- 
ings of  accreditation  in  general. 

NCCHC  Accreditation  No  Better 

On  June  4,  2008,  Edward  Harrison, 
president  of  the  National  Commission  on 
Correctional  Health  Care,  testified  before 
the  U.S.  House  Subcommittee  on  Im- 
migration, Citizenship,  Refugees,  Border 
Security,  and  International  Law  on  issues 
related  to  the  provision  of  medical  care  to 
immigrant  detainees. 


According  to  Harrison,  “CQI  [Con- 
tinuous Quality  Improvement],  one  of  our 
standards,  dictates  that  facility  staff  actively 
seek  out  areas  in  need  of  improvement.  The 
model  embraces  the  discovery  of  problems 
as  an  opportunity  to  improve.” 

In  spite  of  its  professed  concern  for 
the  improvement  of  medical  care,  the 
NCCHC’s  standards,  like  those  of  the 
ACA,  lack  legal  or  constitutional  standing. 
In  Belcher  v.  City  of  Foley,  30  F.3d  1390 
(11th  Cir.  1994),  the  mother  of  a deceased 
prisoner  sued  jail  officials  for  deliberate 
indifference  after  her  son  committed  sui- 
cide. She  used  the  NCCHC’s  “Standards 
for  Health  Services  in  Jails”  to  support  her 
claim. The  court  held  that  “such  non-legally 
enforceable  standards  are  not  the  law  and 
cannot  clearly  establish  it.” 

Similarly,  a federal  district  court  in 
Texas  found  NCCHC  standards  unavailing 
with  respect  to  the  constitutional  require- 
ments for  prison  health  care.  “Rather  than 
analyze  the  actual  quality  of  the  medical 
care  received  by  inmates,  the  NCCHC’s 
evaluation  focuses  on  the  written  stan- 
dards, policies,  protocols,  bureaucracy,  and 
infrastructure  that  makes  up  the  medical 
care  system,”  the  court  wrote.  “Further 
undermining  defendants’  attempt  to  use 
NCCHC  accreditation  as  a proxy  for  a 
certification  of  the  constitutionality  of 
its  medical  care  is  the  fact  that  at  least 
two  of  the  plaintiffs’  experts  who  testified 
about  profound  shortcomings  in  the  qual- 
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ity  of  care  in  [Texas  prisons]  also  work  as 
NCCHC  accreditors....  While  NCCHC 
accreditation  does  bolster  defendants’ 
claims  that  its  medical  care  system  is  func- 
tioning constitutionally,  the  accreditation 
simply  cannot  be  dispositive  of  such  a con- 
clusion.” See:  Ruiz  v.  Johnson,  37  F.Supp.2d 
855,902,924-25  (S.D.Tex.  1999),  r evdon 
other  grounds,  243  F.3d  941  (5  th  Cir.  2001). 

Like  the  ACA,  the  NCCHC  warns 
prison  officials  of  upcoming  inspections 
but  claims  they  also  conduct  unannounced 
reviews.  Also  like  the  ACA,  the  NCCHC 
has  historically  relied  on  self-reported 
information  from  the  facilities  it  accredits. 
In  1996,  for  example,  the  NCCHC  accred- 
ited Utah’s  Draper  and  Gunnison  prison 
hospitals  based  on  a “sampling  of  medical 
records. ”It  concluded  that  “not  a single  case 
of  rape  or  sexual  abuse  was  found.” 

According  to  Ross  Anderson,  an 
attorney  in  Salt  Lake  City,  such  pseudo- 
inspections are  insufficient  and  serve  to 
cover-up  sexual  assaults  and  sexual  abuse. 
Public  records  supported  his  claim,  reveal- 
ing that  about  10  sexual  assaults  a year  are 
investigated  at  the  Utah  prisons.  In  1996, 
Draper  and  Gunnison  reported  15  sexual 
assault  investigations  involving  prisoners. 

Even  prison  medical  officials  found 
the  NCCHC’s  conclusions  hard  to  believe. 
“I  remember  the  claim  of  [no  sexual  as- 
saults] being  an  issue  - raising  eyebrows  in 
my  own  department,”  said  clinical  service 
administrator  Dale  Schiapaanboord.  [See: 
PLN,  July  1998,  p.14]. 

In  fact,  Utah  prisoner  Ricardo  Rodri- 
guez had  been  convicted  that  same  year 
of  forcible  sexual  assault  and  had  1 to  10 
years  added  to  his  prison  sentence  for  the 
attack.  This  information  was  conveniently 
withheld  from  the  NCCHC  during  the 
self-reporting  process. 

Robert  Jones  was  the  prison  medical 
director  at  the  time  of  the  accreditation; 
he  was  also  part  of  the  team  that  assisted 
in  the  NCCHC  inspection.  Jones  said  the 
oversight  had  probably  resulted  from  the 
failure  of  prisoners  to  report  the  sexual 
assaults.  According  to  Jones,  “most  [pris- 
oners] fear  the  consequences  of  reporting.” 
However,  his  explanation  was  suspect  given 
that  public  records  contradicted  his  claims 
and  he  worked  part-time  for  the  NCCHC. 

More  recently,  NCCHC  accreditation 
failed  to  prevent  the  deaths  of  multiple 
prisoners  at  a jail  in  Tulsa,  Oklahoma. 
Then-Tulsa  County  Sheriff  Stanley  Glanz 
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was  dismissive  of  the  deaths,  calling  them 
“a  part  of  life.”  Meredith  Baker,  general 
counsel  for  the  sheriff’s  office,  attempted 
to  be  more  tactful  by  pointing  out  that 
medical  care  at  the  facility  was  accredited 
by  the  NCCHC.  At  least  17  prisoners  died 
from  2009  to  2014,  and  six  of  those  deaths 
resulted  in  lawsuits. 

In  2011,  surveillance  video  showed 
Tulsaj  ail  prisoner  Elliott  Earl  Williams,  37, 
lying  on  the  floor  in  the  facility’s  medical 
unit  for  several  hours  without  medical  treat- 
ment before  he  died.  [See:  PLN,  April  2015, 
p.46].  In  another  case,  doctors  refused  to 
send  a detainee  to  the  hospital  even  though 
he  was  passing  black  urine.  He  later  died. 

One  detainee  told  jail  officials  he  suf- 
fered from  paranoid  schizophrenia  and 
repeatedly  asked  for  help.  Three  days  later 
he  was  found  dead  after  hanging  himself 
in  his  cell. 

The  NCCHC  noted  deficiencies  at 
the  jail  as  early  as  2007,  including  untimely 
mental  health  screenings,  and  placed  the 
facility  on  probation  in  2010.  Yet  the  jail 
remained  accredited  and  its  probation  was 
rescinded  less  than  a year  later  - the  same 
year  three  prisoners  died.  During  the  2010 


NCCHC  audit,  a nurse  employed  at  the 
Tulsa  jail,  who  was  not  named  in  news 
reports,  said  she  was  asked  to  “doctor  medi- 
cal charts  by  backdating  undocumented 
information.” 

The  El  Paso  County  jail  in  Colorado 
had  just  come  off  an  NCCHC  probationary 
period  when  John  Sebastian  was  arrested  in 
August  2012  and  placed  in  a bare  medical 
cell.  Sebastian  suffered  from  bipolar  disor- 
der and  his  doctor  had  recently  changed  his 
medication,  leading  him  to  become  manic 
and  disoriented.  His  aberrant  behavior  re- 
sulted in  his  arrest  for  aggravated  robbery. 
A video  obtained  by  his  wife  confirmed 
that  Sebastian  was  restrained  and  denied 
food,  water,  a bed  and  access  to  a toilet  for 
23  hours;  the  only  medical  attention  he 
received  was  when  he  was  wrestled  down 
by  guards  long  enough  for  a nurse  to  take 
his  vital  signs.  He  was  eventually  taken 
to  a hospital  suffering  from  dehydration, 
covered  in  bruises  and  feces. 

Even  jail  medical  workers  criticized  the 
way  the  jail’s  medical  department  was  run. 
Denise  Bernier  was  head  nurse  at  the  facil- 
ity from  August  20 1 1 to  August  2013.  “We 
were  not  in  compliance  with  [accreditation] 


standards  on  a regular  basis,”  she  stated. 
Sonja  Clark,  who  oversaw  mental  health  in 
2012,  added,  “The  place  was  dysfunctional; 
I’m  surprised  no  one  has  died.” 

The  jail  had  been  on  probation  with  the 
NCCHC  since  2011  and  was  the  target  of 
several  lawsuits  brought  by  the  ACLU.  Sgt. 
Greg  White  said  that  from  2012  to  2013, 
the  sheriff’s  department  considered  termi- 
nating its  contract  with  a private  medical 
firm,  Correctional  Health  Care,  after  an 
NCCHC  audit  found  their  services  to  be 
deficient  in  eleven  areas,  including  infir- 
mary care  and  mental  health  screening.  The 
probation  was  lifted  after  around  7 months. 

Mark  Silverstein,  legal  director  for  the 
ACLU  of  Colorado,  noted  the  jail’s  ac- 
creditation by  the  NCCHC  did  not  mean 
it  provided  adequate  medical  care.  “Once 
a jail  is  accredited,  the  accreditation  agen- 
cies are  viewed  as  notoriously  lax,”  he  said. 
“There  are  jails  that  are  accredited  and  are 
still  providing  constitutionally  inadequate 
health  care.” 

At  least  Sebastian  survived,  unlike 
other  prisoners  denied  medical  care  at  NC- 
CHC accredited  facilities. 

In  January  2009,  the  NCCHC  stripped 
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Accreditation  Gone  Wrong  (cont.) 


its  accreditation  from  all  six  jails  in  Mari- 
copa County,  Arizona.  The  organization 
had  given  Sheriff  Joe  Arpaio  almost  three 
years  to  correct  problems  identified  in  a 
2005  inspection.  Medical  care,  or  the  lack 
thereof,  was  provided  by  the  county’s  Cor- 
rectional Health  Services  (CHS).  Beyond 
problems  with  CHS,  NCCHC  officials 
accused  Arpaio  of  “providing  false  informa- 
tion about  compliance”  with  accreditation 
standards.  Twice,  a federal  judge  ruled  that 
medical  care  in  the  county’s  jails  was  un- 
constitutional. [See:  PLN,  Dec.  2009,  p.16; 
May  2009,  p.28]. 

Since  the  sheriff  took  office  in  1993, 
Maricopa  County  has  paid  over  $140  mil- 
lion in  settlements,  verdicts  and  legal  fees 
in  jail  abuse,  wrongful  death  and  medical 
neglect  and  deliberate  indifference  lawsuits. 
Almost  160  prisoners  died  in  custody  from 
1996  to  2015;  almost  a quarter  were  sui- 
cides, and  in  about  half  the  cases  the  cause 
of  death  was  unknown.  [See:  PLN,  April 
2016,  p.22] . Some  of  the  prisoners  died  due 
to  grossly  deficient  medical  care. 
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In  one  case,  following  the  January  2005 
death  of  prisoner  Deborah  Braillard,  who 
was  denied  insulin  despite  being  diabetic, 
the  director  of  medical  services  for  the 
sheriff’s  office,  Dr.  Todd  Wilcox,  testified 
against  jail  staff  and  accused  them  of  fal- 
sifying Braillard’s  intake  screening  form. 
Wilcox  said  he  quit  due  to  the  unwilling- 
ness of  the  county  and  sheriff’s  office  “to 
improve  training,  conditions  and  access  to 
medical  care  for  inmates  and  detainees.”  A 
lawsuit  filed  by  Braillard’s  family  resulted  in 
a $3.25  million  settlement  in  2012. 

Inexplicably,  that  same  year  the  county 
again  regained  full  NCCHC  accreditation. 
The  following  year,  on  October  6,  2013, 
prisoner  Felix  Torres,  47,  received  a shot  of 
a drug  called  Toradol  from  j ail  medical  staff. 
Torres  had  a history  of  ulcers,  and  Toradol  is 
contraindicated  for  people  with  that  condi- 
tion. According  to  a lawsuit  filed  by  Torres’ 
family,  the  drug  caused  his  ulcer  “to  develop 
and  perforate.”  He  pleaded  for  medical  care 
to  no  avail,  and  died  in  extreme  pain. 

In  2015  the  Maricopa  County  jail 
system,  still  accredited  by  the  NCCHC, 
received  that  organization’s  R.  Scott  Chavez 
“Facility  of  the  Year  Award.” 
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Corizon:  A Poor 
Endorsement  for  NCCHC 

Corizon  Health,  one  of  the  largest 
for-profit  prison  medical  providers  in  the 
United  States,  is  a perfect  example  of  ev- 
erything that’s  wrong  with  the  NCCHC’s 
accreditation  process.  While  Corizon  boasts 
about  obtaining  NCCHC  accreditation  at 
prisons  and  jails  nationwide,  B.  Jaye  Anno, 
a prison  health  expert  and  NCCHC  co- 
founder, explained  why  that  is  misleading. 

According  to  Anno,  when  considering 
a facility  for  accreditation  the  NCCHC 
only  looks  at  whether  a prison  has  the 
“infrastructure”  to  deliver  proper  health 
care.  They  do  not  evaluate  whether  or  not 
adequate  medical  care  is  actually  provided 
- which  is  analogous  to  the  ACA’s  paper 
audit  process. This  helps  to  explain  the  many 
examples  of  questionable  prisoner  deaths  at 
facilities  accredited  by  the  NCCHC. 

“It’s  fair  to  say  they  look  at  minimum 
standards,”  Anno  stated. 

PLN  has  previously  reported  on  a litany 
of  prisoner  deaths  in  facilities  where  medi- 
cal care  was  provided  by  Corizon,  as  well 
as  lawsuits  against  the  company  and  the 
non-renewal  of  contracts  by  state  prison 
systems  and  jails  due  to  poor  performance. 
[See:  PLN,  Dec.2015,p.22;  Oct. 2015, p.20; 
March  2014,  p.l]. 

In  2012,  Dr.  Don  Bennett,  executive  di- 
rector of  the  Correctional  Medical  Authority 
in  Florida,  stated,  “In  my  opinion,  N CCHC 
and  ACA  are  not  sufficient  to  measure  true 
quality  of  prison  health  care.  They  are  very 
good  at  ensuring  that  systems  are  operating, 
but  if  you  are  checking  for  quality,  more 
resources  would  have  to  be  provided.” 

As  a case  in  point,  the  Santa  Rita  jail 
in  Alameda  County,  California  has  been 
accredited  by  the  N CCHC  for  at  least  seven 
years.  In  2015,  the  county  and  its  medical 
provider,  Corizon,  settled  a wrongful  death 
lawsuit  filed  by  the  family  of  50-year-old 
prisoner  Martin  Harrison,  Sr.  for  $8.3  mil- 
lion. Upon  being  stopped  for  jaywalking  in 
August  2010,  police  discovered  Harrison 
had  an  outstanding  warrant  for  failure  to 
appear  in  court  on  a DUI  charge.  Despite 
suffering  from  severe  alcohol  withdrawal, 
Corizon  staff  cleared  him  for  placement  in 
general  population.  He  began  hallucinating 
and  acting  erratically,  and  was  beaten  and 
tased  to  death  by  ten  deputies. 

At  the  time  of  Harrison’s  death,  Co- 
rizon employed  licensed  vocational  nurses 
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to  conduct  jail  intake  screenings  instead  of 
more  qualified  (and  expensive)  registered 
nurses. 

“Which,  by  state  law,  they’re  not  qualified 
to  do  that  kind  of  work  for  the  inmates,”  said 
Michael  Haddad,  one  of  the  attorneys  repre- 
senting Harrison’s  family,  referring  to  licensed 
vocational  nurses.  “So  the  inmates  were  get- 
ting unqualified  people  screening  them  and 
checking  out  their  medical  problems.” 

As  part  of  the  settlement,  Corizon 
agreed  to  change  that  practice  in  Alameda 
County  and  other  jails  in  California  where 
the  company  provides  medical  care.  [See: 
PLN,  March  2015,  p.54].  While  the  litiga- 
tion was  pending,  Dr.  Harold  W.  Orr,  Jr., 
employed  by  Corizon,  testified  about  NC- 
CHC  accreditation. 

When  asked  to  address  the  effective- 
ness of  being  accredited  by  the  NCCHC,  he 
replied,  “Well,  let  me  say  it  like  this.  What  I 
think  I was  trying  to  tell  you  is  that  you  could 
not  be  NCCHC-certified  and  still  provide 
excellent  care  to  your  inmates.  Accreditation 
is  a process  when  they  come  in  and  audit  you, 
but  you  may  never  choose  to  be  audited  and 
provide  excellent  care  to  inmates.” 

He  was  then  asked,  “And  the  reverse  is 
true  as  well,  isn’t  it,  Dr.  Orr.  That  somebody 
can  be  NCCHC  certified,  accredited,  and 
provide  bad  care?” 

“I  suspect  that  could  probably  happen,” 
he  responded. 

In  fact  it  does  happen.  In  February 

2014,  the  NCCHC  re-accredited  the  Harris 
County  Jail,  the  “largest  mental  health  in- 
patient treatment  center  in  Texas,”  praising 
the  facility  for  its  high  standard  of  care. 

“I  salute  our  entire  medical  staff  for 
setting  a national  example  for  inmate 
health  care  as  well  as  meeting  all  national 
standards,”  Sheriff  Adrian  Garcia  said  at 
the  time. 

However,  according  to  a 2015  investi- 
gation by  the  Houston  Chronicle,  there  have 
been  75  prisoner  deaths  at  the  jail  from 
2009  to  2015.  In  19  of  those  cases,  the  cause 
of  death  was  either  a treatable  or  prevent- 
able condition,  but  medical  staff  failed  to 
provide  adequate  care.  [See:  PLN,  July 

2015,  p.44;  Jan.  2010, p.14;  Sept.  2007,  p.9] . 

“How  the  third-largest  jail  in  the 

United  States  gets  away  with  violating 
inmates’  constitutional  right  to  adequate 
health  care  is  beyond  belief,”  said  attorney 
Randall  Kallinen  on  behalf  of  the  family 
of  Patrick  Green,  who  died  from  bacterial 
meningitis  while  held  at  the  Harris  County 


Jail  in  March  2015. 

During  his  tenure  as  a court-appointed 
monitor  of  the  Pierce  County  Jail  in  Ta- 
coma, Washington,  Dr.  Joseph  Goldenson 
said  NCCHC  standards  “...represent  a ‘well 
thought  out  and  systematic  approach  to  the 
difficulties  of  providing  a quality  system  of 
health  in  corrections  [and]  as  a method  of 
organizing  the  reports.”  But  he  added  that 
NCCHC  accreditation  fell  short  of  provid- 
ing any  enforceable  constitutional  standard 
of  medical  care. 

The  Pierce  County  Jail  had  been  un- 


der federal  oversight  since  1996  due  to  a 
class-action  lawsuit.  Originally,  the  facility 
had  “expressed  a desire  to  use  the  National 
Commission  on  Correctional  Health  Care 
(NCCHC)  standards  as  their  guidelines 
and  final  goalpost  for  their  health  care 
system,”  said  Goldenson.  But  a decade 
later,  between  2006  and  2008,  at  least  eight 
deaths  were  the  direct  result  of  deficient 
medical  care  at  the  jail,  and  Goldenson 
found  18  areas  in  which  the  facility  was  out 
of  compliance  with  NCCHC  standards. 
The  county  then  argued  that  the  standards 
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were  only  guidelines,  not  requirements. 
[See:  PLN,  Sept.  2010,  p.38]. 

And  in  February  2016,  the  family  of 
Chatham  County,  Georgia  jail  detainee 
Matthew  Clinton  Loflin,  32,  filed  a wrongful 
death  suit  in  federal  court.  Their  complaint 
alleges  that  Corizon  Health  staff  failed  to 
provide  treatment  for  Loflin’s  symptoms  of 
congestive  heart  failure,  including  shortness 
of  breath,  pain  and  passing  out,  and  refused 
to  send  him  to  a hospital  until  an  outside 
cardiologist  ordered  that  he  be  taken  to  an 
emergency  room. 

“Matthew  Loflin  died  because  defen- 
dants were  deliberately  indifferent  to  his 
serious  medical  need,”  the  lawsuit  stated. 
“Corizon,  by  and  through  its  agents,  chose 
to  protect  its  own  profits  rather  than  pre- 
serve Mr.  Loflin’s  life.” 

At  the  time  of  Loflin’s  death  in  April 
2014,  the  Chatham  County  jail  was  ac- 
credited by  the  NCCHC.  Three  months 
later,  Corizon’s  medical  program  at  the 
facility  was  also  accredited  by  the  Medi- 
cal Association  of  Georgia.  The  wrongful 
death  suit  filed  by  Loflin’s  family  remains 
pending.  See:  Maley  v.  Corizon  Health, 
U.S.D.C.  (S.D.  Ga.),  Case  No.  4:16-cv- 
00060-WTM-GRS. 

Conclusion:  Corruption  and  Cash 

One  prisoners’  rights  group,  Citizens 
United  for  Rehabilitation  of  Errants 
(CURE),  has  sent  a representative  to  ACA 
meetings  for  years,  to  propose  standards 
and  provide  input.  CURE’s  representative, 
Dianne  Tramutola- Lawson,  has  attended 
the  ACA’s  Standards  and  Accreditation 
Committee  meetings  and  is  a member  of 
the  organization’s  Delegate  Assembly.  In 
an  interview  with  Prison  Legal  News,  she 
explained  it  was  important  to  have  a seat  at 
the  table,  and  that  to  her  knowledge  CURE 
was  the  only  prisoners’ rights  group  that  at- 
tends ACA  meetings.  CURE  has  advocated 
for  ACA  standards  for  lower  prison  phone 
rates  and  temperature  control  in  prisoners’ 
living  areas  (such  as  air  conditioning  during 
hot  weather),  and  opposes  video  visitation 
that  results  in  an  end  to  in-person  visits. 

A seat  at  the  table  to  seek  account- 
ability is  certainly  a noble  goal,  but  likely  a 
frustrating  and  fruitless  one  given  the  many 
shortcomings  of  the  ACA’s  accreditation 
process  - as  well  as  outright  corruption. 


In  the  latter  regard,  ACA  president 
Christopher  B.  Epps  resigned  in  November 
2014,  just  before  he  was  indicted  by  federal 
prosecutors  on  40  counts  of  bribery,  money 
laundering,  conspiracy  and  tax-related 
charges.  At  the  same  time  he  also  served 
as  commissioner  of  the  Mississippi  Depart- 
ment of  Corrections  and  president  of  the 
Association  of  State  Correctional  Admin- 
istrators (ASCA).  In  2011  he  received  the 
ASCA’s  award  for  Outstanding  Corrections 
Commissioner  in  the  Nation. 

Epps  is  accused  of  accepting  over  $1.4 
million  from  Cecil  B.  McCrory,  a former 
Mississippi  state  lawmaker  and  correc- 
tions consultant  used  by  private  prison 
firms  GEO  Group  and  MTC,  and  from 
Sam  Waggoner,  a consultant  for  prison 
phone  provider  Global  Tel*Link  (none  of 
the  companies  has  been  charged).  In  ex- 
change, according  to  prosecutors,  he  steered 
hundreds  of  millions  of  dollars  in  DOC 
contracts  to  the  companies  associated  with 
McCrory  and  Waggoner. 

Initially  released  on  $25,000  bond,  Epps 
pleaded  guilty  in  February  2015  to  charges 
of  filing  a false  tax  return  and  conspiracy 
to  launder  money.  He  forfeited  two  houses 
and  two  Mercedes,  and  federal  investiga- 
tors seized  nearly  $70,000  in  cash  from  a 
safe  at  his  home.  McCrory  and  Waggoner 
also  pleaded  guilty,  and  in  February  2016 
another  consultant,  Robert  Simmons,  was 
indicted  for  bribing  Epps.  Thus  far  none  of 
the  defendants  in  the  bribery  scandal  have 
been  sentenced;  in  April  201 6,  McCrory  told 
the  federal  court  he  wanted  to  withdraw  his 
guilty  plea.  Prosecutors  have  indicated  that 
more  indictments  are  possible. 

Meanwhile,  the  ACA  replaced  Epps 
with  Mary  L.  Livers,  deputy  secretary  of 
the  Louisiana  Office  of  Juvenile  Justice,  who 
now  serves  as  the  organization’s  president. 

Most  prisoners  at  facilities  that  have 
undergone  ACA  audits  are  aware  of  the 
frenzied  efforts  by  corrections  officials  to 
clean  up,  slap  on  a fresh  coat  of  paint  and  get 
unorganized  records  in  order  - sometimes 
by  fabricating  them.  As  stated  by  Judge 
Bazelon  when  he  resigned  from  the  ACA’s 
board,  “Prison  officials  are  informed  of  im- 
pending [ACA]  visits  months  in  advance, 
thereby  enabling  them  to  put  on  a ‘one-day 
shine’  for  auditors.” 

In  spite  of  the  fact  that  the  NCCHC 
and  ACA  have  proven  to  be  paper  tigers 
with  respect  to  improving  conditions  in 
prisons  and  jails  - given  the  voluntary  na- 


ture of  their  accreditation  standards,  which 
have  no  legal  weight  relative  to  constitu- 
tional requirements  - both  are  doing  fairly 
well  financially. 

Former  NCCHC  president  Edward 
Harrison  pointed  out  that  the  organiza- 
tion has  no  membership  and  does  not 
collect  dues.  Yet  in  its  2014  Form  990  for 
non-profits,  the  NCCHC  reported  gross 
revenue  of  $4  million.  Of  that  amount, 
just  over  $2  million  was  paid  out  in  salaries 
and  benefits  plus  $1.7  million  for  other  ex- 
penses, leaving  a net  profit  of  approximately 
$256,000.  About  half  the  total  revenue  - $2 
million  - came  from  accreditation  contracts 
with  government  agencies  and  professional 
certifications.  NCCHC  president  and  CEO 
Thomas  L.  Joseph  received  $156,899  in 
compensation  in  2014;  that  represented 
around  half  his  salary,  as  he  didn’t  join  the 
organization  until  June  of  that  year. 

The  2013  Form  990  for  the  ACA,  the 
most  recent  available,  showed  gross  revenue 
of  $9  million. The  organization  paid  $3.17 
million  in  salaries  and  benefits,  and  $4.8 
million  for  other  expenses.  The  ACA’s  net 
profit  for  2013  was  just  under  $1  million; 
it  received  more  than  half  its  revenue  ($4.6 
million)  from  accreditation  contracts.  ACA 
executive  director  James  A.  Gondles,  Jr. 
received  a salary  of  $302,527  in  2013  plus 
$77,787  in  “other  compensation.” 

At  least  one  other  group  provides 
accreditation  for  medical  care  in  deten- 
tion facilities.  Founded  in  1951,  The  Joint 
Commission,  a non-profit,  states  its  mis- 
sion is  “...to  continuously  improve  health 
care  for  the  public,  in  collaboration  with 
other  stakeholders,  by  evaluating  health  care 
organizations  and  inspiring  them  to  excel 
in  providing  safe  and  effective  care  of  the 
highest  quality  and  value.” 

While  most  of  its  clients  are  hospitals 
and  other  medical  centers,  The  Joint  Com- 
mission has  accredited  healthcare  programs 
in  90  prisons  and  around  50  jails  nationwide 
- including  the  CCA-run  Adams  County 
Correctional  Center  in  Mississippi,  a CAR 
facility  where  a major  riot  broke  out  in  May 
2012  that  resulted  in  20  people  being  in- 
jured and  the  murder  of  CCA  guard  Catlin 
Hugh  Carithers. 

One  of  several  complaints  that  led 
to  the  uprising  was  inadequate  medical 
services.  The  facility  was  accredited  by  The 
Joint  Commission  in  November  2010  for 
ambulatory  care  - two  months  before  CCA 
was  cited  for  the  death  of  a prisoner  who 
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did  not  receive  “appropriate  and  timely” 
treatment  - and  accredited  on  January  19, 
2012  for  behavioral  health  care  - the  latter 
just  four  months  before  the  uprising.  The 
prison  was  also  accredited  by  the  ACA  at 
the  time.  [See:  PEN,  June  2014,  p.48]. 

Although  The  Joint  Commission  has 
the  benefit  of  not  being  composed  of  or 
unduly  influenced  by  corrections  officials, 
and  makes  its  accreditation  information 
and  reports  publicly  available,  it  still  ap- 
parently suffers  from  some  of  the  same 
deficiencies  as  accreditation  from  the  ACA 
and  NCCHC. 

“Time  and  time  again  I have  seen  or 
heard  of  instances  in  which  corrections  of- 
ficials have  used  the  [ACA]  commission  for 
their  own  needs,”  observed  Judge  Bazelon, 
as  reported  by  the  New  York  Times  in  1982. 
“They  have  used  it  to  deflect  public  criticism 
and  scrutiny  of  their  management,  to  boost 
their  standing  with  governors  and  legisla- 
tors, to  ward  ofFjudges  and  lawsuits  and  to 
pat  themselves  on  the  back.  They  have  used 
it  to  paper  over  crises  in  corrections  with 
certificates  of ‘excellence. ’They  have  used  it, 
in  short,  for  their  own  propaganda  needs.” 

Not  much  has  changed  over  the  years. 


“Holding  correctional  facilities  ac- 
countable to  specified  standards  is  a worthy 
goal,”  said  Ken  Kopczynski  with  the  Private 
Corrections  Institute, in  ajanuary  31,2014 
press  release.  “However,  the  ACA’s  accredi- 
tation process  is  lacking  in  that  regard;  the 
organization  has  an  inherent  conflict  of 
interest  in  accrediting  correctional  facilities 
when  ACA  officials  who  are  current  and 
former  corrections  employees  evaluate 
other  corrections  officials.  The  ACA  is  also 
dependent  on  the  fees  it  charges  for  accredi- 
tation, there  is  no  independent  oversight 
of  the  ACA,  it  sets  its  own  standards  for 
correctional  facilities  and  it’s  influenced  by 
the  private  prison  industry,  which  is  more 
concerned  with  profit  than  public  safety.” 

Accreditation  by  the  ACA  and  NC- 
CHC is  often  described  as  the  “gold 
standard”for  corrections  agencies.  Yet  based 
on  the  inherent  limitations  of  accreditation, 
and  the  conflicts  of  interest  and  paper  au- 
dit, fee-based  business  model  of  those  two 
organizations,  it  might  more  accurately  be 
referred  to  as  fool’s  gold.  P 

Sources:  ACA  Form  990  (2013);  NCCHC 
Form  990  (2014); House  Subcommittee  testi- 


mony of  NCCHC  President  Edward  Harrison 
(June  4,  2008);  “The  Accreditation  by  Judge 
David  L.  Bazelon,  Corrections  Magazine 
(Dec.  1982);  NCCHC  revocation  letter  to 
Sheriff  Joe  Arpaio  (Sept.  25,  2008);  http:// 
fusio7i.net;  www.clarionledger.com;  www. 
aca.org;  www.oaoa.com;  www.jointcom- 
mission.org;  www.tulsaworld.com;  www. 
yourhoustonnews.  com;  www.  chron.  com; 
www.azcentral.com; www.ncchc.org;  www. 
abcl5.  com;  www.phoenixnewtimes.  com; 
www.  hesperiastar.  com;  http://truth-out.  org; 
www.  tseaonline.  org;  www.  expressnews.  com; 
www.grassrootsleadership.  org;  http://archive. 
pahrumpvalleytimes.  com;  www.  vice,  com; 
www.  mtctrains.  com;  www.  texasobserver. 
org;  www.prisonpolicy.org;  www.  abc7 news, 
com;  www.  sfgate.  com;  www.fox5atlanta.  com; 
www.  corizonhealth.  com;  www. maricopa.gov; 
www.cca.com; www.aclu.org;  www. cleves- 
cene.com;  New  York  Times;  PCI  press  release; 
www.  quality  check,  org;  www. thenation.com 

Endnotes 

1 Latin,  from  the  Roman  poet  Juvenal:  “Who 
watches  the  watchmen?”  (also  sometimes  translated  as 
“Who  will  guard  the  guards  themselves?”) 
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OVER  THE  YEARS  PLN  HAS  REPORTED 
extensively  on  the  ACA  and  NC- 
CHC,  and  the  “accreditation”  scams  they 
run  using  taxpayer  money  to  promote  mass 
incarceration  and  the  prison  industry.  They 
are  not  alone;  many  other  groups  like  the 
American  Jail  Association  and  National 
Sheriffs’  Association  represent  the  inter- 
ests of  those  who  benefit  from  our  carceral 
nation.  Perhaps  nothing  illustrates  their 
corrupt  nature  better  than  the  federal  brib- 
ery charges  brought  against  Christopher  B. 
Epps,  who  served  as  president  of  both  the 
ACA  and  Association  of  State  Correctional 
Administrators,  and  commissioner  of  the 
Mississippi  Dept,  of  Corrections. 

This  month’s  cover  story  is  part  of  our 
ongoing  and  long-standing  coverage  of  the 
diverse  companies  and  interests  that  profit 
from  mass  incarceration. 

In  addition  to  their  inherent  corruption 
and  conflicts  of  interest,  or  probably  because 
of  them,  organizations  such  as  the  ACA 
and  NCCHC  lack  transparency.  Several 
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From  the  Editor 

by  Paul  Wright 

years  ago  I was  at  a conference  on  oversight 
of  prisons  and  jails,  and  an  ACA  rep  was 
discussing  accreditation  as  some  means  of 
oversight.  He  was  candid  when  I asked  if 
the  ACA  had  ever  denied  accreditation  to 
any  agency,  saying  he  wasn’t  aware  of  it  and 
even  if  such  a thing  had  happened,  they 
would  not  tell  anyone  because  the  process 
its  elf  is  secret. 

Ironically,  the  ACA  started  as  a prison 
reform  group  and  over  the  decades  shifted 
into  its  current  role  as  a shill  for  the  prison 
industrial  complex.  NCCHC  has  kept  a 
much  lower  public  profile  while  peddling 
its  accreditations  as  a means  of  shielding 
prisons  and  jails  from  actually  having  to 
provide  adequate  medical  care  to  prisoners. 
One  of  the  larger  scandals  is  how  prisons 
use  taxpayer  dollars  to  purchase  accredita- 
tions, and  the  ACA  and  NCCHC  in  turn 
hire  prison  system  insiders  to  accredit  the 
facilities  - a roundabout  way  of  siphoning 
public  funds  into  their  own  pockets. 

A reminder  to  our  readers  to  let  us 
know  when  you  win  and  settle  cases:  Please 


send  us  the  complaint  and  the  settlement  or 
verdict  so  we  can  report  it  in  PLN.  This  is  a 
critical  area  of  our  news  coverage  and  one 
that  is  difficult  to  report  without  your  help. 
We  are  also  continuing  to  experience  cen- 
sorship of  PLN  and  the  books  we  distribute 
at  prisons  and  jails  around  the  country, 
usually  without  receiving  any  notice.  If  your 
subscription  to  PLN  or  book  orders  are 
censored,  please  file  grievances  or  adminis- 
trative complaints  and  send  us  copies  of  the 
responses  so  we  can  take  appropriate  action. 
As  I write  this  editorial,  PLN  has  censorship 
litigation  pending  against  the  Florida  and 
Arizona  prison  systems;  the  BOP’s  ADX 
supermax  facility  in  Colorado;  and  jails  in 
Georgia,  Virginia,  California,  Tennessee, 
Michigan,  Illinois  and  Oklahoma.  Our 
capacity  to  challenge  censorship  practices 
is  limited  by  our  staffing  and  resources,  but 
our  goal  is  to  eradicate  censorship  of  PLN 
as  well  as  the  books  we  distribute  and  other 
publications. 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe.  FJ 


Supreme  Court  Sets  Aside  Death  Penalty 
Conviction  on  Batson  Grounds 

by  Derek  Gilna 


The  U.S.  Supreme  Court,  in  a 7-1 
decision,  left  no  doubt  that  it  did  not 
believe  prosecutors’  assertions  that  race 
was  not  a factor  during  jury  selection  in  a 
death  penalty  case.  Chiefjustice  John  Rob- 
erts, writing  for  the  majority  in  a May  23, 
2016  decision,  found  that  prosecutors  had 
impermissibly  excluded  prospective  jurors 
on  the  basis  of  race  in  violation  of  Batson 
v.  Kentucky , 476  U.S.  79  (1986). 

At  the  time  of  his  arrest  in  1986, Timo- 
thy Tyrone  Foster  was  18  years  old,  black 
and  facing  capital  murder  charges.  In  the 
course  of  jury  selection,  prosecutors  used 
peremptory  challenges  to  exclude  all  four 
prospective  black  jurors.  Foster  was  con- 
victed by  an  all-white  jury  and  sentenced 
to  death;  he  lost  his  state  appeals  and  his 
habeas  petition  was  rejected.  However, 
a public  records  request  under  Georgia’s 
Open  Records  Act  uncovered  evidence  that 
the  black  jurors  were  excluded  on  the  basis 


of  their  race,  contrary  to  Batson. 

Foster’s  attorney  had  made  a Batson 
motion  at  trial,  which  was  denied.  He  raised 
the  same  issue  on  direct  appeal  before  the 
appellate  court  and  the  Supreme  Court  of 
Georgia.  During  the  state  habeas  proceed- 
ing, newly-obtained  documents  from  the 
prosecution  file  disclosed  that  the  names 
of  all  the  prospective  black  jurors  were 
highlighted  in  green  and  denoted  with 
the  letter  “B,”  and  a draft  affidavit  from 
the  prosecutors’  investigator  stated,  “If  it 
comes  down  to  having  to  pick  one  of  the 
black  jurors,  [this  one]  might  be  okay.”  Ad- 
ditionally, the  documents  contained  notes 
regarding  the  Church  of  Christ  affiliation  of 
the  blackjurors,  which  said,  “NO.  NO  Black 
Church, ’’with  the  word  “Black”underlined. 

The  Supreme  Court  rejected  arguments 
that  Georgia  state  courts  had  objectively 
addressed  the  Batson  claim  and  already  dis- 
posed of  it  on  the  merits,  asserting  that  the 
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importance  of  the  federal  question  allowed 
it  to  review  the  issue.  The  Court  extensively 
examined  the  evidence  and  turned  aside  all 
of  the  prosecutors’justifications  for  striking 
the  black  jurors. 

“The  contents  of  the  prosecution’s  file 
...  plainly  belie  the  State’s  claim  that  it 
exercised  its  strikes  in  a ‘color-blind’  man- 
ner,” the  Supreme  Court  wrote.  “The  sheer 
number  of  references  to  race  in  that  file  is 
arresting.  The  State,  however,  claims  that 
things  are  not  quite  as  bad  as  they  seem. 
The  focus  on  black  prospective  jurors,  it 
contends,  does  not  indicate  any  attempt  to 
exclude  them  from  the  jury.” 

In  rejecting  that  argument,  the  Court 
found  “the  focus  on  race  in  the  prosecution’s 
file  plainly  demonstrates  a concerted  effort 
to  keep  black  prospective  jurors  off  the  jury.” 
The  high  court  concluded  that  “prosecutors 
were  motivated  in  substantial  part  by  race,” 
noting  two  of  the  contested  juror  strikes 


The  Congressional  Black  Caucus 
Political  Action  Committee  (CBC 
PAC)  says  that  it  works  to  increase  the 
number  of  African-Americans  in  the  U.S. 
Congress,  support  non-black  candidates 
who  champion  black  interests,  and  promote 
African  American  participation  in  the  po- 
litical process. 

However,  Color  of  Change  (CoC),  the 
nation’s  largest  online  civil  rights  organiza- 
tion, has  accused  the  Caucus  of  not  working 
in  the  best  interests  of  the  black  community. 
CoC  launched  a national  campaign  in  April 
2016  to  urge  the  CBC  PAC  to  stop  accept- 
ing funding  from  lobbyists  that  advocate  for 
private  prisons,  arguing  that  private  prison 
companies  target  African-Americans  to 
reap  corporate  profits. 

Research  has  found  that  privately- 
operated  prisons  house  a disproportionate 
number  of  minorities  that  is  even  greater 
than  the  disparity  in  public  prisons.  [See: 
PLN,  March  2014,  p.20;  March  2013,  p.16] . 

Corrections  Corporation  of  America 
(CCA)  and  the  GEO  Group  - the  two 
largest  for-profit  prison  firms  in  the  U.S.  - 
have  donated  millions  of  dollars  to  political 
candidates  and  spent  millions  more  lobby- 
ing government  agencies. 

“Ironically,  both  Democratic  presiden- 
tial candidates  have  shunned  contributions 


“on  the  basis  of  race  are  two  more  than  the 
Constitution  allows.” 

The  ruling  does  not  change  the  rules 
regarding  peremptory  challenges,  but 
definitively  reasserts  the  Supreme  Court’s 
decision  in  Batson  with  respect  to  ensuring 
race-neutral  jury  selection. 

“The  practice  of  discrimination  in 
striking  juries  continues  in  courtrooms 
across  the  country,”  observed  Foster’s  at- 
torney, Stephen  Bright  with  the  Southern 
Center  for  Human  Rights,  who  said  he 
expects  his  client  to  receive  a new  trial  fol- 
lowing remand. 

The  sole  justice  who  dissented  in  the 
case  was  Clarence  Thomas,  the  Supreme 
Court’s  only  black  member.  See:  Foster  v. 
Chatman , 2016  U.S.  LEXIS  3486  (May 
23,2016).  FI 

Additional  sources:  Associated  Press,  www. 
renters,  com 


from  private  prison  lobbyists  but  the  CBC 
PAC  has  taken  thousands  of  dollars  from 
Akin  Gump,  the  lobbying  firm  that  makes 
millions  lobbying  to  protect  their  private 
prison  client,  Corrections  Corporation  of 
America,  from  increased  regulation  and 
transparency,”  CoC  stated. 

Akin  Gump  Strauss  Hauer  8c  Feld, 
LLP  is  an  international  law  firm  based  in 
Washington,  D.C.  Its  employees  include  a 
who’s  who  of  former  presidential  advisors, 
governors,  cabinet  officials  and  Congress- 
men, and  the  company  is  one  of  CCA’s 
registered  lobbyists.  Akin  Gump  gave 
18,750  to  the  CBC  PAC  during  the  2016 
election  cycle. 

Color  of  Change  also  argues  that  some 
CBC  PAC  board  members  represent  cor- 
porate interests  that  are  adverse  to  the  black 
community.  “The  lobbyists  and  corporate 
funders  wielding  influence  over  the  CBC 
PAC  represent  the  worst  of  the  worst,”  CoC 
wrote  in  an  email  to  its  supporters.  The  or- 
ganization has  called  for  the  CBC  PAC  to 
reorganize  its  board  to  eliminate  members 
who  have  ties  to  harmful  corporate  interests 
- including  companies  connected  to  addictive 
pharmaceuticals,  tobacco  and  gun  sales.  F^ 

Sources:  http://flcourier.com,  www.colorof- 
change.org 
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In  California  Death  Row's  "Adjustment  Center," 
Condemned  Men  Wait  in  Solitary  Confinement 

byAlyssa  Stryker,  Solitary  Watch 


//I  A Ihen  we  were  sentenced  to 
V V death,”  wrote  Carlos  M.  Argue- 
ta  from  death  row  in  California,  “we  weren’t 
sentenced  to  be  mistreated,  humiliated,  dis- 
criminated against,  psychologically  tortured 
and  kept  in  solitary  dungeons  until  the  day 
of  our  executions.  Never  once  did  the  judge 
say  that  was  to  be  part  of  our  sentence.”  He 
was  speaking  about  life  in  San  Quentin 
State  Prison’s  Adjustment  Center,  a “prison 
within  a prison’with  a name  worthy  of  any 
fictional  dystopia. 

The  Adjustment  Center  is  at  the  epi- 
center of  California’s  death  row  system, 
which  The  Atlantic  recently  called  “simulta- 
neously the  most  and  least  prolific  wielder 
of  the  death  penalty.”  Although  the  state 
continually  metes  out  death  sentences  - 
there  were  747  people  awaiting  execution  in 
June  2016,  nearly  twice  as  many  as  the  next 
highest  state  - almost  no  one  is  executed. 
California  has  held  just  six  executions  since 
the  start  of  the  21st  century,  and  none 
since  2006.  In  March  of  this  year,  the 
LA  Times  reported  that  death  row  at  San 
Quentin  - home  to  all  men  on  death  row  in 
California  - had  literally  run  out  of  room. 

The  Adjustment  Center,  the  harshest  of 
the  three  death  row  units  at  San  Quentin, 
is  severe  even  compared  to  other  segrega- 
tion units  in  the  California  prison  system 
and  death  row  units  in  most  other  states. 
And  California’s  long  death  row  delays 
mean  these  exceptionally  harsh  conditions 
can  last  for  decades. 

The  average  time  spent  on  death  row 
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in  California  was  16.1  years  in  2013,  and 
by  the  end  of  2014,  nearly  78  percent  of  the 
male  death  row  population  had  been  there 
for  ten  years  or  longer.  Citing  excessive 
delays,  in  2008  the  California  Commis- 
sion on  the  Fair  Administration  of  Justice 
declared  the  state’s  death  penalty  system 
“dysfunctional.” 

And  in  a 2014  decision  that  found 
the  system  unconstitutional  (the  decision 
was  overturned  on  procedural  grounds  in 
November  2015),  federal  judge  Cormac 
J.  Carney  declared  that  in  California, 
“the  death  sentence  carefully  and  deliber- 
ately imposed  by  the  jury  has  been  quietly 
transformed  into  one  no  rational  jury  or 
legislature  could  ever  impose:  life  in  prison, 
with  the  remote  possibility  of  death.” 

A class-action  lawsuit  filed  in  June 
2015,  Lopez  v.  Brown,  offers  a rare  glimpse 
into  the  daily  lives  of  the  people  who  live  in 
the  Adjustment  Center.  Its  six  named  plain- 
tiffs - Bobby  Lopez,  Marco  Topete,  John 
Myles,  Richardo  Roldan,  John  Gonzales 
and  Ronaldo  Medrano  Ayala  - allege  their 
continued  detention  in  the  Adjustment 
Center  violates  the  Eighth  Amendment’s 
prohibition  on  cruel  and  unusual  punish- 
ment and  the  due  process  clause  of  the 
Fourteenth  Amendment.  These  men  have 
been  in  the  Adjustment  Center  for  periods 
of  time  ranging  from  three  to  26  years. 
Some  received  just  one  disciplinary  write- 
up that  affected  their  classification  during 
that  entire  period,  for  participating  in  a 
peaceful  hunger  strike. 

These  men  and  their  fellow  Adjust- 
ment Center  residents  spend  between  21 
and  24  hours  a day  - often  for  years  on 
end  - inside  cells  roughly  six  by  nine  feet, 
smaller  than  a standard  parking  spot.  There 
is  no  natural  light  or  airflow;  temperatures 
in  the  cells  fluctuate  from  very  hot  to  very 
cold.  Beds  consist  of  a thin  mattress  on  a 
steel  or  concrete  slab.  There  are  no  chairs  or 
desks  in  the  cells. 

According  to  the  complaint,  “When 
writing  letters  to  loved  ones,  Roldan  kneels 
on  his  shower  shoes  and  uses  his  bunk  as 
a table.  Ayala  fashions  a seat  out  of  the 
banker’s  boxes  where  he  keeps  his  property. 
Gonzales  and  Topete  sit  on  a blanket  on  the 


floor  of  their  cells  and  write  on  their  beds. 
For  Topete,  who  has  chronic  back  pain,  sit- 
ting in  that  position  becomes  excruciating 
after  15  minutes.  As  a result,  he  can  only 
write  and  research  in  brief  increments.” 

Those  living  in  the  Adjustment  Cen- 
ter are  continually  immersed  in  noise. 
The  slamming  of  security  gates  and  cell 
doors  echo  through  the  unit,  exacerbated 
by  high  ceilings  and  enclosed  steel  cells. 
Residents  are  constantly  shouting,  banging 
or  screaming,  either  in  desperate  attempts 
to  communicate  with  one  another  or  as  a 
primal  response  to  their  unbearable  con- 
ditions. The  racket  continues  around  the 
clock;  chronic  sleep  deprivation  is  one  of 
many  severe  mental  and  physical  health 
effects  of  long-term  confinement  in  the 
Adjustment  Center. 

Access  to  healthcare  of  any  kind  is  ex- 
tremely limited,  and  in  many  circumstances 
nonexistent.  When  an  Adjustment  Center 
resident  requests  a medical  appointment,  it 
can  take  so  long  to  materialize  that  in  a let- 
ter to  Solitary  Watch,  one  resident  quipped, 
“By  the  time  you  see  a doctor  your  24-flu 
has  passed  or  you’re  about  to  pass.” 

Mental  health  assessments,  when  they 
occur  at  all,  are  often  conducted  through  a 
cell  door  within  earshot  of  guards  and  other 
residents.  As  sensitive  health  information 
can  easily  be  used  against  them  by  guards 
and  other  prisoners,  it  is  impossible  for 
Adjustment  Center  residents  to  be  honest 
about  their  mental  health,  and  therefore 
impossible  to  receive  appropriate  treatment. 

The  same  man  quoted  above  com- 
mented, “I  don’t  know  the  extent  of  my  own 
mental  damage  but  I do  know  more  people 
have  died  on  death  row  at  San  Quentin 
from  suicide  than  execution.”  Indeed,  sui- 
cide rates  on  death  row  are  roughly  ten 
times  greater  than  in  society  more  broadly, 
and  several  times  greater  than  in  the  general 
prison  population. 

California  is  one  of  the  few  states  that 
keep  people  in  segregation  for  alleged  gang 
affiliation,  divorced  from  any  assessment  of 
their  actual  behavior  within  prison.  As  a 
result,  an  individual  who  has  never  violated 
a prison  rule  can  end  up  in  the  Adjustment 
Center  for  suspicion  of  current  or  former 
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gang  involvement.  There  is  no  process  for 
reviewing  alleged  affiliation,  and  they  can 
be  held  in  the  Adjustment  Center  for  years 
on  the  flimsiest  evidence.  Some  prisoners 
are  assumed  to  have  gang  allegiances  sim- 
ply because  of  their  ethnicity  or  the  region 
where  they  grew  up. 

Technically,  Adjustment  Center  resi- 
dents are  entitled  to  a review  of  their 
placement  every  90  days,  but  this  rarely 
results  in  a transfer  to  East  Block  or  North 
Segregation,  San  Quentin’s  other  death 
row  units.  With  no  ability  to  disprove  gang 
affiliations  that  were  never  proven  in  the 
first  place,  continued  detention  is  almost 
a certainty. 

Other  prisoners  have  been  placed  in 
the  Adjustment  Center  for  disciplinary 
infractions  committed  while  in  one  of  the 
other  death  row  units.  For  these  men  as  well, 
it  is  very  challenging  to  get  transferred  out, 
even  after  long  periods  of  violation-free  be- 
havior. Adjustment  Center  residents  are  not 
allowed  to  engage  in  any  educational,  rec- 
reational or  vocational  programming.  They 
may  leave  their  cells  for  just  five  reasons: 

• Yard  visits,  at  most  three  times  per 
week  for  three  hours  each 

• Showers,  at  most  three  times  per  week 

• Medical  visits 

• Rare  opportunities  for  visitors,  which 
occur  behind  a dirty  Plexiglas  window 
through  a poor  quality  two-way  intercom 

• Visits  to  the  law  library,  which  can 
take  several  months  to  secure 


Before  and  after  any  movement  within 
the  unit,  men  are  routinely  strip  searched, 
often  in  front  of  other  Adjustment  Center 
residents  and  guards,  even  if  they  have  not 
come  into  contact  with  anyone  else  during 
their  time  out  of  cell. 

While  in  the  yard,  residents  have  access 
to  small  open  yards  or  walk-alone  cages 
(roughly  twice  as  big  as  a cell),  along  with 
a few  handballs  and  the  occasional  pull-up 
bar.  Although  yard  time  is  a rare  opportu- 
nity for  Adjustment  Center  residents  to 
interact  with  others,  prisoners  report  that 
any  interaction  may  be  perceived  by  the 
guards  as  “gang  activity”  and  used  to  justify 
keeping  them  in  the  Adjustment  Center  - 
so  some  residents  choose  not  to  interact. 

In  a letter  to  Solitary  Watch,  one 
Adjustment  Center  resident  lamented  the 
seeming  interminability  of  the  status  quo: 
“What  is  happening  today  and  tomorrow 
in  solitary  confinement  is  the  same  stuff 
which  has  taken  place  ten  and  fifteen  plus 
years  ago.  In  fact  you  will  be  able  to  find  the 
same  prisoners  there  in  continuous  solitary 
placement,  subjected  to  the  same  inhumane 
conditions.” 

Adjustment  Center  residents  - despite 
extremely  restrictive  conditions  - joined 
prisoners  statewide  in  peaceful  hunger 
strikes  in  2011  and  2013.  Not  only  did  the 
California  Department  of  Corrections  and 
Rehabilitation  (CDCR)  ignore  the  strikers’ 
reasonable  demands  - access  to  recreation 
activities,  increased  ability  to  communicate 


with  their  families,  meaningful  review  of 
their  detention  in  the  Adjustment  Center 
- officials  considered  participation  in  the 
strike  a disciplinary  offense  and  used  it  to 
justify  keeping  participants  in  the  Adjust- 
ment Center. 

In  a letter  to  Solitary  Watch,  one 
Adjustment  Center  resident  expressed 
unwillingness  to  discuss  other  forms  of 
non-violent  activism  for  the  same  rea- 
son: peaceful  acts  of  protest,  he  said,  are 
“re-interpreted  as  a threat  to  security” 
and  “written  into  the  local  rules  to  make 
non-violent  acts  of  resistance  [into]  a ‘rule 
violation.’” 

The  strikes  did,  however,  succeed  in 
bringing  attention  to  conditions  in  Cali- 
fornia’s prison  system  and  exposing  some 
cracks  in  its  system  of  long-term  solitary 
confinement.  Over  the  past  few  years, 
several  lawsuits  have  challenged  the  state’s 
use  of  solitary  confinement  on  and  off  death 
row,  including  Lopez  v.  Brown. 

EmilyRose  Johns,  working  on  the  Lo- 
pez case  with  the  law  firm  Siegel  & Yee, 
told  Solitary  Watch  they  are  at  a very  early 
stage  of  settlement  talks  with  the  CDCR. 
She  noted  that  these  talks  are  taking  place 
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CA  Death  Row  Problems  (cont.) 

“in  the  shadow  of  Ashker  v.  Brown,"  a related 
case  that  settled  with  the  CDCR  in  Sep- 
tember 2015.  [See:  PLN,  Oct.  2015,  p.28]. 
Although  the  Ashker  settlement  has  no  di- 
rect effect  on  Adjustment  Center  residents, 
it  has  significant  implications  for  litigation 
and  policy  work  to  reform  conditions  on 
California’s  death  row. 

Ashker  was  a class-action  lawsuit  filed  by 
the  Center  for  Constitutional  Rights  (CCR) 
on  behalf  of  those  who  have  spent  a decade 
or  more  in  solitary  confinement  in  the  Se- 
curity Housing  Unit  (SHU)  at  California’s 
Pelican  Bay  State  Prison.  Like  Lopez,  Ashk- 
er argued  that  long-term  segregation  violates 
the  Eighth  Amendment’s  prohibition 
against  cruel  and  unusual  punishment,  and 
that  the  lack  of  meaningful  review  of  SHU 
placement  violates  the  right  to  due  process. 
The  Adjustment  Center  is  not  technically 
covered  by  the  lawsuit  - it  is  not  specifically 
classified  as  an  SHU  - but  the  conditions 
challenged  in  Ashker  are  extremely  similar  to 
those  of  the  Adjustment  Center,  including 
the  non-evidence-based  criteria  for  ascer- 
taining gang  affiliation. 

The  Ashker  settlement  will  transform 
the  “status-based”  system  for  placing  people 
in  SHUs  to  a “behavior-based”  system.  In- 
dividuals will  only  be  put  in  the  SHU  if  they 
have  committed  verified  “SHU-eligible” 
rule  violations,  such  as  violence,  weapons 
possession  or  escape  attempts  - not  merely 
for  alleged  gang  affiliation. 

The  settlement  also  significantly  limits 
the  time  individuals  may  spend  in  solitary 
confinement.  The  CCR  noted  that  in  set- 
tling Ashker,  “California  has  implicitly 
recognized  the  harm  to  prisoners  from 
very  prolonged  solitary  confinement.”  CCR 
lawyer  Alexis  Agathocleous,  speaking  to 
Solitary  Watch,  noted  that  CDCR  has  “ac- 
knowledged that  other  options  are  possible” 


for  managing  behavior  in  prison  besides  For  the  named  plaintiffs  in  Lopez, 

long-term  segregation.  Those  working  however,  things  will  be  a bit  different.  As 
on  Lopez  will  look  to  the  Ashker  settlement  a result  of  the  lawsuit,  Johns  noted,  they 
for  an  understanding  of  what  the  CDCR  have  all  been  transferred  out  of  the  Adjust- 
may  be  willing  to  put  on  the  table.  ment  Center  and  into  slightly  less  stringent 

EmilyRose  Johns  stated,  however,  conditions  in  East  Block.  Their  executions 
that  there  are  obstacles  to  negotiating  a continue  to  be  nowhere  in  sight. 
settlement  for  those  on  death  row  \S\2X  Ash- 
ker didn’t  have  to  grapple  with,  including  This  article  was  originally published,  by  Solitary 
different  regulatory  context  and  an  even  Watch  (www.solitarywatch.com)  on  April  13, 
greater  stigma.  Settlement  discussions  2016;  it  is  reprinted  with  permission,  with 
could  continue  for  months  or  even  years;  if  minor  edits. 

discussions  break  down  and  the  case  goes  to  Ed.  Note:  On  June  7, 2016  the  U.S.  Su- 

trial,  it  will  almost  certainly  be  years  before  preme  Court  agreed  to  hear  the  appeal  of  Texas 
a judgment  arrives.  Meanwhile,  life  - such  death  row  prisoner  Bobby  Moore.  However, 
as  it  is  - will  go  on  for  the  men  who  live  in  the  Court  specified  that  it  would  not  consider 
the  Adjustment  Center.  With  executions  issues  related  to  an  Eighth  Amendment  claim 
apparently  stalled  indefinitely,  the  severe  challenging  his  extended  time  in  solitary  con - 
living  conditions  of  individuals  on  death  finement  while  awaiting  execution.  Moore 
row,  ostensibly  temporary,  are  seemingly  has  been  held  in  segregation  on  death  row  for 
more  and  more  permanent.  15 years. 

Court  Issues  New  Injunction 
Mandating  Education  for  NYC 
Prisoners  at  Rikers  Island 

by  Derek  Gilna 

Prisoners’  rights  advocates  know  against  the  New  York  City  Department 
that  education  is  a key  element  of  re-  of  Corrections  (DOC)  required  jail  of- 
ducing  recidivism,  and  the  federal  Bureau  of  ficials  to  work  with  the  New  York  Board 
Prisons  and  most  state  departments  of  cor-  of  Education  (DOE)  “to  implement  pro- 
tections agree.  However,  the  U.S.  District  cedures  to  bring  the  educational  services 
Court  for  the  Southern  District  of  New  at  the  Rikers  Island  prison  complex  into 
York  has  had  to  continue  its  decade-long  compliance  with  state  and  federal  law.”  See: 
oversight  of  the  infamous  Rikers  Island  Handberryv.  Thompson, 219  F.Supp.2d  525 
complex  to  ensure  that  school-eligible  pris-  (S.D.N.Y.  2002).  After  allegations  arose 
oners  between  the  ages  of  16  and  21  receive  that  despite  the  injunction  many  prisoners 
educational  services  that  were  agreed  to  had  “received  no  educational  services  for 
after  six  years  of  litigation  that  concluded  significant  lengths  of  time”  and  “hundreds 
in  2002,  in  a lawsuit  brought  under  the  In-  of  adolescent  inmates  held  in  special  hous- 
dividuals  with  Disabilities  Education  Act.  ing  areas ...  received  absolutely  no  schooling 
[See:  PLN, June  2007,  p.39;  Nov.  2000,  p.15;  during  many  semesters, ’’the  Second  Circuit 
May  2000,  p.40].  revisited  the  case  in  2006.  Following  nine 

The  injunction  that  ended  the  lawsuit  years  of  further  litigation,  on  December  2, 

2015  a federal  magistrate  judge  issued  a 
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report  and  recommendation  to  approve  an 
amended  injunction. 

In  an  attempt  to  initially  resolve 
the  lawsuit,  the  district  court  appointed 
Peter  E.  Leone,  Ph.D.,  who  was  charged 
with  investigating  and  reporting  on  the 
city’s  compliance  with  the  injunction 
and  suggesting  solutions  to  any  problems 
identified. 

Based  upon  Dr.  Leone’s  findings,  the 
magistrate  recommended  the  adoption  of 
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recommendations  in  full  on  March  31,  nored  the  initial  injunction.  See:  Handberry 
2016,  closing  the  case.  It  remains  to  be  v.  Thompson, XJ.S.D.C.  (S.D.NY),CaseNo. 
seen  whether  the  DOC  will  abide  by  the  1:96-06161-GBD-JCF;  2015  U.S.  Dist. 
amended  injunction,  considering  that  it  ig-  LEXIS  162557. 

Ex-captain  Sentenced  for  Raping 
Subordinate  at  Virginia  Prison 


an  amended  injunction  with  the  following 
provisions:  “1.  All  eligible  inmates  shall  re- 
ceive a minimum  of  3 hours  of  educational 
services  every  school  day.  2.  Placement  in  a 
restricted  housing  unit  does  not  change  an 
eligible  inmate’s  entitlement  to  educational 
services  under  any  provision  of  this  Order.  3. 
Unless  stated  explicitly  to  the  contrary,  any 
and  all  requirements  set  forth  in  this  Order 
shall  apply  to  all  of  the  schools,  programs 
and  methods  of  instruction  operated  by 
DOE  in  DOC  facilities.  4.  DOC  shall 
ensure  that  each  eligible  inmate  is  provided 
access  to  educational  services  ...  in  a timely 
manner,  including  if  necessary  providing 
escorts  for  travel  to  and  from  his  or  her 
place  of  educational  instruction.  5.  Inmates 
who  are  disabled  and  identified  as  in  need 
of  special  education  or  related  services  shall 
receive  such  services,  including  when  placed 
in  a restricted  housing  unit  or  method  of 
instruction.” 

Further,  the  magistrate  judge  recom- 
mended that  the  court  appoint  Dr.  Leone 
for  a two-year  term  to  monitor  and  ensure 
compliance  by  the  DOC  and  DOE.  The 
district  court  judge  overruled  the  city’s 
objections  and  adopted  the  magistrate’s 


Lloyd  G.  Samuels,  a former  captain 
employed  by  the  Virginia  Department 
of  Corrections  and  a naturalized  U.S.  citizen 
from  Jamaica,  was  sentenced  on  March  11, 
2016  to  10  years  in  prison  with  six  years  sus- 
pended for  raping  a fellow  prison  employee 
in  a staff  barracks.  Samuels’  unidentified 
victim  has  remained  on  medical  leave  since 
the  2014  incident,  “still  impacted”  by  the 
sexual  assault. 

“It  is  not  something  that  is  going  to 
go  away  for  her”  anytime  soon,  said  Circuit 
Judge  Timothy  K.  Sanner,  who  ordered 
Samuels  to  register  as  a sex  offender  in  ad- 
dition to  the  prison  term. 

The  victim  told  a prison  chaplain  about 
the  rape  a day  or  so  after  the  incident,  but 
kept  silent  for  around  a year  before  report- 
ing it  to  prison  authorities. The  woman  said 


she  was  intimidated  by  Samuels’  stature 
as  a “popular  person  in  the  facility  and  in 
DOC”  and  his  “position  of  rank.”  At  the 
chaplain’s  urging,  however,  she  preserved 
the  pajama  pants  she  was  wearing  at  the 
time  of  the  sexual  assault,  and  DNA  that 
matched  Samuels  was  later  obtained  from 
the  garment. 

Samuels  was  arrested  in  August  2015 
and  entered  an  Alford  plea  to  a reduced 
charge  of  aggravated  sexual  battery  later 
that  year.  The  plea  deal  spared  Samuels’ 
victim  from  having  to  testify  about  the 
rape  at  trial.  Samuels  did  not  express  any 
remorse  when  he  was  sentenced,  but  said 
he  feared  serving  time  in  prison  as  a former 
guard.  FJ 

Source:  www.richmond.com 


PRISON 
EDUCATION 

cuide 


CHRISTOPHER 

ZOUKIS 
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U.S.  Supreme  Court:  Prisoners  Must  Exhaust 
"Available"  Administrative  Remedies 


Shaidon  Blake,  a Maryland  prison- 
er, claimed  that  he  was  punched  in  the 
face  and  had  his  head  slammed  into  a wall 
by  guard  James  Madigan  while  handcuffed 
during  a move  to  a segregation  cell  - an 
assault  that  he  reported  to  the  prison  sys- 
tem’s Internal  Investigative  Unit  (IIU).The 
IIU  conducted  a review  of  the  June  2007 
incident  and  issued  a report  condemning 
Madigan’s  actions  while  making  no  findings 
as  to  another  guard,  Michael  Ross,  who  had 
allegedly  facilitated  Madigan’s  use  of  exces- 
sive force.  Meanwhile,  Blake  filed  a lawsuit 
in  federal  court  under  42  U.S.C.  § 1983  for 
violations  of  his  civil  rights. 

Following  trial,  Madigan  was  found 
liable  and  the  jury  awarded  150,000  in 
damages.  Ross,  however,  raised  an  affirma- 
tive defense  arguing  that  Blake  had  failed 
to  exhaust  his  administrative  remedies  as 
required  by  the  Prison  Litigation  Reform 
Act  (PLRA).  Blake  maintained  that  the 
IIU  investigation  was  a substitute  for  the 
grievance  procedure,  but  the  district  court 
disagreed  and  dismissed  his  complaint. The 
Fourth  Circuit  reversed  in  a split  decision, 
holding  that  “special  circumstances”  could 
excuse  a failure  to  exhaust  administrative 
remedies  where  a prisoner  reasonably 
believed  that  he  had  in  fact  exhausted  his 
remedies,  even  if  that  belief  was  mistaken. 

According  to  the  PLRA,  “No  action 
shall  be  brought  with  respect  to  prison 
conditions  under  section  1983  ...  until  such 
administrative  remedies  as  are  available  are 
exhausted.”  The  Supreme  Court  held  this 
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by  Derek  Gilna 

language  was  “mandatory,”  but  noted  that 
applicable  administrative  remedies  must  in 
fact  be  “available.”  The  Court  wrote,  “We 
are  not  free  to  rewrite  the  statutory  text,” 
finding  that  Congress  had  decided  to  bar 
prisoners  ‘“from  bringing  suit  in  federal 
court  until  they  have  exhausted  their  ad- 
ministrative remedies.’” 

The  Supreme  Court  added  that  al- 
though it  could  not  excuse  Blake’s  failure 
to  exhaust  his  administrative  remedies,  that 
finding  “does  not  end  this  case  - because 
the  PLRA  contains  its  own,  textual  excep- 
tion to  mandatory  exhaustion.”  Specifically, 
the  “exhaustion  requirement  hinges  on  the 
‘availab[ility]’  of  administrative  remedies: 
An  inmate,  that  is,  must  exhaust  available 
remedies,  but  need  not  exhaust  unavailable 
ones. ’’Prisoners  are  only  required  “to  exhaust 
those,  but  only  those,  grievance  procedures 
that  are  ‘capable  of  use’ to  obtain  ‘some  relief 
for  the  action  complained  of,”’  the  Court 
explained,  citing  Booth  v.  Churner,  532  U.S. 
731  (2001)  [PLN,  Aug.  2001, p.20]. 

The  Supreme  Court  described  three 
circumstances  where  administrative  rem- 
edies may  not  be  available,  including  when 


prison  officials  have  the  authority  to  act  on 
grievances  but  decline  to  do  so,  resulting  in 
a “dead  end”  process  with  “officers  unable 
or  consistently  unwilling  to  provide  any 
relief  to  aggrieved  inmates”;  when  remedies 
are  “so  opaque”  or  confusing  that  they  are, 
“practically  speaking,  incapable  of  use”;  and 
when  prison  officials  “thwart  inmates  from 
taking  advantage  of  a grievance  process 
through  machination,  misrepresentation, 
or  intimidation.” 

With  respect  to  the  availability  of 
administrative  remedies,  Blake  had  argued 
that  “Maryland  wardens  routinely  dismiss 
. . . grievances  as  procedurally  improper  when 
parallel  IIU  investigations  are  pending,”  a 
position  supported  by  Maryland’s  attorney 
general  in  other  cases  with  similar  facts. 
Consequently,  the  Supreme  Court  held 
“the  court  below  must  consider  ...  whether 
the  remedies  [Blake]  failed  to  exhaust  were 
‘available’”  to  him. 

The  Court’s  June  6, 2016  decision  va- 
cated the  judgment  of  the  Fourth  Circuit 
and  remanded  the  case  for  further  proceed- 
ings. See:  Ross  v.  Blake, U.S.  Supreme  Court, 
Case  No.  15-339. 


Ninth  Circuit  Finds  Accidental  Amputation 
of  Prisoner's  Fingertip  Not  a § 1 983  Violation 

by  Derek  Gilna 


The  tip  of  pretrial  detainee  Cherie 
Harding’s  little  finger  was  accidentally 
severed  in  her  cell’s  door  frame  when  a 
guard  at  a San  Francisco  jail  opened  the 
door  to  commence  a pat-down  search. 
Harding  claimed  that  even  though  her 
finger  was  bleeding  profusely,  she  was 
shackled  for  transport  to  the  emergency 
room,  which  resulted  in  extreme  pain.  After 
her  fingertip  was  successfully  reattached  she 
was  returned  to  the  jail,  where  she  was  told 
to  either  clean  toilets  using  her  good  hand 
or  be  sent  to  “lockup.” 

Neither  the  federal  district  court  nor 
the  Ninth  Circuit  Court  of  Appeals,  in 
an  unpublished  opinion,  found  that  those 
circumstances  constituted  violations  of 
Harding’s  rights. The  Ninth  Circuit  upheld 


the  district  court’s  grant  of  summary  judg- 
ment to  the  City  of  San  Francisco  and  jail 
officials. 

According  to  the  appellate  court, 
Harding’s  injury  was  “an  unfortunate  ac- 
cident,” prompted  by  the  placement  of 
her  own  hand  on  the  door  frame,  and 
“[ajccidents  alone  are  not  constitutional 
violations.”  The  Court  of  Appeals  added, 
“Though  [she]  contends  that  [the  deputy] 
should  have  responded  more  expertly  to 
[her]  injury,  this  alone  does  not  rise  to  the 
level  of  a constitutional  violation  ...  delib- 
erate indifference  is  found  only  when  the 
defendant  ‘knows  and  disregards  an  exces- 
sive risk  to  inmate  health  or  safety.’” 

The  Court  also  dismissed  Harding’s 
tort  claims  for  negligence,  negligent  in- 
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fliction  of  emotional  distress  and  battery, 
finding  it  was  her  “own  conduct  that  caused 
the  injury,  as  [she]  testified  that  she  knew 
the  door  posed  a danger,  but  nevertheless 
placed  her  finger  in  the  frame.”  While  the 
guards’  actions  may  have  been  unsympa- 


thetic, such  as  shackling  Harding  when 
transporting  her  to  the  hospital  and  requir- 
ing her  to  clean  toilets  upon  her  return  to 
the  jail,  they  did  not  constitute  violations 
of  her  rights. 

The  Ninth  Circuit  also  dismissed 


Harding’s  claims  raised  under  California’s 
Bane  Act,  which  requires  an  interference 
with  constitutional  rights  and  “threats, 
intimidation,  or  coercion.”  See:  Harding  v. 
City  and  County  of  San  Francisco,  602  Fed. 
Appx.380  (9th  Cir.  2015). 


Michigan  State  Prisoner  Receives  $1,250  for  Interference  with  Visit 

by  Derek  Gilna 


Michigan  state  prisoner  Kevin 
King  was  awarded  $1,250  in  punitive 
damages  and  $1  in  compensatory  damages 
after  a federal  jury  found  that  a guard  had 
intentionally  interfered  with  a visit  with  his 
wife.  The  court  determined  that  the  guard, 
Tiffany  Williams,  had  violated  the  civil 
rights  of  both  King  and  his  wife  when  Wil- 
liams threatened  him  with  a disciplinary 
charge  for  an  alleged  violation  of  the  visiting 
rules,  then  prevented  him  from  making  an 
immediate  complaint  to  a prison  supervisor. 

While  housed  at  the  G.  Robert  Cot- 
ton Correctional  Facility  on  July  5,  2012, 
King  alleged  that  Williams  had  purposely 
interfered  with  his  and  his  wife’s  First 
Amendment  right  of  free  association. 


He  stated  in  an  amended  complaint  that 
his  wife  complained  of  having  to  wait  55 
minutes , without  j ustification,  before  being 
admitted  to  the  visiting  room,  and  that  once 
the  visit  commenced  they  were  unable  to  sit 
next  to  each  other  and  engage  in  even  the 
minimal  physical  contact  permitted  under 
Michigan  Department  of  Corrections  visi- 
tation directives. 

According  to  those  directives,  “Physi- 
cal contact  between  prisoners  and  visitors 
is  prohibited  except  for  one  kiss  and  one 
embrace  between  a prisoner  and  each  of 
his/her  visitors  at  the  beginning  and  end 
of  each  visit  and  when  a picture  is  being 
taken.  In  addition,  a prisoner  and  his/her 
visitor  are  permitted  to  have  their  arms 


around  the  shoulders  of  one  another  and 
may  hold  hands.” 

The  case  went  to  a jury  trial  in  August 
2015  after  the  district  court  denied  the  state’s 
motion  to  dismiss,  ruling,  “Plaintiff  has  al- 
leged the  violation  of  a clearly  established, 
constitutional  right  such  that  dismissal  based 
on  qualified  immunity  is  not  warranted.” 
Following  the  $1,251  jury  verdict,  the  district 
court  taxed  costs  against  the  defendants;  on 
September  16,  2015  the  court  entered  an 
amended  judgment,  inclusive  of  costs  and 
attorney  fees,  totaling  $4,127.30.  See:  Kmg 
v.  Williams, U.S.D.C.  (E.D.Mich.),Case  No. 
2:12-cv-15116-MFL-RSW. 

Additional  source:  www.mlive.com 
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UK  Security  Company's  Long  History  of  Controversy,  Misconduct 

by  Derek  Gilna 


According  to  its  website,  G4S  is 
the  world’s  “leading  global  integrated 
security  company.”  Besides  providing  se- 
curity services,  it  also  operates  private 
prisons  and  immigration  detention  centers, 
provides  electronic  tagging  (monitoring)  for 
offenders  on  community  supervision  and 
has  a prisoner  transport  service  - mostly 
in  the  United  Kingdom.  G4S  also  manages 
over  30  juvenile  facilities  in  the  U.S. 

Despite  its  impressive  portfolio  of 
security-related  services,  G4S  was  assessed 
a £109  million  ($164  million)  fine  plus  tax 
by  the  UK’s  Ministry  of  Justice  in  March 
2014.  The  company  admitted  to  charging 
the  British  government  for  the  electronic 
monitoring  of  deceased,  non-existent  or 
already-incarcerated  offenders.  The  fraud 
allegedly  took  place  between  2005  and 
2013. 

According  to  Sadiq  Khan,  the  UK’s 
Shadow  Justice  Minister,  “This  large  sum 
of  money  G4S  [is]  repaying  taxpayers 
shows  the  true  scale  of  the  wrongdoing 
that  went  on  ...  [and]  led  to  huge  damage 
to  the  public’s  confidence  in  our  criminal 
justice  system.” 

As  a result  of  the  electronic  monitor- 
ing scandal,  G4S  was  banned  from  doing 
business  with  the  British  government  until 
the  Ministry  of  Justice  saw  evidence  of 
“corporate  renewal.”The  government  lifted 
its  ban  in  April  2014,  one  month  after  the 
security  firm  agreed  to  pay  the  fine,  stating 
progress  had  been  made. 

The  company’s  reputation  had  previ- 
ously suffered  after  it  failed  to  fulfill  its 
contract  with  the  2012  London  Olympic 
Committee  to  provide  sufficient  numbers  of 
security  personnel  to  safeguard  the  Summer 
Olympics,  forcing  UK  officials  to  provide 
members  of  the  armed  forces  at  the  last 
moment. 

This  should  not  have  come  as  a surprise, 
as  G4S  had  a long  history  of  contractual 
breaches.  Since  2010  the  British  govern- 
ment has  fined  the  company  at  least  100 
times,  totaling  £2. 7 million,  for  violating  its 
contracts.  The  Guardian  reported  on  April 
15,2016  that  the  G4S-operated  HM  Prison 
Rye  Hill  alone  was  fined  £1  million. 

Shadow  Civil  Service  Minister  Louise 
Haigh  expressed  concerns  that  the  fines  are 
merely  a “slap  on  the  wrist”  for  the  multi- 


national security  giant.  “At  the  Medway 
youth  jail,  where  an  undercover  investiga- 
tion revealed  endemic  child  abuse,  G4S  only 
received  a meagre  £700  fine.  It’s  no  surprise 
they’re  so  slow  to  get  their  act  together,”  she 
commented. 

The  investigation  at  the  Medway 
facility  also  revealed  that  G4S  guards  had 
forged  records  downplaying  the  use  of  force 
against  juveniles.  “The  allegation  of  G4S 
deliberately  falsifying  incident  records  is 
shocking.  There  needs  to  be  a wholesale 
review  of  private  sector  involvement  in  the 
delivery  of  public  services,”  stated  Shadow 
Home  Secretary  Andy  Burnham.  G4S  an- 
nounced in  February  2016  that  it  plans  to 
sell  off  all  its  children’s  homes  and  youth 
detention  facilities. 

The  company’s  operations  are  not  just 
confined  to  the  UK.  G4S  also  provides 
security  services  in  the  United  States  and 
over  100  other  countries  around  the  world, 
and  has  approximately  611,000  employees. 
Security  firms  have  experienced  significant 
growth  in  business  since  the  9-11  attacks, 
and  G4S  has  been  one  of  the  most  suc- 
cessful. 

However,  allegations  of  human  rights 
abuses  by  G4S  are  as  widespread  as  its  glob- 
al operations.  Ranging  from  manslaughter 
charges  after  an  Angolan  deportee,  Jimmy 
Mubenga,  died  following  an  altercation 
with  G4S  employees  on  an  airplane  in 
October  2010  to  allegedly  torturing  an 
HIV-positive  prisoner  to  death  for  re- 
questing an  extra  blanket  at  the  Mangaung 
Correctional  Centre  in  South  Africa  in 
2005,  the  company  has  quite  the  track  re- 
cord of  misconduct.  G4S  temporarily  lost 
control  of  the  Mangaung  facility  in  2013 
amid  allegations  of  prisoner  abuse.  [See: 
PLN,  Jan.  2014,  p.12]. 

Further,  the  firm  has  faced  criticism 
over  the  2008  death  of  Aboriginal  elder 
Ian  Ward,  who  died  due  to  heatstroke  in  a 
prison  transport  van  in  Australia,  resulting 
in  a $285,000  fine  against  the  company.  In 
another  incident,  79-year-old  UK  prisoner 
Peter  McCormack  was  handcuffed  to  a 
G4S  guard  for  eight  days  while  hospital- 
ized for  a heart  operation;  he  subsequently 
received  a £6 ,000  award  for  degrading  and 
humiliating  treatment. 

“I  feel  G4S  should  be  barred  from 


running  prisons  and  be  barred  from  having 
anything  to  do  with  any  contracts  in  this 
country,”  McCormack  stated.  “They  have 
an  appalling  reputation.” 

Former  G4S  Chief  Executive  Of- 
ficer Nick  Buckles  resigned  in  the  wake  of 
the  botched  London  Olympics  contract 
and  electronic  monitoring  fraud.  He  was 
replaced  by  South  African  businessman 
Ashley  Almanza  in  June  2013.  Almanza 
responded  to  the  British  government’s 
demands  for  reforms  by  drastically  restruc- 
turing and  downsizing. 

As  a result  of  increased  public  scrutiny, 
G4S’s  finances  have  been  exceptionally 
volatile  over  the  past  several  years.  The 
company  reported  a £190  million  loss  in 
2013  after  posting  a £158  million  profit  in 
2012.  Almanza  attributed  the  2013  plunge 
in  profits  to  £386  million  that  G4S  spent 
on  restructuring  the  company  in  order  to 
increase  profitability  and  win  back  govern- 
ment contracts. That  investment  apparently 
paid  off,  as  the  firm  reported  pretax  profits 
of  £148  million  in  2014  and  £227  million 
in  2015. 

In  recent  years,  government  contracts 
in  the  UK  have  constituted  almost  ten 
percent  of  G4S’s  revenue,  while  almost  a 
quarter  of  its  revenue  is  generated  through 
its  North  American  operations.  G4S  an- 
nounced in  March  2016  that  it  intends 
to  sell  its  controversial  Israeli  security 
contracts,  which  generate  roughly  £100 
million  in  annual  revenue.  The  firm’s  stock, 
traded  on  the  London  Stock  Exchange,  has 
steadily  dropped  from  around  $284/share 
in  June  2015  to  $177/share  in  June  2016. 

Meanwhile,  G4S  continues  to  face 
both  controversy  and  scrutiny. 

On  June  12,2016,49  people  were  shot 
to  death  and  53  others  wounded  at  the 
Pulse  nightclub  in  Orlando,  Florida.  The 
shooter,  Omar  Mateen,  29,  had  been  em- 
ployed by  G4S  as  an  armed  security  officer 
for  nine  years;  he  had  previously  worked  as 
a Florida  state  prison  guard  before  being 
“administratively  dismissed.”  During  the 
nightclub  attack  Mateen  called  911  and 
claimed  allegiance  with  the  terrorist  group 
ISIS.  He  was  killed  by  responding  police 
officers. 

Mateen  had  passed  G4S  screenings 
and  background  checks,  even  though  the 
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company  knew  he  had  previously  been  in- 
vestigated by  the  FBI  for  ties  with  extremist 
groups,  and  had  received  complaints  about 
racist,  violent  and  homophobic  comments 
he  had  made  while  on  security  assignments. 
Although  Mateen  was  off-duty  when  he 
committed  the  mass  shooting,  G4S  was 
connected  with  the  incident. 

According  to  media  reports,  Mateen 
had  been  cleared  to  carry  a firearm  by  a psy- 
chological evaluation  that  G4S  submitted 
to  state  officials,  but  the  psychologist  listed 
on  the  report  denied  having  seen  him  and 
did  not  work  in  Florida  at  the  time.  G4S 
claimed  the  discrepancy  on  the  evaluation 
was  a “clerical  error.”  The  company’s  stock 
dropped  8%  in  the  days  after  the  Orlando 
nightclub  attack. 

In  2002,  G4S  - then  operating  as 
Group  4 Falck  - merged  with  the  security 
company  Wackenhut  Corp.  and  became 
the  indirect  owner  of  Wackenhut  Correc- 
tions, the  second-largest  private  prison 
contractor  in  the  U.S.  Wackenhut  Cor- 
rections, which  later  changed  its  name  to 
the  GEO  Group,  bought  back  a majority 
of  its  stock  and  became  an  independent 
company  in  2003. 


Sources:  www.independent.co.uk,  www. 
theguardian.com,  www.rt.com, www.wsj.com, 


Ann  Marie  Patrick  wants  an  inves- 
tigation  into  the  death  of  her  son  at  the 
California  Medical  Facility  in  Vacaville. 
Michael  Stanley  Galliher,  49,  was  found 
dead  six  days  after  he  was  transferred  to 
the  prison  from  a state  mental  hospital.  A 
coroner’s  report  released  on  March  8,2016 
following  a public  records  request  from 
the  Associated  Press  found  that  Galliher 
had  died  due  to  “complications  of  inani- 
tion” - a condition  resulting  from  lack  of 
nourishment. 

Patrick  said  her  son  had  schizophrenia 
that  resulted  in  paranoid  behavior  in  which 
he  was  afraid  to  eat  in  front  of  others.  Along 
with  Michael  Bien,  one  of  the  attorneys 
representing  sick  and  mentally  ill  California 
prisoners  in  a class-action  lawsuit,  she  is 
calling  for  an  investigation  as  part  of  her 
wrongful  death  suit  against  prison  officials. 
Patrick  was  also  upset  that  she  learned 


www.g4s.com, www.reuters.com,  The  Austra- 
lian, www.bbc.com, www.businessinsider.com 


about  Galliher’s  death  after  she  tried  to 
contact  him  to  wish  him  happy  birthday 
and  was  told  he  had  died  two  months  ear- 
lier. Her  ex-husband  had  been  notified,  but 
the  message  was  never  passed  along  to  her. 

Department  of  State  Hospitals  spokes- 
man Ken  August  said  in  an  email  that  he 
couldn’t  discuss  specific  cases  or  even  con- 
firm that  Galliher  had  been  their  patient; 
California  Department  of  Corrections  and 
Rehabilitation  spokeswoman  Dana  Simas 
said  officials  were  unaware  that  Galliher  had 
not  been  eating.  The  pathologist  who  con- 
ducted the  autopsy,  Dr.  Venus  Azar,  has  stood 
by  her  findings  despite  a comprehensive  death 
review  conducted  by  prison  doctors  which 
contradicted  the  coroner’s  ruling. 

Commenting  on  her  son’s  death,  Pat- 
rick said,  “I  think  he  died  of  neglect.” 

Source:  http://abcnews.go.com 
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The  Taste  of  Exploitation:  Whole  Foods  Stops 
Carrying  Products  Made  by  Prisoners 


VISIT  THE  WEBSITE  FOR  HAYSTACK 

Mountain,  a Colorado-based  goat 
cheese  manufacturer,  and  you  will  find 
information  about  fancy  chevre  and  other 
tasty  products.  The  “Our  People”  section 
includes  profiles  on  cheesemaker  Jackie 
Chang  and  other  staffers  at  the  25 -year-old 
company.  The  site  also  mentions  their  in- 
carcerated workers  - Colorado  prisoners  at 
the  Skyline  Correctional  Center  who  start 
out  at  1.66  a day,  milking  about  1,000  goats. 

Haystack  is  one  of  a growing  number 
of  businesses  that  benefit  from  contracting 
with  corrections  departments  across  the 
country  for  cheap  prison  labor.  Whereas 
almost  all  prison  industry  programs  once 
produced  products  and  provided  services 
for  government  use,  agencies  like  Colorado 
Corrections  Industries  (CCI)  now  make 
prison  labor  available  to  private-sector 
companies. 

Prisoners  produce  apple  juice,  honey, 
custom  fishing  rods,  fancy  redwood  canoes 
and  even  specialty  motorcycles.  They  raise 
tilapia,  milk  cows  and  goats,  grow  flowers, 
tame  horses  and  manage  vineyards.  Na- 
tionwide, prison  labor  is  used  to  produce 
more  than  $2  billion  worth  of  products  each 
year  in  both  public  and  private  industry 
programs. 

CCI  employs  some  1,600  prisoners  at 
17  facilities,  generating  around  $65  million 
in  annual  sales.  Haystack  Mountain  is  just 
one  of  many  small-  to  mid-sized  businesses 
that  benefit  from  prisoner  labor;  the  com- 
pany began  purchasing  milk  from  prison 
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by  Christopher  Zoukis 


goat  dairies  at  the  Skyline  facility  in  2007. 

“They  have  land.  They  have  human 
capital,  the  equipment.  If  you  can  think  it 
up,  they  can  do  it,  and  do  it  fast,”  said  John 
Scaggs,  Haystack’s  director  of  sales  and 
marketing,  referring  to  CCI.  The  company 
sells  a variety  of  cheeses,  including  its  Sum- 
mit Collection  priced  at  $89. 

“People  are  incarcerated  and  then 
forced  to  work  for  pennies  on  the  dollar 
- compare  that  to  what  the  products  are 
sold  for,”  argued  Michael  Allen,  founder  of 
End  Mass  Incarceration  Houston,  which 
has  protested  the  sale  of  goods  made  with 
prison  labor. 

On  the  other  side  of  that  argument, 
studies  indicate  that  prison  industry  pro- 
grams have  had  a positive  effect  on  reducing 
recidivism.  In  a 2011  case  study  involving 
over  100  prisoners,  less  than  10%  reof- 
fended within  three  years  - significantly 
less  than  the  national  recidivism  rate.  There 
was  also  a correlation  between  the  longer 
a prisoner  worked  while  incarcerated  and 
how  likely  he  or  she  was  to  reoffend  upon 
release. 

“Our  best  workers  tend  to  be  the 
murderers  - because  most  of  the  time  it’s 
a crime  of  passion,”  stated  CCI  Director 
Steve  Smith.  “They’ve  made  a mistake  and 
now  they’re  trying  to  make  up  for  it.” 

According  to  Smith,  there  has  been 
steady  interest  from  companies  that  want 
to  partner  with  CCI.  While  he  gets  one 
to  two  calls  a week  from  prospective  busi- 
nesses, he  says  that  he  declines  those  that 
are  simply  looking  for  cheap  labor.  CCI  not 
only  helps  its  private-sector  partners  save  on 
labor  costs;  it  also  generates  revenue  for  the 
state  government. 

Thanks  to  the  grapes  harvested  by 
Colorado  prisoners,  Abbey  Winery  won 
a silver  medal  for  its  Juniper  Valley  Char- 
donnay  at  the  15th  Annual  Grand  Harvest 
Awards  in  California.  Haystack  cheeses  are 
sold  to  various  high-end  stores  and  restau- 
rants, including  Whole  Foods,  a national 
grocery  chain. 

Kathy  Abernathy  of  Arrowhead  Fish- 
eries, which  breeds,  packs  and  ships  tilapia 
though  CCI,  sees  the  program  as  a way  to 
“help  an  inmate  improve  his  life. ’’The  CCI 


fish  farm  has  been  expanding  and  produces 
trout,  catfish,  koi  and  goldfish.  Quixotic 
Farming  also  buys  tilapia  from  CCI  for 
less  than  a dollar  a pound,  which  they  then 
resell  to  retailers  like  Whole  Foods,  where 
it  is  sold  for  up  to  $12  a pound.  [See:  PLN, 
Aug.  2010,  p.43] . 

Not  everyone  is  delighted  by  the  ac- 
tivities of  CCI  and  the  use  of  prison  labor 
by  private-sector  businesses.  Whole  Foods 
become  the  target  of  public  outrage  when 
it  was  revealed  they  sold  cheeses  and  fish 
produced  by  prisoners;  the  grocery  chain 
announced  last  year  that  by  April  2016  no 
more  prison-made  products  would  be  sold 
in  its  stores. 

According  to  Haystack’s  website,  “in- 
mates learn  valuable  skills  they  can  use  for 
gainful  employment  in  dairies,  production 
facilities,  farms  and  ranches  upon  release.” 

However,  critics  have  voiced  doubts 
about  the  “valuable  skills”  provided  to 
workers  in  prison  industry  programs.  For 
example,  a large  portion  of  Colorado’s 
prison  population  comes  from  major  cit- 
ies, not  rural  farming  areas,  and  will  likely 
return  to  city  locales  once  they  have  served 
their  sentences. 

“I  see  exploitation,”  said  Brett  Dignam, 
a professor  at  Columbia  Law  School  and 
an  advocate  for  prisoners’  rights.  “Most  of 
the  people  populating  our  prisons  are  from 
concentrated  urban  environments  where  it’s 
unlikely  they’ll  be  able  to  use  those  skills.” 

PZJVmanaging  editor  Alex  Friedmann 
raised  similar  concerns.  “Part  of  the  argu- 
ment as  to  why  we  have  prison  industry 
programs  is  to  teach  prisoners  market  skills 
to  help  them  find  jobs  when  they  get  out,” 
he  told  Vice.com.  “That’s  a great  selling 
point,  but  the  problem  is  it’s  not  really  ac- 
curate. How  many  tilapia  farms  are  there  in 
Colorado  where  they  can  get  jobs...?” 

Prison  wages  in  Colorado  are  margin- 
ally better  than  the  unpaid  prison  labor 
in  Georgia,  Florida  and  Texas,  but  not 
remotely  close  to  minimum  wage.  Slavery 
may  have  been  abolished  over  150  years 
ago,  but  “involuntary  servitude”  is  a con- 
stitutional form  of  criminal  punishment 
supported  by  the  13th  Amendment.  [See: 
PLN,  June  2016,  p.26]. 
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Tennessee  Enacts  Contrary 
"Ban  the  Box"  Bills 


Despite  sometimes  hazardous  work 
conditions,  prison  industries  are  subject  to 
few  federal  regulations.  The  prisoners  par- 
ticipating in  such  programs  are  underpaid, 
prohibited  from  unionizing  and  sometimes 
work  under  the  threat  of  disciplinary  action 
if  they  refuse.  Further,  the  reduced  labor 
costs  give  businesses  that  partner  with  CCI 
an  unfair  market  advantage  compared  to 
their  competitors,  which  must  pay  at  least 
minimum  wage  and  adhere  to  workplace 
labor  and  safety  standards. 

Beyond  the  debate  involving  Whole 
Foods,  protests  as  to  the  growing  use  of 
prison  labor  have  largely  fallen  on  deaf 
ears.  When  the  use  of  prisoners  as  a cheap 
workforce  will  end  is  anyone’s  guess,  but 
in  the  meantime  Flaystack  Mountain  has 
said  it  will  begin  obtaining  milk  from  non- 
prison sources  so  it  can  continue  selling  its 
cheeses  to  Whole  Foods.  Which  provides 
an  indication  of  the  company’s  priorities. 

Sources:  www.fortune.com,  www.takepart. 
com,  www.cbsnews.com, www.npr.org,  www. 
haystackgoatcheese.  com,  www.  denverpost.  com, 
http://nextshark.  com,  www.  culturecheesemag. 
com 


On  March  14,  2016,  the  Tennessee 
legislature  passed  a bill  to  eliminate  a 
question  on  state  government  job  applica- 
tions that  asks  about  an  applicant’s  criminal 
history. The  measure,  commonly  called  “Ban 
the  Box,”  was  signed  into  law  by  Governor 
Bill  Haslam  on  April  14. 

The  move  to  help  applicants  seeking 
state  job  positions  includes  exceptions 
that  would  allow  the  Tennessee  Bureau  of 
Investigation,  Department  of  Education 
and  Board  of  Education  to  retain  questions 
about  criminal  records  on  job  applications. 
Under  most  Ban  the  Box  policies,  such 
questions  can  be  asked  later  in  the  hiring 
process,  too  - just  not  on  initial  applications. 

Elsewhere  in  Tennessee,  local  govern- 
ments have  enacted  Ban  the  Box  policies 
that  predate  the  statewide  action.  The  Metro 
Nashville  government’s  Civil  Service  Com- 
mission adopted  a similar  policy  in  November 
2015,  which  exempts  police,  fire,  emergency 
management  and  school  positions.  The  City 
of  Memphis  and  Hamilton  County  have  also 


adopted  Ban  the  Box  measures. 

However,  the  Tennessee  legislature 
passed  a separate  bill  in  March  2016  that 
prohibits  local  governments  from  “prohib- 
iting a private  employer  from  requesting 
certain  information  on  an  application  for 
employment  or  during  the  process  of  hiring 
a new  employee. ’’That  anti-Ban  the  Box  leg- 
islation, which  was  also  signed  by  Governor 
Haslam,  effectively  prevents  cities  and  coun- 
ties from  enacting  Ban  the  Box  policies  that 
apply  to  private  businesses.  The  bill’s  sponsor, 
Rep.  Glen  Casada,  said  the  bill  would  protect 
against  “overreaching  government.” 

So  while  Tennessee  lawmakers  think 
Ban  the  Box  measures  are  OK  for  govern- 
ment agencies,  they  do  not  want  to  extend 
them  to  private  employers  - which  would 
have  a much  greater  impact  on  ex-prisoners 
seeking  employment,  since  most  jobs  are  in 
the  private  sector. 

Sources:  www.tennessean.com,  www.hrhero. 
com 
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Breaking  News:  18  Deaths  in  Six  Months 
at  Mississippi  State  Penitentiary 

by  Derek  Gilna 


Prison  Legal  News  has  learned 
through  a public  records  request  that 
18  prisoners  died  at  the  Mississippi  State 
Penitentiary  in  Parchman  in  just  over  a 
six-month  period.  The  most  recent  reported 
death  was  that  ofTerry  Echols,  who  passed 
away  in  May  2016  due  to  complications 
related  to  morbid  obesity,  according  to 
prison  officials. 

Echols’  death  was  the  latest  in  a long 
string  of  fatalities  at  a facility  already 
under  scrutiny  not  only  by  PLN  but  also 
the  Clarion-Ledger , which  reported  that 
“Mississippi  had  the  country’s  number 
one  prison  mortality  rate  in  2007  with  454 
deaths  for  every  100,000  prisoners  ...  [and] 
eighth  overall ...  between  2001  and  2011,” 
based  on  data  from  the  U.S.  Department  of 
Justice’s  Bureau  of  Justice  Statistics. 

Of  the  18  deaths  at  Parchman  that 
occurred  between  November  10,  2015 
and  May  23,  2016,  five  involved  medical 
issues,  one  was  a suicide  and  one  prisoner 
was  murdered.  The  causes  of  the  other  11 
deaths  were  listed  as  “pending”  by  prison 
officials,  including  the  deaths  of  prisoners 
Jeffrey  Alan  Davis  on  April  1 and  Albert 
Lee  Thomas,  Jr.  on  April  19,  2016.  DOC 
spokeswoman  Grace  Fisher  said  the  cause 
of  death  remains  pending  until  a report  is 
issued  by  the  state  medical  examiner;  some 
of  the  deaths  have  been  listed  as  pending 
for  more  than  six  months. 

The  sole  homicide  involved  prisoner 
Carlos  Jack,  43 , who  was  stabbed  to  death  on 
December  18, 2015.  He  was  allegedly  killed 
by  fellow  prisoner  Myran  Shanks,  35,  and 
died  in  the  prison’s  medical  unit.  Visitation 
and  commissary  privileges  at  Parchman  were 
suspended  following  that  incident. 

The  only  suicide  reported  during  the 
six-month  period  was  that  of  Jasper  Bell, 
who  killed  himself  in  Unit  29  on  May 
13,  2016.  Bell,  21,  was  serving  a 35-year 
sentence;  he  had  committed  several  serious 
crimes  as  a juvenile,  including  murder,  and 
was  charged  and  sentenced  as  an  adult. 

Of  the  18  reported  deaths,  six  occurred 
in  the  medical  unit  at  Parchman  while 
six  happened  in  Unit  29.  Several  of  the 
deaths  were  reported  at  outside  hospitals 
after  prisoners  had  been  transferred  from 


the  facility.  Medical  issues  that  resulted  in  [See:  PLN,  April  2008,  p.22] . 
known  causes  of  death  included  lung  cancer  The  recent  spate  of  deaths  at  the  Parch- 

and  cardiovascular  disease.  man  prison  represents  a mortality  rate  far 

The  Mississippi  ACLU  has  cited  “ur-  higher  than  the  national  average,  according 
gent  problems”  in  the  state’s  prison  system,  to  the  Bureau  of  Justice  Statistics.  The  Mis- 
including  deplorable  conditions  and  sub-  sissippi  DOC  produced  data  related  to  the 
standard  treatment  for  mentally  ill  prisoners  deaths  pursuant  to  a public  records  request 
- claims  that  were  raised  in  a class-action  filed  by  PLN  in  May  2016,  following  a tip 
suit  filed  by  the  ACLU  in  2013  over  condi-  that  several  prisoners  had  died  at  Parchman 
tions  at  the  East  Mississippi  Correctional  during  extended  lockdowns  in  Unit  29. 
Facility.  [See:  PZJVJan.  2014,  p.24]. 

PLN  has  previously  reported  high  Sources:  http://wjtv.com,  www.mdoc.ms.gov, 
levels  of  violence  and  deaths  at  the  State  www.clarionledger.com,  records produced pur- 
Penitentiary  in  Parchman,  including  three  suant  to  PLN’s  public  records  request,  www. 
murders  in  a three-month  period  in  2007.  sunherald.com 

Ohio  Prison  Guards  Cited  for 
Sexual  Misconduct  with  Prisoners 

by  Christopher  Zoukis 

Several  Ohio  state  prison  guards  The  union  that  represents  state  prison 

have  been  disciplined  following  at  least  guards  blamed  the  allegations  of  sexual 
19  allegations  of  sexual  misconduct  and  misconduct  on  “poor  training,”  especially 
inappropriate  relationships  with  female  in  regard  to  the  shift  from  a male  to  female 
prisoners  between  2012  and  2013.  Most  population  at  DCI. 

of  the  allegations  arose  shortly  after  the  “Training  is  critical  in  any  transition, 

Dayton  Correctional  Institution  (DCI)  but  especially  one  as  involved  as  moving 
switched  from  a male-only  to  an  all-female  from  an  all-male  to  an  all-female  prison,” 
prison  in  2012,  but  ongoing  problems  were  said  Sally  Meckling,  spokeswoman  for  the 
cited  as  of  last  year.  Ohio  Civil  Service  Employees  Association. 

Investigators  with  the  Ohio  Department  “Training  should  have  been  appropriate  to 
of  Rehabilitation  and  Correction  said  they  had  sued  a large-scale  change.” 

evidence  that  confirmed  at  least  seven  cases  Poorly  trained  or  not,  several  DCI  em- 

of  sexual  misconduct,  including  love  letters  ployees  have  been  disciplined  for  engaging 
between  guards  and  prisoners,  DNA  evidence  ;n  inappropriate  conduct  that  would  seem 
from  semen-stained  rags  and  recorded  conver-  SOmewhat  self-explanatory, 

sations  that  resulted  in  employees  being  fired,  Guard  Victor  Fletcher  resigned  in 

transferred  or  allowed  to  resign.  August  2013  after  investigators  learned 

According  to  Joanna  Saul,  executive  Gf  love  letters  and  recorded  calls  between 
director  of  the  Correctional  Institution  him  and  DCI  prisoner  Kofi  Cooper.  At 
Inspection  Committee,  the  state’s  non-  a 2013  disciplinary  hearing,  Fletcher 
partisan  watchdog  agency,  “Staff  are  there,  acknowledged  that  he  had  been  warned 
paid,  to  provide  for  the  security  of  the  about  the  relationship  and  had  engaged  in 
inmates,  certainly  not  to  be  involved  with  “inappropriate  dialogue”  with  Cooper,  but 
the  relationship  of  an  inmate,  which,  is  denied  having  sex  with  her.  He  was  forced 
in  itself,  a criminal  offense.  These  women  to  admit  that  three-way  calls  initiated  by 
come  into  the  system  from  a background  Cooper  were  made  to  his  phone  number, 

of  abuse  and  trauma  and  now  we’re  placing  but  denied  the  male  voice  cooing  “I  love 
them  in  another  situation  of  people  taking  yous”  to  her  was  his.  Fletcher  resigned  two 
advantage  of  them.  weeks  after  receiving  a termination  notice. 
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DCI  social  worker  Shawnjohnson  quit 
after  a hidden  camera  in  his  office  recorded 
him  handing  out  candy  and  female  prison- 
ers “crawling  over  his  desk  to  grab  things.” 

Guard  Jason  Morris  was  fired  and  in- 
dicted for  gross  sexual  imposition  and  sexual 
battery  in  Montgomery  County  Common 
Pleas  Court  after  his  DNA  was  found  on 
a semen-stained  rag  retained  by  prisoner 
Kelley  Malicoat.  However,  the  charges  were 
dropped  after  Malicoat  recanted  her  story, 
notwithstanding  the  DNA  evidence. 

Whether  the  increased  scrutiny  of  staff 
at  DCI  will  make  a difference  is  unknown, 
but  prison  officials  appear  resigned  to  dealing 
with  similar  problems  in  the  future.  Ac- 
cording to  Ed  Voorhies,  managing  director 
of  the  Department  of  Rehabilitation  and 
Correction,  female  prisoners  are  wily  enough 
to  manipulate  guards  despite  their  training. 

“She’ll  carry  it  to  the  extreme.  The 
female  who  gets  him  to  bring  the  Big  Mac, 
gets  him  to  bring  in  tobacco.  Where  does 
it  stop?”  he  asked. 

Presumably,  it  stops  when  prison  em- 
ployees stop  engaging  in  sexual  misconduct 
with  prisoners,  who  are  legally  unable  to 
consent  to  such  inappropriate  conduct. 

According  to  a report  by  the  Correctional 
Institution  Inspection  Committee  (CIIC), 
released  in  November  2015,  the  DCI  made 
improvements  after  an  inspection  in  February 
2015  “raised  a number  of  concerns,  par- 
ticularly related  to  inappropriate  relationships 
between  staff  and  inmates,”  among  other 
issues.  The  CIIC  noted  the  facility  had  hired 
a new  warden  as  well  as  “an  excellent  PREA 
Coordinator,”  and  had  passed  its  first  Prison 
Rape  Elimination  Act  audit. 

Still,  the  CIIC  cited  a need  for  contin- 
ued monitoring  at  the  facility,  stating  that 
“sexual  misconduct  is  always  a concern  at  a 
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female  institution  and  even  during  the  in- 
spection, there  were  reports  of  an  additional 
administrative  staff  person  under  investiga- 
tion.” Among  the  CIIC’s  recommendations 
were  “continue  to  develop  strategies  to 
reduce  PREA  allegations.” 

Indeed,  one  month  before  the  CIIC 
report  was  released,  in  October  2015,  news 
reports  indicated  that  the  chaplain  at  DCI, 
Kenneth  B.  Bozeman,  52,  had  been  placed 
on  administrative  leave  following  allega- 
tions of  sexual  misconduct. 

At  least  eight  DCI  employees  have 
been  terminated  since  2012  for  having 
“inappropriate  relationships”  with  prison- 
ers, including  corrections  veteran  Terrance 
Griffin,  who  ironically  was  responsible 
for  investigating  the  same  misconduct  for 
which  he  was  fired  in  January  2015.  Aaron 
Hunter,  a general  activities  therapist  at 
DCI,  was  terminated  after  an  investigation 
found  he  had  “engaged  in  inappropriate 
contact  and/or  behavior, ’’while  DCI  activ- 
ity therapist  administrator  Cedric  Tolbert 
was  fired  on  March  9, 2015  for  having  an 
“unauthorized  personal  relationship.” 

Other  issues  cited  in  the  CIIC  report 
included  insufficient  mental  health  care  and 


staffing,  guards  smuggling  drugs  and  other 
contraband  into  DCI,  and  a relatively  large 
increase  in  use  of  force  incidents.  Of  particular 
concern  was  a lack  of  surveillance  video  avail- 
able to  assess  if  the  use  of  force  was  warranted. 

In  addition  to  ensuring  that  all  surveil- 
lance cameras  at  the  prison  are  operational, 
the  CIIC  recommended  that  DCI  conduct 
more  prisoner  drug  tests  and  hire  additional 
staff  to  investigate  allegations  of  employee 
misconduct. 

In  March  2015,  WDTN  Channel  2 
News  reported  that  DCI  had  undergone 
various  audits  and  assessments  since  the 
CIIC  inspection,  and  the  new  warden 
was  making  strides  to  improve  the  “overall 
culture  of  the  facility”-  a culture  that  appar- 
ently includes  ongoing  sexual  misconduct 
by  prison  employees. 

Bozeman,  DCI’s  former  chaplain, 
was  indicted  on  April  28,  2016  on  nine 
counts  of  sexual  battery  involving  a female 
prisoner. 

Sources:  www.norwalkreflector.com;  CIIC 
Dayton  Correctional  Institution  report  (Nov. 
12,2015 );  http://truthvoice.  com;  www.  whio. 
com;  http://abc22now.com;  www.wdtn.com 
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Florida  Drug  Court  Judge's  Relapse  Results  in  Removal  from  Bench 


IN  AN  IRONIC  TWIST,  A FLORIDA  DRUG 
court  judge  was  removed  from  the  bench 
after  enrolling  in  a substance  abuse  treat- 
ment program  herself. 

In  December  2013,  Broward  County 
Judge  Gisele  Pollack,  57,  took  a two-week 
leave  to  participate  in  a substance  abuse 
program  after  admitting  to  consuming 
alcohol  before  work.  The  inebriated  judge 
had  threatened  to  fire  her  staff  for  pre- 
venting her  from  entering  the  courtroom; 
another  judge  was  forced  to  intervene  and 
send  her  home. 

Only  a few  months  after  Pollack  com- 
pleted the  treatment  program,  a prosecutor 
informed  Administrative  Judge  Sharon 
Zeller  that  Pollack’s  speech  was  slurred 
during  a court  proceeding.  Pollack  was 
removed  from  the  bench  on  March  19, 
2014;  she  immediately  took  personal  leave 
and  again  checked  herself  into  an  outpatient 
rehab  center. 

According  to  Broward  Public  Defend- 
er Howard  Finkelstein,  also  a recovering 


by  David  Reutter 

addict,  the  first  time  someone  enters  a 
substance  abuse  program  the  duration  is 
28  days. 

“But  when  you  relapse,  it  is  usually 
longer.  Because  you  have  two  different  re- 
lapses and  you’re  dealing  with  a professional 
person  - a person  with  a lot  of  power  - the 
long  term  treatment  can  be  six  months, ”he 
said.  “She’s  going  to  be  in  a long  term  treat- 
ment, and  they’re  going  to  try  to  unravel 
whatever  psychological  demons  she  has.” 

Pollack  never  hid  the  fact  that  she 
had  an  addiction  problem.  During  her 
2004  campaign,  she  admitted  to  being  a 
recovered  alcoholic  who  could  approach 
drug  court  with  an  insight  that  other  judges 
lacked.  She  had  been  sober  for  two  decades 
and  blamed  her  recent  relapse  on  “personal 
tragedies.”  Her  mother  passed  away  shortly 
before  the  December  2013  incident  and  she 
had  been  caring  for  her  bedridden  son  for 
several  years. 

While  still  receiving  treatment,  Pollack 
returned  to  work  but  was  later  suspended 


without  pay  after  she  caused  an  accident  while 
driving  under  the  influence  in  May  2014. 

Regardless,  Pollack  continued  to  be 
well-respected  among  her  peers.  As  a 
proponent  of  alternative  sentencing,  she 
allowed  non-violent  drug  offenders  to 
complete  substance  abuse  treatment,  testing 
and  supervision  in  exchange  for  dismissing 
the  charges  against  them. 

“Anybody  who’s  watched  what  she’s 
done  knows  that  she’s  single-handedly 
saved  the  lives  of  hundreds  of  people,” 
said  Finkelstein.  Still,  he  said  it  “becomes 
problematic”  when  deciding  whether  she 
can  sit  in  judgment  of  others  after  her  own 
relapses. 

“There’s  no  rule  that  says  in  this  in- 
stance you  do  this  or  that,”  stated  Miles 
McGrane,  a former  chairman  of  Florida’s 
Judicial  Qualifications  Commission  (JQC). 
“The  JQC  isn’t  out  there  to  get  judges,  to 
be  punitive.  The  JQC  is  there,  number  one, 
to  protect  the  public  but  also  recognizing 
that  judges  are  constitutional  officers  with 
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rights.  It’s  a real  balancing  act.” 

Pollack  resigned  from  the  Broward 
County  court  in  early  January  2015  after 
the  JQC  announced  it  was  recommending 
her  removal  from  office.  The  formal  charges 
against  her  included  at  least  six  incidents 
of  professional  misconduct  while  she  was 
intoxicated  at  work. 

Saying  the  loss  of  Pollack  on  the  drug 
court  was  a real  loss  for  the  community, 
Finkelstein  offered  to  let  her  return  to  her 
former  job  - with  the  Broward  Public  De- 
fender’s Office.  Pollack  agreed  to  join  the 
team  representing  indigent  clients  who  can- 
not afford  to  pay  for  counsel  between  their 
first  appearance  and  arraignment. 

“She’s  somebody  with  a wealth  of 


IN  A UNANIMOUS  DECISION,  THE  U.S. 

Supreme  Court  held  on  June  6,2016  that 
a federal  prisoner,  Walter  J.  Himmelreich, 
could  file  a § 1983  federal  civil  rights  com- 
plaint after  the  dismissal  of  his  Federal  Tort 
Claims  Act  (FTCA)  claim,  under  28  U.S.C. 
§§  1346(b),  2674.  An  FTCA  suit  allows  a 
party  to  sue  and  hold  liable  the  United  States, 
provided  certain  procedural  requirements  are 
met.  [See:  PLN,  March  2014,  p.44]. 

Himmelreich,  who  was  convicted  of  a 
sex  crime,  alleged  in  his  first  complaint  that 
another  prisoner,  who  had  told  prison  of- 
ficials that  he  would  “smash”  any  pedophile 
he  encountered,  beat  him  severely  due  to 
the  negligence  of  prison  staff  in  failing  to 
protect  him.  The  district  court  construed 
the  complaint  as  an  FTCA  action,  and  later 
granted  the  federal  government’s  motion  to 
dismiss  on  the  grounds  that  “the  claim  fell 
into  one  of  the  ‘Exceptions’  to  the  FTCA 
for  ‘[a]ny  claim  based  upon  ...  the  exercise 
or  performance  ...  [of]  a discretionary 
function,’  namely,  deciding  where  to  house 
inmates. ’’However,  before  his  FTCA  claim 
was  dismissed  Himmelreich  filed  a § 1983 
civil  rights  action,  this  time  naming  the 
individual  prison  employees  as  defendants 
rather  than  the  United  States.  The  defen- 
dants argued  that  the  second  lawsuit  was 
“foreclosed  by  the  FTCA’s  judgment  bar 
provision,  according  to  which  a judgment 
in  an  FTCA  suit  forecloses  any  future  suit 
against  individual  employees....  the  Dis- 


experience  who  cares  deeply  about  people 
and  can  serve  my  clients  and  my  office  very 
well.  For  me  it’s  an  opportunity  to  pay  it 
back  and  pay  it  forward.  But  for  someone 
throwing  me  a life  preserver  27  years  ago,  I 
never  would  have  been  able  to  rebuild  my 
life,”  said  Finkelstein. 

Two  other  Broward  County  judges, 
Lynn  Rosenthal  and  Cynthia  Imperato, 
were  also  arrested  for  driving  under  the 
influence  in  2013  and  2014.  Rosenthal 
resigned  in  October  2015  and  Imperato 
stepped  down  in  February  2016  rather  than 
face  disciplinary  action. 

Sources:  Daily  Business  Review,  www.bro- 
wardpalmbeach.  com,  www.  sun-sentinel,  com 


trict  Court  agreed  and  granted  summary 
judgment  in  favor  of  the  individual  prison 
employees.” 

The  Sixth  Circuit  reversed  and  the 
Supreme  Court  granted  certiorari  to  resolve 
a circuit  split  over  whether  the  judgment 
bar  provision  extends  to  a claim  that  falls 
within  the  FTCA’s  “Exceptions”  section.  The 
government  contended  that  the  judgment 
bar  provision  was  applicable,  and  that  the 
dismissal  of  the  FTCA  action  therefore  fore- 
closed the  second  lawsuit.The  Court  instead 
sided  with  Himmelreich,  finding  that  the 
plain  text  of  the  FTCA’s  “Exceptions”  section 
applied,  because  “Absent  persuasive  indica- 
tions to  the  contrary,  we  presume  Congress 
says  what  it  means  and  means  what  it  says.” 

Further,  according  to  the  Supreme 
Court,  “Where  an  FTCA  claim  is  dis- 
missed because  it  falls  within  one  of  the 
‘Exceptions,’ ...  the  judgment  bar  provision 
makes  much  less  sense.  The  dismissal  of 
a claim  ...  signals  merely  that  the  United 
States  cannot  be  held  liable  for  a particular 
claim;  it  has  no  logical  bearing  on  whether 
an  employee  can  be  held  liable  instead.”The 
Court  concluded,  “We  decline  to  ignore  the 
text  of  the  statute  to  achieve  these  impru- 
dently restrictive  results.” 

The  decision  of  the  Sixth  Circuit 
Court  of  Appeals  was  affirmed,  and  the 
case  remanded  for  further  proceedings.  See: 
Simmons  v.  Himmelreich , 195  L.Ed.2d  106 
(2016);  2016  U.S.  LEXIS  3613.  P 


Consumer  Justice  Atton>eys 


Florida  Statutes  944.23  authorizes 
elected  officials,  public  defenders 
and  judges  to  make  unannounced 
inspections  of  all  state  prisons  but 
these  rarely  occur  Such  inspections 
would  immediately  improve  the 
living  conditions  for  all  inmates 
and  staff.  Please  join  me  in  a 
campaign  demanding  that  officials 
begin  making  such  inspections  by 
writing  to  elected  officials.  The 
outside  world  is  waking  up  to  the 
plight  of  prisoners  and  many  are 
working  to  force  change. 
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A Deadly  Dust  is  Plaguing  Hawaii  Prisoners  in  Arizona 

Valley  fever  is  widespread  in  the  Southwest,  yet  Hawaii  prison  officials  haven't  paid  much 
attention  to  it,  despite  the  recent  deaths  of  at  least  two  prisoners  who  had  the  disease. 


IN  THE  SPRING  OF  2OI4,  MeLVIN  WrIGHT 
was  among  a crew  of  prisoners  who 
manned  the  morning  shift  in  the  dining 
hall  at  the  Saguaro  Correctional  Center,  an 
Arizona  prison  where  about  1,400  Hawaii 
prisoners  are  housed. 

Wright,  convicted  of  attempted  mur- 
der, worked  as  a baker,  responsible  for 
preparing  cookies  for  fellow  prisoners  every 
morning.  But,  one  day,  he  stopped  showing 
up  for  work. 

Worried,  Matthew  Murphy,  who 
shared  the  morning  shift,  went  to  check  up 
on  him.  He  found  Wright  wrapped  up  “in 
a cocoon  of  four  blankets”  in  his  cell,  trying 
to  fight  off  a fever. 

Murphy’s  instinct  was  to  get  away  from 
Wright  before  he  got  sick  himself.  But  he 
later  realized  that  Wright  wasn’t  eating  at 
all;  he  was  too  weak  to  make  it  to  the  dining 
hall  on  his  own. 

Murphy  took  pity  on  Wright  and  be- 
gan helping  him  walk  down  the  hallway,  a 
task  that  he  took  upon  himself  three  times 
a day. 

“It  became  obvious  to  me,  if  I did  not 
assist  Melvin  to  and  from  the  chow  hall,  he 
was  not  going  to  eat,” Murphy  later  said. 
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by  Rui  Kaneya,  Civil  Beat 

Eventually,  Murphy  found  out  what 
was  wrong:  Wright  had  long  been  suffering 
from  valley  fever,  a disease  caused  by  inhal- 
ing microscopic  spores  of  a soil-dwelling 
fungus  that  thrives  in  the  desert  Southwest 
- from  the  Central  Valley  of  California  to 
the  vast  scrubland  of  Texas. 

For  the  majority  of  infected  people,  val- 
ley fever  is  essentially  harmless,  presenting 
no  symptoms  at  all.  Most  people  may  never 
even  know  they  have  it.  But  in  about  40 
percent  of  known  cases  it  causes  lingering 
flu-like  symptoms:  fever,  cough,  exhaustion. 
And,  in  a smaller  subset  of  the  cases,  it  can 
even  spread  from  the  lungs  to  other  parts 
of  the  body,  triggering  life-threatening 
complications,  like  meningitis. 

In  Arizona,  valley  fever  is  rampant 
across  the  Sonoran  Desert,  which  covers  a 
wide  swath  of  the  state  - including  its  two 
biggest  cities,  Phoenix  and  Tucson.  Ac- 
cording to  the  Centers  for  Disease  Control 
and  Prevention,  more  than  5,600  Arizona 
residents  got  infected  in  2014,  accounting 
for  more  than  two-thirds  of  the  reported 
cases  nationwide. 

Despite  decades  of  research,  there’s  no 
foolproof  way  to  ward  off  valley  fever.  A 
vaccine  hasn’t  been  developed  and  no  mask 
can  effectively  filter  out  the  fungal  spores. 
In  areas  where  the  fungus  is  widespread, 
getting  infected  with  valley  fever  can  be 
as  easy  as  gardening  in  the  backyard  - or, 
for  Hawaii  prisoners,  being  locked  up  at 
Saguaro,  a 1,926-bed  facility  on  the  out- 
skirts of  a dusty  small  town  about  70  miles 
southeast  of  Phoenix. 

Yet,  the  Hawaii  Department  of  Public 
Safety  has  reported  a remarkably  small 
number  of  infections  among  Saguaro 
prisoners:  a total  of  four  cases  since  the  fa- 
cility- owned  and  operated  by  Corrections 
Corporation  of  America  - was  opened  just 
for  Hawaii  in  2007. 

According  to  Toni  Schwartz,  public 
safety  spokeswoman,  one  prisoner  with 
valley  fever  died  this  year,  but  the  depart- 
ment doesn’t  know  whether  valley  fever 
caused  - or  contributed  to  - his  death.  An 
autopsy  is  still  pending. 

But  critics  said  the  department’s  count 


is  suspiciously  low. 

For  one  thing,  it  doesn’t  appear  that 
Wright’s  case  has  been  counted.  Accord- 
ing to  the  department,  all  four  infections 
occurred  after  2014,  but  Wright  was  diag- 
nosed with  valley  fever  in  2013. 

In  May  2014,  when  his  condition 
worsened,  Wright  was  flown  back  to 
Hawaii,  but  it  was  too  late:  Within  days, 
he  was  found  unresponsive  in  his  cell  and 
rushed  to  a hospital,  where  he  died  three 
days  later. 

According  to  a copy  of  Wright’s 
autopsy  report  released  to  Civil  Beat  by 
the  Honolulu  Department  of  the  Medical 
Examiner,  the  cause  of  death  was  a heart 
attack,  but  “coccidioidomycosis,”  the  medi- 
cal term  for  valley  fever,  was  also  cited  as  a 
contributing  cause. 

In  response  to  Civil  Beat's  request, 
Schwartz  says  the  department  is  going 
over  its  records,  but  that  the  review  would 
take  time. 

“It  involves  the  complication  of  going 
through  medical  files  and  figuring  out  what 
we  are  allowed  to  release.  We  expect  it  to 
take  at  least  a few  days  longer  as  we  go  over 
the  information,”  Schwartz  said. 

One  Prisoner's  Story 

Civil  Beat  pieced  together  Wright’s 
last  days  at  Saguaro  based  on  interviews,  as 
well  as  sworn  statements  made  by  Murphy 
and  other  prisoners  that  had  been  collected 
by  a Chicago-based  attorney  named  Nikki 
Donnelley. 

Donnelley  was  representing  Eric 
Wilson,  another  Saguaro  prisoner,  and 
gathering  evidence  of  valley  fever  at  Sa- 
guaro as  part  of  a case  she  was  considering 
filing. 

Civil  Sent  reached  out  to  CCA  spokes- 
man Jonathan  Burns  with  the  details  of  the 
prisoners’ accounts,  but  he  did  not  respond 
to  the  request  for  comment. 

In  his  statement,  Murphy  said  it  wasn’t 
long  after  he  began  helping  Wright  when 
he  learned  Wright  suffered  from  vertigo. 
Murphy  said  Wright  told  him:  “Everything 
on  earth  was  spinning  around  ...  like  a 
kaleidoscope.” 
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To  help  Wright  walk,  Murphy  stood  on 
the  left  side,  his  right  shoulder  to  Wright’s 
left,  because  Wright’s  body  always  teetered 
to  the  left.  “This  is  the  only  way  that  I could 
keep  Melvin  from  falling ‘over’ and  cracking 
his  head  open  on  the  concrete  sidewalk,” 
Murphy  said. 

But  that  posed  problems  for  both  men. 
Under  Saguaro’s  rules,  they  were  supposed 
to  walk  in  a “single  file  line  on  the  right 
side  of  the  sidewalk”  - and  helping  Wright 
meant  that  Murphy  was  breaking  the  rules. 

According  to  Murphy,  Saguaro  officials 
didn’t  take  kindly  to  the  rule-breaking: 
When  an  assistant  warden  saw  him  help- 
ing Wright,  he  threatened  to  send  him  to 
solitary  confinement  for  “assault.” 

So,  when  Saguaro  officials  were  nearby, 
Murphy  held  Wright  from  behind.  But 
Wright  still  needed  to  grab  onto  the  fence 
beside  him  for  stability,  prompting  more 
pushback  from  the  guards. 

Meanwhile,  Saguaro’s  medical  staff 
refused  to  give  Wright  a wheelchair,  insist- 
ing that  he  needed  to  walk  in  order  to  get 
exercise. 

To  Murphy,  all  this  seemed  clearly 
calculated.  Saguaro  officials  “were  believing 


that  Melvin’s  health  would  turn  around, 
justifying  their  decision  to  not  pay  for  the 
additional  medical  care  that  Melvin  so 
desperately  needed,”  he  said. 

Murphy  persisted,  eventually  manag- 
ing to  prod  the  medical  staff  to  provide 
Wright  with  a walker. 

Then,  one  day,  when  Murphy  was  ac- 
companying Wright  to  the  medical  unit 
for  an  appointment,  they  ran  into  a group 
of  outside  visitors.  Murphy  doesn’t  remem- 
ber who  the  visitors  were  - “corporate  or 
auditors?”  - but  that’s  when  the  guards 
surrounded  them,  “asking  Melvin  how  he 
was  feeling?” 

Murphy  said  he  told  them:  “How  come 
you  didn’t  give  a shit  about  the  way  he  felt 
yesterday,  or  the  day  before  that?  This  man 
needs  a fuckin’ wheelchair.” 

A wheelchair  was  delivered  to  Wright 
later  that  day. 

But  Wright  developed  more  problems, 
including  an  infection  caused  when  he’d 
had  a lung  biopsied  months  before.  Finally, 
Murphy  said,  he  was  told  to  help  pack  up 
Wright’s  belongings  because  he  was  being 
flown  back  to  Hawaii. 

But  Wright’s  homecoming  didn’t  last 


for  long:  According  to  his  autopsy  report, 
he  died  of  a heart  attack  on  May  24, 2014. 

Valley  Fever  on  the  Rise 

Since  the  late  1990s,  valley  fever 
cases  have  risen  dramatically  nationwide. 
According  to  the  CDC,  the  number  of 
reported  cases  increased  tenfold,  from  about 
2,200  cases  in  1998  to  22,000  cases  in  2011. 

What  triggered  the  increase  - or  why 
the  number  of  cases  has  declined  in  the  past 
few  years  - is  little  understood.  But  experts 
believe  the  amount  of  rainfall  has  a lot  to 
do  with  it. 

“We  think  that  rain  stimulates  the 
growth  of  fungus  in  the  soil,”  said  Dr.  John 
Galgiani,  a valley  fever  expert  who  directs 
the  University  of  Arizona’s  Valley  Fever 
Center  for  Excellence.  “So,  when  things  do 
dry  out,  there’s  more  spores  in  the  air,  which 
increased  the  infection  rate.” 

Statistically  speaking,  it’s  far  more 
probable  to  get  infected  with  valley  fever 
than  most  other  communicable  diseases. 
According  to  the  CDC,  valley  fever  is 
estimated  to  cause  up  to  30  percent  of 
pneumonia  cases  in  places  like  the  Phoenix 
and  Tucson  metropolitan  areas. 


Is  someone  skimming  money 

or  otherwise  charging  you  and  your  loved  ones 
high  fees  to  deposit  money  into  your  accountP 


Prison  Legal  News  (PLN)  is  collecting  information  about  the  ways  that 
family  members  of  incarcerated  people  get  cheated  by  the  high  cost  of 
sending  money  to  fund  inmate  accounts. 

Please  write  to  PLN,  and  have  your  people  on  the  outside  contact  us 
as  well,  to  let  us  know  specific  details  about  the  way  that  the  system  is 
ripping  them  off,  including: 

• Fees  to  deposit  money  on  prisoners’  accounts  or  delays  in  receiving 
no-fee  money  orders 

• Costly  fees  to  use  pre-paid  debit  cards  upon  release  from  custody 


NATION  ★ INSIDE 


Friends  and  families  of  prisoners  can  follow  this  effort,  which 
is  part  of  the  Nation  Inside  network,  at 

www.StopPrisonProfiteers.org 


• Fees  charged  to  submit  payment  for  parole  supervision,  etc. 

This  effort  is  part  of  the  Human  Rights  Defense  Center’s  Stop  Prison 
Profiteering  campaign,  aimed  at  exposing  business  practices  that 
result  in  money  being  diverted  away  from  the  friends  and  family 
members  of  prisoners. 
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Call  (561)  360-2523,  or  send  mail  to  PLN 
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Deadly  Dust  (cont.) 


And  the  risk  of  contracting  life- 
threatening  bouts  of  valley  fever  is  much 
higher  among  certain  populations  - Af- 
rican-Americans and  Filipinos,  as  well  as 
those  who  sufFer  from  diabetes,  take  steroid 
medications  or  have  compromised  immune 
systems. 

One  study  has  shown  that  black  pa- 
tients are  14  times  more  likely  than  white 
counterparts  to  sufFer  complications  from 
valley  fever,  while  Filipinos,  who  make  up 
about  10  percent  of  Hawaii  prisoners,  are 
175  times  more  likely  to  get  infected  and 
192  times  more  likely  to  die  from  it. 

In  California,  the  state  has  a policy 
prohibiting  at-risk  populations  from  be- 
ing housed  at  two  Pleasant  Valley  prisons, 
where  valley  fever  is  endemic.  It  was  insti- 
tuted after  a string  of  lawsuits  alleging  that 
the  California  Department  of  Corrections 
and  Rehabilitation  failed  to  protect  vulner- 
able prisoners  there. 

“Defendants  knowingly  exposed  each 
plaintiff  to  serious  disease  risks  and  demon- 
strated a reckless  indifference  to  plaintiffs’ 
safety,  health  and  constitutional  right  to  be 
free  of  excessive  punishment,”  according 
to  one  lawsuit  filed  in  2013  on  behalf  of 
more  than  160  prisoners. 

Another  lawsuit  is  seeking  mon- 
etary damages  to  pay  for  the  medical 
costs  - 11,000  a year  for  testing,  $5,000 
for  antifungal  medication  and  $25,000  in 
hospitalization  expenses  for  prisoners  with 
severe  infections. 

Donald  Specter,  executive  director 
of  the  Prison  Law  Office  in  Berkeley, 
California,  said  the  Eighth  Amendment 
prohibition  against  cruel  and  unusual 
punishment  is  the  basis  for  all  the  law- 
suits. 

“Knowing  that  somebody  has  a high 
risk  of  contracting  a very  serious  illness 
and  sending  that  person  into  that  toxic 
environment  presents  a grave  risk  of  harm. 
In  California,  we  believe  that’s  a constitu- 
tional violation  - and  it  certainly  applies  in 
Hawaii,”  Specter  said. 

Kat  Brady,  coordinator  of  the  Com- 
munity Alliance  on  Prisons  in  Hawaii, 
argued  that  being  housed  at  Saguaro  could 
amount  to  capital  punishment  for  some 
Hawaii  prisoners. 

“Hawaii  doesn’t  have  the  death  penalty, 
but  we’re  sending  our  inmates  to  a place 


where  they  could  end  up  dying  from  the 
disease.  What  are  we  doing?”  Brady  said. 

Fighting  to  be  Heard 

Eric  Wilson,  who  was  released  from 
Saguaro  earlier  this  year  and  now  lives  in  a 
halfway  house  in  Pearl  City,  says  Wright’s 
death  was  preventable  - had  it  not  been 
for  Saguaro  officials’  indifference  to  his 
suffering. 

Wilson,  who  knew  Wright  at  Saguaro, 
saw  how  quickly  his  heath  deteriorated.  Af- 
ter hearing  that  Wright  was  suffering  from 
valley  fever,  Wilson  said  he  tried  to  learn 
as  much  as  he  could  about  it  and  educate 
other  prisoners. 

“The  problem  is  that  it  only  takes  one 
spore,”  Wilson  said.  “Saguaro  is  so  dusty 
that  these  guys  come  back  from  the  rec 
yard,  pounding  their  shoes,  releasing  the 
dust  in  the  air.” 

Wilson  also  began  corresponding 
with  Brady,  alerting  her  about  Wright’s 
condition.  That  put  him  on  a collision 
course  with  Saguaro  officials. 

Wilson  says  he  was  soon  sent  to 
solitary  confinement  for  five  months  - os- 
tensibly for  minor  infractions  of  Saguaro’s 
rules.  But  he  maintains  it  was  in  retaliation 
for  looking  into  Wright’s  case. 

Donnelley,  the  Chicago  attorney, 
said  she  couldn’t  get  in  touch  with  Wilson 
during  that  time.  Saguaro  officials  told 
her  that  Wilson  refused  to  take  her  calls, 
something  he  later  said  wasn’t  true. 

“I  don’t  know  if  they  were  necessarily 
trying  to  hide  something  as  much  as  trying 
to  get  back  at  him  for  making  a nuisance 
of  himself  to  find  out  about  valley  fever,” 
Donnelley  said. 

Wilson  said  he’s  still  troubled  that 
Saguaro  prisoners  remain  oblivious  to  the 
dangers  of  valley  fever. 

“Hawaii  inmates  who  are  being  housed 
there  aren’t  being  informed  of  the  dangers 
and  they’re  always  being  misdiagnosed,” 
Wilson  said.  “They  aren’t  even  aware  that 
they’re  at  risk.” 

Brady  said  that  should  be  changed 
immediately. 

“By  not  educating,  they’re  perhaps 
putting  more  inmates  at  risk,”  Brady  said. 
“That  is  irresponsible.” 

This  article  was  originally  published,  by 
Civil  Beat  (www.civilbeat.org)  071 
Jujie  26, 201 6;  it  is  reprmted  with  permission, 
with  minor  edits. 
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Defendants  Claim  Sexual  Abuse  by  Arkansas  Judge 


Three  alleged  victims  of  an  Arkan- 
sas  judge  filed  a lawsuit  in  May  2016, 
claiming  that  Cross  County  District 
Court  Judge  Joseph  Boeckmann  had  sex- 
ually abused  them.  Attorney  Gary  Green 
said  on  May  11, 2016  that  a fourth  man 
had  joined  the  suit  as  a plaintiff  against 
Boeckmann,  who  resigned  earlier  in 
the  month  after  authorities  discovered 
nearly  4,500  photographs  of  nude  men 
on  his  computer,  including  many  who 
had  appeared  as  defendants  in  his 
courtroom. 

Some  of  the  photos  depicted  naked 
young  men  bending  over  after  apparently 
having  been  paddled  at  Boeckmann’s  home 
and  in  his  yard,  reportedly  as  an  “alternative 
sentence”  for  minor  violations. 

The  state’s  Judicial  Discipline  and  Dis- 
ability Commission  detailed  the  allegations 
of  several  of  the  defendants,  including  one 
who  was  under  18  at  the  time,  who  claimed 
the  judge  approached  them  after  their 
court  hearings  to  take  the  explicit  photos 
as  part  of  a “community  service”  sentence 
or  in  exchange  for  payments.  One  man 
described  having  a “sexual  relationship” 
with  the  judge;  the  Commission’s  investi- 
gation uncovered  witnesses  who  testified 
they  had  been  victimized  by  Boeckmann 
decades  earlier. 

The  judge’s  resignation  letter  stipu- 
lated that  he  would  leave  the  bench 
immediately  and  would  never  again  seek 
a job  as  a local,  county  or  state  employee. 
State  officials  have  appointed  a special 
prosecutor  to  review  the  case  for  possible 
criminal  charges. 

Additionally,  Little  Rock  television 
station  KATV  reported  that  since  Boeck- 


mann’s resignation,  the  amount  of  municipal 
court  fines  has  doubled  to  1123,462  in  2016 
from  159,465  during  the  same  time  period 
last  year.  Prior  to  stepping  down  from  the 
bench,  Boeckmann  had  claimed  the  photos 


A SURGE  IN  FEMALE  PRISONERS  INCAR- 

cerated  on  low-level  drug  charges  led 
to  the  temporary  shutdown  of  a program 
at  the  South  Dakota  Women’s  Prison  that 
helps  prisoners  maintain  family  ties  and 
relationships.  The  Parent  and  Children 
Together  (P.A.C.T.)  program  provides 
extended  visitation  for  imprisoned  mothers 
and  their  children.  P.A.C.T.  allows  minor 
children  to  stay  with  their  mothers  in  prison 
for  a weekend  visit  once  a month,  in  addi- 
tion to  regular  visitation  hours.  Prisoners 
pay  $5  per  child  for  each  program  visit. 

According  to  Kevin  Kroger,  whose 
wife,  Nicole,  is  a P.A.C.T.  participant,  the 
Kroger  family  has  met  at  the  family-style 
P.A.C.T.  house  eight  times  in  just  over  a 
year,  but  received  notice  that  their  next 
scheduled  visit  had  been  cancelled.  Kroger 
said  the  visits  were  especially  important  for 
their  three-year-old  son,  who  has  Down 
Syndrome.  The  family  visits  allow  them  to 
do  normal  activities,  like  bathing  their  son 
and  reading  bedtime  stories  together.  “The 
kids  are  disappointed,  as  we  look  forward  to 
it,”  Kroger  said.  “It’s  the  closest  our  family 
can  get  for  the  time  being.” 

SD  DOC  Secretary  Denny  Kaemingk 
said  on  March  1,  2016  that  an  overabun- 
dance of  incoming  minimum-security 


were  to  “corroborate  participation  in  com- 
munity service.” 

Sources:  www.msnbc.com , www.katv.com, 
CNN,  www.arkansasbusiness.com 


prisoners  had  forced  officials  to  set  up  bunks 
for  20  women  in  the  house  reserved  for 
the  P.A.C.T.  program  to  ease  overcrowd- 
ing in  the  main  facility,  resulting  in  the 
cancellation  of  many  family  visits.  Kaem- 
ingk noted  that  South  Dakota’s  ingestion 
statute,  which  allows  prosecutors  to  charge 
someone  who  tests  positive  for  metham- 
phetamine,  cocaine  or  any  other  scheduled 
drug  with  felony  drug  possession,  was  a 
major  factor  in  the  surge  of  new  prisoners. 
He  said  many  low-level  drug  offenders  be- 
ing sent  to  prison  could  instead  get  help  in 
their  communities.  “We’re  getting  female 
inmates  that  we’re  mad  at,  not  inmates  we’re 
scared  of,”  Kaemingk  declared.  “They’re  us- 
ing prison  as  a default.” 

On  March  15,2016,  SD  DOC  spokes- 
woman Mandy  Nielsen  confirmed  that 
the  20  prisoners  who  were  sleeping  in 
the  ranch-style  P.A.C.T.  house  had  been 
moved  back  into  the  general  population. 
She  said  some  prisoners  were  transferred 
and  the  P.A.C.T.  program  would  again  be 
available  for  family  visits.  Of  course,  that  is 
subject  to  change  if  the  prison  faces  future 
overcrowding. 

Sources:  www.argusleader.com,  https:// doc. 
sd.gov 
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Cities  Re-evaluating  Housing  Bans  for  Former  Prisoners 

by  Matt  Clarke 


IN  THE  I99OS,  HIGH  CRIME  RATES  IN 

public  housing  - especially  the  infamous 
“projects”  - led  many  cities  to  adopt  a 
one-strike  policy  that  banned  anyone  with 
a felony  conviction  from  public  housing. 
Now,  with  declining  crime  rates  and  the  de- 
molition of  many  massive  housing  projects, 
some  cities  are  re-evaluating  the  ban  with 
an  eye  toward  reducing  recidivism. 

Although  no  studies  have  been  con- 
ducted comparing  recidivism  rates  before 
and  after  cities  enacted  public  housing 
bans,  a correlation  between  homelessness 
and  recidivism  is  believed  to  exist.  Accord- 
ingly, some  advocates  are  calling  for  a repeal 
of  policies  that  bar  former  prisoners  from 
public  housing.  The  urgency  of  this  task  is 
spurred  by  the  high  rate  of  homelessness 
among  ex-ofFenders  - 22%  for  New  York 
prisoners,  according  to  state  prison  officials 
- and  the  high  rate  of  recidivism  - about 
68%  of  prisoners  are  rearrested  within  three 
years  of  release,  according  to  a federal  study 
that  tracked  405,000  prisoners  in  30  states. 

New  Orleans  already  has  a policy 
stating  that  a prior  conviction  will  not  au- 
tomatically disqualify  a person  from  public 
housing.  New  York  City  and  Los  Angeles 
are  testing  programs  that  allow  some  former 
prisoners  to  move  in  with  family  members 
who  reside  in  public  housing.  Chicago  has 
a similar  program  planned.  However,  cities 
cannot  override  federal  rules  prohibiting  sex 
offenders  and  people  convicted  of  manu- 
facturing methamphetamine  from  living  in 
federally-subsidized  public  housing. 

Initiatives  to  relax  housing  bans  for 
former  felons  are  not  unopposed.  To  ease 
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the  concerns  of  existing  public  housing 
residents,  Chicago  agreed  to  start  small, 
allowing  only  50  prisoners  with  specific 
criminal  backgrounds  into  its  test  program. 
Los  Angeles  County  was  forced  to  abandon 
a proposed  initiative  for  housing  former 
prisoners  due  to  public  safety  concerns. 
New  Orleans  is  also  experiencing  pushback; 
some  developers  are  worried  about  the  im- 
pact on  housing  programs  that  have  both 
market-rate  and  subsidized  units. 

“People  might  refuse  to  live  in  your 
place,  and  you  lose  your  market-rate  renters, 
and  you  concentrate  the  poor  again,”  stated 
Pres  Kabacoff,  co-founder  of  the  real  estate 
development  company  HRI  Properties. 

Yet  for  the  overall  good  of  our  commu- 
nities, former  prisoners  should  be  allowed 
to  live  in  public  housing;  the  alternative 
is  to  accept  higher  rates  of  homelessness 
and  recidivism,  which  result  in  more  crime 
and  higher  societal  costs.  Around  640,000 
prisoners  are  released  from  state  and  federal 
prisons  annually,  and  reintegrating  into 
society  after  years  behind  bars  is  challeng- 
ing enough  without  additional  housing 
restrictions. 

“If  he  can’t  stay  with  me,  he’ll  be  home- 
less,” said  Najia  Jacques,  a resident  in  a New 
Orleans  housing  authority  development, 
while  awaiting  her  son’s  release  from  prison. 
“You  have  to  pick  up  your  life  all  over  again. 
First  you  have  to  find  somewhere  to  stay.” 

The  Fortune  Society,  a non-profit  so- 
cial service  provider  for  recently-released 
prisoners  in  New  York  City,  filed  a lawsuit 
in  October  2014  against  Sand  Castle,  a 
company  enrolled  in  the  city’s  affordable 
housing  program.  In  its  suit,  the  organiza- 
tion alleges  that  Sand  Castle’s  ban  against 
former  prisoners  not  only  violates  state  and 
federal  laws  but  also  discriminates  against 
black  and  Hispanic  males. 

“You’re  creating  a racial  caste  system 
and  driving  this  population  back  to  prison,” 
Fortune  Society  attorney  John  P.  Reiman 
told  the  New  York  Times.  The  lawsuit  rec- 
ommends that  the  existing  blanket  ban  be 
replaced  with  an  “individualized  review”  of 
each  prospective  tenant,  factoring  in  more 
than  criminal  records  when  assessing  ap- 
plications. 

Beyond  public  housing,  there  are  also 
efforts  to  relax  restrictions  on  ex-prisoners 


in  the  private  housing  market. 

In  a June  25,2015  ruling,  the  U.S.  Su- 
preme Court  upheld  a wider  interpretation 
of  the  federal  Fair  Housing  Act,  allowing 
plaintiffs  to  challenge  housing  policies  that 
either  had  a discriminatory  “intent”  or  effect 
on  a particular  group.  According  to  Justice 
Anthony  Kennedy,  “the  history  of  the  law 
and  of  the  civil  rights  movement”  supports 
this  broader  interpretation  of  the  federal 
housing  statute,  though  the  case  did  not 
involve  people  with  criminal  records.  See: 
Texas  Department  of  Housing  and  Com- 
munity Affairs  v.  The  Inclusive  Communities 
Project,  135  S.Ct.  2507  (2015). 

Further,  in  April  2016  the  U.S.  Depart- 
ment of  Housing  and  Urban  Development 
(HUD)  released  guidance  directed  at  pri- 
vate landlords  and  home  sellers,  cautioning 
that  blanket  bans  on  ex-felons  are  illegal, 
and  that  rejecting  applicants  based  solely 
on  their  criminal  history  is  a violation  of 
the  Fair  Housing  Act.  Landlords  are  still 
allowed  to  exercise  their  own  judgment  pro- 
vided they  “distinguish  between  arrests  and 
convictions,”  and  have  properly  considered 
the  “nature  and  severity  of  the  crime”when 
screening  applicants. 

Failing  to  consider  whether  a housing 
applicant  was  found  guilty  of  a crime,  or 
when  the  crime  was  allegedly  committed, 
has  a “disparate  impact”on  certain  groups 
- particularly  minorities.  It  is  estimated 
that  30%  of  the  adult  population  in  the 
U.S.  has  a criminal  record  of  some  kind, 
according  to  news  reports,  and  data  from 
the  U.S.  Department  of  Justice  indicates 
a disproportionately  high  number  of 
black  and  Latino  men  are  arrested  and 
incarcerated  compared  to  their  white 
counterparts. 

“The  agency  in  charge  of  interpreting 
the  Fair  Housing  Act  agrees  with  us,  and 
that  will  have  a lot  of  weight,”  said  Reiman, 
the  attorney  representing  The  Fortune  So- 
ciety. The  lawsuit  against  Sand  Castle  over 
its  blanket  ban  on  ex-felons  in  New  York 
City  remains  pending.  See:  Fortune  Society 
v.  Sandcastle  Towers  Housing  Develop- 
ment Fund,  U.S.D.C.  (E.D.NY),Case  No. 
L14-cv-06410-VMS.P 

Sources:  www.wsj.com,  New  York  Times, 
www.  npr.  org,  https://portal.  hud.gov 
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The  End  of  Prison  Visitation 


A new  system  called  “video  visitation”  is  replac- 
ing in-person  jail  visits  with  glitchy,  expensive 
Skype-like  video  calls.  It’s  inhumane,  dystopian 
and  actually  increases  in-prison  violence  — hut 
god,  it  makes  money. 

Losing  Connection 

The  only  way  Lauren  Johnson  could 
see  Ashika  Renae  Coleman  at  the  Travis 
County  Correctional  Complex  in  Del  Valle, 
Texas  was  via  video  conference  from  seven 
miles  away  in  Austin. 

Coleman  and  Johnson  had  met  in  2012 
in  a rehabilitation  program  that  tries  to 
build  trust  and  community  among  incarcer- 
ated women  through  theater.  Both  had  been 
to  prison  for  drug-related  ofFenses. 

Johnson  got  out  in  2011.  She  became 
an  activist  helping  former  prisoners  like 
herself  re-enter  society.  Coleman  had 
similarly  altruistic  ambitions  when  she 
was  released,  and  planned  to  create  a sober 
house  for  the  formerly  incarcerated.  But 
after  returning  to  a husband  still  suffering 
from  addiction,  she  relapsed  and  ended  up 
back  in  Travis  County. 

Johnson  logged  into  the  Securus 
Technologies  website  - a Skype-like  com- 
munication system  used  by  the  Travis 
County  jail  - on  her  PC  laptop.  But  the 
video  player  didn’t  have  the  latest  version 
of  Java.  When  Johnson  installed  it,  the 
system  insisted  she  had  not.  So  Johnson 
tried  another  laptop  - a MacBook  this  time. 
Java  was  working  this  time,  Flash  was  not. 

Thinking  the  browser  might  be  the 
problem,  Johnson  tried  launching  the  video 
player  in  Chrome,  then  switched  to  Safari 
before  giving  up  and  using  the  Securus 
Android  app  on  her  phone. 

Finally,  Coleman’s  face  appeared  on 
screen  - barely.  For  the  entire  call,  a glitch 
in  the  system  caused  Coleman’s  image  to 
look  like  a tangle  ofwindow  blinds.  Johnson 
wanted  to  talk  to  Coleman  about  her  case, 
but  through  most  of  the  call  she  simply 
repeated,  “Flello  - can  you  hear  me  now?” 
Johnson  was  charged  $10  for  the  video  visit, 
even  after  cutting  it  a few  minutes  short  of 
the  20-minute  maximum. 

All  the  while,  Coleman  waited  alone  in 
jail  at  a computer  terminal.  She  had  no  other 
option.To  see  anyone  but  a prison  guard,  the 
only  way  was  through  a video  feed. 


by  Jack  Smith  IV,  Mic 

Travis  County  ended  all  in-person 
visitation  in  May  2013,  leaving  video  visi- 
tation as  the  exclusive  method  for  people 
on  the  outside  to  communicate  with  the 
incarcerated.  But  Travis  County  is  only  on 
the  leading  edge  of  a new  technological 
trend  that  threatens  to  abolish  in-person 
visitation  across  the  country.  Over  600  fa- 
cilities in  46  states  have  some  sort  of  video 
visitation  system,  and  every  year  more  do 
away  with  in-person  visitation. 

Anticipating  the  arrival  of  friends 
and  family,  making  eye  contact,  holding  a 
child’s  hand  - these  are  the  experiences  and 
memories  that  give  someone  the  resilience 
they  need  to  make  it  in  prison.  A visit  can 
alleviate  the  suffering  that  comes  with  con- 
finement and  the  brutality  of  unpredictable 
violence  that  erupts  between  prisoners. 

Once  people  leave  prison  and  return 
to  society,  their  ability  to  thrive  depends 
on  the  support  network  they  left  behind 
when  they  were  incarcerated.  In-person 
visits  keep  those  relationships  alive  in  away 
that  speaking  through  a flickering  monitor 
does  not. 

“It’s  just  too  much  frustration  to  come 
down  here,  wait  for  an  hour  and  then 
only  get  25  minutes  for  a not-so-good 
call,”  Coleman  said  when  the  connec- 
tion improved  for  a moment.  “I  think  the 
hassle  is  why  people  don’t  visit  me  as  much 
anymore.” 

Extorting  Prisoners'  Families 
is  Big  Business 

YOU  MAY  HAVE  HEARD  OF  THE  PRISON 

industrial  complex,  but  the  companies 
that  provide  corrections  facilities  with 
their  communications  technologies  are 
an  industrial  complex  all  their  own.  Three 
companies  dominate  the  prison  comms 
business:  Securus,  Telmate  and  Global 
TePLink,  also  called  GTL  - the  Verizon, 
AT&T  and  Sprint  of  jails. 

Long  before  video  visitation  existed, 
prison  phone  calls  were  the  bread  and  butter 
of  these  companies.  With  exclusive  con- 
tracts protecting  them  from  competition, 
the  trio  of  prison  telecom  giants  ratcheted 
up  the  prices  until  a single  phone  call  could 
cost  upwards  of  $17  for  a 15-minute  call. 

For  the  families  of  the  2.3  million  in- 
carcerated Americans  nationwide,  crippling 


costs  are  part  and  parcel  of  supporting  a 
loved  one  in  jail.  A sweeping  survey  of  fami- 
lies by  the  Ella  Baker  Center  showed  that 
more  than  1 in  3 families  goes  into  debt 
just  to  cover  the  costs  of  keeping  in  touch 
with  their  loved  one.  Of  everyone  pouring 
money  into  those  systems,  87%  are  women. 

These  fees  are  the  linchpin  in  an  elabo- 
rate racket  between  telecommunications 
providers,  prisons  and  local  governments. 
The  business  model  for  the  three  major 
prison  telecoms  is  built  around  long-term 
contracts  that  establish  them  as  the  sole 
provider  in  a given  county  or  state.  In  order 
to  win  these  contracts,  the  major  com- 
panies promise  each  county  or  state  ’’site 
commissions”-  a euphemism  for  kickbacks. 
These  deals  are  lucrative:  In  Los  Angeles 
County,  for  example,  it  brings  in  a baseline, 
contractual  guarantee  of  $15  million  a year. 
In  some  counties,  this  money  trickles  back 
down  to  the  jails. 

After  decades  of  abuse,  the  Federal 
Communications  Commission  voted  in 
October  2015  to  cap  prison  phone  rates  at 
11  cents  per  minute.  GTL  and  Securus  filed 
suit  against  the  FCC.  The  telecoms  argue 
the  FCC  has  overstepped  its  legal  authority 
in  imposing  the  rate  cap  and  that  the  lost 
revenue  will  leave  the  companies  unable  to 
fulfill  their  contractual  obligations  to  pay 
kickbacks. The  regulations  are  on  hold  while 
the  FCC  fights  for  the  price  caps. 

If  the  FCC  stops  the  telecoms  from 
gouging  families  for  phone  fees,  the  next 
frontier  is,  well,  any  other  service  those 
companies  provide.  One  of  those  lucrative 
new  products  is  prison  email,  in  which 
families  are  charged  for  digital  “stamps.” 
The  other  is  video  visitation. 

The  FCC  is  already  looking  to  regulate 
other  kinds  of  communication,  but  it  could 
be  months,  even  years,  before  it  gets  around 
to  addressing  digital  communication.  So 
while  the  FCC  lumbers  toward  capping 
phone  costs,  the  prison  telecoms  can  get  the 
same  money  from  innocent  families  using 
systems  the  FCC  hasn’t  gotten  around  to 
regulating  yet. 

“This  is  a fertile  ground  for  abuse, 
since  the  FCC  is  taking  modes  of  com- 
munications one  by  one,  rather  than  [with] 
comprehensive,  all-at-once  policy,”  Aleks 
Kajstura,  legal  director  of  the  Prison  Policy 
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Initiative,  told  Mic. 

Prisons  have  their  own  incentive.  Offi- 
cials across  the  country,  including  Brandon 
Wood  of  the  Texas  Commission  on  Jail 
Standards,  argue  that  visitation  is  a privilege 
and  not  a right  - and  that  visitations  are  a 
security  risk. 

But  the  true  incentive  is  keeping  costs 
low.  Video  visitation  requires  fewer  full- 
time prison  staff  members,  so  if  the  private 
contractors  are  willing  to  run  the  visitation 
system  themselves,  it’s  a pretty  sweet  deal 
for  counties.  Especially  when  those  contrac- 
tors are  paying  their  way  in. 

The  Case  for  Visitation 

Jorge  Renaud  is  notorious  to  prison 
officials  in  Texas  as  a troublemaker  - not 
for  his  three  convictions  for  burglary  and 
robbery,  but  as  a writer  and  editor  of 
The  Echo , Texas’  newspaper  by  and  for  the 
incarcerated.  During  his  27  years  in  prison, 
he  wrote  about  everything  from  gang  wars 
and  AIDS  to  incarcerated  mothers  and  ne- 
glectful guards  - anti-establishment  writing 
that  embarrassed  prison  officials. 

At  the  time,  he  took  the  prison  ad- 
ministration to  task  for  preventing  some 
prisoners  from  having  physical  contact 
with  visitors,  forcing  them  to  see  their 
loved  ones  through  a glass  panel  instead.  He 
studied  philosophers  like  Immanuel  Kant 
and  Michel  de  Montaigne,  reading  “the 
Chicano  poets”  and  writing  a 2002  book 
on  navigating  prison,  Behind  the  Walls:  A 
Guide  for  Families  and  Friends  of  Texas 
Prison  Inmates. 

During  Renaud’s  time  behind  bars, 
visits  from  his  wife  and  daughter  served  as  a 
lifeline  while  awaiting  parole,  which  finally 
came  in  2008. 

“The  incredible  anticipation  and  fulfill- 


ment of  knowing  they  care  enough  to  come 
can  be  the  difference  between  you  comport- 
ing with  the  rules,  and  being  more  human 
and  aware  and  knowing  the  consequences  of 
your  actions  and  being  willing  to  moderate 
and  understand  them,”  he  said. 

In  2014,  Renaud  was  arrested  for 
drinking  and  driving,  and  because  he  had 
violated  the  conditions  of  his  parole,  he 
ended  up  in  jail  once  more  - perhaps  briefly, 
perhaps  for  the  rest  of  his  life. 

But  this  time,  no  one  could  visit 
him.  During  the  time  Renaud  was  free, 
Travis  County  had  quietly  stopped  in- 
person  visitation,  replacing  it  with  Securus 
Technologies’  video  visitation  system.  His 
then-girlfriend  Jaynna  Sims  was  managing 
his  affairs  on  the  outside,  but  he  could  never 
meet  with  her,  never  look  her  in  the  eye, 
never  hold  her  hand. 

There  were  two  options  for  Renaud  and 
Sims  to  see  each  other:  Sims  could  come 
down  to  the  jail  twice  a week  for  a 20-min- 
ute video  session  for  free.  Or  she  could  stay 
at  home,  risk  it  on  her  own  computer  and 
pay  110  for  20  minutes.  Paid  video  visits 
were,  of  course,  unlimited. 

Sims  said  she  racked  up  hundreds  of 
dollars  in  fees  a month,  and  when  connec- 
tions would  cut  out,  she’d  call  up  Securus’ 
customer  service  to  complain.  It  rarely 
helped;  one  time,  customer  service  just  hung 
up  on  her.  (We  reached  out  to  both  Securus 
and  representatives  of  Securus-owned  com- 
panies for  comment  on  this  story.  Securus 
never  responded.) 

Anyone  with  a smartphone  knows  the 
road  rage-like  frustration  of  trying  to  speak 
through  a bad  connection.  Imagine  strug- 
gling through  an  expensive  conversation 
in  the  midst  of  a crisis,  like  an  accident  or 
medical  emergency;  imagine  being  unable 


to  reach  the  only  people  providing  you  a 
little  bit  of  normalcy. 

“There’s  an  incredible  despair  and  anger 
at  this  system,  this  fucking  screen  in  front 
of  you  that  wavers  in  and  out,”  Renaud  said. 

Renaud  spent  three  months  in  jail  be- 
fore he  pled  guilty  to  a diminished  charge 
of  reckless  driving.  Once  he  got  out,  Renaud 
got  in  touch  with  Bob  Libal  and  Kymber- 
lie  Quong  Charles  at  Austin’s  Grassroots 
Leadership,  a leading  network  of  advocates 
in  the  fight  against  prison  profiteering.  He 
recounted  to  them  his  outrage  at  the  profi- 
teering and  exploitation  - the  hopelessness 
of  fighting  with  faulty  technology  in  order 
to  reach  the  people  he  needed  most. 

So  Libal  and  Quong  Charles  told  Ren- 
aud, the  notorious  prison  scribe,  to  put  pen 
to  paper  again,  and  in  a few  short  months, 
Renaud  churned  out  the  earliest  damning 
report  of  the  effects  of  video  visitation 
systems  on  jail  populations  to  marshal 
local  advocates  and  legislators  to  restore 
in-person  visitation  to  Travis  County. 

County  officials  across  the  country 
claim  video  visitation  is  good  for  security. 
When  Renaud  got  ahold  of  jail  records, 
they  showed  that  incidences  of  prisoner-on- 
prisoner  violence,  disciplinary  infractions 
and  possession  of  contraband  all  rose  after 
Travis  County  did  away  with  in-person 
visitation.  Because  video  visits  are  so  new, 
these  statistics  are  the  earliest  indication 
that  the  pro-security  pitch  for  video  visita- 
tion is  all  snake  oil. 

But  perhaps  the  strongest  case  for 
visitation  is  that  it  keeps  people  out  of  jail. 
Prison  recidivism  goes  way  down  for  those 
who  keep  up  strong  family  and  community 
ties  throughout  their  incarcerations. 

The  past  decade  in  research  shows  con- 
sistently that  maintaining  the  relationships 
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The  End  of  Prison  Visitation  (cont.) 


the  incarcerated  will  inevitably  return  to  for 
support  once  they’re  released  is  a powerful 
agent  in  keeping  them  from  repeat  ofFenses. 
One  study  of  over  16,000  incarcerated 
people  found  that  any  visitation  at  all,  even 
just  once,  reduced  the  risk  of  recidivism  by 
13%  for  felony  reconvictions. 

After  the  report  came  out  in  October 
2014,  Renaud  worked  with  Quong  Charles 
and  Johnson  to  push  for  legislation  that 
would  make  sure  every  jail  in  Texas  kept 
some  sort  of  in-person  visitation.  Working 
with  Dallas  Rep.  Eric  Johnson,  they  draft- 
ed HB  549,  a bill  establishing  a prisoner’s 
right  to  a bare  minimum  of  two  20-minute 
visitations  per  week.  Only  two  months  later, 
the  law  was  introduced  in  the  Texas  House 
of  Representatives . 

Texas  Justice 

When  Sarah  Eckhardt  walked  out  of 
a Travis  County  commissioners’ hearing  in 
October  2012,  she  was  grateful  that  video 
visitation  was  on  its  way  to  Travis  County. 
A vote  was  called  to  decide  whether  to 
introduce  video  visitation  to  the  Travis 
County  Correctional  Complex.  Eckhart,  a 
county  commissioner  at  the  time,  thought 
that  if  only  she’d  had  video  visitation  when 
her  nephew  was  incarcerated  in  California, 
she’d  be  able  to  visit  him  any  time  from 
Texas. 

During  the  meeting,  Travis  County 
Judge  Sam  Biscoe  asked  Darren  Long,  the 
major  of  corrections  who  led  the  charge  to 
bring  video  visitation  to  the  jail,  if  video 
would  serve  as  a supplement  or  a substi- 
tute to  in-person  visitation.  Long  assured 
there  would  be  no  change  in  policy.  The 
commissioners  court  voted  in  favor  of  the 
proposal,  at  ease  that  in-person  visitation 
was  there  to  stay. 

Two  years  later,  in  2014,  Eckhardt  got 
a call  from  Grassroots  Leadership’s  Libal, 
who  told  her  Travis  County  had  switched 
over  to  video  visitation  entirely.  She  told 
him  he  most  certainly  was  mistaken. 

“Go  look  at  the  website,”  Libal  said. 

She  navigated  to  the  facility’s  visitation 
policy,  which  said  that  the  only  way  to  visit 
someone  in  jail  was  through  video  confer- 
ence.The  jail  had  done  away  with  in-person 
visitation  a year  prior,  and  had  just  finalized 
a new  contract  with  Securus  that  wasn’t  up 
for  negotiation  until  2015. 


She  called  Long,  reminding  him  he 
had  promised  there ’d  be  no  change  in  policy. 
“Darren,  you  said  nothing  was  going  to 
change,”  Eckhardt  recalled  saying.  “He  said, 
‘Well  that’s  true,  nothing  did  change  - we’d 
already  made  that  policy  determination.’” 
In  other  words,  when  commissioners  had 
asked  for  assurance  that  in-person  visita- 
tion would  remain,  Long  omitted  the  key 
fact  that  jail  officials  had  already  settled  on 
getting  rid  of  in-person  visitation. 

A native  Texan  whose  father  served  as 
a U.S.  congressman  for  14  years,  Eckhardt 
had  just  won  a landslide  election  to  take  on 
Biscoe’s  soon-to-be  vacant  seat,  becoming 
the  first  woman  to  serve  as  Travis  County 
judge. 

“I  put  it  on  my  agenda  that  if  [in- 
person  visitation]  wasn’t  reinstated  while  I 
was  off  the  dais,  I would  make  sure  it  was 
reinstated  once  I was  back  on,”  she  said  in 
her  Austin  office. 

Eckhardt  found  an  ally  in  Sally  Her- 
nandez, a Travis  County  constable  running 
for  sheriff.  At  the  forefront  of  Hernandez’s 
political  platform  was  progressive  reform  to 
the  sheriff’s  office,  with  the  restoration  of 
in-person  visitation  as  a key  issue. 

“Just  doing  only  video  visitations,  to 
me,  is  inhumane,”  Hernandez  said.  “If 
you’re  talking  about  a plea  bargain,  or  you 
haven’t  seen  your  child,  it  has  an  emotional 
impact.  It  doesn’t  help  an  inmate  make  wise 
decisions,  or  have  contact  and  the  support 
of  their  family.” 

Hernandez  won  the  Democratic  pri- 
mary in  March  2016,  pledging  to  work  with 
Eckhardt  to  protect  the  right  to  in-person 
visitation.  In  Austin’s  electoral  history,  the 
Democratic  nominee  is  the  typical  shoo-in, 
so  it’s  likely  that  come  next  year,  Hernandez 
will  be  sheriff  of  Travis  County. 

The  power  and  politics  to  govern  these 
contracts  will  be  in  the  hands  of  a county 
judge  and,  soon,  a sheriff  who  believe  in- 
person  visitation  is  vital. 

The  Gathering  Storm 

HB  549  passed  in  theTexas  House  and 
Senate  in  May  2015.  When  Governor  Greg 
Abbott  failed  to  sign  or  veto  the  bill  within 
the  20-day  window  set  forth  in  the  Texas 
Constitution,  it  became  law  by  default, 
ensuring  that  people  in  hundreds  of  county 
jails  across  the  state  would  be  entitled  to 
two,  live  in-person  visitations  a week. 

But  Travis  County  wasn’t  going  to  get 
in-person  visitation  back. 


At  least  22  of  Texas’  254  coun- 
ties fought  and  won  an  exemption  to  the 
new  rules,  claiming  that  they’d  already 
dedicated  significant  resources  to  going 
full-video.  Under  the  exemption,  any  county 
that  had  “incurred  significant  design,  engi- 
neering or  construction  costs”  in  switching 
to  video-only  visitation  by  September  1 
didn’t  have  to  keep  in-person  visitation.  But 
one  thing  advocates  for  in-person  visitation 
had  failed  to  do  was  narrowly  define  what 
“significant  cost”  meant. 

This  gave  counties  months  to  incur 
costs  that  could  help  an  exemption.  In  San 
Antonio,  for  example,  the  county  commit- 
ted $6  million  to  a new  video  visitation 
center  despite  the  protestations  of  families 
and  activists,  and  won  an  exemption.  With- 
out a clear  definition,  any  county  that  spent 
more  than  nothing  was  able  to  make  a case 
for  an  exemption. 

Travis  County  was  headed  for  the 
same  fate  as  San  Antonio  until  Judge  Sarah 
Eckhardt  was  tipped  off  to  a caveat.  Travis 
County  hadn’t  incurred  any  significant  costs 
at  all  for  setting  up  video  visitation.  All  of 
the  systems  had  been  paid  for  by  Securus 
Technologies. 

On  April  19,2016,  in-person  visitation 
was  restored  to  Travis  County.  [Ed  note : 
There  are  restrictions  on  in-person  visits, 
though;  prisoners  must  have  been  in  jail 
for  60  consecutive  days,  with  no  disciplin- 
ary convictions  for  60  days,  and  must  be 
classified  as  minimum  or  medium  security]. 

HB  549  established  an  incarcerated 
person’s  right  to  in-person  visits  in  Texas’ 
county  jails  - at  least  for  now. 

But  Doug  Smith,  a policy  analyst 
with  the  Texas  Criminal  Justice  Coalition, 
is  worried  that  upcoming  hearings  in  the 
state  senate  could  still  jeopardize  the  bill 
in  the  future. 

“They’ll  have  a hearing,  people  will  be 
called  to  the  Capitol  and  given  the  oppor- 
tunity to  testify,  and  the  committee  would 
issue  recommendations  based  on  what 
they’ve  heard,”  Smith  said  over  the  phone. 
“Right  now,  most  counties  are  safe,  but  I 
take  nothing  for  granted.” 

Other  states  have  begun  their  battle.  In 
California,  where  11  counties  have  either 
exclusively  switched  over  to  video  visitation 
or  are  well  on  the  way,  state  senators  have 
begun  work  on  SB  1157,  a bill  that  would 
prevent  county  jails  and  private  institutions 
from  doing  away  with  in-person  visits. 

But  this  is  the  beginning  of  a tech- 
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or  three  hours  to  Lucile  Plane  in  Dayton,  This  article  was  originally  published  by  Mic. 
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in-person  visitation.  sion,  with  minor  edits. 

California  Jail  Ordered  to  Restore 
Attorney-Client  Contact  Visits 

by  Derek  Gilna 


driven  shift  in  the  way  the  prison  telecoms 
do  business,  and  none  of  the  other  40  states 
that  have  introduced  some  kind  of  video 
visitation  has  anything  as  comprehensive 
as  Texas’ bill.  Securus  already  has  its  hands 
in  3,400  corrections  facilities  in  48  states, 
and  is  constantly  renegotiating  its  contracts. 

But  Jaynna  Sims,  who’d  supported 
Jorge  Renaud  while  he  was  hidden  for 
three  months  behind  video  visitation,  still 
knows  the  trauma  inflicted  by  a system  she 
says  “never  gives  you  a break,”  even  with  the 
battle  behind  her. 

“People  get  out  eventually,  and  they’re 
coming  back  into  the  community,”  Sims 
said.  “If  we  want  to  make  life  as  miserable 
as  possible  and  make  sure  they  don’t  have 
growth  or  healing  in  jail,  we  can  keep  do- 
ing what  we’re  doing.  But  if  we  don’t  want 
them  to  be  worse  off  when  they  come  back, 
we  have  to  care  about  how  we  treat  them  in 
prisons  and  jails.” 

That  trauma  is  felt  anywhere  families 
are  trying  to  rehabilitate  their  loved  ones  - 
not  reaching  for  hands  through  prison  bars, 
but  with  faint  voices  through  fading  bars  of 
failing  reception,  struggling  to  hold  on  to 
the  connection. 

“The  opportunity  to  sit  face  to  face  and 
just  have  a personal  connection  is  the  one 
reprieve  you  get  in  all  of  this,”  Sims  said. 
“But  once  you  take  away  in-person  visita- 
tion,you  don’t  have  that.  It’s  like  the  system 
keeps  finding  ways  to  victimize  people.  And 
how  can  that,  in  any  way,  heal  an  individual, 
or  a community?” 

Coleman,  who  Johnson  only  saw 
through  a glitchy  screen,  took  a deal  for  two 
years  in  prison.  She  hasn’t  been  assigned  to 
a facility  yet,  but  Johnson  promised  Cole- 
man she’d  drive  to  visit,  either  an  hour  and  a 
half  away  at  the  Linda  Woodman  State  Jail, 


The  Wayne  Brown  Correctional 
Facility  in  Nevada  County,  California 
changed  its  rules  in  2013  to  prohibit  defense 
attorneys  from  having  contact  visits  with  their 
clients,  allegedly  due  to  security  and  cost  con- 
cerns. Several  prisoners  filed  suit,  and  a superior 
court  ruled  against  the  county  and  reinstated 
the  contact  visits.  The  Court  of  Appeal  for  the 
Third  Appellate  District  subsequendy  affirmed 
the  superior  court’s  judgment. 

The  jail  commander  of  the  Wayne 
Brown  Correctional  Facility,  citing  safety 
and  security  issues,  had  required  that  defense 
attorneys  meet  with  their  incarcerated  cli- 
ents in  visiting  rooms  with  glass  partitions. 
They  had  to  speak  to  each  other  through 
telephone  handsets  and  could  only  exchange 
documents  through  a small  metal  slot.  The 
attorneys  complained  that  it  was  difficult 
to  take  notes  and  review  documents  while 
holding  the  phone,  and  that  to  communicate 
without  the  phone  required  shouting,  which 
compromised  attorney-client  confidentiality. 

Jail  officials  did  not  ban  attorney 
contact  visits  outright,  but  required  all 
such  visits  to  be  approved  by  the  on  duty 
supervisor.  They  claimed  the  jail’s  popula- 
tion had  increased  and  staffing  had  been 
reduced.  According  to  the  appellate  court, 
in  “the  first  three  months  after  [the  policy 
went  into  effect],  special  permission  was 
given  for  nonpartitioned  visits  on  about  12 


occasions,  or  approximately  once  per  week.” 

The  superior  court  “noted  that  prison 
policies  may  not  unnecessarily  abridge  a de- 
fendant’s meaningful  access  to  his  attorney 
and  the  court,”  the  Court  of  Appeal  wrote. 
“The  right  to  effective  assistance  of  counsel 
includes  the  right  to  confer  in  absolute 
privacy,”  the  appellate  court  found,  adding, 
“Penal  institutions  also  have  an  obligation 
under  the  14th  Amendment  to  assure  all 
prisoners  meaningful  access  to  the  court.” 

The  Court  of  Appeal  reviewed  whether 
or  not  the  restrictions  on  attorney  contact 
visits  were  based  on  a legitimate  govern- 
ment interest;  whether  there  were  alternative 
means  of  exercising  the  right;  how  the  acco- 
modation of  the  asserted  right  would  impact 
guards,  prisoners  and  the  allocation  of  jail 
resources;  and  whether  the  restriction  was 
an  exaggerated  response  by  jail  staff. 

The  appellate  court  upheld  the  superior 
court’s  order  reinstating  attorney  contact 
visits,  noting  that  “nonpartitioned  visits  had 
been  allowed  for  some  20  years  before  the 
change, ...  [and  since]  ministers  and  teach- 
ers ...  meet  with  inmates  in  a nonpartitioned 
room, ...  the  jail  restriction  is  an  exaggerated 
response  to  the  county’s  legitimate  security 
concern.”  See:  County  of  Nevada  v.  Superior 
Court  of  Nevada  County  and  Jacob  Michael 
Siegfried,  236  Cal.App.4th  1001, 187  Cal. 
Rptr.3d  27  (Cal.  App.  3d  Dist.  2015).  FI 
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Wisconsin  Prisoner's  Civil  Rights  Action 
Alleging  Verbal  Harassment  Reinstated 

by  Derek  Gilna 


Ronald  J.  Beal,  a Wisconsin  state 
prisoner,  filed  a complaint  under  42 
U.S.C.  § 1983  alleging  violations  of  his 
civil  rights  by  Department  of  Corrections 
(DOC)  staff"  who  had  subjected  him  to 
verbal  harassment.  After  his  complaint  was 
dismissed  by  a magistrate  judge  during  the 
initial  screening  process,  Beal  appealed. 
The  Seventh  Circuit  reversed  on  October 
2, 2015  and  remanded  the  case  for  further 
proceedings. 

According  to  the  Court  of  Appeals, 
the  “magistrate  judge  stated  that  ‘standing 
alone,  verbal  harassment  of  an  inmate  does 
not  constitute  a constitutional  violation.’” 
That,  the  appellate  court  said,  was  incor- 
rect. Even  if  harassment  by  prison  staff"  is 
“purely  verbal,”  it  can  still  be  “as  cruel ...  as 
in  cases  of  physical  brutalization  of  prison- 
ers by  guards.” 

Beal  claimed  that  DOC  sergeant 
Russell  Schneider  had  “made  verbal  sexual 
comments  directed  towards  inmate  Brian 
Anthony,  telling  Ronald  Beal  to  place  his 
penis  inside  Brian  Anthony.”  Schneider 
also  urinated  on  several  occasions  in  front 
of  Beal  and  other  prisoners,  “while  smiling.” 
Those  allegations  led  the  appellate  court  to 
distinguish  its  prior  decision  in  DeWalt  v. 
Carter, 224  F.3d  607  (7th  Cir. 2000), which 
held  that  “standing  alone,  simple  verbal 
harassment  does  not  constitute  cruel  and 
unusual  punishment.” 

The  Seventh  Circuit  noted  that  “recur- 
rences of  abuse,  while  not  a prerequisite  for 
liability,  bear  on  the  question  of  severity,” 
and  also  found  that  Schneider’s  status  as 
a sergeant  “may  have  amplified  the  impact 
of  his  remarks.” 

“In  his  appellate  filings  the  plaintiff" 
further  claims  that  other  inmates  would 
harass  him  by  calling  him  names  such  as 
‘punk,  fag,  sissy,  and  queer,’  all  of  course 
derisive  terms  for  homosexuals  and  pos- 
sibly inspired  or  encouraged  by  Schneider’s 
comments...,”  the  Court  of  Appeals  added. 
“Conceivably  the  plaintiff"  feared  that  Ser- 
geant Schneider’s  comments  labeled  him 
a homosexual  and  by  doing  so  increased 
the  likelihood  of  sexual  assaults  on  him  by 
other  inmates.” 

The  Court  indicated  that  it  was  per- 


suaded to  reverse  the  dismissal  of  Beal’s 
suit  because  the  magistrate  judge  had  not 
only  misconstrued  the  law,  but  also,  by 
dismissing  the  case  at  the  initial  screening 
stage,  had  deprived  Beal  of  a chance  to 
respond.  Beal’s  additional  allegations  that 
he  had  sought  psychological  treatment  as 
a result  of  the  verbal  harassment  was  also 
cited  by  the  appellate  court,  which  further 
took  note  of  the  fact  that  Beal’s  grievance 
against  Schneider  had  been  upheld.  Plus 
in  any  event,  the  magistrate  judge  had 
clearly  mischaracterized  “urination”  as 


SUICIDE  IS  THE  LEADING  CAUSE  OF  DEATH 
among  jail  detainees  according  to  an 
August  2015  report  by  the  U.S.  Bureau  of 
Justice  Statistics.  While  80%  of  jails  in  the 
U.S.  reported  no  deaths  in  2013,  six  percent 
reported  two  or  more.  Florida’s  Alachua 
County  Jail  (ACJ)  fell  into  the  latter  cat- 
egory in  both  2013  and  2015. 

More  than  12,875  people  were  booked 
into  the  ACJ  in  2013,  and  of  those  169 
were  placed  in  observation  cells  for  suicide 
prevention  after  intake  screenings.  Nineteen 
attempted  suicide,  stated  Art  Forgey,  a 
spokesman  for  the  Alachua  County  Sher- 
iff’s Office.  That  was  more  than  twice  the 
suicide  attempts  at  the  jail  the  year  before. 

A number  of  factors  contribute  to  jails 
having  high  suicide  rates.  “They  [the  detain- 
ees] have  no  idea  how  long  they’re  going 
to  be  there,  and  they’re  not  sure  they  could 
bond  out  the  next  day  or  stay  the  entire 
length  of  their  proceedings,”  said  Findsay 
M.  Hayes,  project  director  of  the  National 
Center  on  Institutions  and  Alternatives. 
“The  inmates  are  separated  from  their  fami- 
lies. It’s  a lot  of  anxiety  and  stress.” 

Dealing  with  suicidal  prisoners  can 
be  challenging.  “People  who  want  to  kill 
themselves  are  bound  and  determined,” 
remarked  ACJ  Major  Charlie  Fee.  “This 
is  not  a mental  health  facility,  but  un- 
fortunately we  have  people  [who]  have 


being  a form  of  “verbal”  harassment. 

“A  certain  latitude  should  be  allowed 
in  the  interpretation  of  complaints  filed  by 
pro  se  prisoner  litigants,  such  as  the  plaintiff" 
in  this  case,  whose  legal  knowledge  and 
expressive  skills  are  palpably  deficient. 
This  is  a case  in  which  before  dismissing 
the  complaint  the  district  court  should 
have  considered  seeking  clarification 
and  amplification,”  the  Seventh  Circuit 
concluded.  The  case  remains  pending  on 
remand.  See:  Beal  v.  Foster,  803  F.3d  356 
(7th  Cir.  2015). 


committed  a crime  and  we’re  supposed 
to  keep  them  in  a state  that  they  can  deal 
with  their  criminal  charges.” 

ACJ  guard  Alex  Brown  failed  miser- 
ably in  that  duty  on  May  30,  2013,  when 
detainee  Jermaine  Green  hanged  himself 
from  an  air  vent  in  his  suicide  watch  pod 
while  Brown  sat  a few  feet  away  playing 
on  his  PlayStation  Portable  and  listening 
to  music. 

Over  a 22-minute  period,  Green  made 
eight  attempts  to  hang  himself  as  he  stood 
on  his  bed.  Finally  he  took  strips  from  his 
anti-suicide  smock  and  stood  on  the  toilet 
to  hang  himself  from  the  vent. 

When  two  guards  tried  to  open  the  cell 
door  to  cut  Green  down,  Brown  stopped 
one  of  them  from  calling  for  medical  as- 
sistance. It  was  not  until  Green  went  limp 
that  he  allowed  the  call.  A supervisor  had 
to  tell  Brown  to  turn  his  music  down  when 
help  arrived;  Brown  was  later  suspended 
without  pay  for  five  days  and  placed  on 
probation  for  a year. 

Several  months  later,  detainees  Austin 
Dionne,  23,  and  Miguel  A.  Hernandez,  20, 
committed  suicide  at  ACJ  within  less  than 
a three-week  period.  Although  Dionne  had 
a history  of  mental  illness,  jail  officials  said 
he  gave  “no  indication”  of  being  “an  immi- 
nent suicide  risk”  according  to  an  internal 
report.  Dionne  was  found  hanging  from 
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a bed  sheet  within  hours  of  his  arrest  on 
September  28, 2013. 

Hernandez  was  upset  about  being 
placed  in  “the  crazy  pod”  after  marks  on 
his  arms  indicated  a history  of  self-harm. 
Despite  being  on  15-minute  cell  checks,  he 
attempted  to  hang  himself  on  October  15, 
2013,  and  died  10  days  later. 

ACJ  officials  refurbished  the  cells 
to  prevent  future  suicide  attempts.  Yet  if 
guards  fail  to  perform  their  duty  to  monitor 
the  most  “bound  and  determined”prisoners, 
such  measures  would  fail  to  stop  those  who 
want  to  kill  themselves. 

In  June  2015,  the  ACJ  made  the  news 
once  again  after  two  detainees  managed 
to  commit  suicide  a week  apart.  Both  Joel 
Rizzo,  22,  and  William  Bryan,  33,  had 
used  their  bed  sheets  as  nooses.  Both  were 
pronounced  dead  at  the  hospital. 

This  new  spate  of  suicides  prompted 
another  investigation  and  internal  review, 
according  to  the  Alachua  County  Sheriff’s 
Office. 

“If  our  detention  officers  were  follow- 
ing procedures  and  protocol  for  these  then 
I don’t  know  that  there  is  anything  that 
could’ve  been  done  differently.  However 
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in  light  of  what  they  find  it  may  lead  to  a 
change  where  we  continue  to  not  provide 
top  sheets  or  we  [conduct]  those  checks 
quicker  than  15  minutes,”  said  Forgey. 

As  noted  in  the  report  by  the  Bureau 
of  Justice  Statistics,  the  vast  majority  of  jails 
report  no  deaths  - suicides  or  otherwise  - 
each  year.  The  number  of  suicides  at  the 
AJC  is  therefore  cause  for  concern,  though 
apparently  not  enough  concern  for  jail  of- 
ficials to  implement  reforms  and  require 
additional  staff  training  to  prevent  more 
prisoners  from  killing  themselves. 
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Demonstrators  Protest  Gates  Foundation's 
$2.2  Million  Investment  in  GEO  Group 

by  Joe  Watson 


About  two  dozen  immigrants’ rights 
advocates  picketed  outside  the  head- 
quarters of  the  Bill  and  Melinda  Gates 
Foundation  in  Seattle  on  April  10,  2014, 
protesting  the  Foundation’s  investments  in 
the  GEO  Group,  the  second-largest  private 
prison  company  in  the  U.S. 

The  demonstrators  urged  the  Gates 
Foundation  - whose  co-chairman,  Mi- 
crosoft founder  Bill  Gates,  has  publicly 
supported  immigrants’  rights  and  immi- 
gration reform  - to  dump  the  12.2  million 
it  has  invested  in  the  Florida-based  GEO 
Group,  which  operates  64  prisons  and  im- 
migration detention  facilities  nationwide, 
including  the  1,500-bed  Northwest  Deten- 
tion Center  in  nearby  Tacoma,  Washington. 

“This  isn’t  just  a moral  argument,” 
William  Winters,  a protest  organizer,  told 
the  Seattle  Times.  “If  the  Gates  Founda- 
tion wants  to  have  the  efFect  in  the  world 
they  say  they  want  to  have,  then  investing 
in  private  prisons  is  the  antithesis  of  that.” 

The  Foundation’s  website  proclaims 
that  “all  lives  have  equal  value”  and  “we 
are  impatient  optimists  working  to  reduce 
inequity. ’’The  charity  is  best  known  for  its 
grants  that  fund  projects  related  to  poverty, 
education  and  health  care  worldwide. 

The  protestors  presented  almost  11,000 
signatures  collected  online  asking  the  Gates 
Foundation  to  stop  investing  in  GEO,  and  Foun- 
dation officials  promised  they  would  be  submitted 
to  the  Trust  that  manages  the  non-profit. 

Spokesman  Jonah  Goldman  told  report- 
ers that  the  Gates  Foundation  is  separate  from 
the  Trust  and,  therefore,  does  not  control  the 


Trust’s  investments.  But  he  also  defended  the 
GEO  Group  stock  holdings  as  a means  to 
achieve  the  Foundation’s  lofty  goals. 

The  Trust’s  investments,  he  argued, 
are  “the  reason  we  have  about  $4  billion  a 
year  to  spend  on  vaccines,  AIDS  drugs,  on 
U.S.  education  and  the  millennium  scholars 
program  - on  all  the  work  the  foundation 
does  in  Seattle  and  around  the  world.” 

Goldman  also  tried  to  minimize  the 
Foundation’s  financial  stake  in  GEO  by 
contrasting  it  with  the  Trust’s  total  assets 
- approximately  $39  billion. 

Winters  said  he  appreciates  the  worth- 
while projects  the  Gates  Foundation  has 
funded.  “But,”  he  added,  “by  investing  in 
GEO,  it’s  capitalizing  an  organization  that 
then  uses  that  money  to  incarcerate  more 
people,  which  seems  to  run  counter  to  the 
Foundation’s  own  mission.” 

In  publishing  its  account  of  the  protest 
targeting  the  Gates  Foundation,  conserva- 
tive website  WorldNetDaily.com  reported 
that  billionaire  George  Soros  - a prominent 
contributor  to  liberal  causes  who  supports 
immigration  reform  - is,  incongruously,  also 
a GEO  investor. 

The  news  site  reported  that  between 
December  31,  2007  and  March  31,  2008, 
Soros  had  purchased  105,354  shares  of 
GEO  Group  stock.  Most  shareholders 
in  GEO  and  its  main  rival,  Corrections 
Corporation  of  America  (CCA),  are  in- 
stitutional investors  such  as  private  equity 
firms,  banks  and  mutual  funds.  [See:  PLN, 
Aug.  2015,  p.46]. 

According  to  the  Gates  Founda- 


tion’s website,  its  investment  managers  are 
instructed  to  refrain  from  investing  in  “com- 
panies whose  profit  model  is  centrally  tied  to 
corporate  activity  that  they  find  egregious.” 
Bill  and  Melinda  Gates  are  the  sole  mem- 
bers of  the  Trust’s  board  and,  as  prominent 
supporters  of  immigration  reform,  their 
Foundation’s  investment  in  GEO  appears 
counterintuitive  and  contradictory. 

By  2012,  the  Gates  Foundation  had 
sold  off  $23  million  in  CCA  bonds.  It 
reportedly  also  sold  its  entire  $184  million 
stake  in  the  global  security  company  G4S, 
which  operates  a number  of  juvenile  deten- 
tion facilities  in  the  United  States  as  well  as 
prisons  and  immigration  detention  centers 
in  the  UK  and  South  Africa. 

On  March  7,  2014,  the  Human  Rights 
Defense  Center,  the  parent  organization  of 
Prison  Legal  News,  along  with  25  other  criminal 
justice,  immigrants’  rights  and  social  justice 
groups,  signed  a letter  calling  for  the  Founda- 
tion to  end  its  investment  in  the  GEO  Group. 
The  joint  letter  was  sponsored  by  Enlace,  a non- 
profit that  works  on  issues  related  to  racial  and 
economic  justice,  which  also  coordinates  the 
Private  Prison  Divestment  Campaign. 

A separate  letter  from  14  members  of 
the  Gates  Scholars  program,  also  criticiz- 
ing the  Foundation  for  its  investment  in 
GEO,  was  submitted  on  June  17,  2014. 
Further,  Presente,  a Latino  social  justice 
organization,  collected  an  additional  4,300 
signatures  through  a MoveOn  petition  urg- 
ing the  Gates  Foundation  to  divest  from  the 
private  prison  industry. 

“Bill  Gates  needs  to  be  transparent 
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about  whether  they’re  still  investing  in 
GEO  Group,”  Presente  managing  director 
Mariana  Ruiz  Firmat  told  Mother  Jones. 
PLN reached  out  to  the  Bill  and  Melinda 


Gates  FoundationTmst  in  June  2016  regarding 
its  stock  ownership  in  private  prison  compa- 
nies, and  was  told  the  “Trust  does  not  comment 
on  its  investment  holdings  and  decisions.”  FI 


Sources:  www.seattletimes.com , www.wnd. 
com , www.valuewalk.com,  www. moth  er- 
jones.com,  www.gatesfoundation.org,  www. 
telegraph,  co.  uk,  www.  enlaceintl.  org 


Seventh  Circuit  Reverses  Dismissal  of  Federal 
Prisoner's  Bivens  Suit  Over  Medical  Care 


Ryan  K.  Mathison,  incarcerated  at 
FCI  Pekin,  a federal  prison  near  Peoria, 
Illinois,  suffered  from  high  blood  pressure. 
One  morning  he  awoke  at  3 a.m.  with  a 
sharp  pain  in  his  chest;  he  summoned  a 
guard,  who  called  a lieutenant,  who  in  turn 
contacted  the  duty  nurse.  Although  the 
lieutenant  said  he  thought  Mathison  was 
suffering  a heart  attack,  without  examining 
him  the  nurse  concluded  he  was  not. 

Four  hours  after  first  experiencing 
chest  pains,  Mathison  was  taken  to  the 
prison  infirmary,  where  he  was  examined 
and  immediately  sent  to  a local  hospital.  The 
hospital  staff  diagnosed  his  condition  as  a 
heart  attack,  installed  a stent  and  kept  him 
for  observation  for  two  days,  after  which  he 
was  returned  to  the  prison. 

Mathison  then  filed  a Bivens  action 
against  the  guard,  the  lieutenant,  and  the  prison 
nurse  and  physician,  alleging  they  had  been 
deliberately  indifferent  to  his  life-threatening 
medical  condition.  The  district  court  granted 
summary  judgment  to  all  the  defendants,  hold- 
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ing  that  a prisoner  was  not  entitled  to  the  same 
level  of  medical  care  as  a non-prisoner. 

Mathison  appealed  and  the  Seventh 
Circuit  rejected  the  lower  court’s  reasoning, 
reinstating  his  lawsuit  against  the  nurse  and 
supervising  lieutenant  but  affirming  the 
dismissal  of  his  claims  against  the  guard 
and  the  prison  doctor. 

The  appellate  court  noted  that  the 
guard  had  no  medical  training  and  promptly 
notified  his  superior,  a lieutenant  who  had 
the  authority  to  summon  an  ambulance  and 
transport  Mathison  to  a hospital.  They  also 
found  no  fault  with  the  prison  physician, 
who,  upon  first  examining  Mathison  when 
he  arrived  at  the  infirmary,  had  him  trans- 
ferred to  a hospital  that  could  treat  him. The 
Court  of  Appeals  faulted  the  prison  nurse 
for  failing  to  personally  examine  Mathison 
even  after  being  advised  by  the  lieutenant 
that  he  was  suffering  symptoms  consistent 
with  a heart  attack. 

The  Seventh  Circuit  also  stated  in  its 
February  8,2016  ruling  that  case  law  required 


the  prison  to  provide  more  than  just  basic 
medical  care:  “We  think  that  civilization  re- 
quires more  in  a life  and  death  situation,  and 
are  left  to  wonder  what  the  [district  court] 
judge  thinks  the  minimum  level  of  care  is  to 
which  a prisoner  who  is  suffering  a heart  at- 
tack is  entitled.”  See:  Mathison  v.  Moats,  812 
F.3d  594  (7th  Cir.2016). 

Following  remand,  Mathison  submit- 
ted a bill  of  costs  to  the  district  court  for  the 
$505  appellate  filing  fee,  which  was  granted. 
The  case  remains  pending.  FI 
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Second  Circuit  Reverses  Dismissal  of  Bivens 
Suit  Due  to  Continuing  Violation  Doctrine 


Esteban  Gonzalez,  while  incarcer- 
ated  at  the  Metropolitan  Correctional 
Center  (MCC)  in  Manhattan  and  the  Met- 
ropolitan Detention  Center  (MDC)  in 
Brooklyn,  was  confined  to  the  Special 
Housing  Unit  (SHU)  for  stabbing  another 
prisoner  “with  a knife-like  object.”  After 
being  held  in  the  SHU  at  both  facilities 
for  “an  extended  period  of  time,”  and  after 
exhausting  his  administrative  remedies, 
Gonzalez  sued  alleging  violations  of  his 
First,  Fifth  and  Eighth  Amendment  rights. 

Gonzalez  filed  his  lawsuit  pursuant 
to  Bivens  v.  Six  Unknown  Named  Agents 
of  Federal  Bureau  of  Narcotics,  403  U.S.  388 
(1971),  arguing  that  he  was  placed  in  seg- 
regation “without  procedural  protections, 
and  in  retaliation  for  protected  speech.” 
His  complaint  was  dismissed  because  the 
claims  had  occurred  outside  the  applicable 
statute  of  limitations. 

On  appeal,  the  Second  Circuit  con- 
cluded “that  the  district  court  correctly 
applied  the  three-year  statute  of  limitations 
to  Gonzalez’s  First  Amendment  claim,  but 
that  it  erred  in  holding  that  his  Fifth  and 
Eighth  Amendment  claims  are  time-barred 
in  their  entirety.” 

Gonzalez  was  confined  in  the  MCC’s 
SHU  for  more  than  two  years,  from  Febru- 
ary 28, 1999  to  July  24, 2001.  At  that  time, 
the  warden  in  charge  was  Dennis  Hasty. 
Gonzalez  was  then  transferred  to  the  MDC 
and  immediately  placed  in  the  SHU  at  that 
facility.  After  he  arrived  at  the  MDC,  he  dis- 
covered that  Hasty  had  been  named  warden 
at  that  prison,  where  he  was  held  in  the  SHU 
for  another  nine  months.  He  was  released 
from  segregation  shortly  after  Hasty  retired. 

The  Bivens  action  alleged  that  Warden 
Hasty  had  “a  personal  vendetta  against 
Gonzalez  [and]  that  [Hasty]  would  not 
release  Gonzalez  from  [the]  SHU  under 
any  circumstances”  due  to  “racial  animus, 
as  evidenced  by  the  fact  that  the  Federal 
Bureau  of  Prisons  (‘BOP’)  previously  had 
ordered  Hasty  to  remove  a Confederate  flag 
from  his  office.” 

Gonzalez  also  claimed  that  he  had  been 
denied  the  procedural  protections  of  28 
C.F.R.  § 541.22(c)(1),  which  require  “that 
within  three  work  days  of  an  inmate’s  con- 
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finement  in  the  SHU,  a Segregation  Review 
Officer  (“SRO”)  was  to  review  the  admin- 
istrative detention.”  He  contended  that  the 
SRO  had  failed  to  properly  review  his  case 
and  never  held  a formal  hearing.  Further, 
“[T]he  defendants  falsified  forms  to  make  it 
appear  as  though  they  were  in  compliance, 
‘held  unauthorized  weekly  meetings  to  de- 
termine which  inmates  were  to  be  released 
from  [the]  SHU  and  returned  to  general 
population,’  ...  and  ignored  psychological 
assessments  suggesting  that  Gonzalez  ‘was 
not  in  need  of  further  SHU  confinement.”’ 

On  September  3,  2015,  the  Second 
Circuit  found  that  Gonzalez  had  failed  to 


IN  2008,  LONG  BEFORE  THE  ISSUE  BECAME 

a focus  of  national  attention,  the  Ameri- 
can Civil  Liberties  Union  (ACLU)  of 
Indiana  filed  a federal  civil  rights  suit 
against  the  Indiana  Department  of  Cor- 
rection (DOC),  challenging  inadequate 
treatment  of  mentally  ill  prisoners.  After 
years  of  litigation,  the  ACLU  won  a signifi- 
cant settlement  in  the  class-action  case  that 
will  improve  mental  health  care  for  Indiana 
state  prisoners. 

The  ACLU  had  alleged  that  “The  In- 
diana Department  of  Correction  provides 
insufficient  programs  and  placements  to 
treat  these  prisoners  and  many  are  confined 
in  segregation  or  excessively  isolated  [in] 
harsh  conditions  which  exacerbate  their 
illnesses  and  conditions  where  they  fail 
to  receive  adequate  mental  health  care.” 
The  ACLU  stated  that  such  practices  were 
violative  of  the  Eighth  Amendment,  the 
Americans  with  Disabilities  Act,  42  U.S.C. 
§ 12132  and  the  Rehabilitation  Act,  29 
U.S.C.  § 794. 

Eight  years  of  litigation  ensued,  with 
the  DOC  trying  and  failing  to  have  the 
lawsuit  dismissed.  As  noted  by  the  ACLU 
in  a recent  press  release,  “Judge  Tanya 
Walton  Pratt  of  the  U.S.  District  Court  for 
the  Southern  District  of  Indiana  ruled  that 


file  the  Bivens  suit  on  his  First  Amendment 
and  some  of  his  Fifth  Amendment  claims 
before  the  three-year  statute  of  limitations 
had  expired.  His  Eighth  Amendment  claim 
was  reinstated,  however,  because  he  alleged 
the  cruel  and  unusual  punishment  he  suf- 
fered due  to  his  lengthy  SHU  confinement 
had  been  a continuing  violation. 

Since  his  Eighth  Amendment  claim 
fell  within  the  three-year  limitations  period, 
the  Court  of  Appeals  reversed  and  remand- 
ed that  part  of  the  complaint  following 
an  extensive  discussion  of  the  continuing 
violation  doctrine.  See:  Gonzalez  v.  Hasty, 
802  F.3d  212  (2d  Cir.  2015).  P 


the  DOC,  which  had  been  placing  seriously 
mentally  ill  prisoners  in  isolation, . . . violated 
Eighth  Amendment  prohibitions  against 
cruel  and  unusual  punishment, ...  [causing] 
significant  worsening  of  symptoms  and 
illness,  including  hallucinations,  increased 
paranoia  and  depression,  self-harm  and 
suicide.” 

After  the  district  court  ruled  against 
the  DOC  in  December  2012  following  a 
bench  trial,  prison  officials  decided  to  make 
changes  in  their  approach  to  the  treat- 
ment of  mentally  ill  prisoners,  opening  the 
Pendleton  Treatment  Unit/IN  SIGHT  Unit 
(Intent  on  Shaping  Individual  Growth  with 
Holistic  Treatment).  The  250-bed  prison 
hospital  and  treatment  center  was  designed 
to  house  prisoners  formerly  held  in  segre- 
gation. New  facilities  to  treat  the  mentally 
ill  were  also  opened  in  special  needs  units 
at  the  Wabash  Valley  Correctional  Facility, 
the  New  Castle  Psychiatric  Facility  and  the 
Indiana  Women’s  Prison. 

Although  the  DOC  denied  the  al- 
legations raised  in  the  ACLU’s  complaint, 
it  agreed  to  a comprehensive  settlement  in 
January  2016  that  included  almost  every 
remedy  sought  in  the  lawsuit,  including 
broadening  its  definition  of  mental  illness 
regardless  of  a prisoner’s  previous  diagnosis. 


Indiana  ACLU  Announces  Settlement 
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Approximately  664  prisoners  now  meet  the 
agreed-upon  definition  of  mental  illness, 
including  402  currently  in  segregation  or 
restrictive  housing  units,  128  at  the  New 
Castle  Psychiatric  Facility  and  134  at  the 
Wabash  Valley  Special  Needs  Unit. 

Additionally,  prison  officials  agreed  to 
provide  “at  least  10  hours  a week  of  thera- 
peutic programming,  not  including  time 
out  of  a cell  for  recreation,  showers,  or  other 
purposes  permitted  generally  to  offenders 
not  in  the  certified  class.”  The  settlement 
allows  mentally  ill  prisoners  to  be  placed  in 
segregated/restricted  housing  for  up  to  30 
days  under  specified  conditions,  including 
well-founded  fears  for  the  safety  of  other 
prisoners  and  guards. 

Also  included  in  the  settlement  are 
provisions  for  frequent  monitoring  of 
prisoners’  mental  health  needs,  for  in-cell 
monitoring  by  correctional  staff  and  for  re- 
porting changes  in  a prisoner’s  classification 
to  the  court-appointed  monitor. The  DOC 
further  agreed  to  pay  1585,000  in  attorney 
fees  to  the  ACLU  and  Indiana  Protection 
& Advocacy  Services,  which  represented 
the  class  members. 

The  federal  district  court  retained 


jurisdiction  to  ensure  compliance  with  the 
terms  of  the  settlement  agreement,  which 
will  remain  in  effect  for  three  years.  Final 
approval  of  the  settlement  was  entered  by 
the  court  on  March  24, 2016.  See:  bidiana 
Protection  and  Advocacy  Services  Commis- 
sion v.  Commissioner ; Indiana  Department  of 
Correction , U.S.D.C.  (S.D.  Ind.),  Case  No. 


In  2012,  Pendleton  Correctional 
Facility  prisoner  Justin  Addler  was  one 
of  40  people  charged  in  connection  with  a 
cell  phone  smuggling  ring  at  three  Indiana 
prisons.  The  phones  were  used  to  arrange 
sales  of  methamphetamine,  heroin  and 
LSD  outside  the  facilities.  [See:  PLN,  Dec 
2012,  p.50], 

Addler,  32,  died  on  May  16,2016  after 
a confrontation  with  guards  when  he  bar- 
ricaded himself  inside  his  cell  with  some 
type  of  weapon.  Addler  had  voluntarily  sub- 
mitted to  restraints,  then  was  taken  to  the 
medical  unit  for  treatment  of  “unspecified 
injuries”  suffered  during  the  cell  extraction. 
He  died  shortly  afterwards.  Latex  gloves 


l:08-cv-01317-TWP-MJD. 

Previously,  the  Indiana  DOC  had 
settled  another  class- action  suit  by  agree- 
ing to  remove  mentally  ill  prisoners  from 
long-term  solitary  confinement.  [See:  PLN, 
Nov.  2007,  p.24].P 

Additional  source:  www.aclu-in.org 


containing  unknown  contraband  were 
found  inside  Addler’s  rectum  and  turned 
over  to  the  state  police  for  testing.  Michelle 
Rains,  Pendleton’s  public  information  offi- 
cer, said  the  facility  was  placed  on  lockdown 
pending  an  investigation. 

Madison  County  Coroner  Marian 
Dunnichay  conducted  an  autopsy  which  re- 
vealed no  medical  reason  for  Addler’s  death. 
Dunnichay  said  she  would  not  release  a final 
coroner’s  ruling  until  toxicology  reports  were 
complete,  but  noted  the  cuts  and  bruises 
found  on  Addler’s  body  were  consistent  with 
prison  staff’s  account  of  the  cell  extraction. 

Source:  www.heraldbulletin.com 
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Connecticut  Prisoner  Wins  Motion  for  Sanctions  over 
Destruction  of  Evidence;  Case  Settles  for  $40,000 


Connecticut  state  prisoner  Tye 
Thomas  won  an  important  pretrial 
motion  that  found  employees  of  the 
Connecticut  Department  of  Correction 
(DOC)  were  “grossly  negligent”  in  failing 
to  preserve  key  video  surveillance  footage  of 
assaults  he  suffered  on  the  recreation  yard 
and  in  cells  at  the  Northern  Correctional 
Institution.  On  April  29, 2016, U.S.  District 
Court  Judge  Janet  Hall  ruled  in  Thomas’ fa- 
vor on  a motion  for  sanctions  under  Federal 
Rule  of  Civil  Procedure  37(e). 

Thomas  alleged  in  his  federal  civil 
rights  suit  that  the  defendants  had  forced 
him  “to  remain  in  the  Security  Risk  Group 
Unit  (“SRG  Unit”)  for  inmates  affiliated 
with  the  Bloods  gang  notwithstanding  the 
fact  that  the  defendants  were  aware  that 
Thomas  had  switched  his  allegiance  to  the 
rival  Crips  gang.” 

Unfortunately  for  both  Thomas 
and  the  DOC  defendants,  he  was  assaulted 
six  times  in  2012,  which  were  memorialized 
in  six  separate  incident  reports.  Thomas’ 
pro  se  suit  plodded  on  for  two  years  before 
the  court  appointed  pro  bono  counsel,  who 
sought  video  evidence  from  the  prison’s 
surveillance  camera  system.  DOC  staff, 
however,  had  failed  to  maintain  all  of  the 
video  evidence.  Although  its  written  policy 
stated  that  such  video  footage  was  to  be 
preserved  for  four  years,  the  facility  gener- 
ally only  kept  it  for  30  days  before  it  was 
recorded  over.  Only  part  of  the  important 
surveillance  video  was  preserved  even 
though  DOC  officials  admitted  they  were 
aware  of  the  assaults. 

The  district  court  “concluded  that 
the  failure  to  preserve  the  surveillance  foot- 
age of  the  September  18,2012  [assault]  was 
grossly  negligent,”  and  held  “the  culpabil- 
ity of  a grossly  negligent  state  of  mind 
requires  a sanction  that  is  correspondingly 
more  severe  than  would  be  necessary  if  the 
failure  to  preserve  the  surveillance  footage 
amounted  to  run-of-the-mill  negligence.” 
A similar  finding  was  made  for  an  assault 
that  occurred  on  October  11,  2012.  Only 
the  warden  of  the  facility  was  found  cul- 
pable with  respect  to  the  destruction  of 
evidence. 

The  district  court  granted  Thomas’ 
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request  for  a “mandatory  adverse  inference 
related  to  the  spoliation  of  surveillance 
footage  outside  the  cell  and  recreation  yard” 
for  two  of  the  incidents  but  denied  a similar 
request  for  the  other  four  assaults,  stated 
it  would  “craft  the  specific  instructions  at 
the  charging  conference.”  The  court  also 
held  that  Thomas’  attorney  could  seek  fees 
related  to  filing  the  motion  for  sanctions. 


WHEN  JOURNALIST  RAVEN  RaKIA 
embarked  on  an  investigation  of  “the 
Superfund  State”  of  New  Jersey,  she  found 
another  layer  to  the  environmental  justice 
disaster  that  sits  just  south  of  New  York 
City.  While  New  Jersey  leads  the  nation  in 
federally-designated  Superfund  sites,  with 
113  listed  for  pending  clean-up,  there  are 
an  additional  14,000  contaminated  sites  in 
the  state. 

According  to  data  collected  by  WNYC 
(New  York  Public  Radio),  89  percent  of 
New  Jersey  residents  live  within  a mile  of 
such  sites.  Specifically,  74  percent  of  state 
residents  with  incomes  below  the  poverty 
line  reside  within  a mile  of  a contaminated 
site  with  no  plan  in  place  to  clean  up  the 
contamination,  compared  to  half  of  resi- 
dents who  are  not  below  the  poverty  line. 
In  addition,  79  percent  of  New  Jersey’s 
Hispanic  population  and  75  percent  of  its 
black  population  live  within  a mile  of  a 
toxic  site  with  no  clean-up  plan,  compared 
to  42  percent  of  white  residents. 

But  that  says  nothing  about  the  state’s 
prison  population,  which  generally  flies  un- 
der the  radar  of  most  demographic  data.  So 
Rakia  overlaid  the  WNYC’s  contaminated 
site  map  with  the  state’s  prison  locations. 

“I  expected  to  find  at  least  a couple 
prisons  within  a mile  of  a toxic  site....  What 
I didn’t  expect  is  that  over  half  of  Newjer- 
sey’s  state  prisons  would  be  toxic  sites.  The 
WNYC  map,  using  information  from  the 
New  Jersey  Department  of  Environmental 
Protection  (DEP)  website,  identifies  seven 


Apparently  realizing  they  would 
have  difficulty  prevailing  at  trial  with  an 
adverse  inference  jury  instruction,  the  de- 
fendants agreed  to  settle  the  case  in  May 
2016,  one  day  after  the  sanctions  order  was 
finalized,  for  140,000.  Thomas  was  repre- 
sented by  the  law  firm  ofWiggin  and  Dana 
LLP.  See:  Thomas  v.  Butkiewicus,U.S.D.C. 
(D.  Ct.),  Case  No.  3:13-cv-00747-JCH.  P 


out  of  the  13  New  Jersey  state  prisons  as 
toxic  sites,”  Rakia  observed.  “Plus,  these 
toxic  prison  sites  are  often  surrounded  by 
more  contaminated  sites.” 

Rakia’s  report,  published  in  December 
2015  in  Grist,  an  online  environmental  news 
outlet,  indicated  that  the  following  prisons 
are  located  on  or  near  known  toxic  sites: 

• New  Jersey  State  Prison:  It’s  the 
oldest  prison  in  the  state  - and  the  one 
surrounded  by  the  most  toxic  sites.  Along 
with  being  a contaminated  site  itself,  the 
facility  has  six  other  sites  located  within  a 
half-mile  - and  even  more  within  one  mile. 
The  state  prison,  which  opened  in  1836, 
houses  over  1,600  prisoners. 

• Mountainview  Youth  Correctional 
Facility:  Located  in  Hunterdon  County, 
this  facility  incarcerates  around  800  youth- 
ful offenders  and  was  built  in  1929. 

• Garden  State  Youth  Correctional 
Facility:  Another  youth  prison,  opened  in 
1968.  Garden  State  currently  holds  about 
1,500  prisoners;  in  addition  to  being  a con- 
taminated site  itself,  it  is  within  a half-mile 
of  another  contaminated  site. 

• Edna  Mahan  Correctional  Facility 
for  Women:  This  facility  imprisons  around 
700  women  and  was  constructed  in  1913. 
Like  Garden  State,  it  is  both  a toxic  site 
and  within  a half-mile  of  another  con- 
taminated site. 

• Adult  Diagnostic  Treatment 
Center:  The  Treatment  Center  houses 
approximately  700  prisoners,  mainly  sex  of- 
fenders, and  was  opened  in  1976.  It’s  within 
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a half-mile  of  four  contaminated  sites. 

• Albert  C.  Wagner  Youth  Correc- 
tional Facility:  Another  prison  for  youthful 
offenders.  Built  in  1934,  this  facility  has  a 
population  of  about  660  and  sits  within  a 
half-mile  of  a toxic  site. 

• Central  Reception  and  Assignment 
Facility /Jones  Farm  Minimum  Security 
Unit:  This  is  a reception  facility  for  male 
prisoners,  while  the  Jones  Farm  is  a satel- 
lite work  camp.  Located  in  Mercer  County, 
the  facility  has  a population  of  around  560. 

Unfortunately,  the  DEP  has  only  mini- 
mal information  available  about  the  details 
of  the  contaminated  sites  in  and  near  these 
state  prisons.  With  the  exception  of  the 
Adult  Diagnostic  Treatment  Center,  private 
contractors  called  Licensed  Site  Remedia- 
tion Professionals  are  now  responsible  for 
investigating  toxic  sites  and  determining 
how  they  are  to  be  cleaned  up. 

After  the  DEP  admitted  it  could  not 
keep  track  of  all  the  contaminated  sites,  the 
New  Jersey  legislature  voted  to  outsource 
the  work  to  private  contractors  as  a way 
to  address  the  problem  more  rapidly.  That 
was  in  2009.  Local  residents  say  privatizing 
clean-up  efforts  has  left  troubling  gaps  in 
the  process  that  continue  today. 

One  such  resident,  Ana  Baptista,  grew 
up  next  door  to  a steel  drum  factory  in 
Newark’s  Ironbound  neighborhood,  and  is 
now  an  environmental  policy  professor  at 
The  New  School  in  New  York  City. 

“Years  ago  people  were  screaming  at 
the  state  that  there  were  these  loopholes,” 
she  said.  “Instead  of  putting  more  funding 
and  resources  into  the  state  to  handle  these 
cases  and  oversee  them,  they  completely 
shifted  it  to  a privatized  system.  Here  we  are 
years  later,  doesn’t  seem  much  better,  and  it’s 
also  left  behind  this  issue  of  accountability.” 
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The  DEP’s  response  was  that  they 
still  address  any  immediate  health  risks 
that  arise  in  the  state.  But  room  for  skep- 
ticism remains,  and  it’s  not  just  prisoners 
who  are  impacted  by  the  toxic  sites.  As 
Rakia  pointed  out,  “The  DEP  also  said 
that  most  of  the  contaminated  sites  were 


abandoned  - when,  according  to  WNYC, 
they  were  home  to  schools,  hospitals,  and 
churches.” 

As  well  as  correctional  facilities  that 
house  thousands  of  state  prisoners.  P^ 

Sources:  www.grist.org,  WNYC 


Mississippi  DOC  Guard  Trainee  Busted 
for  Smuggling  Contraband 


Sherrice  Richardson,  a guard  trainee 
at  the  South  Mississippi  Correctional 
Institution,  was  arrested  on  January  25, 
2016  and  charged  for  her  role  in  a major 
contraband  smuggling  ring  at  the  facility. 
Richardson,  22,  admitted  to  prison  of- 
ficials that  she  had  been  paid  about  1700 
by  prisoners’  relatives  to  bring  contraband 
cell  phones,  tobacco  and  other  items  with 
her  when  she  reported  to  work.  She  was 
immediately  terminated. 

Regina  Mason,  43,  Demetrice  Taylor, 
44,  and  Rushia  Keyes,  32,  were  also  charged 
in  connection  with  the  contraband  scheme. 
The  women,  who  are  family  members  of 
prisoners,  face  charges  of  conspiracy  to 
introduce  contraband.  They  were  released 
on  bond.  Sean  K.  Smith,  chief  investigator 
for  the  MDOC,  said,  “The  inmate  leading 
this  operation  has  not  been  charged,  but  he 
as  well  as  two  other  inmates  will  face  felony 
charges.  Also,  we  expect  to  make  more  civil- 


ian arrests  as  a result  of  the  details  provided 
by  the  suspects.” 

Following  a raid  on  a storage  unit  tar- 
geted by  the  investigation,  authorities  found 
synthetic  marijuana, bundles  of  tobacco,  126 
cell  phone  chargers,  four  cell  phone  batter- 
ies and  an  assortment  of  other  items,  such 
as  scissors,  SIM  cards  and  electric  speaker 
wire.  The  storage  unit  also  contained  assault 
weapons  and  ammunition.  On  February  26, 
2016, MDOC  spokeswoman  Grace  Fisher 
said  the  investigation  was  ongoing. 

“We  have  dismantled  a significant 
criminal  enterprise,”  added  MDOC  Com- 
missioner Marshall  L.  Fisher.  Investigators 
said  the  contraband  was  distributed  to 
various  locations  for  pickup  by  guards  or 
prisoners,  and  sometimes  thrown  over 
prison  fences.  P^ 

Sources:  www.wbbjtv.com, www.wapt.com, 
www.  wlox.  com,  www.  clarionledger.  com 
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DC  Prisoner  Awarded  $70,000  for  ADA  Violations  at  CCA-run  Jail 


William  Pierce,  a prisoner  held  by 
the  District  of  Columbia’s  Depart- 
ment of  Corrections  (DCDOC),  has  won 
a 170,000  jury  verdict  for  repeated  viola- 
tions of  the  Americans  with  Disabilities 
Act  (ADA).  Pierce,  who  suffers  from  severe 
hearing  loss,  was  denied  hearing  aids  and 
sign-language  interpreters  while  he  was 
held  at  the  Correctional  Treatment  Facility, 
a jail  managed  by  Corrections  Corporation 
of  America  (CCA). 

Pierce’s  complaint  alleged  that  al- 
though CCA  and  the  DCDOC  had 
policies  in  place  which,  on  their  face,  com- 
plied with  the  requirements  of  the  ADA, 
in  practice  those  policies  were  not  followed. 
U.S.  District  Court  Judge  Ketanji  Brown 
Jackson,  in  a lengthy  September  11,  2015 
order,  wrote  that  officials  at  the  Correctional 
Treatment  Facility  “effectively  sat  on  their 
hands....  This  court  easily  concludes  that 
the  District’s  willful  blindness  regarding 
[Pierce’s]  need  for  accommodation  and  its 
half-hearted  attempt  to  provide  Pierce  with 
a random  assortment  of  auxiliary  aids  - and 
only  after  he  specifically  requested  them  - 
fell  far  short  of  what  the  law  requires.” 

An  amicus  brief  was  filed  on  Pierce’s 
behalf  by  the  National  Association  for  the 
Deaf,  which  argued  that  prisoners  are  also 
protected  by  the  provisions  of  the  ADA. 
Many  prisoners’  rights  advocates  have 
argued  that  corrections  officials  regularly 
violate  ADA  requirements,  resulting  in  un- 
necessary suffering  on  the  part  of  disabled 
prisoners. 

Pierce  had  been  arrested  in  2012 
for  simple  assault  in  a domestic  dispute, 
pleaded  guilty  and  received  a 60-day 
sentence.  Fie  alleged  that  he  was  denied 
a sign-language  interpreter  for  medical 
treatment  and  classes,  and  was  rarely  able 
to  use  a special  telephone  device  that  he 
needed  to  make  calls.  He  even  spent  time 
in  solitary  after  being  assaulted  by  another 
prisoner.  Judge  Jackson  noted  that  the  jail’s 
inability  to  provide  for  Pierce’s  needs  was 
“truly  baffling  as  a matter  of  law  and  logic.” 

The  eight-person  jury  clearly  agreed 
following  a trial  in  May  2016,  and  awarded 
Pierce  $70,000.  Still  to  be  determined  is  the 
amount  of  attorney’s  fees  and  costs  that  the 
defendants  must  pay.  Unlike  actions  that  fall 
under  the  Prison  Litigation  Reform  Act, 


by  Derek  Gilna 

ADA  cases  are  not  subject  to  the  PLRA’s 
cap  on  attorney  fees.  Pierce  was  represented 
by  James  Rocap  with  Steptoe  & Johnson 
LLP,  as  well  as  Arthur  B.  Spitzer  with  the 
ACLU  of  the  Nation’s  Capital. 

CCA  spokesman  Steve  Owen  said  the 


The  word  “first”  was  applied  to 
Craig  M.  Watkins  multiple  times  after 
his  election  to  the  Dallas  County  District 
Attorney’s  Office  in  2006.  He  was  the  coun- 
ty’s first  black  D.A.,  the  first  D.A.  who  had 
been  a public  defender  before  being  elected 
prosecutor  and  the  first  D.A.  to  establish  a 
Conviction  Integrity  Unit  (CIU)  in  Dallas. 

The  CIU  turned  the  culture  at  the 
prosecutors’  office  on  its  head.  Previously, 
convictions  were  to  be  had  at  all  costs  and 
defended  to  the  end.  Henry  Wade,  one  of 
Watkins’predecessors,was  famously  quoted 
as  having  said  that  it  was  easy  to  convict  a 
guilty  man;  it  was  the  innocent  ones  who 
were  a bit  more  difficult.  That  reflected  a 
culture  where  the  only  thing  that  mattered 
was  winning  a conviction,  not  the  guilt  or 
innocence  of  the  defendant. 

The  culture  changed  when  Watkins  set 
up  the  CIU.  Due  to  the  “save  it  all”  policy 
at  the  Southwest  Institute  for  Forensic 
Sciences,  Dallas  County  was  sitting  on 
a mound  of  forensic  evidence  from  past 
cases.  So  the  CIU  began  an  internal  audit 
of  the  over  400  cases  in  which  a prisoner 
had  requested  DNA  testing. 

“There  was  an  unspoken  desire  for  us 
to  fail,”  said  Mike  Ware,  a Fort  Worth  at- 
torney who  was  the  CIU’s  first  chief.  “What 
we  were  doing  was  contrary  to  conventional 
thinking,  and  we  knew  it  was  going  to  make 
traditional  allies  upset  with  us.” 

But  the  CIU,  which  is  now  the  longest- 
running  in  the  United  States,  was  a huge 
success.  Thus  far,  33  prisoners  have  been 
exonerated  and  freed.  As  of  March  2014, 
the  CIU  was  still  actively  investigating  30 
cases  and  had  a 200-case  backlog.  [See: 
PLN,  Oct.  2015,  p.40].  Watkins  left  office 
in  2015  but  the  CIU  remains  as  his  legacy. 


company  was  “evaluating  several  options  to 
challenge  the  district  court’s  order,”  and  the 
DCDOC  appealed  the  judgment  on  June 

8, 2016.  P 

Additional  source:  www.washmgtonpost.com 


District  attorneys  around  the  country 
began  to  take  note  of  Dallas’  Conviction 
Integrity  Unit;  instead  of  focusing  on  the 
failures  that  led  to  wrongful  convictions,  the 
news  media  applauded  the  D.A.’s  continu- 
ing search  for  the  truth.  Many  prosecutors 
are  elected  and  look  upon  good  press  as 
manna  from  heaven. 

“Nothing  was  going  on  in  Texas  that 
wasn’t  going  on  anywhere  else  in  the  coun- 
try,” noted  Gary  Udashen,  a Dallas  defense 
attorney  who  serves  as  president  of  the 
Innocence  Project  of  Texas.  “Every  county 
should  do  what  Dallas  has  done.” 

Some  counties  have.  The  first  CIU  was 
established  in  Santa  Clara  County,  Califor- 
nia in  2002. Today  there  are  CIUs  in  at  least 
two  dozen  major  district  attorneys’ offices, 
including  those  in  Detroit,  Philadelphia 
and  Cleveland,  plus  the  Brooklyn  borough 
of  New  York  City.  While  the  number  of 
CIUs  has  “quadrupled  since  2011, ’’there  are 
more  than  2,300  prosecutors’ offices  across 
the  U.S.  - meaning  there’s  plenty  of  room 
for  expansion. 

The  Dallas  Morning  News  reported  in 
February  2016  that  more  than  1,730  people 
have  been  exonerated  since  1989  and  the 
rate  of  exonerations  has  increased  due  to 
new  developments  in  forensic  science, 
particularly  DNA  evidence.  The  prolifera- 
tion of  CIUs,  and  the  political  will  of  some 
prosecutors  to  “right  the  wrongs  of  the  past,” 
has  unsurprisingly  contributed  to  the  rise 
in  exonerations.  An  all-time  high  of  almost 
150  wrongfully  convicted  offenders  - of 
which  58  were  proven  innocent  thanks  to 
CIUs  - was  reported  in  2015. 

The  Brooklyn  CIU  office  has  exon- 
erated people  at  an  unprecedented  rate 
since  D.A.  Ken  Thompson  was  elected  in 
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2014.  As  of  February  2016,  the  office  had 
overturned  19  wrongful  convictions.  In  the 
lead,  however,  is  the  CIU  in  Harris  County, 
Texas.  Together  with  two  other  offices,  the 
Houston-based  unit  was  responsible  for 
roughly  90  percent  of  all  CIU  exonerations 
last  year.  Around  half  the  CIUs  nationwide 
have  yet  to  overturn  a single  conviction. 

According  to  the  National  Registry 
of  Exonerations’ 2015  annual  report,  there 
could  be  tens  of  thousands  of  wrongful 
convictions  annually  in  the  United  States, 
and  many  prisoners  are  already  serving 
sentences  for  crimes  they  did  not  commit. 
Even  with  new  evidence,  overturning  a 
wrongful  conviction  takes  time.  Sometimes 
a lot  of  time. 

On  April  8, 2016,  the  Dallas  Morning 
News  profiled  the  case  of  Darryl  Adams, 
who  was  convicted  of  rape.  DNA  evidence 
indicated  he  did  not  commit  the  crime  for 
which  he  was  convicted  two  decades  ago; 
the  alleged  victim  passed  away  about  15 
years  ago,  and  the  DA’s  office  is  still  deciding 
what  to  do  with  his  case.  Adams  has  been 
granted  a new  trial  and  released  on  bond, 
but  whether  he  is  exonerated  remains  to 
be  seen. 

The  Manhattan  CIU,  which  has 
reviewed  140  cases,  reversed  only  three 
convictions.  Those  not  reversed  included 
the  controversial  murder  case  of  Jon- Adrian 
Velazquez,  which  has  drawn  attention 
from  the  media  and  raised  doubts  about 
Velaquez’s  guilt.  This  is  an  indication  that 
while  CIUs  are  a welcome  addition  to 
the  criminal  justice  system,  they  are  not  a 
panacea  for  wrongful  convictions. 

“The  publicity  the  units  receive  has 
helped  generate  an  atmosphere  in  which 
the  issue  of  exonerations  is  more  important 
to  prosecutors,”  said  Samuel  Gross,  editor 
of  the  National  Registry  of  Exonerations. 


“It’s  something  you  get  political  points  for.” 

But  politics  is  often  a game  of  ap- 
pearance, not  substance.  Some  prosecutors 
may  use  their  CIUs  to  quell  potential  bad 
publicity  when  they  know  an  exoneration 
is  imminent. 

“Most  of  these  Cl  Units  remind  me  of 
[George]  Orwell’s  Ministry  ofTruth  in  [his 
novel]  1984,"  said  Rob  Warden,  executive 
director  of  the  Northwestern  University 
Law  School’s  Center  on  Wrongful  Convic- 
tions. “They’re  window  dressing.” 

Lacking  any  external  oversight  or 
relationships  with  defense  attorneys  and 
Innocence  Projects,  he  may  have  a point. 

“Trust  us  to  look  into  these  cases,  trust 
us  to  bring  them  to  the  attention  of  the 
courts.  The  problem,  of  course,  is  that  the 


LOCAL  NEWS  STATION  REPORTED  ON 

March  29,  2016  that  Joseph  Safonte, 
72,  was  placed  on  desk  duty  after  becoming 
the  target  of  an  internal  investigation  into 
the  theft  of  items  from  the  lost  and  found  at 
the  courthouse  in  Broward  County,  Florida. 

The  veteran  bailiff  and  president  of  the 
Broward  Sheriff’s  Lodge  of  the  Fraternal 
Order  of  Police  was  one  of  three  people 
sanctioned  during  the  investigation.  Lisa 
Bouley,  a civilian  sheriff’s  community  ser- 
vice aide,  also  was  assigned  to  desk  duty. 
According  to  sources,  a third  person  - an 
unnamed  guard  employed  by  private  security 
contractor  G4S  -was  terminated. The  State’s 
Attorney’s  office  is  reportedly  reviewing  the 
cases  for  possible  criminal  charges. 

In  the  past  year,  two  other  former  Bro- 
ward County  bailiffs  received  prison  time. 
Garrett  Cunning- 


trust  isn’t  there  - and  for  good  reason,  “ 
noted  Northeastern  University  law  profes- 
sor Daniel  Medwed. 

The  vast  majority  of  the  exonera- 
tions since  1989  have  been  obtained  by 
Innocence  Projects,  not  by  CIUs,  and  pros- 
ecutors have  been  disciplined  in  less  than 
2%  of  the  estimated  3,625  cases  involving 
prosecutorial  misconduct  over  the  past  four 
decades.  [See:  PLN,  Nov.  2014,  p.l;  Aug. 

2011,  p.12]. 

Absent  accountability  for  prosecutors  it 
is  doubtful  there  will  ever  be  any  true  integ- 
rity with  respect  to  wrongful  convictions,  no 
matter  how  many  CIUs  are  established. 

Sources:  www.csmonitor.com,  www.huffing- 
tonpost.  com,  www.  dallasnews.  com 


ham  was  sentenced  to  20  years  following 
an  incident  in  which  he  terrorized  his  wife, 
while  Brian  Preston  received  eight  years  for 
child  pornography.  In  a separate  incident  in 
March  2016,  bailiff  Kendrick  Busby  was 
suspended  without  pay  and  jailed  after  be- 
ing charged  with  the  rape  and  attempted 
murder  of  a prostitute.  Yet  another  Broward 
County  bailiff,  Steve  Palacios,  awaits  trial 
for  a felony  charge  of  dealing  in  stolen 
property. 

“It  seems  like  with  alarming  regularity 
they’re  [courthouse  employees]  caught  up 
with  sensational  and  scary  allegations  of  se- 
rious crimes,”  remarked  attorney  Bill  Gelin, 
who  maintains  a blog  about  the  Broward 
County  courthouse  in  Fort  Lauderdale. 

Source:  www.locallO.com 


Florida  Courthouse  Employees  Commit 
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Rule  32  or  habeas,  now  is  the  time  to  give  us  a call. 
(Unsolicited  documents  cannot  be  returned). 
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Dekalb  County  Settles  Lawsuit,  Ends  Debtors'  Prisons 


Last  year,  the  American  Civil  Lib- 
erties  Union  reached  a settlement  that 
will  end  debtors’ prisons  in  Dekalb  County, 
Georgia.  The  settlement  is  the  latest  in  a 
string  of  lawsuits  challenging  contracts 
involving  for-profit  probation  company 
Judicial  Correction  Services  (JCS).  [See: 
PLN,  Jan.  2014,  p.18]. 

The  suit,  filed  in  January  2015,  stated 
that  Kevin  Thompson,  a teenager,  was  jailed 
for  five  days  on  December  8,2014  because  he 
could  not  afford  to  pay  $838  in  fines  and  fees 
for  a traffic  ticket.  During  a court  hearing 
on  his  probation  revocation,  Thompson  was 
not  informed  of  his  right  to  request  court- 
appointed  counsel,  was  not  provided  counsel 
and  was  not  afforded  a pre- deprivation  indi- 
gency hearing  prior  to  being  jailed. 

The  settlement  in  the  case  provides 
for  a $70,000  payment  to  compensate 
Thompson  for  damages  and  for  attorney 
fees  payable  to  the  ACLU.  It  also  requires 
several  changes  in  the  administration  of 
proceedings  for  failure  to  pay  fines  or  fees 
in  Dekalb  County  Recorders  Court.  Those 
changes  include:  1)  Adoption  of  a “bench 
card”  that  provides  instructions  to  judges  on 
how  to  protect  defendants’ right  to  counsel, 
how  to  avoid  sending  people  to  jail  and  how 
to  seek  alternatives  to  jail  for  failure  to  pay 
fines  or  fees;  2)  Training  and  guidance  for 
Recorders  Court  personnel  involved  in  pro- 
bation revocation  proceedings  for  failure  to 
pay  fines  and  fees;  and  3)  Revising  forms  to 
inform  people  charged  with  probation  vio- 
lations of  their  right  to  counsel  and  waiver 
of  court-appointed  attorney  fees. 

The  settlement  agreement  was  touted 
as  a model  for  other  jurisdictions. 

“Being  poor  is  not  a crime,  and  these 
measures  will  help  ensure  that  people’s 
freedom  will  not  rest  on  their  ability  to  pay 
traffic  fines  and  fees  they  cannot  afford,” 
said  ACLU  attorney  Nusrat  Choudhury. 
“These  measures  also  serve  as  a model  for 
courts  across  Georgia  and  other  states  to 
help  ensure  that  our  poorest  and  richest 
citizens  are  treated  equally  and  fairly.” 

PLN  has  previously  reported  on  the 
trend  towards  the  use  of  debtors’  prisons, 
and  civil  rights  advocates’  efforts  to  reverse 
that  trend.  [See:  PLN,  Feb.  2016,  p.61;  Dec. 
2014,  p.36;  May  2011,  p. 40].  JCS  has  been 
at  the  forefront  of  partnering  with  govern- 
ment agencies  to  engage  in  coercive  debt 
collection  practices  that  focus  on  revenue 


generation  at  the  expense  of  protecting  the 
rights  of  poor  defendants.  At  one  point,  JCS 
had  contracts  with  about  100  of  Alabama’s 
approximately  250  cities  to  operate  their 
probation  services. 

Cases  such  as  Harriet  Cleveland,  a 
50-year-old  grandmother  who  was  j ailed  for 
failure  to  pay  fines  after  losing  her  job,  are 
garnering  the  public’s  interest  and  fueling 
criticism  about  for-profit  probation  services 


Lake  County,  Illinois  Sheriff  Mark 
C.  Curran,  Jr.  demoted  a jail  supervisor 
and  suspended  ten  guards  over  an  incident 
in  which  a prisoner  was  paralyzed  after 
an  altercation  with  jailers  and  later  died. 
Three  other  guards  were  fired.  Curran  took 
the  disciplinary  actions  after  an  almost  $2 
million  settlement  in  a lawsuit  filed  by  the 
prisoner’s  family. 

Eugene  Gruber,  51,  had  been  ar- 
rested for  disorderly  conduct  and  criminal 
trespassing,  and  was  intoxicated  when  he 
was  booked  into  the  Lake  County  jail  on 
October  31,2011.  Official  reports  said  that 
he  was  aggressive  and  uncooperative  with 
guards.  After  being  pepper-sprayed  and  al- 
lowed to  shower  to  wash  his  eyes,  he  resisted 
changing  into  a jail  uniform.  He  was  then 
wrestled  to  the  ground  in  a “takedown”  hold 
by  multiple  jailers,  which  broke  a vertebra 
in  his  neck  and  left  him  partially  paralyzed. 

The  guards  concluded  he  was  not  seri- 
ously injured;  they  propped  him  up  for  a 
mug  shot,  then  dragged  him  to  a cell  where 
he  received  no  medical  attention  for  over 
15  hours.  A shift  supervisor  who  came  on 
duty  the  following  morning  finally  had  a 
nurse  examine  Gruber. 

The  nurse  initially  misdiagnosed  his 
paralysis,  accusing  him  of  “faking. ’’Eventu- 
ally, 24  hours  after  his  altercation  with  the 
guards,  Gruber’s  condition  was  deemed 
serious  enough  for  him  to  be  taken  to  a 
hospital.  After  about  five  months  at  a medi- 
cal rehab  center,  Gruber  died  as  a result  of 
spinal  cord  injuries  in  March  2012.  [See: 
PLN,  Oct.  2013,  p.32]. 

Undersheriff  Ray  Rose  said  there 
had  been  a failure  to  supervise  the  guards 


that  lead  to  debtors’  prisons. 

“The  more  lawsuits  are  filed,  the  more 
attention  is  paid  to  the  issue,  and  other 
lawyers  start  to  get  interested  in  pursuing 
similar  claims,”  said  Birmingham  attorney 
Lisa  Borden.  See:  Thompson  v.  Dekalb 
County,  U.S.D.C.  (N.D.  Ga.),  Case  No. 
1 : 15-cv-002  80-TWT.  H 

Additional  sources:  ACLU,  www.al.com 


responsible  for  the  incident,  stating  the  su- 
pervisor on  duty  at  the  time  “did  nothing”  to 
properly  oversee  or  investigate  the  incident. 
Attorney  Terry  Ekl,  a former  prosecutor, 
looked  into  the  matter  on  behalf  of  the 
sheriff’s  office  and  issued  a report,  for  which 
he  was  paid  $106,000.  Fifteen  jail  employ- 
ees were  investigated.  According  to  the 
sheriff,  Ekl’s  findings  “strongly  indicate  [d] 
a practice  and  culture  of  poor  supervision  of 
employees  and  poor  management  strategies 
in  the  watch-care  of  inmates’  behavior.” 

Following  Gruber’s  death,  Sheriff 
Curran,  who  earlier  in  his  term  of  office 
had  locked  himself  in  a jail  cell  so  he  could 
experience  what  incarceration  felt  like,  ap- 
pointed new  supervisors,  installed  additional 
cameras,  hired  new  medical  staff  and  insti- 
tuted new  procedures.  After  reviewing  the 
jail’s  policies,  six  were  modified  and  one  was 
added  to  the  department  manual. The  sheriff 
also  earmarked  roughly  $1  million  towards 
improving  the  jail’s  video  cameras  and  pur- 
chasing body  cameras  for  guards  to  use. 

“We  need  to  have  them  so  we  have  eyes 
everywhere  because  it’s  for  inmate  protec- 
tion and  for  correctional  officers,”  said  Rose. 

According  to  a November  24,  2015 
article  in  the  Chicago  Tribune,  the  jail 
supervisor  who  was  demoted  sued  Lake 
County  alleging  the  disciplinary  action 
taken  against  him  was  due  to  racial  bias,  not 
his  involvement  in  Gruber’s  death.  While 
the  white  guards  directly  involved  in  the 
altercation  were  not  initially  disciplined, 
supervisor  Lance  Ware  and  another  black 
guard  were  the  only  ones  named  in  the  first 
round  of  disciplinary  actions.  A white  jail 
supervisor  was  eventually  fired,  too. 
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On  April21, 2016, former  Lake  County 
jail  guard  Rodney  Holmes  was  found  not 
guilty  of  official  misconduct  for  failing  to 
seek  medical  attention  for  Gruber. The  judge 
found  that  Holmes,  and  another  guard  who 
faced  criminal  charges,  were  acting  on  the 
nurse’s  misdiagnosis. The  other  jailer,  Robert 
Schlesser,who  also  was  charged  with  official 
misconduct,  died  before  going  to  trial. 

Holmes’  defense  attorney  argued  that 
his  client’s  actions  were  no  different  than 
that  of  the  other  jail  employees.  Prosecutor 
Charles  Zalar  disagreed.  “I’m  charged  with 
speeding,  and  my  defense  is  everybody  else 
is,  therefore,  I’m  not  guilty. That’s  what  he’s 
telling  you,”  said  Zalar. 

The  nurse  who  misdiagnosed  Gruber’s 
spinal  injury  was  employed  by  the  jail’s 
private  health  care  provider,  Correct  Care 
Solutions.  Lake  County  terminated  its  con- 
tract with  the  company  following  Gruber’s 
death,  and  awarded  the  $225,000  annual 
contract  to  Wexford  Health  Sources  instead. 

“I  would  like  to  apologize  to  the  family 
of  Eugene  Gruber.  I’m  sad  for  the  loss  of  his 
life,”  Sheriff  Curran  stated  in  an  interview. 

“I  feel  good  that  Lake  County  has 
recognized  its  responsibility  for  the  failures 
and  are  taking  steps  to  fix  it,”  said  Gruber’s 
cousin,  Charles  Gruber  - a former  police 
chief  who  consults  with  the  U.S.  Depart- 
ment of  Justice  on  cases  involving  police 
misconduct.  “I’m  hopeful  this  is  just  a start.” 

A wrongful  death  lawsuit  filed  by 
Gruber’s  family  settled  in  January  2014 
for  $1.95  million,  following  approval  by 
the  Lake  County  Board’s  financial  and 
administrative  committee.  The  county’s 


insurance  policy  covered  around  $150,000 
of  the  settlement;  claims  against  Correct 
Care  Solutions  and  its  employees  were 
settled  separately  under  confidential  terms 
in  March  2015.  See:  Siwula  v.  Correct  Care 


A February  2016  study  by  The  Sen- 
TENcing  Proj  ect,“U.  S.  Prison  Population 
Trends  1999-2014:  Broad  Variation  Among 
States  in  Recent  Years,”  found  there  has  been 
a 2.9%  average  decline  in  the  number  of  state 
prisoners  during  that  period.  Over  those  15 
years,  39  states  experienced  declines  and  11 
had  increases  in  their  prison  populations. 

According  to  the  report,  “Just  as  mass 
incarceration  has  developed  primarily  as  a 
result  of  changes  in  policy,  not  crime  rates, 
so  too  have  declines  reflected  changes 
in  both  policy  and  practice.  These  have 
included  such  measures  as  drug  policy 
sentencing  reforms,  reduced  admissions 
of  technical  parole  violators  to  prison,  and 
diversion  options  for  persons  convicted  of 
lower-level  property  and  drug  crimes.” 

The  states  with  the  greatest  decline  in 
prison  populations  included  New  Jersey  at 
3 1 .4%,  followed  by  N ew  York  at  2 8 . 1%,  Rhode 
Island  at  25.5%  and  California  at  21.8%.  Some 
states,  like  Newjersey  and  New  York,  reached 
their  peak  incarceration  levels  in  1999,  while 
others,  such  as  Ohio  and  Oregon,  peaked  as 
recently  as  2013.The  federal  Bureau  of  Prisons 


Solutions,  U.S.D.C.  (N.D.  111.),  Case  No. 
l:12-cv-02096.  P 

Sources:  www.chicagotribune.com,  http:// 
Chicago,  cbslocal.  com 


reported  a 2.9%  decrease  since  2011. 

Despite  the  trend  of  declining  prison 
populations,  some  states  - including  Ne- 
braska, Arkansas,  Wyoming,  Oklahoma, 
New  Mexico,  North  Dakota,  Tennessee, 
Minnesota,  Missouri,  Arizona  and  North 
Carolina  - experienced  increases,  ranging 
from  2.6%  to  21. 7%,  with  Nebraska  having 
the  largest  increase.  All  had  peak  years  in 
2014,  indicating  their  prison  populations 
continue  to  grow. 

The  Sentencing  Project  study  conclud- 
ed by  noting  that  states  with  the  steepest 
declines  in  their  prison  populations  still 
managed  to  reduce  overall  crime  rates  with 
no  adverse  effect  on  public  safety. 

Source:  www.  sentencingproject.  org 
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Study  Shows  Modest  Decline 
in  Prison  Populations 
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A Jailhouse  Lawyer’s  Manual 

A Jailhouse  Lawyer’s  Manual  ("the  JLM")  publishes  three  books  designed 
to  explain  your  rights  and  help  you  navigate  the  justice  system. 

The  JLM  10th  Edition  (20141  ($30  for  prisoners)  is  the  main  volume  of  the 
JLM.  It  is  a 1288  page  book  that  can  help  you  learn  about: 

• Researching  the  law  • Receiving  medical  care 

• Appealing  your  conviction  or  • Protecting  your  civil  liberties 

sentence  • And  more 

The  Immigration  Supplement  (2011)  ($5  for  prisoners)  is  a 116  page 
supplement  to  the  main  JLM  containing  information  about  immigration 
and  the  rights  of  non-citizens. 

The  Texas  Supplement  (2014)  ($20  for  prisoners)  is  a 408  page 
supplement  to  the  main  JLM  containing  information  specific  to  Texas 
state  prisoners. 

To  order  the  JLM,  send  a check  or  money  order  (no  credit  cards  or 
stamps  accepted)  and  your  shipping  information  to:  A Jailhouse  Lawyer’s 
Manual,  435  West  116th  Street,  New  York,  NY  10027. 

For  institutional  prices  or  questions,  contactjlm.board.mail@gmail.com. 
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Published  by  Life  Support  Alliance 

CI.N:  Comprehensive  newsletter  mailed  every  8 
weeks  containing  slate  and  federal  cases,  parole 
board  news,  statistics,  legislation  and  articles  of 
interest  to  Lifers  and  their  supporters. 

CLN  SUBSCRIPTIONS 

Prisoners  ....  S30  per  year  (or  100  stamps) 

Others  ....  S90  per  year 

Make  checks  payable  to  LSAEF 

(Life  Support  Alliance  Education  Fund) 

CLN, P.O.Box  277,  Rancho  Cordova,  CA.  95741 

CLN  no  longer  provides  copy  service  of  legal  cases, 
articles  or  news  and  materials  from  the  Internet. 

www.lifesupportalliance.org  (916)  402-3750 
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OIG  Study:  Bureau  of  Prisons  Held  Thousands 
of  Prisoners  Beyond  Release  Dates 


The  federal  Bureau  of  Prisons 
(BOP),  pilloried  by  one  Congressional 
study  that  found  it  was  unable  to  follow  its 
own  compassionate  release  policy,  and  by 
yet  another  criticizing  endemic  overcrowd- 
ing, has  again  been  called  to  task  for  failing 
to  release  prisoners  at  the  conclusion  of 
their  sentences.  The  Justice  Department’s 
Office  of  the  Inspector  General  (OIG) 
found  4,300  federal  prisoners  were  kept 
beyond  their  release  dates  from  late  2009 
to  2014. 

According  to  the  study,  most  prisoners 
were  held  for  at  least  an  additional  month, 
but  one,  Jermaine  Hickman,  remained  in 
custody  for  an  extra  13  months.  Hickman 
received  a 1175,000  settlement  in  2014  for 
the  sentence  computation  error. 

“That’s  lost  time  I’ll  never  get  back,  lost 
time  with  my  kids  and  family,  lost  time  that 
they  never  get  back,  as  well,”  he  said. 

Untimely  releases  were  more  common 
when  each  BOP  institution  did  its  own 
sentence  computations,  and  decreased  after 
the  process  was  consolidated  at  the  BOP’s 
Designation  and  Sentence  Computation 
Center  (DSCC)  in  Grand  Prairie, Texas. 

According  to  the  study,  the  BOP 
claimed  “that  the  vast  majority  of  non- 
staff error  ‘untimely’  releases  were  due 
to  situations  that  are  beyond  its  control, 
such  as  amended  sentences  that  result  in 
shorter  sentences  than  the  time  an  inmate 
had  already  served. ’’The  OIG  found,  how- 
ever, “that  the  BOP  does  not  always  have 
complete  information  about  the  circum- 
stances of  untimely  releases  to  which  other 
entities  contribute,”  and  the  department 
collects  no  data  about  such  circumstances 
that  would  enable  it  to  avoid  future  sen- 
tence computation  errors.  Needless  to  say, 
the  BOP,  like  most  government  agencies, 
feels  no  need  to  publicize  its  many  mis- 
takes - of  which  sentence  computation  is 
merely  one  - unless  called  to  task  by  the 
OIG  or  Congress. 

The  study  made  various  recommen- 
dations for  improvements  in  the  BOP’s 
sentence  computation  process,  including 
focusing  special  attention  on  the  prompt 
communication  to  DSCC  of  any  potential 
sentence  changes,  reviewing  every  prisoner’s 


by  Derek  Gilna 

sentence  at  least  twelve  months  prior  to 
their  release  and  reeducating  stafFin  the  use 
of  better  management  procedures  to  more 
closely  monitor  the  accuracy  of  sentence 
computations. 

In  conclusion,  the  OIG  also  suggested 
including  non-BOP  agencies  in  the  process, 
such  as  U.S.  Attorneys’ offices,  judicial  staff, 
the  Federal  Public  Defenders  and  U.S. 


KICKSTARTER  AND  OTHER  CROWDFUND- 
ing  websites  provide  an  interesting 
option  for  prisoners  with  imagination  and 
originality  to  explore  career-expanding  op- 
portunities, raise  money  and  gain  access  to 
a commodity  often  in  short  supply  behind 
bars  - hope. 

Basically,  crowdfunding  involves 
developing  online  campaigns  for  specific 
projects,  charitable  causes  or  services,  or 
to  develop  certain  products.  People  who 
want  to  support  a campaign  can  donate 
funds,  from  as  little  as  II  to  as  much  as 
they  want.  Hundreds,  thousands  or  even 
tens  of  thousands  of  people  may  join  to- 
gether to  support  and  fund  a campaign, 
and  once  the  project  achieves  its  target 
funding  amount  the  money  is  paid  to  the 
campaign  organizer  so  they  can  make  the 
project  a reality. 

Kickstarter,  founded  in  2009,  is  a popu- 
lar crowdfunding  site  that  specializes  in 
entrepreneurial  campaigns  with  an  artistic 
focus,  while  other  sites  like  GoFundMe, 
IndieGoGo,  Fundly  and  RocketHub  are 
more  flexible.  Some  sites  allow  campaigns 
for  legal  defense  expenses,  bail  money  and 
prison  ministries.  Almost  all  of  these  ser- 
vices charge  fees  ranging  from  around  4 to 
9 percent  of  the  money  collected  during  the 
campaign;  some  are  all-or-nothing,  mean- 
ing the  entire  amount  of  the  project  must 
be  funded  or  the  campaign  is  cancelled.  Do- 
nors retain  no  equity  interest  in  the  funded 
projects  but  usually  receive  recognition  or 
incentives  for  their  contributions. 


Probation  Office.  Left  unaddressed  by  the 
OIG,  however,  is  how  to  ensure  that  the 
BOP  will  work  to  improve  its  sentence 
computation  procedures  given  the  depart- 
ment’s long  history  of  lack  of  transparency 
and,  frankly,  incompetence. 

Sources:  https://oig.justice.gov , ww w. up- 
times. com 


Modest  crowdfunding  projects  that 
have  been  started  by  or  on  behalf  of  pris- 
oners have  included  a 15,700  campaign  to 
produce  “Amazing  Grace”  by  women  in  a 
New  York  prison,  1582  to  finance  a creative 
writing  class  at  the  Garner  Correctional 
Institution  in  Connecticut  and  a project  to 
collect  art  supplies  for  incarcerated  students. 
Individual  prisoners  have  used  crowdfund- 
ing to  raise  money  to  prove  their  innocence 
or  to  make  bond.  The  success  of  such  cam- 
paigns often  depends  on  the  ability  to  tap 
into  a large  network  of  potential  funders 
who  might  be  interested  in  the  project. 

Since  March  2014,  the  Cook  County 
Jail  has  run  a 10-week  culinary  program 
involving  a small  group  of  prisoners  to  help 
them  learn  marketable  skills  and  obtain 
jobs  in  the  food  service  industry  upon  their 
release.  Chef  Bruno  Abate,  an  Italian  native 
who  runs  the  program,  called  “Recipe  for 
Change,”  become  inspired  after  learning 
about  an  award-winning  bakery  at  the  Due 
Palazzi  prison  in  Padua, Italy.  InMay2015, 
Abate  wanted  to  take  the  culinary  program 
to  the  next  level. 

“When  you  know  how  to  make  pizza 
well,  you  can  find  a job  anywhere,”  he 
said.  Abate  joined  forces  with  prominent 
businessman  Ronald  Gidwitz  to  buy  a 
pizza  oven  for  the  program.  They  raised 
almost  15,000  though  an  IndieGoGo 
campaign  and  another  111,000  through 
Gidwitz’s  personal  network,  and  were  able 
to  buy  a top-of-the-line  oven.  They  hope  to 
eventually  bake  and  sell  pizzas  to  hungry 
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customers  outside  the  jail. 

Innocence  projects  and  prisoners’ rights 
organization  have  used  crowdfunding  for  a 
variety  of  causes,  too.  The  Human  Rights 
Defense  Center,  PLN s parent  non-profit 
organization,  launched  a successful  cam- 
paign through  IndieGoGo  that  raised 
around  $15,000  for  the  Prison  Ecology 
Project  to  fight  toxic  prisons.  [See:  PLN, 
June  2016,  p.l;  March  2016,  p.22;  Dec. 
2015,  p.39;  Aug.  2015,  p.12]. 

Claudia  Whitman  with  CURE’s 
National  Death  Row  Assistance  Network 
raised  $2,600  through  IndieGoGo  to  help 
fund  a wrongful  conviction  investigation 
on  behalf  of  Michigan  prisoner  Lacino 
Hamilton. 

Many  prisons  and  jails  have  institutional 
rules  that  make  crowdfunding  projects  diffi- 
cult if  not  impossible.  Some  have  regulations 
that  prevent  prisoners  from  receiving  funds 
from  other  prisoners,  parolees  or  individuals 
not  related  to  them.  Others  prohibit  prison- 
ers from  having  checking  or  savings  accounts, 
and  deduct  expenses  for  the  cost  of  incar- 
ceration from  money  placed  in  their  prison 
trust  accounts.  Therefore,  crowdfunding 
campaigns  for  prisoners  or  prison-related 


projects  are  usually  organized  and  run  by 
friends,  family  members  or  other  contacts 
outside  of  prison. 

While  many  prisoners  have  an  en- 
trepreneurial spirit,  it  generally  goes 
unrewarded;  creative  outlets  such  as  writ- 
ing books,  producing  songs  and  creating 
artwork  are  not  only  discouraged  but 
sometimes  purposely  impeded  by  cor- 
rections officials.  Such  limitations,  often 
justified  by  rote  references  to  “institutional 
security, ’’but  in  reality  implemented  by  un- 
imaginative and  sometimes  hostile  guards 
and  prison  administrators,  do  little  to  assist 
with  prisoners’  rehabilitation. 

The  global  economy  is  a digital  econo- 
my that  is  ruled  by  computers,  smart  phones 
and  Internet-sawy  businesses,  which  are 
anathema  to  prison  and  jail  officials  who 
largely  operate  in  the  analog  era.  Although 
prisoners  are  increasingly  being  allowed  to 
use  secure,  monitored  email  systems,  such 
as  CorrLinks  in  federal  prisons,  the  vast 
majority  do  not  have  access  to  the  Internet 
- even  though  computer  and  online  skills 
are  a prerequisite  for  most  living  wage  jobs 
in  the  non-prison  economy. 

Projects  such  as  those  funded  by  Kick- 


starter  and  similar  sites  would  be  a welcome 
alternative  to  many  prisoners,  who  would 
be  encouraged  to  think  in  a positive,  cre- 
ative and  thoughtful  manner  about  how  to 
successfully  pursue  funding  campaigns  for 
their  projects,  products  and  services  - a skill 
that  would  serve  them  well  after  they  are 
released.  Such  endeavors  should  be  encour- 
aged, and  prisoners  with  initiative  should 
be  given  the  resources  and  opportunities  to 
either  succeed  or  fail  based  upon  their  own 
originality,  ideas  and  drive. 

Instead  of  fearing  change  our  nation’s 
corrections  system  needs  to  embrace  it,  tak- 
ing advantage  of  all  the  Internet  has  to  offer 
instead  of  viewing  technology  as  an  inher- 
ent threat.  By  devoting  resources  to  online 
education, job  training  and  business  oppor- 
tunities, including  crowdfunding  campaigns 
- all  available  with  a few  keystrokes  at  often 
minimal  cost  - prisoners  could  spend  their 
time  engaging  in  worthwhile  and  positive 
projects  to  help  them  prepare  for  their 
eventual  release. 

Sources:  www.kickstarter.com,  www.forbes. 
com,  www.  notimpossiblenow.  com,  https:// 
rebelnews.  com,  www.  dnainfo.  com 
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sions; we  cannot  return  any  hard  copy  documents.  Send  to: 
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Canadian  Prison  Staff,  Cellmate  Charged 
in  Prisoner's  Beating  Death 

by  Joe  Watson 


An  understaffed,  poorly-designed 
prison  in  Ontario,  Canada  has  been 
under  close  scrutiny  over  the  past  three  years 
after  a prisoner  serving  a 165-day  sentence 
was  bludgeoned  to  death  on  Halloween 
night  by  a possibly  intoxicated  cellmate  with 
a history  of  violent  attacks  on  other  prisoners. 

Adam  Kargus,  29,  was  two  weeks  into 
his  sentence  for  petty  fraud  at  the  Elgin- 
Middlesex  Detention  Centre  (EMDC) 
when  investigators  said  he  was  fatally 
beaten  by  Anthony  M.  George,  28,  on 
October  31, 2013. 

After  killing  him,  George  allegedly 
wrapped  Kargus  in  bed  sheets  and  dragged 
his  bloody  body  to  the  showers  where 
guards  found  him  the  next  morning. 

George,  who  had  reportedly  beaten 
two  prisoners  at  a jail  in  the  nearby  town  of 
Sarnia  in  2009,  and  was  convicted  in  2012 
of  attacking  a man  with  brass  knuckles 
during  a home  invasion,  has  since  been 
charged  with  second-degree  murder  in 
Kargus’  death. 

“I’ve  been  saying  publicly  for  the  last 
couple  of  years  that  someone  is  going  to  die 
if  they  don’t  correct  the  situation.  It  is  not 
a time  when  I am  happy  to  be  right,”  said 
Kevin  Egan,  an  attorney  who  represents  both 
Kargus’  family  and  more  than  100  former 
and  current  EMDC  prisoners  who  want  to 
sue  Ontario  over  conditions  at  the  facility. 

For  years,  prisoner  advocates  and 
the  local  news  media  have  called  for  the 
installation  of  more  surveillance  cameras 
at  EMDC,  as  well  as  increased  hiring  and 
more  frequent  supervision  of  prisoners. 

According  to  former  guards  and  pris- 
oners, EMDC’s  design  flaws  - including 
blind  spots  and  obstructed  access  to  com- 
mon areas  in  case  of  emergencies  - prohibit 
guards  from  seeing  what’s  happening  in  the 
housing  units. 

After  the  2009  beating  death  of  an- 
other prisoner  at  EMDC,  an  inquest  jury 
recommended,  among  other  things,  that 
the  facility  hire  more  employees  and  install 
more  video  cameras.  It  wasn’t  until  shortly 
before  Kargus’  death,  however,  that  over  300 
cameras  were  finally  installed. 

Obviously,  the  surveillance  cameras 
were  not  enough. 


“I  am  still  getting  phone  calls  about 
people  getting  beaten  up,”  Egan  said.  “I 
don’t  think  having  cameras  there  is  a pro- 
active approach  to  prevention.  The  inmates 
should  be  supervised.They  should  have  eyes 
on  the  inmates.  Catching  them  after  the 
fact  isn’t  going  to  stop  them  from  doing  it.” 

Represented  by  Egan,  Kargus’  family 
filed  a lawsuit  against  the  province  and 
several  prison  staff"  members,  seeking  $4.2 
million.  Shortly  before  what  would  have 
been  Adam’s  32nd  birthday,  the  case  was 
settled  for  an  undisclosed  amount.  All 
claims,  except  for  the  ones  against  Anthony 
George,  were  withdrawn. 

“It  is  not  the  settlement  we  care  about. 
We  care  about  justice.  We  want  to  know 
why  and  what  happened  and  we  want  who- 
ever is  responsible  to  be  held  accountable,” 
said  Kargus’ brother,  Shane. 

In  addition  to  the  murder  charge  that 
George  faces,  prisoners  Bradley  Mielke,  51, 
and  David  Cake,  34,  were  charged  as  acces- 
sories after  the  fact.  Cake  was  sentenced  to 
eight  months  after  pleading  guilty  to  ob- 
struction of  justice  for  cleaning  up  the  crime 
scene,  while  the  charges  against  Mielke  were 


An  interesting  collaboration 
between  medical  and  law  profession- 
als, under  the  leadership  of  University  of 
Michigan  Law  School  professor  Samuel 
R.  Gross,  led  to  the  application  of  medical 
statistical  analysis  to  exonerations  of  death- 
sentenced  prisoners,  in  order  to  estimate  the 
number  of  innocent  defendants  who  receive 
the  death  penalty.  The  report,  published  in 
April  2014  in  the  Proceedings  of the  National 
Academy  of  Sciences,  the  nation’s  most  pres- 
tigious scientific  journal,  estimated  the  rate 
of  wrongful  capital  convictions  at  4.1%,  or 
1 in  25.  The  95%  confidence  level  of  the 
study  was  2.8  to  5.2%.  This  was  the  first 
report  to  use  “solid  and  appropriate  statisti- 


eventually  dropped  in  September  2015. 

After  the  local  police  completed  their 
investigation  of  EMDC  staff  in  connection 
with  Kargus’  death,  prison  guards  Leslie 
Lonsbary,  47,  and  Gregory  Langford,  55, 
as  well  as  the  facility’s  operational  manager, 
Stephen  Jurkus,  52,  were  each  charged  in 
March  2014  with  one  count  of  failing  to 
provide  the  necessaries  of  life.  All  three  were 
fired,  as  were  two  other  guards.  Details  of 
the  criminal  charges  were  not  provided,  and 
the  charge  against  Langford  was  dropped 
in  May  2015. 

The  Loyidoji  Free  Press  reported  on 
January  11,  2016  that  the  upcoming  trial 
against  former  prison  employees  Lonsbary 
and  Jurkus  may  be  the  first  of  its  kind 
in  Canada.  “There  needs  to  be  some  ac- 
countability for  the  individual  actions  and 
systemic  failures,”  Egan  said  on  behalf  of 
Kargus’ family.  “It’s  the  first  time  in  Canada 
that  prison  authorities  have  been  commit- 
ted to  stand  trial  on  that  charge.”  No  trial 
date  has  been  scheduled  yet.  F' 

Sources:  The  Lo7ido7i  Free  Press,  www.ctvnews. 
ca,  www.lfpress.com, www.ourlondo7i.ca 


cal  methods”  to  estimate  the  error  rate  in 
capital  convictions. 

Death  penalty  cases  were  studied 
because  they  are  unique  among  criminal 
prosecutions,  in  that  they  receive  more 
serious  scrutiny  at  every  step  of  the  process 
from  initial  crime  scene  investigation  to  ex- 
ecution. Death-sentenced  prisoners  usually 
have  the  assistance  of  attorneys  until  the 
execution  is  carried  out.  Presumably,  jurors 
take  their  task  more  seriously  in  capital 
cases,  and  judges  apply  greater  scrutiny 
when  a person’s  life  is  at  stake. 

This  additional  scrutiny  means  the 
rate  of  exonerations  of  death-sentenced 
prisoners  may  be  close  to  the  actual  rate  of 


Medical  Statistical  Model  Used 
to  Estimate  Wrongful  Conviction 
Rate  in  Death  Penalty  Cases 
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wrongful  convictions  overall.  Going  out  of 
their  way  to  be  very  conservative  in  their 
estimations,  the  authors  found  that  the 
exoneration  rate  varied  with  length  of  in- 
carceration, as  one  might  expect.  Prisoners 
who  had  been  on  death  row  for  five  years 
had  an  exoneration  rate  of  1%.  At  ten  years 
it  was  1.6%;  at  15  years,  2.6%  and  at  21.4 
years  it  reached  4.1%. 

The  study  examined  all  of  the  7,482 
capital  convictions  from  when  the  death 
penalty  was  reinstated  in  1976  through 
2004.  Of  those  defendants,  35.8%  had  been 
resentenced  to  a term  of  imprisonment  and 
117  (1.6%)  had  been  exonerated.  Only  10  of 
the  exonerations  involved  prisoners  who  had 
also  been  resentenced  to  a term  of  imprison- 
ment. Over  12%  of  the  defendants  had  been 
executed,  while  4%  had  committed  suicide 
and  41.6%  remained  on  death  row. 

The  authors  of  the  report  noted  that 
two  previous  studies  of  exonerations,  one 
of  which  was  by  the  same  authors,  un- 
derestimated the  rate  of  exonerations  for 
death-sentenced  prisoners  because  they  did 
not  take  into  account  exonerations  that  oc- 
curred after  the  relatively  short  study  period 
and  did  not  include  undetected  wrongful 


convictions. The  authors  also  noted  that  the 
exoneration  rate  is  much  greater  for  death- 
sentenced  prisoners  due  to  the  greater 
scrutiny  their  cases  receive.  This  is  true  even 
when  a death-sentenced  prisoner  is  resen- 
tenced to  a term  of  imprisonment;  such 
prisoners  have  exoneration  rates  1/8  that 
of  the  prisoners  who  remain  on  death  row. 

Which  is  ironic  because,  as  the  report 
concludes,  “those  who  are  resentenced  to 
punishments  less  than  death  are  more  likely  to 
be  innocent  than  those  who  remain  on  death 
row.”This  may  be  because  judges  take  inno- 
cence into  account  when  deciding  whether 
to  reverse  a conviction  and  again  subject  a 
defendant  to  the  possibility  of  a death  sen- 
tence, or  to  commute  a death  sentence  to  life 
imprisonment  which  spares  the  prisoner  from 
execution  but  also  greatly  reduces  the  chances 
of  a subsequent  exoneration. 

“The  net  result  is  that  the  great  majori- 
ty of  innocent  defendants  who  are  convicted 
of  capital  murder  in  the  United  States  are 
neither  executed  nor  exonerated, ’’the  study 
noted.  “They  are  sentenced,  or  resentenced 
to  prison  for  life,  and  then  forgotten.” 

The  report  concluded  that  even  based 
on  a conservative  estimate,  it  was  likely  that 


several  of  the  1,320  defendants  executed 
since  1977  were  innocent. 

In  a July  2015  article  published  in  the 
Washington  Post,  study  leader  Samuel  Gross 
argued  that  wrongful  convictions  are  the 
product  of  insufficient  time  and  resources 
within  the  criminal  justice  system  and  occur 
at  the  expense  of  innocent  people’s  freedom. 
They  also  allow  the  guilty  to  avoid  punish- 
ment and  potentially  commit  more  crimes. 

“It’ll  cost  money  to  achieve  the  quality 
of  justice  we  claim  to  provide:  to  do  more 
careful  investigations,  to  take  fewer  quick 
guilty  pleas  and  conduct  more  trials,  and 
to  make  sure  those  trials  are  well  done.  But 
first  we  have  to  recognize  that  what  we  do 
now  is  not  good  enough,”  he  wrote.  FI 

Sources:  www.prtas.org,  Associated  Press, 
www.  washingtonpost.  com 
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Pfizer  Deals  Blow  to  Lethal  Injections 


Pfizer,  Inc.,  the  world’s  second- 
largest  pharmaceutical  manufacturer, 
recently  announced  new  restrictions  on 
the  distribution  of  drugs  used  to  execute 
prisoners. 

The  May  13,  2016  announcement 
detailed  “distribution  restrictions”  that  the 
company  is  placing  on  certain  drugs  used 
in  lethal  injection  protocols,  including 
pancuronium  bromide,  potassium  chloride, 
propofol,  midazolam,  hydromorphone, 
rocuronium  bromide  and  vecuronium  bro- 
mide. According  to  Pfizer’s  statement,  the 
new  restrictions  will  limit  the  sale  of  those 
drugs  to  “a  select  group  of  wholesalers, 
distributors,  and  direct  purchasers  under 
the  condition  that  they  will  not  resell  these 
products  to  correctional  institutions  for  use 
in  lethal  injections.” 

Opponents  of  the  death  penalty  ap- 
plauded Pfizer  for  restricting  access  to  the 
execution  drugs,  noting  that  the  company’s 
move,  in  conjunction  with  other  efforts  to 
limit  access  to  lethal  injection  drugs,  may 
force  states  to  reconsider  their  use  of  capital 
punishment. 

“I  think  it  will  have  the  effect  of  en- 
couraging states  to  rethink  their  policies,” 
said  Robert  Dunham,  director  of  the  Death 
Penalty  Information  Center.  “The  lethal  in- 
jection debate  is  causing  legislators  to  rethink 
the  death  penalty  as  a whole.  Some  states 
may  move  to  other  methods,  but  they  face 
significant  problems  because  the  majority  of 
Americans  believe  each  of  the  alternatives  is 
cruel  and  unusual  punishment.” 

Pfizer  made  its  position  on  the  use  of 
its  drugs  in  executions  crystal  clear.  “Pfizer 
makes  its  products  to  enhance  and  save  the 
lives  of  the  patients  we  serve,”the  company 
stated.  “Consistent  with  these  values,  Pfizer 
strongly  objects  to  the  use  of  its  products 
as  lethal  injections  for  capital  punishment.” 

Experts  noted  that  while  the  company’s 
decision  was  a moral  one,  it  was  also  a sound 
business  decision. 

“Pfizer  is  building  on  an  industry 
movement  cementing  an  industry  position,” 
said  Maya  Foa,  director  of  the  anti-death 
penalty  team  at  the  UK-based  nonprofit 
Reprieve. 

Dunham  went  further:  “If  you’re 
making  a drug  to  save  lives,  that  drug  has 
a particular  brand  value.  You  don’t  want 


by  Christopher  Zoukis 

it  associated  with  death.  When  states  are 
using  these  medicines  to  take  lives,  they’re 
engaging  in  product  disparagement.  That’s 
bad  for  business.” 

A number  of  other  dmg  manufacturers, 
mostly  oversees,  have  restricted  the  use  of 
their  products  in  executions,  too  - lead- 


The  fact  that  prosecutors  and  cor- 
rections  officials  read  emails  between 
prisoners  and  their  lawyers  comes  as  no 
surprise  to  most  defense  attorneys,  many 
of  whom  find  it  ironic  that  the  very  public 
officials  paid  to  enforce  the  laws  do  not 
hesitate  to  disregard  long-established  pro- 
fessional confidentiality  standards  when  it 
suits  them.  The  fact  that  many  local,  state 
and  federal  law  enforcement  agencies, 
including  the  federal  Bureau  of  Prisons 
(BOP),  routinely  monitor  prisoners’  com- 
munications with  their  attorneys  has  come 
under  increased  scrutiny  and  criticism  by 
judges  and  legal  experts. 

According  to  Ellen  C.  Yaroshefsky,  a 
professor  of  law  at  the  Cardozo  School 
of  Law,  “it’s  very  troubling  that  the  gov- 
ernment’s pushing  to  the  margins  of  the 
attorney-client  relationship.” 

Even  federal  judges  disagree  on  the 
application  of  the  attorney- client  confi- 
dentiality doctrine  in  a prison  setting.  In 
Hawaii,  U.S.  District  Court  Judge  Leslie 
E.  Kobayashi  found  that  treating  electronic 
correspondence  any  differently  than  written 
mail  made  “no  sense,”  but  reluctantly  ruled 
in  favor  of  the  BOP  since  the  prisoner- 
plaintiffs  had  waived  their  attorney-client 
privilege  when  using  the  prison’s  email 
system.  See:  Arciero  v.  Holder ; U.S.D.C.  (D. 
Hawaii),  Case  No.  l:14-cv-00506-LEK- 
BMK  (Sept.  30,2015). 

Federal  prisoners  who  use  the  BOP’s 
CorrLinks  email  service  (part  of  the  TRU- 
LINCS  system)  must  acknowledge  before 
sending  emails  that  they  have  no  expectation 
of  privacy.  However,  most  defense  lawyers 
readily  admit  that  other  means  of  communi- 
cation with  their  incarcerated  clients  are  also 


ing  states  to  consider  alternative  forms 
of  capital  punishment  such  as  the  firing 
squad  or  nitrogen  gas.  [See:  PLN,  April 
2015,p.40].H 

Sources:  www.pfizer.com,  www.newsweek. 
com,  www.reuters.com 


subject  to  monitoring.  Arranging  in-person 
meetings  and  “confidential”  attorney-client 
calls  is  difficult,  time-consuming  and  expen- 
sive, and  attorneys  cannot  be  certain  that 
those  communications  are  not  monitored 
in  some  manner,  too. 

According  to  Morris  J.  Fodeman,  one 
of  the  lawyers  representing  Syed  Imran 
Ahmed,  a physician  facing  Medicare  fraud 
charges  who  is  incarcerated  at  the  federal 
Metropolitan  Detention  Center  in  Brook- 
lyn, New  York,  it  often  takes  him  five  hours 
to  visit  his  client  - including  travel  time  and 
delays  at  the  jail  in  getting  his  client  to  the 
interview  room.  Fodeman  or  his  staff  must 
make  such  visits  because,  he  said,  they  need 
their  client’s  assistance  to  understand  much 
of  the  medical  evidence,  clearly  hampering 
their  defense  efforts.  Unfortunately,  Fode- 
man’s  experiences  are  replicated  at  virtually 
every  jail  throughout  the  country. 

Federal  prosecutors  have  been  un- 
apologetic,  but  a June  27,2014  ruling  by  the 
federal  judge  in  Ahmed’s  case  was  a clear 
rebuke  to  prosecutorial  overreach.  Judge 
Dora  L.  Irizarry  held  that  the  government 
was  “precluded  from  looking  at  any  of  the 
attorney-client  e-mails, period.”When  told 
by  prosecutors  that  the  government  was  not 
interested  in  the  contents  of  those  emails 
anyway,  the  judge  replied,  “That’s  hogwash. 
You’re  going  to  tell  me  you  don’t  want  to 
know  what  your  adversary’s  strategy  is? 
What  kind  of  a litigator  are  you  then?  Give 
me  a break.  Every  litigator  wants  to  know 
what  their  adversary’s  strategy  is  or  you 
spend  an  awful  lot  of  time  trying  to  figure  it 
out.”  See:  United  Hates  v.  Ahmed,  U.S.D.C. 
(E.D.  NY),  Case  No.  l:14-cr-00277-DLI. 

In  other  high-profile  criminal  cases, 
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the  defense  has  not  prevailed  in  attempts 
to  exclude  the  content  of  their  client’s  at- 
torney email  correspondence.  In  the  case 
of  reputed  Bonanno  crime  family  figure 
Thomas  De  Fiore,  federal  prosecutors  in 
Brooklyn  specifically  sought  his  attorney- 
client  emails. 

Another  federal  prisoner,  Vince  Fumo, 
a former  Pennsylvania  state  senator  and 
Democratic  political  boss,  had  his  emails 
made  public  in  which  he  criticized  prosecu- 
tors, reporters  and  the  jury  that  convicted  him. 
Prosecutors  cited  those  emails  in  their  efforts 
to  have  Fumo  resentenced  to  a longer  prison 
term;  his  sentence  was  increased  by  six  months 
in  November  2011,  and  he  was  ordered  to 
pay  an  additional  $1.1  million  in  restitution. 

The  monitoring  of  emails  sent  between 
prisoners  and  their  attorneys  is  a clear  viola- 
tion of  a defendant’s  constitutional  right  to 
counsel.  According  to  the  president  of  the 
National  Association  of  Criminal  Defense 
Lawyers,  E.G.  Morris,  having  the  option 
to  communicate  electronically  is  “funda- 
mental to  the  attorney-client  relationship.” 
This  issue  will  likely  grow  in  importance  as 
email  continues  to  replace  other  forms  of 
correspondence  between  attorneys  and  their 
incarcerated  clients. 

On  February  8,  2016,  the  American 
Bar  Association  (ABA)  announced  a 
resolution  urging  the  Department  of  Justice 
(DOJ)  and  BOP  to  ensure  future  electronic 
communications  between  defense  attorneys 
and  their  clients  remain  confidential  and 
not  subject  to  monitoring. The  ABA  argued 
that  limiting  communications  channels  for 
prisoners,  whether  deliberate  or  not,  “puts 
an  unnecessary  burden  on  the  attorney- 
client  relationship  that  isn’t  justified  by  any 
legitimate  penological  interest  and  doesn’t 
recognize  the  way  lawyers  communicate 
with  their  clients 
nowadays.” 

“There  are  ways 
to  make  this  happen 


January  6,2016,U.S.  Rep.  Hakeem  Jeffries 
introduced  a bill,  the  Effective  Assistance  of 
Counsel  in  the  Digital  Era  Act  (HR  3 864) , 
that  would  prohibit  federal  authorities 
from  reading  communications,  including 
emails,  that  are  subject  to  attorney-client 
privilege.  The  legislation  was  referred  to 
the  Subcommittee  on  Crime,  Terrorism, 
Homeland  Security,  and  Investigations, 
where  it  remains  pending. 

Former  U.S.  Attorney  Donald  K.  Stern 


INFORMATION  COLLECTED  BY  THE  FEDERAL 

government  has  revealed  the  conspicuous 
inequality  between  private  prison  execu- 
tives and  the  guards  that  their  corporations 
employ.  According  to  data  compiled  by 
the  U.S.  Bureau  of  Labor  Statistics  (BLS), 
the  median  salary  for  private  prison  and 
jail  guards  in  2015  was  $32,290.  One  in 
four  private  prison  guards  makes  less  than 
$26,091  annually  - near  the  poverty  line 
for  a family  of  four. 

By  sharp  contrast,  based  on  filings  with 
the  Securities  and  Exchange  Commis- 
sion, Corrections  Corporation  of  America 
(CCA)  Chief  Executive  Officer  Damon 
Hininger  received  a base  salary  of  $882,807 
in  2015,  which  was  augmented  by  $2.52 
million  in  other  compensation,  such  as 
bonuses  and  stock  awards.  That  same  year, 
George  Zoley,  CEO  of  the  GEO  Group, 
the  nation’s  second-largest  private  prison 
firm,  received  a $1,000,000  base  salary  with 
additional  compensation  of  $5.6  million. 

Examining  the  income  of  those  two 
CEOs  in  comparison  to  wages  paid  to 
private  prison  guards  between  2011  and 


agreed  that  revamping  the  BOP’s  existing 
email  system  to  filter  out  attorney-client 
messages  would  be  costly,  but,  he  contended, 
the  government  is  already  paying  for  the  ad- 
ditional hours  that  court-appointed  defense 
counsel  and  federal  public  defenders  waste 
visiting  their  clients  in  lieu  of  more  prompt 
and  secure  means  of  communication.  P^ 

Sources:  New  York  Times,  www.philly.com, 
www.  npr.  org,  www.  hna.  com 


2015,  In  the  Public  Interest,  a public  policy 
research  organization  that  opposes  privatiza- 
tion, found  the  median  hourly  rate  for  guards 
ranged  between  $15.53  and  $16.47  per  hour. 
In  stark  disparity,  Zoley  and  Hininger’s 
equivalent  hourly  pay  ranged  from  $426  to 
$487  per  hour  over  the  same  time  period. 

The  BLS  found  another  discrepancy 
in  the  salaries  of  private  vs.  public  prison 
guards  between  2013  and  2015,  which 
indicated  employees  of  private  prison  com- 
panies earned  roughly  $6,000  to  $9,000  less 
than  their  public  counterparts.  According 
to  the  BLS,  the  2015  median  salary  for 
guards  at  publicly-operated  prisons  was 
about  $41,160.  P^ 

Source:  www. inthepublicinterest.org 
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Private  Prison  Execs  Continue  to 
Make  Much  More  than  Guards 


Seventh  Circuit  Affirms  Prison  Policy  Banning 
Adult  Magazines,  with  Caveats 


Tobias  Payton,  a prisoner  at  the  StateviUe 
Correctional  Center  in  Illinois,  was  de- 
nied access  to  a number  of  adult  magazines 
depicting  naked  or  scantily  clad  women, 
and  filed  suit  in  federal  court  alleging 
violation  of  his  First  Amendment  rights. 
Those  rights,  he  argued,  included  “access 
to,  as  well  as  creation  and  dissemination  of, 
oral  and  written  communication,  including 
magazines.” 

The  district  court  agreed  with  State- 
ville’s  policy  banning  adult  magazines  and 
granted  summary  judgment  to  the  defen- 
dants, citing  a former  warden’s  statement 
that  such  publications  constitute  a possible 
threat  to  institutional  security. 

Payton  appealed  the  censorship  of  the 
magazines,  which  included  Bootylicious, 
Black  Video  Illustrated , Players  Nasty,  Black 
Tail,  Adam  Film  World  Guide  Porn  Stars, 
Tight  and  Naughty  Neighbors. 

The  former  warden,  Marcus  Hardy, 
named  as  a defendant  in  the  lawsuit,  had 
advanced  several  justifications  for  the  policy, 
including  his  belief  that  “(1)  the  inmates 
will  engage  in  black- market  trading  for  the 
publications  and  photographs;  (2)  inmate- 
on-inmate  violence  and  intimidation 
increases,  especially  when  these  publications 
become  lost,  stolen,  and/or  when  there  is 
a perception  that  the  publications  are  not 
being  fairly  traded  or  shared;  and  (3)  female 
employees ...  are  more  often  objectified  and 
harassed....” 

On  December  1,  2015  the  Seventh 
Circuit  ruled  in  favor  of  the  prison’s  ban  on 
adult  reading  materials,  citing  the  standard 
set  forth  in  Turner  v.  Safley,  482  U.S.  78 
(1987):  “When  a prison  regulation  im- 
pinges on  inmates’  constitutional  rights,  the 
regulation  is  valid  if  it  is  reasonably  related 
to  legitimate  penological  purposes. ’’The  ap- 
pellate court  cautioned  that  “Great  latitude 
is  not  the  same  as  unreviewable  discretion,” 
but  noted  the  only  evidence  submitted 
regarding  the  policy  banning  adult  publica- 
tions was  Hardy’s  sworn  statement. 

“[T]he  plaintifF produced  no  evidence 
contrary  to  that  of  the  warden,”  or  evidence 
that  indicated  the  warden’s  statement  “was 
based  more  upon  impression  than  data,”  the 
Court  of  Appeals  wrote.  The  Court’s  find- 


by  Derek  Gilna 

ing  was  limited  to  the  facts  and  procedural 
history  of  this  case,  and  it  remarked  that  its 
decision  to  uphold  the  publication  ban  was 
not  “ironclad.” 

“Stateville’s  policy  may  be  ineffectual 
- and  it  is  costly.  Staff  is  deflected  to  skim- 
ming boatloads  of  pornographic  magazines. 
Prisoners  are  denied  access  to  reading 
material  that  would  lighten  slightly  the 
burden  of  imprisonment  in  a maximum- 
security  prison  and  might  reduce  rather 
than  increase  disciplinary  problems  at  the 
prison,”  the  appellate  court  stated.  “The 
Illinois  Department  of  Corrections,  which 
owns  and  administers  Illinois  state  prisons, 
might  be  well  advised  to  study  Stateville’s 


A 5 5 -YEAR-OLD  MOTHER  OF  SEVEN  DIED 

in  a Pennsylvania  jail  cell  on  June  7, 
2014  while  serving  a 48-hour  sentence  for 
failure  to  pay  truancy  fines  and  court  costs 
that  totaled  about  $2,000. 

Eileen  DiNino  was  jailed  by  Berks 
County  District  Judge  Dean  Patton  for 
debts  that  had  been  accruing  since  1999. 
The  truancy  violations  caused  by  her  chil- 
dren missing  school  were  numerous,  each 
resulting  in  up  to  a $75  fine,  but  DiNino’s 
debt  increased  as  a laundry  list  of  court  costs 
began  to  add  up.  In  one  case,  for  example, 
she  was  billed  $8.00  for  a “judicial  computer 
project,”  $60.00  for  county  constables  and 
$10.00  for  postage. 

“The  woman  didn’t  have  any  money,” 
said  Diana  Sealy,  whose  son  married  DiNi- 
no’s daughter.  “Years  ago,  I tried  to  help  her 
out.  She  had  all  these  kids.” 

Judge  Patton  referred  to  DiNino  as  a 
“lost  soul,”  and  said  it  was  only  reluctantly 
that  he  sent  her  to  jail.  He  noted  that  a 
short  stint  behind  bars  can  sometimes 
“break  the  habit”  of  parents  who’d  rather 
party  into  the  night  and  not  get  their  kids 
to  school  the  next  day.  The  judge  added 


pornography  policy  - and  with  an  open 
mind.” 

Citing  a 2011  study  entitled  “Studies 
on  Sexually  Explicit  Materials  in  State 
Prisons,”  published  in  the  Criminal  Justice 
Policy  Review,  the  Court  of  Appeals  said  the 
study  found  “little  or  no  existing  evidence” 
connecting  pornography  with  an  increase  in 
violence  or  mistreatment  of  women  - sug- 
gesting that  the  Court,  given  more  evidence 
and  a stronger  argument  against  a ban  on 
adult  publications  by  prison  officials,  might 
rule  differently  on  the  same  issue  in  a dif- 
ferent case.  The  judgment  of  the  district 
court  was  affirmed.  See:  Payton  v.  Cannon, 
806  F.3d  1109  (7th  Cir.  2015).  H 


that  he  had  lost  sleep  over  her  death. 

DiNino  did  not  work  or  appear  to  have 
much  support  for  her  four  children  who  still 
lived  at  home,  Patton  said.  “She  cared  about 
her  kids,  but  her  kids  ruled  the  roost.  She 
was  just  accepting  what  was  coming,  and 
let  the  cards  fall  where  they  may.” 

DiNino’s  imprisonment  over  truancy 
fines  and  court  fees  was  not  unusual,  par- 
ticularly for  women.  Since  2000,  more  than 
1,600  people  have  been  jailed  for  court  and 
truancy-related  debts  in  Berks  County 
alone,  two-thirds  of  them  women. 

Studies  by  the  ACLU  and  the  Bren- 
nan Center  for  Justice  have  chronicled  the 
now-common  practice  of  jailing  people  for 
traffic  fines,  court  costs  and  other  fees  as- 
sociated with  the  justice  system,  effectively 
creating  debtors’  prisons.  [See:  PLN,  May 
2011,  p.40].  Such  low-level  offenders  are 
disproportionately  female  and  people  of 
color;  virtually  every  state  has  laws  like 
Pennsylvania’s,  and  the  demographic  break- 
downs are  similar. 

While  Judge  Patton  questioned  his 
state’s  practices,  he  still  felt  constrained  to 
apply  them  in  DiNino’s  case  and  send  her 
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to  jail.  “The  lady  didn’t  need  to  be  there,”  he 
said.  “We  don’t  do  debtors’ prisons  anymore. 
That  went  out  100  years  ago.” 

In  fact,  many  jurisdictions  take  a 
Dickensian  approach  to  jailing  people  who 
fail  to  pay  their  debts,  including  in  truancy 
cases.  Police  in  Dayton,  Ohio  have  con- 
ducted roundups  to  arrest  parents  of  truant 
children;  so  have  officers  in  Baton  Rouge, 
Louisiana,  who  arrested  eight  parents  in 
one  day.  Truancy  sweeps  have  also  been 
conducted  in  Jacksonville,  Florida. 

“We’re  serious  about  this,”  said  George 
Marshall  with  the  State’s  Attorney’s  office 
in  Jacksonville,  referring  to  truancy  arrests. 
“This  whole  process  is  to  get  the  attention 
of  the  parents  so  they  can  work  harder  to 
keep  those  kids  in  school  regularly.  If  they 
are  not  there,  they  can’t  learn.” 

Of  course  it  may  be  disruptive  and 
potentially  traumatizing  for  children  when 
their  parents  are  hauled  off  to  jail,  which  can 
have  an  impact  on  their  ability  to  learn  and 
academic  performance,  too. 

Incarcerating  parents  for  truancy  fines 
is  in  line  with  a general  trend  of  locking 
up  minor  offenders  despite  overcrowding 
in  local  jails.  A recent  study  in  New  York 
City  found  that  during  a one-year  period, 
11,000  people  spent  all  of  their  pretrial 
time  behind  bars  because  they  were  unable 
to  post  bonds  of  $100  or  less. 

According  to  a June  19,  2015  article 
in  the  New  York  Daily  News,  all  states  have 
compulsory  attendance  laws  for  school- 
children,  and  truancy  violations  can  carry 
up  to  a year  in  jail  in  addition  to  fines.  In 
Pennsylvania,  parents  can  be  sanctioned  if 
their  children  have  more  than  three  days  of 
unexcused  absences. 

Judge  Patton  recalled  that  DiNino  of- 
ten appeared  unkempt  in  court,  but  on  the 
day  of  her  final  appearance  she  was  clean 
and  neat.  She  had  combed  her  hair,  put  on 
clean  sweatpants  and  taped  her  broken  eye- 
glasses. “She  was  a different  person,”  Patton 
said.  “She  was  cleaned  up.  She  was  smiling. 
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I think  she  realized,  when  this  is  done,  the 
weight  was  off  her  shoulders.” 

State  police  announced  in  September 
2014  that  no  criminal  charges  would  be 
filed  in  connection  with  DiNino’s  death. 
According  to  Berks  County  officials,  she 
died  due  to  natural  causes. 

DiNino’s  family  filed  a wrongful  death 
lawsuit  against  the  county  and  its  private 
health  care  provider,  PrimeCare  Medical, 
in  April  2015.  The  suit  alleged  that  jail  and 
medical  staff  had  failed  to  provide  adequate 
care  despite  DiNino’s  repeated  complaints 
of  chest  pain  and  difficulty  breathing.  She 
was  diagnosed  with  uncontrolled  high 
blood  pressure  upon  intake,  but  never  re- 
ceived any  treatment  or  further  check-ups. 
DiNino  was  found  unresponsive  in  her 
cell  the  following  afternoon  and  later  died 
at  a hospital;  the  coroner  determined  her 
death  was  caused  by  high  blood  pressure- 
induced  heart  failure.  The  lawsuit  settled  in 
January  2016  under  confidential  terms.  See: 
Tarnoski  v.  County  of  Berks,  U.S.D.C.  (E.D. 
Penn.),  Case  No.  5:15-cv-02000-EGS. 

“That  was  full  neglect  to  me,”  said 
DiNino’s  cellmate,  Nicole  Lord,  who  was 
serving  time  for  unpaid  parking  fines.  “I 
do  not  think  she  deserved  to  be  there  and 
I do  not  think  she  deserved  to  die  like  that 
either.” 

In  a bipartisan  effort  to  reform  Penn- 
sylvania’s laws  regarding  truancy  violations, 
two  state  representatives  introduced  House 
Bill  141,  also  known  as  “Eileen’s  Law,” 
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in  2015.  The  bill  would  allow  courts  to 
sentence  truancy  offenders  to  community 
service  instead  of  incarceration,  though 
short  jail  sentences  still  remained  an  option. 

“Prisons  were  meant  for  hardcore  crim- 
inals, not  mothers  with  kids  that  don’t  want 
to  go  to  school,”  said  state  Rep.  Thomas 
Caltagirone.  “It  needs  to  be  tweaked  in  the 
Senate,  but  it’s  a good  bill.” 

“We  have  to  get  away  from  the  1840s 
Dickens  mentality  of  putting  people  in 
debtors’  prison  for  truancy,  parking  tickets 
and  littering  fines,”  added  state  Rep.  Mark 
Gillen. 

Although  the  legislation  failed  to  pass, 
a similar  bill  (HB  1907)  was  introduced  in 
March  2016  and  remains  pending.  Mean- 
while, Berks  County  Commissioner  Kevin 
R.  Barnhardt,  chairman  of  the  county’s 
prison  board,  summed  up  the  tragedy  of 
DiNino’s  death: 

“This  woman  died  in  prison,  away  from 
her  family  ...  and  for  what?” 

Sources:  http://truth-out.org,  www.alternet. 
org,  www.cbsnews.com,  www.readingeagle. 
com,  www.pennlive.com, www.wfmz.com, 
www.  abcnews.go.  com,  www.  nydailynews.  com 
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Georgia:  Federal  Court  Finds  Bond  System  Unfair 
to  Indigent  Defendants,  Enters  Injunction 

by  Derek  Gilna 


Maurice  Walker,  54,  was  arrested 
in  the  City  of  Calhoun,  Georgia  for 
public  intoxication  in  September  2015, 
and  told  that  if  he  posted  a 1160  bond  he 
could  go  free  until  his  first  court  date.  Un- 
fortunately Walker  was  indigent,  living  on 
a small  fixed  income  and  could  not  afford 
to  pay  the  bond;  consequently,  he  had  to 
spend  two  weeks  in  jail.  He  filed  a § 1983 
civil  rights  suit  in  federal  court  that  alleged 
Fourteenth  Amendment  due  process  viola- 
tions and  requested  both  preliminary  and 
permanent  injunctive  relief.  After  extensive 
litigation,  the  court  ordered  the  city  to 
modify  its  bond  system. 

In  his  lawsuit,  later  certified  as  a class- 
action,  Walker  challenged  “the  use  of  fixed 
amounts  of  secured  money  bail  that  results 
in  the  detention  of  only  the  poorest  of  those 
arrested  for  petty  offenses.”  He  sought  “a 
declaration  that  [such]  conduct  is  unlawful, 
and  injunctive  relief  assuring  that  his  rights 
and  the  rights  of  the  other  class  members 
will  not  continue  to  be  violated.” 

Walker  also  alleged  that  the  city  had 
a policy  and  practice  of  refusing  “to  release 
traffic  and  misdemeanor  arrestees  from 
jail  unless  they  pay  a generically  set  bond 
amount,”  which  varied  by  offense  but  usu- 
ally ranged  from  $90  to  $1,000,  according 
to  the  district  court.  The  court  accepted 
Walker’s  assertions  that  the  city  failed  to 
consider  any  “individualized  factors”  in  set- 
ting bonds,  and  that  “anyone  who  cannot 
afford  to  pay  is  held  in  jail  for  up  to  seven 
days  before  [Defendant]  brings  its  arrestees 
before  the  municipal  court.” 

Walker  stated  in  his  complaint  that 
as  a result  of  his  arrest  he  was  denied  the 
medication  he  is  required  to  take  on  a daily 
basis  for  a mental  health  condition,  and 
that  since  he  did  not  receive  the  medication 
while  incarcerated  due  to  his  inability  to 
post  bond,  he  was  hospitalized  for  a short 
time  following  his  release. 

After  reviewing  the  evidence  submitted 
by  the  parties,  the  district  court  found  the 
facts  were  not  in  dispute  and  the  matter  was 
“ripe  for  resolution.”  In  its  findings  of  fact, 
the  court  held  that  Walker  was  entitled  to 
a preliminary  injunction  because  his  claims 
had  a substantial  likelihood  of  success.  “The 


Equal  Protection  Clause  of  the  Fourteenth 
Amendment  generally  prohibits  ‘punishing 
a person  for  his  poverty,’”  the  court  wrote, 
citing  Bearden  v.  Georgia,  461  U.S.  660 
(1983). 

The  district  court  further  noted  that 
recent  decisions,  including  Cooper  v.  City 
of  Dothan,  2015  U.S.  Dist.  LEXIS  78813 
(M.D.  Ala.  June  18,  2015),  had  found 
similar  bond  procedures  unconstitutional. 
Most  persuasive  was  the  ruling  in  United 
States  v.  Flowers,  946  F.Supp.2d  1295 
(M.D.  Ala.  May  22, 2013),  which  held  “It 
is  unconstitutional  to  keep  a defendant  in 
prison  longer  than  the  maximum  time  for 
her  crime  merely  because  she  is  unable  to 
pay  a court-ordered  fine,  and,  similarly,  it 
violates  the  Constitution’s  guarantee  of 
equal  protection  under  the  laws  to  convert  a 
fine-only  sentence  into  a prison  term  based 
on  inability  to  pay.” 

In  another  recent  case,  the  City  of 
Moss  Point,  Mississippi  was  ordered  to  stop 
using  its  secured  bail  system  after  a lawsuit 
was  filed  challenging  that  practice.  [See: 
PAM,  June  2016,  p.42]. 


On  May  27,  2016,  Amnesty  Inter- 
national  reported  that  the  South  Sudan 
was  using  repurposed  shipping  containers 
to  house  prisoners  at  a detention  site  in  Go- 
rom.  Amnesty’s  Regional  Director  for  East 
Africa,  the  Horn  and  the  Great  Lakes,  Mu- 
thoni  Wanyeki,  warned  that  detainees  were 
’’suffering  in  appalling  conditions  and 
their  overall  treatment  is  nothing  short  of 
torture.” 

The  human  rights  organization  said 
the  prisoners  were  fed  sparingly  - only  once 
or  twice  a week  - and  not  given  enough 
clean  drinking  water.  Further,  the  shipping 
containers  were  poorly  ventilated;  in  Octo- 
ber 2015,  more  than  50  people  died  from 
asphyxiation  after  being  locked  inside  one 
of  the  makeshift  cells. 

Amnesty  International  was  able  to 
obtain  evidence  of  the  horrific  conditions 


The  district  court  granted  Walker’s 
motion  for  a preliminary  injunction  ban- 
ning the  defendant’s  bond  procedures  on 
January  28, 2016,  despite  the  fact  that  the 
city  had  changed  its  bond  system  shortly 
after  he  filed  suit. 

The  court  ordered  the  city  “to  imple- 
ment post-arrest  procedures  that  comply 
with  the  Constitution,  and  ...  unless  and 
until  Defendant  implements  lawful  post- 
arrest procedures,  Defendant  must  release 
any  other  misdemeanor  arrestees  in  its  cus- 
tody, or  who  come  into  its  custody,  on  their 
own  recognizance  or  on  an  unsecured  bond 
in  a manner  otherwise  consistent  with  state 
and  federal  law  and  with  standard  booking 
procedures.  Defendant  may  not  continue  to 
keep  arrestees  in  its  custody  for  any  amount 
of  time  solely  because  the  arrestees  cannot 
afford  a secured  monetary  bond.” 

The  City  of  Calhoun  has  appealed  the 
injunction  and  class-action  certification, 
and  its  appeal  remains  pending.  See:  Walker 
v.  City  of  Calhoun,  U.S.D.C.  (N.D.  Ga.), 
Case  No.  4:15-cv-00170-HLM;  2016  U.S. 
Dist.  LEXIS  12305.  P^ 


after  procuring  a satellite  image  of  the  site 
which  showed  four  shipping  containers 
surrounded  by  two  fences.  The  organization 
said  most  of  the  detainees  were  civilians 
accused  of  having  ties  to  a rebel  group,  the 
Sudan  People’s  Liberation  Movement/ 
Army-in  Opposition  (SPLM/A-IO). 
While  the  prisoners  were  not  charged  with 
any  crimes,  they  had  no  access  to  visitors, 
including  family  members  or  attorneys. 

“All  detainees  should  be  released  or 
charged  and  brought  before  independent 
courts.  Civilian  detainees  should  only  be 
held  in  civilian  detention  facilities  and  tried 
by  civilian  courts,”  Wanyeki  stated.  Major- 
General  Marial  Nour,  Director  of  Military 
Intelligence  for  the  South  Sudan,  did  not 
comment  on  the  Amnesty  report.  P^ 

Source:  www.ibtimes.co.uk 
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Alabama:  Federal  and  state  officials 
raided  the  Sumter  County  Jail  on  March 
8,  2016  as  part  of  an  investigation  into 
the  Sumter  County  Sheriff’s  Department. 
The  search  led  a grand  jury  to  recommend 
the  impeachment  of  SherifFTyrone  Clark 
and  issue  an  indictment  against  him  the 
next  month.  A report  issued  by  the  grand 
jury  accused  Clark  of  willfully  failing  to 
prevent  contraband  in  the  jail,  allowing 
prisoners  access  to  firearms  and  using 
prisoner  labor  at  his  own  residence  as 
well  as  in  paid  positions  elsewhere,  from 
which  he  withheld  a portion  of  their  pay. 
The  report  also  detailed  Clark’s  attempt  to 
coerce  a female  employee  to  have  sex  with 
him.  The  sheriff  is  further  alleged  to  have 
neglected  to  secure  and  supervise  prison- 
ers - one  of  whom  was  allowed  to  have  sex 
with  a female  visitor. 

Alabama:  According  to  a March  25, 
2016  press  release  from  the  Alabama  De- 
partment of  Corrections,  prisoner  Johnny 
Lee  Spears,  31,  died  after  being  stabbed 
by  fellow  prisoner  Latarian  Martel  Frison 
at  the  Elmore  Correctional  Facility.  The 
fatality  at  Elmore  was  the  latest  in  a surge 
of  violent  incidents  in  Alabama  prisons, 
closely  following  two  riots  at  Flolman 
Prison  the  previous  week.  [See:  PLN,  May 
2016,  p.l].  Governor  Robert  J.  Bentley 
issued  his  own  statement  following  the 
DOC’s  release,  saying,  in  part,  “Tonight’s 
stabbing  at  Elmore  Correctional  Facility 
is  another  sad  reminder  of  the  crisis  inside 
the  prison  system.  The  violence  is  spiraling 
out  of  control  and,  left  unaddressed,  poses 
a major  threat  to  public  safety.” 

Alaska:  On  March  11,  2016,  KTVA. 
com  reported  that  a select  group  of  female 
prisoners  at  the  Fliland  Mountain  Cor- 
rectional Center  care  for  Iditarod  sled  dogs 
that  are  “dropped”  during  the  race  due  to 
injury  or  poor  health  while  their  owners 
continue  with  the  rest  of  the  sled  team.  The 
women  comfort  the  animals,  feed  them,  give 
medications  and  clean  up  after  the  dogs. 
This  job  assignment  is  considered  a privilege 
for  the  prisoners  and  continues  an  Iditarod 
tradition  that  began  in  1974. 

Arizona:  Corrections  Corporation 
of  America  (CCA)  was  fined  $3,500  on 
March  7, 2016  by  the  Arizona  Division  of 
Occupational  Safety  and  Flealth  for  viola- 
tions discovered  after  a July  2015  clothing 
dryer  fire  at  the  company’s  Florence  Cor- 


News  in  Brief 

rectional  Center.  No  one  was  injured  in 
the  blaze,  but  black  smoke  was  visible  for 
miles  after  flames  ignited  the  roof.  The 
safety  inspectors  determined  that  CCA  did 
not  have  proper  evacuation  plans  for  staff 
members  and  recommended  a $4,500  fine; 
the  Industrial  Commission  of  Arizona  low- 
ered the  fine  by  $1,000  during  its  February 
2016  meeting.  CCA  did  not  comment  on 
the  violations. 

Arkansas:  Jefferson  County  jail  guards 
James  Ferguson,  18,  and  Lafarius  Hoskins, 
25,  were  placed  on  paid  administrative  leave 
pending  an  investigation  into  their  alleged 
sexual  assault  of  a female  prisoner.  Sheriff 
Gerald  Robinson  rescinded  jail  adminis- 
trator Greg  Bolin’s  decision  to  fire  the  two 
guards,  instead  authorizing  paid  leave  until 
further  disciplinary  actions  were  finalized. 
According  to  an  affidavit,  the  victim  was 
raped  by  Ferguson  in  a male  employees’ 
restroom  at  the  jail  then  told  by  Hoskins,  “If 
you  tell,  you  will  be  in  trouble. ’’The  guards 
were  arrested  on  March  5,2016;  Pine  Bluff 
District  Court  Judge  John  Kearney  set  their 
bond  at  $50,000  each. 

Australia:  Up  to  40  prisoners  hurled 
mugs,  food  and  chairs  at  prison  staff  dur- 
ing a March  6,  2016  riot  at  the  Brisbane 
Women’s  Correctional  Centre.  According 
to  the  Queensland  Corrective  Services 
Investigation  Unit,  the  riot  began  when 
guards  apprehended  a prisoner  who  was 
climbing  an  exercise  yard  fence.  “They 
assaulted  staff  and  one  was  bitten  on  the 
hand,  punched,  kicked,  attacked  with  mis- 
siles and  chairs,” a CourierMail.com  source 
said.  The  head  of  the  emergency  response 
group  met  with  the  protesting  prisoners 
and  agreed  to  accommodate  their  most 
ardent  demand  - the  women  were  allowed 
to  make  coffee  before  returning  to  their 
cells.  Two  prisoners  and  one  guard  were 
injured  in  the  melee. 

California:  The  Santa  Clara  County 
Sheriff’s  Department  confirmed  that  a 
guard  at  the  Elmwood  Correctional  Facility 
was  beaten  by  a group  of  10  prisoners  on 
December  24, 2015.  Jail  officials  described 
the  incident  as  gang-related.  The  unnamed 
officer  was  attacked  in  the  day  room  after 
confronting  a prisoner  about  a package  of 
contraband;  Assistant  SherifFTroy  Beliveau 
said  the  guard  was  taken  to  Saint  Louise 
Hospital  and  treated  for  multiple  injuries. 
He  added  the  incident  will  lead  to  policy 


changes  at  the  jail.  “We’re  looking  at  addi- 
tional staffing  for  these  areas  and  possibly 
not  allowing  as  many  to  come  out  at  one 
time  so  that  they  can  be  managed  by  our 
staff,”  Beliveau  said. 

California:  Angela  Zuniga’s  family 
said  she  complained  to  jail  staff  that  she 
was  in  pain  and  not  feeling  well  after  be- 
ing returned  to  the  West  Valley  Detention 
Center  following  an  emergency  C-section 
and  hysterectomy  surgery.  Jail  staff  tried 
to  force  her  into  performing  physical 
labor  with  other  prisoners,  and  placed  her 
in  solitary  confinement  when  she  was  in 
too  much  pain  to  do  the  work.  Zuniga 
collapsed  on  February  27,  2016  and  was 
taken  to  Arrowhead  Regional  Medical 
Center,  where  she  died  two  weeks  after 
giving  birth.  Her  death  occurred  just  a 
month  after  a class-action  lawsuit  was 
filed  alleging  inadequate  medical  care  for 
prisoners  at  the  facility. 

California:  Santa  Clara  County  Sher- 
iff Laurie  Smith  used  her  own  credit  card 
to  pay  $761  at  Costco  for  a video  surveil- 
lance system  that  she  helped  install  at  the 
county  jail  on  March  2,  2016.  Previously, 
county  officials  had  informed  the  sheriff 
that  the  camera  system  she  had  requested 
would  take  two  years  to  procure  and  $20 
million  to  install.  In  response,  the  “frus- 
trated” sheriff  took  matters  into  her  own 
hands  to  improve  security  at  the  jail.  “If 
there  is  a complaint  against  deputies  we 
can  look  at  tape,”  Smith  said.  “If  [there  is 
an]  assault  on  staff  we  can  use  it  as  evi- 
dence. It’s  good  for  everyone.” 

Canada:  In  December  2015,  around 
50  prisoners  at  the  Regina  Correctional 
Centre  staged  a hunger  strike  after  a pri- 
vate food  vendor,  Compass  Group,  served 
uncooked  eggs  so  distasteful  that  prisoner 
Forrest  Pelletier  said,  “I  wouldn’t  serve  this 
to  my  dog.”  A separate  5-day  hunger  strike 
at  the  same  facility  ended  on  March  7, 
2016.  The  more  recent  strike  was  initiated 
by  15  prisoners  whose  demands  included 
an  increase  in  commissary  allowances, 
religious  sweat  lodge  access,  more  cable 
TV  channels  and  more  time  outside  their 
cells  in  a larger  open-air  yard.  Drew  Wilby 
with  the  Saskatchewan  Ministry  of  Justice 
said  the  striking  prisoners  are  held  in  the 
province’s  highest-security  unit  and  most 
of  their  demands  were  likely  to  go  unmet 
due  to  their  security  level. 
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Florida:  PLN  has  previously  reported 
on  major  misconduct  by  employees  of 
prison  food  service  contractor  Aramark. 
[See,  e.g.:  PLN,  Dec.  2015,  p.l] . On  March 
9,  2016,  yet  another  Aramark  kitchen 
worker  was  arrested,  this  time  for  smug- 
gling contraband  into  the  Monroe  County 
Detention  Center  in  Key  West.  Donna 
Launer,  43,  used  prisoner  Kristofer  Lluis  to 
deliver  sexually  explicit  letters  and  photos 
to  another  prisoner,  Daniel  Rodriguez, 
with  whom  she  had  developed  a romantic 
relationship.  When  confronted,  Rodriguez 
and  Launer  admitted  they  had  “kissed 
and  rubbed”  each  other,  but  denied  hav- 
ing had  sexual  intercourse.  Launer  faces  a 
third-degree  felony  charge  of  smuggling 
contraband  into  a jail  facility,  while  Lluis 
was  also  charged  for  his  role  in  the  smug- 
gling scheme. 

Guyana:  Prisoner  Dwayne  Lewis  told 
a Prison  Services  Commission  of  Inquiry 
that  he  heard  someone  give  an  order  to 
“lock  the  door  and  let  them  die  in  there” 
as  he  escaped  from  a fire  that  killed  17 
prisoners  at  the  Camp  Street  Penitentiary 
on  March  3, 2016.  Lewis  recounted  to  the 
Commission  that  an  officer  identified  as 
“Patterson”  had  refused  to  open  the  door 
as  the  prisoners  burned  to  death.  The  blaze, 
although  of  unknown  origin,  occurred  dur- 
ing a riot  sparked  by  a contraband  sweep 
conducted  at  the  facility  two  days  earlier. 
Less  than  three  weeks  later,  a prisoner  set 
a fire  in  his  “stronghold  cell”  - Director  of 
Prisons  Carl  Graham  told  Guycma  Times 
that  the  prisoner  said  his  intention  was  to 
“burn  the  prison  down.  "Prison  staff  quickly 
extinguished  the  flames. 

Indiana:  A supervisor  at  the  Lib- 
erty Hall  women’s  work  release  facility 
was  charged  on  March  3, 2016  with  two 
counts  of  trafficking  with  an  inmate, 
bribery,  sexual  misconduct  and  official 
misconduct.  According  to  the  Marion 
County  prosecutor’s  office,  Marco  Sim- 
mons offered  to  divert  dirty  urine  screens 
for  work  release  prisoners  in  exchange 
for  money  or  sex.  He  is  also  alleged  to 
have  delivered  cell  phones  and  drugs  into 
the  facility.  Liberty  Hall  is  operated  by 
for-profit  prison  company  Community 
Education  Centers  (CEC). 

Indiana:  According  to  Decatur  Coun- 
ty Sheriff  Greg  Allen,  county  jail  prisoner 


Bradley  J.  Martin  made  a brief  run  for  free- 
dom on  March  2, 2016  after  overcrowded 
conditions  caused  him  to  be  housed  tem- 
porarily in  the  jail’s  visitation  area.  Martin 
broke  out  a light  fixture  and  climbed  into 
the  ceiling  to  escape  through  the  front  door 
of  the  facility.  An  alert  FedEx  driver  notified 
police  about  Martin,  and  he  was  located  just 
four  minutes  later  on  the  front  porch  of  a 
house  about  two  blocks  away.  Sheriff  Allen 
attributed  the  escape  to  a “design  flaw”  in 
the  37-year-old  jail  that  allowed  Martin 
egress  through  the  ceiling  panels. 

Indiana:  Indiana  Women’s  Prison 
guard  Lamont  Williams,  55,  was  fired  in 
February  2016  and  arrested  on  March  7, 
2016  for  orally  raping  a prisoner  in  2014 
and  again  in  2015.  He  now  faces  pre- 
liminary charges  of  two  counts  of  sexual 
misconduct  and  one  count  of  official  mis- 
conduct. State  police  said  that  Williams’ 
arrest  stemmed  from  a more  than  half-year 
investigation  triggered  after  the  prisoner 
was  able  to  spit  Williams’  semen  into  a tis- 
sue and  give  it  to  authorities  as  evidence  of 
the  sexual  assault.  Williams  initially  denied 
the  incidents  but  failed  a polygraph  exam. 
He  later  admitted  to  the  assaults,  saying 
of  his  crimes,  “Stupid,  stupid,  stupid.  I was 
weak.”Williams  had  worked  for  the  Indiana 
Department  of  Correction  since  2007. 

Italy:  Inside  the  Bollate  Penitentiary 
on  the  outskirts  of  Milan,  formally-dressed 
waiters  glide  through  the  crowded  dining 
room  of  InGalera,  a “sleek,  airy  and  mod- 
ern” restaurant.  Convicted  criminals  from 
the  medium-security  prison  prepare  and 
serve  Italian  cuisine  to  both  Milanese  elite 
and  dining  families.  The  New  York  Times 
reported  on  March  5,  2016  that  Italy’s 
prison  system  has  struggled  for  years  to 
balance  punishment  with  rehabilitation  to 
reduce  recidivism.  The  Times  said  InGalera 
is  only  one  of  several  innovative  prisoner 
programs  at  the  Bollate  facility.  Prison- 
ers can  also  attend  classes  on  theater  and 
painting,  learn  carpentry  skills,  work  with 
horses  in  the  prison’s  stable,  or  participate 
in  employment  offered  on  prison  grounds 
by  outside  companies. 

Louisiana:  A triathlon  called  “Escape 
from  Angola,”  scheduled  for  March  20, 
2016,  was  canceled  after  the  organizer, 
Freshjunkie  Racing,  received  backlash  about 
the  appropriateness  of  the  event.  “This  is  a 
disgusting  concept  for  an  event,”  one  critic 
commented.  “The  despair  and  suffering 
associated  with  Angola  should  not  be  used 


as  a backdrop  for  a race.”  Another  com- 
menter  added,  “I’m  really  trying  to  imagine 
the  workaround  in  your  head  that  makes 
the  concept  and  pitch  for  this  event  not 
grossly  offensive.”  Freshjunkie  announced 
the  cancellation  of  the  race  in  early  March 
after  the  organizers  reported  receiving  per- 
sonal attacks  and  threats,  stating,  “We  do 
not  feel  like  we  can  offer  a safe  environment 
for  our  athletes.” 

Maine:  The  brother  of  prisoner  Micah 
Boland  filed  a lawsuit  on  February  29, 
2016  against  former  Maine  State  Prison 
Warden  Rodney  Bouffard  and  Deputy 
Warden  Michael  Tausek.  The  suit  alleges 
that  the  two  prison  officials  were  aware 
that  prisoner  Richard  A.  Stahursky  had 
vowed  to  kill  “child  molesters”  before  he 
murdered  Boland.  According  to  court 
filings,  the  warden  and  deputy  warden 
met  with  Stahursky  in  2013  after  finding 
a shank  in  his  cell  and  he  told  them  he 
could  not  assure  them  he  wouldn’t  stab 
someone,  but  they  assigned  him  to  be 
housed  with  Boland  despite  that  warning. 
Stahursky  was  sentenced  to  life  in  prison 
in  December  2015  for  the  attack  and  told 
the  sentencing  judge  that  prison  officials 
were  responsible  for  Boland’s  death.  The 
lawsuit  seeks  unspecified  damages. 

Michigan:  On  February  27,  2016, 
media  outlet  mLive.com  reported  that 
48-year-old  prisoner  Bryan  Crowley  had 
been  acquitted  of  solicitation  of  murder. 
Prosecutors  alleged  that  Crowley  had 
approached  another  prisoner  at  the  Gus 
Harrison  Correctional  Facility  in  Lenawee 
County  about  arranging  the  killing  of  the 
state  trooper  who  had  initially  helped  put 
Crowley  behind  bars.  Crowley,  who  at- 
tempted to  solicit  a hit  on  his  ex-wife  in 
2013,  is  currently  serving  a 4-to-20  year 
sentence  for  lesser  charges  of  drug  solici- 
tation and  conspiracy  in  that  case.  In  both 
incidents,  Crowley  was  charged  after  un- 
dercover officers  agreed  to  accept  payment 
to  commit  the  murders.  Crowley’s  attorney, 
George  Lyons,  said  of  the  jurors  in  the  case 
involving  the  trooper,  “It  was  a tough  case. 
They  got  it  right.” 

Michigan:  Longtime  Ingham  County 
prosecutor  Stuart  Dunnings  III,  who  had 
a reputation  as  a tough  opponent  of  pros- 
titution, paid  for  sex  “hundreds  of  times” 
between  2010  and  2015,  according  to  a 
March  16,  2016  report  by  The  Washington 
Post. The  63-year-old  D.A.  faces  15  criminal 
counts  after  becoming  ensnared  by  a federal 
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investigation  into  human  trafficking.  Along 
with  ten  misdemeanor  counts  of  engag- 
ing the  services  of  a prostitute,  Dunnings 
was  charged  with  a single  count  of  felony 
pandering  and  could  serve  up  to  20  years 
if  convicted  of  that  crime.  The  remaining 
charges  include  the  use  of  a prostitute’s  ser- 
vices and  willful  neglect  of  duty.  Dunning’s 
lawyer,  G.  Michael  Hocking,  said  in  court 
that  he  believed  the  charges  were  politically 
motivated.  Attorney  General  Bill  Schuette 
has  called  for  Dunning’s  resignation. 

Minnesota:  Prisoner  Shawn  Michael 
Provost,  37,  and  his  36-year-old  wife, 
Valys  Marie  Provost,  face  charges  after 
exchanging  balloons  filled  with  contraband 
during  an  approved  meeting  with  their 
attorney  in  a holding  area  at  the  Moose 
Lake  Correctional  Facility.  Investiga- 
tors monitored  a phone  call  between  the 
couple  in  which  Mr.  Provost  mentioned 
that  one  of  the  items  his  wife  had  given 
him  “had  not  come  out.”  He  was  placed 
in  a dry  cell  where  jailers  later  recovered 
the  contraband.  On  March  9,  2016,  the 
Provosts  were  charged  with  three  felony 
counts  and  two  gross  misdemeanor  counts 
for  the  smuggling  conspiracy. 

Nebraska:  Nebraska  Department  of 
Correctional  Services  spokesman  Andrew 
Nystrom  said  in  a news  release  on  March  8, 
2016  that  three  guards  were  attacked  and 
injured  during  an  incident  in  a maximum- 
security  housing  unit  at  the  Tecumseh 
State  Correctional  Institution.  A prisoner 
was  being  moved  through  the  unit  when 
he  assaulted  his  escort;  three  other  pris- 
oners joined  in  the  attack,  prompting  the 


involvement  of  two  additional  staff  mem- 
bers. The  facility  was  the  site  of  a deadly 
riot  in  May  2015  [see:  PLN,  Dec.  2015,  p. 
63];  state  officials  cited  low  staffing  levels 
and  excessive  overtime  as  factors  in  the 
violent  incidents. 

New  Hampshire:  Jeffrey  Pendleton, 
26,  was  found  dead  in  a Hillsborough 
County  Correctional  Facility  cell  on  March 
13,  2016.  The  homeless  man  had  success- 
fully sued  police  in  two  New  Hampshire 
counties  with  the  help  of  the  American 
Civil  Liberties  Union  last  year,  but  was 
unable  to  pay  1100  bail  when  jailed  on 
a marijuana  possession  arrest.  “From  my 
exam,  there  was  no  evidence  of  any  natural 
disease  or  no  evidence  of  trauma,”  stated 
Chief  Medical  Examiner  Dr.  Jennie  Duval; 
she  ordered  additional  tests  and  said  she 
expected  to  be  able  to  determine  the  man- 
ner of  death.  The  New  Hampshire  ACLU 
called  Pendleton  a “kind,  gentle  person  who 
stood  up  for  the  rights  of  the  poor.” 

New  Jersey:  Thomas  Seguine,  Jr.,  33, 
a senior  guard  at  the  Edna  Mahan  Cor- 
rectional Facility,  was  arrested  on  February 
22,2016  and  charged  with  official  miscon- 
duct and  sexual  assault  for  engaging  in  a 
sexual  relationship  with  a female  prisoner. 
“It’s  an  abuse  of  the  public  trust  and  his 
authority,”  Hunterdon  County  prosecutor 
Anthony  Kearns  said.  “We  take  this  very 
seriously.  When  someone  perpetrates  an 
offense  and  is  serving  time  they  have  every 
right  and  expectation  that  that  should  be 
done  in  a safe  environment,  and  [Seguine] 
violated  that.” 

New  Mexico:  On  March  9, 2016, pris- 


oners Joseph  Cruz  and  Lionel  Clah  used  a 
wire  to  pick  the  locks  on  their  handcuffs 
and  escape  a transport  van  that  had  stopped 
to  refuel  in  the  town  of  Artesia.  The  pair 
changed  clothing  and  hitched  a ride  to 
Albuquerque,  where  they  were  captured 
separately  several  days  later.  Chief  Pete 
Kassetas  said  an  investigation  was  ongo- 
ing and  that  he  expected  more  arrests.  Two 
transport  guards  were  placed  on  admin- 
istrative leave,  and  sources  said  they  had 
worked  18-hour  shifts  on  the  day  of  the 
escape.  Prison  officials  declined  to  confirm 
whether  protocol  had  been  followed  prior 
to  the  breakout. 

New  Mexico:  The  state  Attorney 
General’s  Office  announced  on  February 
24, 2016  that  former  Bernalillo  County  Jail 
guard  Enock  Arvizo  had  been  indicted  on 
11  counts  of  criminal  sexual  penetration 
of  an  inmate,  one  count  of  criminal  sexual 
contact  of  an  inmate,  four  counts  of  bat- 
tery and  two  counts  of  assault.  Arvizo  was 
immediately  jailed  on  a II  million  bond; 
his  defense  counsel  did  not  comment  on 
the  allegations,  which  detailed  assaults 
against  five  different  victims.  Attorney 
Nicole  Moss,  who  represents  one  of  the 
prisoners,  said  Arvizo  had  assaulted  her 
handcuffed  and  shackled  client  in  a court- 
house elevator. 

New  York:  On  March  9, 2016,  Brook- 
lyn Supreme  Court  Justice  Danny  Chun 
sentenced  seventy-year-old  Howard  Seidler 
to  four  years  in  prison  for  operating  a fake 
law  firm  and  swindling  thousands  of  dol- 
lars from  unsuspecting  immigrant  “clients.” 
Seidler  fraudulently  used  the  library  of  the 
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Brooklyn  Bar  Association  as  a paid  “legal 
clinic”  for  people  seeking  to  obtain  green 
cards  and  Social  Security  numbers.  This 
scam  wasn’t  Seidler’s  first;  in  December 
2008  he  was  convicted  of  grand  larceny,  and 
in  2011  a wire  fraud  conviction  was  added 
to  his  record.  “Howard  Seidler  is  going  to 
an  upstate  prison  because  he  preyed  on 
some  of  the  most  vulnerable  members  of 
our  society  - undocumented  immigrants 
looking  for  legal  help,”  said  Brooklyn  Dis- 
trict Attorney  Ken  Thompson.  “He  falsely 
claimed  to  be  a lawyer  and  collected  money 
without  doing  a thing.” 

North  Carolina:  Columbus  Correc- 
tional Institution  guard  William  Katrell 
Jacobs  was  arrested  on  March  5,  2016 
after  being  caught  smuggling  and  selling 
synthetic  cannabis  to  a prisoner.  A weapon 
was  also  found  in  his  vehicle  in  the  prison 
parking  lot.  Jacobs  was  released  on  bond 
but  faces  several  charges:  possession  with 
the  intent  to  manufacture,  sell  or  deliver 
a synthetic  cannabinoid,  delivering  a syn- 
thetic cannabinoid,  maintaining  a place 
for  a controlled  substance,  possession  of 
a controlled  substance  in  prison/jail  and 
possession  of  a weapon  on  state  property/ 
courthouse. 

Ohio:  On  February  25,2016,  the  Ohio 
Supreme  Court  disbarred  former  Cuyahoga 
County  Court  of  Common  Pleas  judge 
Steven  Terry,  who  was  convicted  of  fraud 
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in  connection  with  his  judicial  duties.  Terry, 
who  was  sentenced  to  63  months  in  prison, 
was  also  found  to  have  committed  perjury 
during  his  criminal  trial.  Because  of  the  false 
testimony,  the  Supreme  Court  approved  a 
recommendation  from  the  Board  of  Com- 
missioners on  Grievances  and  Discipline  to 
disbar  Terry  rather  than  issue  the  sanction 
of  indefinite  suspension  from  the  practice 
of  law,  which  would  have  allowed  Terry  to 
apply  for  reinstatement. 

Ohio:  Edwins,  an  upscale  Cleveland 
restaurant,  is  staffed  almost  entirely  by 
former  prisoners.  The  vision  of  Brandon 
Chrostowski,  a veteran  chef,  the  eatery 
features  French  cuisine  and  has  gained 
a reputation  as  one  of  Cleveland’s  finest 
dining  establishments.  CNN  reported  on 
March  17,  2016  that  Chrostowski ’s  pro- 
gram at  Edwins  offers  40  to  50  hours  of 
culinary  arts  training  per  week  and  requires 
the  participants  to  rotate  between  all  job 
duties  at  the  restaurant.  A full-time  case 
worker  assists  the  students  in  the  program 
with  housing,  counseling  and  getting  a 
driver’s  license.  The  restaurant  boasts  that 
114  participants  have  graduated,  and  of 
those,  more  than  90%  are  employed  and 
none  have  returned  to  prison. 

Oklahoma:  On  March  13,  2016,  a 
30-second  cell  phone  video  clip  was  posted 
to  YouTube  which  showed  a prisoner  at 
the  Cimarron  Correctional  Facility  being 
thrown  over  a rail  onto  a concrete  floor 
one  story  below.  Department  of  Correc- 
tions spokesperson  Alex  Gerszewski  said 


FINALLY  REAL  LADIES/REAL  LETTERS 

Genuine,  friendly,  compassionate 
Writers!  GUARANTEED  RESPONSES! 

A service  - a fee  is  involved 
Send  $3.00  & a SASE  4 Info. 
Nubian  Princess  Ent.  Est  1998 
POB  37  PLN 

Timmonsville,  SC  29161 


Education  Behind  Bars  Newsletter 

A free,  educational  newsletter 
of  interest  to  incarcerated 
students.  Write  to  be  added  to 
the  mailing  list:  EBBN  Editor 
3900  Pelandale  Avenue,  Box  319 
Modesto,  CA  95356 
www.PrisonEducation.com 


two  people  were  hospitalized  with  non- 
life-threatening  injuries  following  the 
videotaped  fight.  Operated  by  Corrections 
Corporation  of  America,  the  private  Ci- 
marron facility  in  Cushing  houses  prisoners 
with  multiple  security  levels,  and  has  been 
under  close  scrutiny  after  several  violent 
incidents.  [See,e.g.:  PLN,  Oct. 2015, p. 63]. 
CCA  spokesperson  Jonathan  Burns  said  in 
a statement  that  CCA  stafF“quickly  brought 
the  situation  under  control.” 

Oregon:  Former  Washington  County 
jail  workers  Jill  Curry  and  Brett  Robinson 
are  in  prison  for  having  sex  with  the  same 
prisoner  [see:  PLN,  Sept.  2015,  p.63]  and, 
according  to  a March  12, 2016  report  from 
The  Oregonian,  the  unidentified  prisoner  has 
filed  a lawsuit  seeking  $650,000  in  damages 
against  Curry  and  Robinson,  Washington 
County  and  Sheriff  Pat  Garrett.  The  suit 
alleges  the  county  jail’s  inadequate  surveil- 
lance coupled  with  negligent  hiring  and 
firing  practices  allowed  the  sexual  assaults  to 
occur.  Spokesman  Philip  Bransford  said  the 
county  denies  any  liability  for  the  incidents. 

Pennsylvania:  SCI-Greene  guards 
John  Smith,  Jr.,  Michael  Berry,  Jr.  and  An- 
drew Schneider  were  arrested  on  February 
29,2016  for  selling  “hot  trash”-  electronics 
which  had  been  seized  from  prisoners  or  left 
behind  by  those  released  - to  other  prison- 
ers for  profit.  One  prison  employee  called 
the  scheme  the  prison’s  “Rent-a-Center.” 
The  property  seized  during  the  investigation 
that  was  transferred  without  authorization 
had  an  estimated  value  between  $7,000  and 
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over  113,000,  and  included  35  televisions, 
10  keyboards  and  20  radios,  according  to 
the  complaint.  Berry  was  also  accused  of 
smuggling  drugs  into  the  facility,  but  in- 
vestigators recovered  no  narcotics. 

South  Carolina:  Department  of 
Juvenile  Justice  (DJJ)  authorities  charged 
five  youths  with  adult  crimes  ranging  from 
attempted  sexual  assault  and  attempted 
murder  to  burglary  and  arson  for  their  roles 
in  a riot  at  the  Columbia  Juvenile  Deten- 
tion Center.  On  February  26,2016,  a Black 
History  Month  event  burst  into  chaos  when 
several  teens  jumped  a rival  gang  leader.  At 
least  two  juveniles  broke  into  a girls’  dorm 
and  tried  to  rape  the  residents;  one  pris- 
oner tried  to  run  over  someone,  cars  were 
damaged  and  windows  at  the  facility  were 
broken.  The  DJJ  did  not  release  the  names 
or  ages  of  those  who  were  charged. 

South  Carolina:  A June  14, 2016  pri- 
mary election  ended  a bitter  electoral  race 
to  decide  between  second-chance-seeking 
former  Saluda  County  SherifFJason  Booth 
and  Saluda  Police  Department  Captain 
Robin  Freeman  as  the  Republican  nominee 
for  the  county’s  top  law  enforcement  posi- 
tion. Freeman  easily  defeated  Booth,  who 
had  resigned  as  sheriff  and  accepted  a plea 
deal  in  2012  for  improperly  using  prisoner 
labor.  In  the  past  five  years,  six  other  South 
Carolina  sheriffs  lost  law  enforcement 


credentials  after  pleading  guilty  or  being 
convicted  of  misconduct.  [See:  PLN,  April 
2016,  p.14;  April  2013,  p.48].  Booth’s  deal 
enabled  him  to  once  again  seek  public  of- 
fice, but  Saluda  County  voters  rejected  his 
election  bid.  Freeman  will  now  face  current 
Sheriff  John  Perry  in  November’s  general 
election. 

Tennessee:  State  prisoner  Frederick 
Armstrong,  already  serving  a 25-year  prison 
term  for  second-degree  murder,  was  sen- 
tenced on  March  14,2016  to  the  maximum 
punishment  of  12  additional  years  for  com- 
mitting an  assault  against  guard  Timothy 
Boyd  at  the  CCA-operated  Whiteville 
Correctional  Facility.  According  to  court 
records,  Armstrong’s  unprovoked  attack  on 
Boyd  was  intended  to  advance  criminal  ac- 
tivity in  the  52  Hoover  Crips  gang.  A jury  in 
Hardeman  County  found  Armstrong  guilty 
of  aggravated  assault  causing  serious  bodily 
injury,  with  a sentencing  enhancement  for 
criminal  gang  offense. 

Texas:  PLN  previously  reported  the 
July  2015  beating  death  of  47-year-old 
prison  guard  Timothy  Davison  at  the  hands 
of  prisoner  Billyjoel  Tracy.  [See:  PLN,  Oct. 
2015,  p. 63].  Texas  Department  of  Criminal 
Justice  officials  initially  said  the  Telford 
Unit  had  not  experienced  security  problems, 
but  according  to  a 12-page  report  released 
on  March  7,2016  by  the  Texarkana  Gazette , 


at  least  three  guards  broke  protocol  before 
Davison  was  beaten  with  a metal  bar  and 
flung  down  a flight  of  stairs  to  his  death.  In 
part,  the  TDCJ  report  documented  improp- 
erly locked  handcuffs  and  the  resignation 
of  a guard  who  failed  to  come  to  Davison’s 
aid  during  the  brutal  assault.  Tracy,  who  is 
already  serving  a life  sentence,  now  faces  the 
death  penalty;  a trial  date  has  not  been  set. 

Virgin  Islands:  A plane  chartered 
by  Corrections  Corporation  of  America 
transferred  105  prisoners  from  the  island 
territory  to  two  of  the  company’s  privately- 
operated  facilities  on  the  U.S.  mainland  on 
March  8,  2016.  Governor  Kenneth  Mapp 
and  Bureau  of  Corrections  Director  Rick 
Mullgrav  held  a press  conference  to  detail 
the  transfer,  which  resulted  in  67  prisoners 
being  placed  at  CCA’s  Saguaro  Correctional 
Facility  in  Eloy,  Arizona  and  the  remaining 
38  prisoners  being  sent  to  CCA’s  Citrus 
County  Correctional  Facility  in  Florida. 
The  USVI  Bureau  of  Corrections  has 
operated  under  a federal  consent  decree 
since  1986  for  failing  to  meet  acceptable 
standards.  The  government  officials  cited 
cost  savings  as  one  reason  for  the  transfer. 

Virginia:  On  February  16,  2016,  a 
Pittsylvania  County  Circuit  Court  grand 
jury  indicted  49-year-old  Pittsylvania 
County  Jail  kitchen  worker  Sharon  Arlette 
McKenzie  on  three  counts  of  carnal  knowl- 
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shopping  services,  etc.  SASE  to: 

Elite  Paralegal  Services 

PO  Box  1 71 7,  Appleton,  Wl  5491 2 
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News  In  Brief  (cont.) 


edge  of  an  inmate.  McKenzie  is  accused  of 
having  sex  with  prisoner  James  Ronza  Poe 
on  multiple  occasions  between  December 
1,2015  andjanuary  5, 2016.  According  to  a 
statement  from  SherifFMichaelW.  Taylor’s 
office,  McKenzie  had  been  a civilian  jail 
employee  since  July  2014.  Poe  was  moved 
to  another  jail  following  the  investigation. 

Washington:  Guards  fired  warning 
shots  to  stop  two  prisoners  from  attacking  a 
third  in  a yard  at  the  Washington  State  Re- 
formatory Unit  of  the  Monroe  Correctional 


Complex.  The  medium-  and  minimum- 
custody  unit  was  placed  on  lockdown  and 
visitation  was  cancelled  after  the  March  7, 
2016  incident.  According  to  a press  release 
from  the  Washington  Department  of  Cor- 
rections, the  victim  of  the  attack  was  cleared 
by  medics  then  returned  to  the  prison;  no 
other  injuries  were  reported.  An  investiga- 
tion will  be  conducted  by  DOC  staff  and 
Monroe  police. 

Wisconsin:  On  March  11,  2016,  a 
New  Lisbon  Correctional  Facility  nurse 
was  arrested  and  charged  for  having  sexual 
relationships  with,  and  smuggling  contra- 
band to,  at  least  three  prisoners.  Police  said 


numerous  staff  members  were  interviewed 
during  the  investigation;  the  interviews  re- 
vealed that  nurse  April  J.  Stokes,  36,  seemed 
“inappropriately  close”with  prisoners.  One 
prisoner  testified  that  Stokes  brought  him 
a cell  phone,  cash  and  cigarettes;  another 
said  she  had  sent  him  sexually  descriptive 
letters  using  a false  name.The  third  prisoner 
engaged  in  12  recorded  telephone  conversa- 
tions with  Stokes  in  which  they  discussed 
their  sexual  encounters;  the  prisoner  admit- 
ted to  receiving  oral  sex  from  the  nurse. 
Stokes  faces  two  counts  of  sexual  assault 
by  correctional  staff  and  three  counts  of 
delivering  illegal  articles  to  an  inmate. 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  10001  (212)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"  allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614Columbia  Rd.,  Dorchester,  MA 02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301 , Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1 000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 


Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,  Jenkintown,  PA  19046  (215)  576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end  sex- 
ual violence  against  prisoners.  Provides  resources 
for  imprisoned  and  released  rape  survivors  and 
activists  for  almost  every  state.  Contact:  JDI,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  9001 0 (21 3) 
384-1400.  www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur.  Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291,  Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  20013-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2016  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  The  Habeas  Citebook  (a  $49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prison  Education  Guide,  by  Christopher  Zoukis,  PLN  Publishing  (2016), 
268  pages.  $49.95.  Authored  by  PLN  contributing  writher  Chris  Zoukis, 
this  book  includes  the  most  up-to-date  information  on  pursuing  educa- 
tional courses  by  correspondence,  including  high  school,  college,  paralegal 
and  religious  studies.  This  title  replaces  the  Prisoners’  Guerrilla\ 

Handbook  to  Correspondence  Programs.  2019  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  |__| 

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201 
pages.  $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  17th  Ed.,  by 
Stephen  Elias  and  Susan  Levinkind,  363  pages.  $49.99.  Comprehensive  and 
easy  to  understand  guide  on  researching  the  law.  Explains  case 
law,  statutes  and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Cell  Workout,  by  L.J.  Flanders,  L.C.  Books,  234  pages.  $35.00.  This  book, 
written  by  a former  British  prisoner,  describes  in  detail  how  to  exercise  in 
confined  spaces  without  weightlifting  equipment  to  develop 
a lean  and  muscular  body.  Fully  illustrated!  1091  

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  

Roget’s  Thesaums,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies  informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Lawyers,  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Merriam-Webster’s  Dictionary  of  Law,  634  pages.  $19.95.  Includes  defi- 
nitions for  more  than  10,000  legal  words  and  phrases,  plus  pronunciations, 
supplementary  notes  and  special  sections  on  the  judicial  system,  historic 
laws  and  selected  important  cases.  Great  reference  for  jail- 
house  lawyers  who  need  to  learn  legal  terminology.  2018 

The  Best  500+  Non  Profit  Organizations  for  Prisoners  and  Their 
Families,  3rd  edition  (2015),  142  pages.  $17.99.  The  only  comprehensive, 
up-to-date  book  of  non-profit  organizations  specifically  for  prisoners  and 
their  families.  Cross  referenced  by  state,  organization  name 
and  subject  area.  Find  what  you  want  fast!  2020  |__| 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Discusses  medications  to  avoid,  diets  to  follow  P 
and  exercises  to  perform,  plus  includes  a bibliography.  1031  I I I 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 263  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  or  — 
friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1 077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  285  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage 
claims  arising  from  accidents.  1075  

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice /neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not 
specifically  related  to  prisoners.  1079  |__| 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  H 
prosecution  and  adjudication.  1090  |__| 


Caught:  The  Prison  State  and  the  Lockdown  of  American  Politics,  by 

Marie  Gottschalk,  Princeton  Univ.  Press,  504  pages.  $28.95.  Profiles  mass 
incarceration  and  the  U.S.  carceral  state,  and  examines  penal  P 
reform  strategies  and  the  politics  of  prison  reform.  2005  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  376  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  informa- 
tion on  basic  tricks  that  police  use  to  get  people  to  incrimi- 
nate themselves.  1083  

Nolo’s  Plain-English  Law  Dictionary,  by  Gerald  N.  Hill  and  Kathleen 
T.  Hill,  477  pages.  $29.99.  Find  terms  you  can  use  to  understand  and  access 
the  law.  Contains  3,800  easy-to-read  definitions  for  common  P 
(and  not  so  common)  legal  terms.  3001  |__[ 

Criminal  Procedure:  Constitutional  Limitations,  by  Jerold  H.  Israel  and 
Wayne  R.  LaFave,  7th  edition,  539  pages.  $43.95.  Intended  for  use  by  law 
students,  this  is  a succinct  analysis  of  constitutional  standards 
of  major  significance  in  the  area  of  criminal  procedure.  1085  

Win  Your  Lawsuit:  Sue  in  CA  Superior  Court  without  a Lawyer,  by 

Judge  Roderic  Duncan,  445  pages  (4th  edition  2010).  $39.99.  This  plain- 
English  guide  shows  you  how  to  prepare  a complaint,  file  and  serve  papers, 
participate  in  settlement  negotiations,  present  a case  and  much  more.  The 
4th  edition  has  been  revised  to  reflect  recent  court  proce- 
dures and  includes  updated  forms.  2014  l__l 

Disciplinary  Self-Help  Litigation  Manual,  by  Daniel  Manville,  355 
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Not  So  Securus 

by  Jordan  Smith  andMicah  Lee,  The  Intercept 


An  enormous  cache  of  phone  re- 
cords  obtained  by  The  Intercept  reveals 
a major  breach  of  security  at  Securus 
Technologies,  a leading  provider  of  phone 
services  inside  the  nation’s  prisons  and  jails. 
The  materials  - leaked  via  SecureDrop  by 
an  anonymous  hacker  who  believes  that 
Securus  is  violating  the  constitutional 
rights  of  prisoners  - comprise  over  70 
million  records  of  phone  calls,  placed  by 
prisoners  to  at  least  37  states,  in  addition 
to  links  to  downloadable  recordings  of  the 
calls.  The  calls  span  a nearly  two-and-a- 
half  year  period,  beginning  in  December 
2011  and  ending  in  the  spring  of  2014. 

Particularly  notable  within  the  vast 
trove  of  phone  records  are  what  appear  to 
be  at  least  14,000  recorded  conversations 
between  prisoners  and  attorneys,  a strong 
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indication  that  at  least  some  of  the  record- 
ings are  likely  confidential  and  privileged 
legal  communications  - calls  that  never 
should  have  been  recorded  in  the  first 
place.  The  recording  of  legally  protected 
attorney-client  communications  - and 
the  storage  of  those  recordings  - poten- 
tially offends  constitutional  protections, 
including  the  right  to  effective  assistance 
of  counsel  and  of  access  to  the  courts. 

“This  may  be  the  most  massive  breach 
of  the  attorney- client  privilege  in  modern 
U.S.  history,  and  that’s  certainly  some- 
thing to  be  concerned  about,”  said  David 
Fathi,  director  of  the  ACLU’s  National 
Prison  Project.  “A  lot  of  prisoner  rights 
are  limited  because  of  their  conviction  and 
incarceration,  but  their  protection  by  the 
attorney-client  privilege  is  not.” 

The  blanket  recording  of  detainee 
phone  calls  is  a fairly  recent  phenomenon, 
the  official  purpose  of  which  is  to  protect 
individuals  both  inside  and  outside  the 
nation’s  prisons  and  jails.  The  Securus  hack 
offers  a rare  look  at  this  little-considered 
form  of  mass  surveillance  of  people  behind 
bars  - and  of  their  loved  ones  on  the  out- 
side - raising  questions  about  its  scope  and 
practicality,  as  well  as  its  dangers. 

Securus  markets  itself  to  government 
clients  as  able  to  provide  a superior  phone 
system  - its  Secure  Call  Platform  - that  al- 
lows for  broad  monitoring  and  recording  of 
calls. The  company  also  promotes  its  ability 
to  securely  store  those  recordings,  making 
them  accessible  only  to  authorized  users 
within  the  criminal  justice  system.  Thus, 
part  of  the  Securus  promise  is  not  only  that 
its  database  is  vast,  but  also  that  it  meets 
rigorous  standards  for  security.  “We  will 
provide  the  most  technologically  advanced 
audio  and  video  communications  platform 
to  allow  calls  with  a high  level  of  security,” 


reads  the  company’s  Integrity  Pledge.  “We 
understand  that  confidentiality  of  calls 
is  critical,  and  we  will  follow  all  Federal, 
State,  and  Local  laws  in  the  conduct  of 
our  business.” 

But  the  fact  that  a hacker  was  able  to 
obtain  access  to  over  70  million  prisoner 
phone  call  records  shows  that  Securus’ data 
storage  system  is  far  more  vulnerable  than 
it  purports  to  be. 

More  broadly,  the  Securus  leak  re- 
veals just  how  much  personal  information 
the  company  retains  about  prisoners  and 
the  countless  people  to  whom  they  are 
connected.  It  is  information  that,  in  the 
narrow  context  of  incarceration,  may  not  be 
considered  private,  but  in  the  larger  world 
raises  serious  questions  about  the  extent  to 
which  people  lose  their  civil  liberties  when 
their  lives  intersect,  however  briefly,  with 
the  criminal  justice  system. 

Securus  is  a telecommunications 
company  based  in  Dallas, Texas,  owned  by 
a private  equity  firm.  Its  primary  business 
is  providing  phone  and  video  visitation 
services  to  incarcerated  people  - osten- 
sibly offering  a meaningful  way  for  them 
to  keep  in  touch  with  loved  ones  on  the 
outside,  as  well  as  to  communicate  with 
attorneys.  Until  now,  Securus  was  prob- 
ably best-known  for  the  incredibly  high 
rates  it  has  traditionally  charged  for  phone 
calls,  a burden  borne  almost  exclusively  by 
the  very  people  who  are  the  least  able  to 
afford  it.  (The  Federal  Communications 
Commission  in  October  2015  voted  to  cap 
calling  rates  and  fees,  a move  that  Securus 
and  other  industry  leaders  had  fought, 
claiming  the  change  would  have  a “dev- 
astating effect”  on  their  businesses.)  [PLN 
Ed.  Note:  The  FCC’s  rate  caps  remain 
stayed  by  a federal  appellate  court  in  the 
District  of  Columbia  due  to  a lawsuit  filed 
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Not  So  Securus  (cont.) 


by  Securus  and  other  parties .] 

It  isn’t  just  Securus  whose  business 
model  has  relied  on  gouging  people 
caught  up  in  the  criminal  justice  system. 
The  industry’s  other  players,  including  the 
leading  prison  telecom  company,  Global 
Tel*Link,  largely  do  the  same.  Prison 
and  jail  communications  is  a $1.2  billion 
a year  business,  whose  handsome  profits 
come  from  serving  a captive  and  inelastic 
market.  According  to  public  relations  ma- 
terials, Securus  provides  communications 
platforms  used  by  more  than  1.2  million 
prisoners  across  the  country,  who  are  con- 
fined in  more  than  2,200  facilities;  by  2012 
the  company  was  processing  more  than  1 
million  calls  each  day.  In  2014,  Securus 
took  in  more  than  $404  million  in  revenue. 

Securus  does  business  with  local  and 
county  governments  (which  operate  the 
nation’s  jails)  and  with  state  departments 
of  correction  (which,  with  some  excep- 
tions, run  the  nation’s  prison  systems).  A 
key  selling  point  to  its  clients  is  that  the 
company  not  only  installs  and  maintains 
phone  systems  at  little  to  no  cost  to  the 
government,  but  also  that  it  agrees  to  pay 
back  to  its  clients  generous  “site  com- 
missions,” a kickback  that  comes  from 
revenue  generated  by  prisoner  calls  - on 
average  42  percent  of  the  revenue  from  its 
state  contracts,  according  to  research  done 
by  Prison  Legal  News.  (The  FCC  rate  caps 
threaten  the  industry’s  ability  to  keep  rev- 
enues large  enough  to  fund  the  exorbitant 
kickback  scheme  it  created.  Lowering  and 
capping  the  rates  and  fees  charged  for  calls 
means  at  least  some  industry  players  could 
be  forced  to  dip  into  company  coffers  in 
order  to  comply  with  contracted  payoff" 
schedules,  unless  they  renegotiate  exist- 
ing contracts.  How  the  new  rate  caps  will 
impact  these  payoffs  remains  to  be  seen.) 

In  addition  to  the  sweetheart  deal  it 
offers  clients,  Securus  also  touts  the  tech- 
nology of  its  Secure  Call  Platform,  which 
allows  recording  and  monitoring,  with 
few  exceptions,  of  all  calls  made  by  pris- 
oners. The  superior  technology,  it  claims, 
ensures  that  its  database  is  well-protected, 
and  only  accessible  to  authorized  us- 
ers - among  them  corrections  workers, 
police  investigators  and  prosecutors.  Law 
enforcement  personnel  are  particularly  im- 
portant to  the  company:  Securus  promises 


it  can  provide  recordings  on  demand  to  in- 
vestigators across  jurisdictions,  promoting 
its  system  as  a powerful  crime- solving  tool. 

But  the  scale  of  the  Securus  hack 
shows  the  company  has  failed  to  fulfill 
its  own  promises  on  security.  The  more 
than  70  million  phone  call  records  given 
to  The  Intercept  include  phone  calls  placed 
to  nearly  1.3  million  unique  phone  num- 
bers by  more  than  63,000  prisoners.  The 
original  data  was  contained  in  a 37-giga- 
byte  file  and  scattered  across  hundreds  of 
tables,  similar  to  spreadsheets,  which  The 
Intercept  merged  into  a single  table  con- 
taining 144  million  records.  A search  for 
duplicates  reduced  this  figure  to  more 
than  70  million  records  of  individual 
phone  calls. 

The  database  contained  prisoners’ 
first  and  last  names;  the  phone  numbers 
they  called;  the  date,  time  and  duration  of 
the  calls;  the  prisoners’  Securus  account 
numbers;  as  well  as  other  information. 
In  addition  to  metadata,  each  phone  call 
record  includes  a “recording  URL”  where 
the  audio  recordings  of  the  calls  can  be 
downloaded. 

The  vast  majority  of  the  calls  appear  to 
be  personal  in  nature;  downloaded  audio 
files  leaked  alongside  the  larger  database 
of  recordings  include  one  in  which  a 
couple  has  an  intimate  conversation;  in 
another,  relatives  discuss  someone  whose 
diabetes  is  worsening.  In  a third,  a couple 
discusses  Dancing  With  the  Stars, TV  din- 
ners and  how  much  money  is  available  to 
pay  for  their  regular  phone  conversations 
- versus  how  much  should  instead  be  spent 
on  food.  But  a subset  of  the  recordings  - a 
minimum  of  roughly  14,000  - were  made 
by  detainees  to  attorneys, in  calls  that  range 
from  under  a minute  to  over  an  hour  in 
length. 

To  arrive  at  this  figure,  The  Inter- 
cept looked  up  each  of  the  nearly  1 .3  million 
phone  numbers  that  prisoners  called  in  a 
public  directory  of  businesses  to  find  out 
whether  a law  firm  or  attorney’s  office  is  as- 
sociated with  that  number.  We  found  that 
Securus  recorded  more  than  14,000  phone 
calls  to  at  least  800  numbers  that  clearly 
belonged  to  attorneys.  That  14,000  figure, 
however,  is  likely  an  underestimate  be- 
cause it  does  not  include  calls  to  attorney 
cell  phone  numbers.  In  other  words,  the 
14,000  attorney  calls  are  potentially  just 
a small  subset  of  the  attorney-client  calls 
that  were  hacked. 
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In  short,  it  turns  out  that  Securus  isn’t 
so  secure. 

In  fact,  this  doesn’t  seem  to  be  the  first 
time  that  Securus’ supposedly  impenetrable 
system  has  been  hacked.  According  to 
documents  provided  to  The  Intercept  by 
a Texas  attorney,  the  company’s  system 
was  apparently  breached  on  July  18,2014, 
when  someone  hacked  three  calls  made 
by  a prisoner  named  Aaron  Hernandez, 
presumably  the  former  player  for  the  New 
England  Patriots,  who  was  awaiting  trial 
for  killing  a friend.  In  an  email  thread 
from  July  21,  2014,  two  Securus  employ- 
ees discuss  the  breach  - the  system  was 
accessed  by  someone  in  South  Dakota, 
they  discover,  though  they  don’t  have  that 

person’s  name.  “OMG this  is  not 

good!”  reads  one  email  contained  in  the 
document.  “The  company  will  be  called  to 
task  for  this  if  someone  got  in  there  that 
shouldn’t  have  been.” 

There  is  no  indication  the  2014  hack 
has  previously  been  made  public.  Securus 
did  not  respond  to  numerous  requests  for 


comment  for  this  story.  [ Editor s note:  See 
update  below  for  a statement  from  Securus 
in  response  to  publication  of  this  story.\ 

Prisoners  do  not  generally  enjoy  a 
right  to  privacy  while  incarcerated  - a fact 
that  is  emphasized  in  the  course  of  virtu- 
ally any  communication  with  the  outside 
world.  Like  other  jail  and  prison  telecoms, 
Securus  inserts  a recorded  message  at  the 
beginning  of  each  prisoner-initiated  phone 
call,  reminding  recipients  that  “this  call 
is  from  a correctional  facility  and  may  be 
monitored  and  recorded.”  In  this  context, 
anyone  who  hears  the  warning  and  still 
chooses  to  use  the  phone  has  effectively 
waived  a right  to  privacy  during  that  call,  a 
condition  all  too  familiar  to  people  with 
incarcerated  loved  ones.  Still,  it  is  hard  to 
imagine  that  people  on  either  end  of  the 
line  would  ever  anticipate  that  their  con- 
versations would  be  stored  for  years,  in  a 
manner  that  could  potentially  expose  their 
intimacies  to  the  larger  public.  By  failing 
to  prevent  hackers  from  accessing  the  calls, 
Securus  appears  to  have  done  just  that. 

This  is  troubling  to  the  ACLU’s 
Fathi,  because  “waivers  of  rights  are  not 
meant  to  be  all  or  nothing.  Waivers  are 


meant  to  be  only  as  extensive  as  necessary 
to  accomplish  the  goal  underlying  the 
waiver,”  he  said.  If  the  goal  for  recording 
and  monitoring  detainee  phone  conversa- 
tions is  to  enhance  safety  both  inside  and 
outside  a facility  that’s  one  thing  - but 
those  conversations  should  not  be  stored 
indefinitely,  once  they’re  determined  to 
be  free  of  intelligence  that  would  aide  the 
institutional  goal. 

The  mass  recording  of  detainee  calls 
was  originally  rationalized  as  improving 
safety  within  a facility  - a way  to  hedge 
against  contraband  being  brought  in,  to 
ferret  out  escape  attempts  or  potentially 
violent  uprisings,  and  to  curb  the  possibility 
of  witness  tampering  or  intimidation.  But 
if  the  goal  is  to  see  if  a “person  is  smuggling 
drugs  [or]  plotting  an  escape,”  said  Fathi, 
“it  doesn’t  mean  that  the  prisoner  and  the 
...  outside  person  they’re  talking  to  has  for- 
ever waived  all  privacy  rights  and  that  any 
conceivable  use  of  that  recording  is  OK.” 

The  implications  are  especially  alarm- 
ing for  calls  that  are  understood  to  be  the 
exception  to  the  record- everything  rule. 
Securus’ phone  systems  are  supposed  to  be 
set  up  to  allow  certain  phone  numbers  to 
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beginning  and  that  to  me  is  a blessing.” 
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be  logged  and  flagged  so  that  calls  to  those 
numbers  are  exempt  from  being  recorded 
- let  alone  stored. 

Indeed,  that  a criminal  defendant  or 
prisoner  should  be  able  to  speak  frankly 
and  honestly  with  a lawyer  is  a cornerstone 
of  the  criminal  justice  system  - inherent 
in  a defense  attorney’s  ethical  obligations, 
and  firmly  rooted  in  the  Sixth  Amend- 
ment right  to  competent  and  effective  legal 
counsel.  A review  of  contracts  and  propos- 
als completed  by  Securus  in  a handful  of 
states  reflects  the  company’s  understand- 
ing of  this  right.  In  a 2011  bid  to  provide 
phone  service  to  prisoners  in  Missouri’s 
state  prisons,  Securus  promised  that  each 
“call  will  be  recorded  and  monitored, 
with  the  exception  of  privileged  calls.” 
But  the  database  provided  to  The  Inter- 
cept shows  that  over  12,000  recordings  of 
prisoner-attorney  communications,  placed 
to  attorneys  in  Missouri,  were  collected, 
stored  and  ultimately  hacked. 

The  data  provided  to  The  Intercept  also 
includes  at  least  27  recordings  of  calls  to 
attorneys  in  Austin,  Texas,  made  between 
December  2011  and  October  2013  - a fact 
that  is  particularly  compelling  in  light  of  a 


federal  civil  rights  suit  filed  there  in  2014 
against  Securus,  which  provides  phone 
service  to  the  county’s  jails.  At  the  heart 
of  the  lawsuit  is  the  allegation  that  calls  to 
known  attorneys  have  been  - and  continue 
to  be  - recorded.  The  company’s  contract 
specifically  provides  that  calls  “to  telephone 
numbers  known  to  belong  [to]  attorneys 
are  NOT  recorded”  and  that  “if  any  call 
to  an  attorney  is  inadvertently  recorded, 
the  recording  is  destroyed  as  soon  as  it  is 
discovered.” 

The  lawsuit  was  brought  by  the  Austin 
Lawyers  Guild,  four  named  attorneys  and 
a prisoner  advocacy  group,  and  alleges  that, 
despite  official  assurances  to  the  contrary, 
privileged  communications  between  law- 
yers and  clients  housed  in  the  county  jails 
have  been  taped,  stored,  “procured”  and 
listened  to  by  prosecutors. The  plaintiffs  say 
that  while  some  prosecutors  have  disclosed 
copies  of  recordings  to  defense  attorneys 
as  part  of  the  regular  evidential  discovery 
process,  other  prosecutors  have  not,  choos- 
ing instead  to  use  their  knowledge  of  what 
is  in  individual  recordings  to  their  “tacti- 
cal advantage”  in  the  courtroom  “without 
admitting  they  obtained  or  listened  to 


the  recordings.”  (None  of  the  recordings 
provided  to  The  Intercept  appear  to  be 
connected  to  any  of  the  Austin  attorneys 
named  in  the  suit.) 

The  Austin  attorneys  argue  that  the 
intrusion  into  their  communications  with 
clients  undermines  their  ability  to  ef- 
fectively represent  them.  And  those  most 
disproportionately  impacted  are  often 
clients  who  are  the  most  disadvantaged: 
those  who  can’t  afford  bail  and  have  to  stay 
in  jail  awaiting  prosecution.  Austin  defense 
attorney  Scott  Smith,  who  discovered  this 
summer  that  an  intern  in  the  prosecutor’s 
office  had  inadvertently  listened  to  a por- 
tion of  a phone  call  he  had  with  a jailed 
client,  points  out  that  it  rigs  the  adversarial 
legal  process  in  favor  of  the  state.  “How  do 
you  plan  your  strategy?  It’s  like  being  at  the 
Superbowl  and  one  team  gets  to  put  a mi- 
crophone in  the  huddle  of  another  team.” 

Challenging  the  lawsuit,  Securus 
notes  that  government  intrusion  into  the 
attorney-client  relationship  could  be  a 
violation  of  the  Sixth  Amendment.  But  the 
company  insists  it  has  abided  by  its  policy 
of  not  recording  privileged  phone  calls  - 
while  at  the  same  time  maintaining  that 
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any  existing  tapes  were  voluntarily  turned 
over  by  the  state  to  defense  attorneys 
during  discovery.  What’s  more,  Securus 
argues  that  the  plaintiffs  have  not  proved 
that  “such  recordings”  had  any  adverse  ef- 
fects on  their  cases.  ’’Securus  acknowledges 
that  Plaintiffs  have  alleged  that  recorded 
attorney-client  calls  have  been  shared 
with  prosecutors,  but  they  have  failed  to 
articulate  a single  instance  where  they  have 
been  harmed  or  prejudiced,”  Securus  said. 

Exactly  who  is  to  blame  for  the  record- 
ing of  attorney  calls  is  unclear.  In  many 
jurisdictions  - including  in  Austin  - the 
onus  is  on  lawyers  or  their  clients  to  give 
phone  numbers  to  prison  officials  so  that 
they  can  be  placed  on  a do-not-record 
list.  Failing  to  provide  up-to-date  contact 
information  would  make  any  inadvertent 
recordings  the  attorney’s  or  prisoner’s 
fault.  But  properly  logging  these  numbers 
is  the  government’s  responsibility.  And 
the  secure  storage  of  these  is  squarely 
up  to  Securus  - particularly  given  that  it 
markets  itself  as  providing  a service  to  do 
exactly  that. 

It  wasn’t  always  the  case  that  detainee 
phone  calls  were  recorded  in  bulk.  The 
practice  really  took  hold  in  the  1990s,  says 
Martin  Horn,  a lecturer  at  John  Jay  Col- 
lege of  Criminal  Justice  in  New  York,  who 
previously  served  as  commissioner  of  the 
New  York  City  Department  of  Correction 
and,  before  that,  as  secretary  of  correc- 
tions in  Pennsylvania.  When  Horn  went 
to  Pennsylvania  in  1995,  the  state  did  not 
allow  for  the  recording  of  prisoner  calls. 
But  that  decade  saw  “numerous  horror 
stories,”  he  said,  of  prisoners  “perpetrating 


crimes”  from  within  prison,  “continuing  to 
run  their  criminal  enterprises”  from  behind 
bars,  or  “threatening  witnesses,  and  so  on.” 
At  the  same  time,  telephone  technology 
had  evolved  significantly,  making  moni- 
toring, recording  and  storage  of  call  data 
possible. 

Until  the  mid-1980s,  prisoner  phone 
services  were  provided  by  AT&T  via 
operator-assisted  collect  calls  from  pay 
phones.  But  after  the  breakup  of  AT&T 
the  market  became  more  competitive  - and 
less  regulated  - and  companies  such  as  Se- 
curus, originally  known  as  the  Tele-Matic 
Corporation,  entered  the  market  to  offer 
equipment  and,  ultimately,  sophisticated 
monitoring  systems. 

Today,  Horn  regards  call  monitoring 
as  an  important  correctional  tool.  And 
while  Horn  said  he  was  never  made  aware 
of  any  recording  of  attorney- client  com- 
munications during  his  time  in  corrections, 
he  said  to  the  extent  that  a privileged 
communication  is  either  monitored  or 
recorded,  there  isn’t  necessarily  a harm  - “if 
in  the  course  of  listening  to  it  you  become 
aware  that  it’s  a conversation  with  a privi- 
leged party,  such  as  an  attorney,  you  stop 
listening,”  he  said.  “So  the  fact  that  it  was 
recorded,  while  unfortunate,  you  know,  isn’t 
necessarily  damaging.” 

But  the  massive  amount  of  data  pro- 
vided to  The  Intercept  suggests  that  the 
scope  of  surveillance  within  the  system 
goes  far  beyond  what  the  original  goals 
might  have  been.  A 2012  Securus  contract 
with  the  Illinois  Department  of  Correc- 
tions describes  an  optional  product  called 
Threads,  branding  it  “one  of  the  most  pow- 
erful tools  in  the  intelligence  community.” 

“Securus  has  the  most  widely  used 
platform  in  the  industry,  with  approxi- 


mately 1,700  facilities  installed,  over 
850,000  inmates  served,  literally  petabytes 
of  intelligence  data,  and  over  1 million 
calls  processed  per  day,”  the  company 
bragged  to  Illinois  officials.  “This  valuable 
data  is  integrated  directly  into  Threads 
and  could  be  available  at  [Department  of 
Correctionj’s  and  [Department  ofjuvenile 
Justicej’s  fingertips.” 

Today  those  numbers  are  even  higher. 
Securus’  website  says  that  the  Threads 
database  contains  the  billing  names  and 
addresses  of  over  half  a million  people  who 
are  not  incarcerated,  as  well  as  informa- 
tion about  more  than  950,000  prisoners 
from  over  1,900  correctional  facilities,  and 
includes  over  100  million  call  records. The 
amount  of  data  sold  to  corrections  and  law 
enforcement  investigators  “continues  to 
grow  every  day.” 

As  Adina  Schwartz,  a professor  at 
John  Jay  College,  points  out,  when  you 
consider  that  these  recordings  can  be 
stored  “forever,  with  no  supervision,”  the 
potential  for  abuse  increases.  “I  think  any 
criminal  defense  attorney  who  wasn’t  wor- 
ried by  that  prospect  is  basically  somebody 
who  doesn’t  do  his  or  her  job.” 

And  the  recordings  with  known  attor- 
neys are  not  limited  to  calls  with  defense 
lawyers. The  hacked  database  also  includes 
records  of  calls  between  prisoners  and 
prosecutors  - including  75  calls  to  a United 
States  Attorney’s  office  in  Missouri. 
These,  too,  are  potentially  problematic, 
particularly  if  they  include  conversations 
with  cooperating  witnesses  who  could  be 
vulnerable  if  the  details  of  their  dealings 
with  the  government  were  exposed. 

The  attorney-client  privilege  is  “the 
oldest  privilege  of  confidentiality  known  in 
our  legal  system,”  said  Fathi.  In  a criminal 
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case  it  prohibits  defense  attorneys  from 
divulging,  or  prosecutors  from  using, 
any  case-related  information  that  was 
obtained  in  confidence.  But  the  reality  is 
that  keeping  conversations  with  incarcer- 
ated defendants  confidential  is  a challenge. 
Experts  point  out  that  the  recorded  notice 
embedded  within  phone  calls  initiated 
inside  jails  and  prisons  means  that  there 
should  be  no  real  expectation  of  privacy.  “If 
a client  is  making  an  out-of-prison  call  to 
an  attorney,  the  attorney-client  privilege, 
arguably,  doesn’t  apply,”  said  Michael  Cas- 
sidy, a professor  of  law  at  Boston  College 
Law  School,  because  by  consenting  to 
speak  over  a phone  line  that  is  subject  to 
recording,  the  client  and  attorney  should 
expect  that  is  happening.  But  that  isn’t  the 
end  of  it:  Even  if  the  privilege  doesn’t  apply, 
“the  Sixth  Amendment  right  to  counsel 
applies  and  the  government  can’t  interfere 
with  it,”  he  said.  “So  even  if  you  could  argue 
that  notifying  a prisoner  that  their  calls 
are  being  recorded  negates  the  privilege,  it 
doesn’t  negate  the  Sixth  Amendment  right 
to  not  have  the  government  interfere  with 
counsel.”  And  monitoring,  recording  and 
potentially  using  information  gleaned  from 
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attorney-client  calls  would  do  just  that. 

That’s  why  prison  calling  systems, 
such  as  Securus’  Secure  Call  Platform,  are 
set  up  to  log  numbers  that  should  not  be 
recorded.  “But  that’s  a technological  is- 
sue and  sometimes  it  doesn’t  work,”  said 
Cassidy. 

But  Schwartz  argues  that  the  logging 
of  attorney  phone  numbers  provides  a 
“recognition  that  there  is  attorney-client 
privilege”  and  that  it  is  “incumbent  on 
the  government  to  follow  through”  in 
protecting  that  privilege.  When  attorneys 


learn  that  their  calls  have  been  recorded,  it 
shakes  the  foundation  of  trust,  inevitably 
impinging  on  their  Sixth  Amendment 
obligations.  “Once  people  know  there  is 
trickery,  there  is  a chilling  of  attorney- 
client  communications  - because  how  do 
you  know  it  won’t  happen  again?”  Schwartz 
asked. 

Indeed,  that  is  precisely  the  risk  that 
Fathi  sees  arising  from  the  breach  of  Se- 
curus’ database.  “Going  forward,  prisoners 
will  have  very  good  cause  to  question 
whether  their  phone  calls  with  their  attor- 
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neys  are  confidential.  And  that  undermines 
that  very  core  and  fundamental  purpose 
of  the  attorney-client  privilege,  which  is 
to  allow  persons  consulting  an  attorney  to 
give  a full  and  frank  account  of  their  legal 
problem,”  he  said. 

Still,  challenging  the  recording  could 
be  tricky,  says  Cassidy,  even  if  there  is  clear 
evidence  of  taped  communications.  If  a 
call  was  recorded  because  the  attorney  or 
client  failed  to  put  a phone  number  on 
the  do-not-record  list,  he  says,  then  the 
state  is  ofF  the  hook  - a prisoner  can’t 
sue  for  damages,  or  seek  to  have  his  or 
her  criminal  charges  dismissed  (although 
the  government  would  still  be  prohibited 
from  listening  to  or  using  the  content 
of  the  call).  However,  if  one  can  “show  a 
regular  and  systemic  practice”  of  recording 
such  calls,  a case  could  be  made  that  “the 
company  is  violating  multiple  prisoners’ 
Sixth  Amendment  rights,”  which  could 
have  more  of  an  impact,  perhaps  prompt- 
ing systemwide  reforms. 

And  Fathi  believes  a case  could  also 
be  made  that  the  recording  and  storing 
of  non- attorney  calls  is  unconstitutional. 
“Prisoners  do  retain  some  privacy  rights 
and  certainly  people  on  the  outside  who 
just  happen  to  be  talking  to  prisoners  retain 
privacy  rights.  And,  again,  the  fact  that 
you’re  passively  consenting  that  the  call  can 
be  monitored  for  security  purposes  doesn’t 
mean  you’re  consenting  to  all  conceivable 
uses  of  that  recording  for  all  time,”  he  said. 
“I  think  even  with  the  non-attorney  calls 
there  may  be  a case  to  be  made  that  this 
is  just  so  spectacularly  overbroad  that  it  is 
unconstitutional.” 


Indeed,  Austin  attorney  Scott  Smith 
believes  that,  at  least  in  the  nation’s  jails 
- where  the  majority  of  prisoners  are 
awaiting  prosecution  and  have  not  yet 
been  found  guilty  of  anything  - the  blanket 
recording  of  phone  calls  should  be  stopped. 
If  there  are  specific  detainees  worth  moni- 
toring, that  can  be  accomplished  in  a far 
less  intrusive  manner,  he  said.  “You  can  say 
safety  mandates  a reduction  of  civil  liber- 
ties all  the  time.  And  that’s  essentially  the 
old  debate  - how  much  do  you  have  civil 
liberties  and  how  much  do  you  need  to  get 
rid  of  them  in  order  to  be  safe?” 

Fathi  agrees  that  the  practice  of  record- 
ing detainee  phone  conversations  should 
be  reined  in  and  limited.  “It  is  another 
manifestation  of  the  exponential  growth  of 
the  surveillance  state.  Obviously  that’s  been 
noticed  and  commented  upon  in  other  con- 
texts, but  if  we’re  talking  about  [more  than 
70]  million  [calls],  even  if  some  of  those  are 
repeat  calls  between  the  same  people,  that’s 
a lot  of  people  - including  non-prisoners 
whose  privacy  has  been  compromised  by  a 
private  company  that  is  acting  as  an  agent 
of  the  government,”  he  said. 

Part  II:  Lawyers  Speak  Out 
About  Massive  Hack  of 
Prisoners'  Phone  Records 

In  the  summer  of  2013, Missouri  crimi- 
nal  defense  attorney  Jennifer  Bukowsky 
was  preparing  for  an  evidentiary  hearing 
in  the  case  of  a pro  bono  client,  Jessie  Mc- 
Kim.  The  stakes  were  high:  Along  with  his 
co-defendant,  James  Peavler,  McKim  had 
been  convicted  in  1999  of  killing  a woman 
named  Wendy  Wagnon  and  was  serving 
life  without  parole  at  a maximum-security 
prison.  At  the  upcoming  hearing,  Bukowsky 
planned  to  argue  that  her  client  was  inno- 


cent - and  that  the  murder  that  sent  him 
to  die  in  prison  was  never  a murder  at  all. 

McKim  was  convicted  in  part  based  on 
the  testimony  of  a local  medical  examiner, 
who  claimed  that  the  presence  of  petechiae 
on  a dead  body  - small  spots  on  the  skin 
or  the  whites  of  the  eyes  where  capillar- 
ies have  hemorrhaged  - is  proof  that  a 
person  was  suffocated.  But  a toxicology 
report  - completed  after  Wagnon’s  cause 
of  death  had  already  been  determined  as 
asphyxiation  - revealed  that  Wagnon  had 
lethal  levels  of  methamphetamine  in  her 
system  when  she  died.  Among  the  witnesses 
Bukowsky  planned  to  call  at  the  hearing 
were  five  different  pathologists  who  would 
testify  that  the  state’s  medical  examiner  was 
wrong  when  he  claimed  Wagnon  was  suf- 
focated - and  that  evidence  pointed  to  a 
meth  overdose  instead.  (A  sixth  patholo- 
gist, retained  as  an  expert  by  the  state,  also 
agreed  that  Wagnon  died  of  an  overdose, 
not  of  suffocation.) 

“It  was  a really  big  time,  and  a crucial 
time,  for  his  case,”  Bukowsky  recalls.  As 
she  prepped  witnesses  and  decided  who 
else  should  take  the  stand,  she  shared  her 
strategy  with  McKim  via  lengthy  phone 
calls  - calls  understood  to  be  protected 
by  attorney- client  privilege.  Unlike  calls 
between  prisoners  and  their  family  or  ac- 
quaintances, which  are  routinely  monitored, 
conversations  with  lawyers  are  not  to  be  re- 
corded. During  these  calls,  says  Bukowsky, 
“I’m  telling  him  my  concerns  about  calling 
this  or  that  person  - that  is  crucial  infor- 
mation that  should  be  private  between  us.” 

The  hearing  took  place  in  August 
2013.  The  following  spring,  a circuit  court 
judge  ruled  against  McKim,  upholding  his 
conviction  and  saying  that  even  if  Wagnon 
was  not  suffocated,  McKim  and  his  co- 
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defendant  could  have  killed  her  another 
way  - by  intentionally  forcing  her  to  over- 
dose on  meth,  a theory  the  state  had  never 
previously  argued,  for  which  there  was  no 
supporting  evidence. 

Bukowsky  was  confounded  by  the 
ruling,  but  remained  undeterred  - she 
is  convinced  of  McKim’s  innocence  and 
knows  from  experience  that  in  a system  that 
favors  finality,  undoing  an  unjust  conviction 
can  be  frustrating  work.  “It  takes  a lot  of  grit 
8c  it  makes  me  angry,”  she  wrote  in  an  email. 

Last  fall,  Bukowsky  received  an  unex- 
pected phone  call  related  to  McKim’s  case. 
The  call  came  from  The  Intercept,  follow- 
ing our  November  11,  2015,  report  on  a 
massive  hack  of  Securus  Technologies,  a 
Texas-based  prison  telecommunications 
company  that  does  business  with  the  Mis- 
souri Department  of  Corrections.  As  we 
reported  at  the  time,  The  Intercept  received 
a massive  database  of  more  than  70  mil- 
lion call  records  belonging  to  Securus  and 
coming  from  prison  facilities  that  used  the 
company’s  so-called  Secure  Call  Platform. 
Leaked  via  SecureDrop  by  a hacker  who 
was  concerned  that  Securus  might  be  vio- 
lating prisoners’  rights,  the  call  records  span 


a 2 1/2-year  period  beginning  in  late  2011 
(the  year  Securus  won  its  contract  with  the 
Missouri  DOC)  and  ending  in  the  spring 
of 2014. 

Although  Securus  did  not  respond 
to  repeated  requests  for  comment  for  our 
November  report,  the  company  released  a 
statement  condemning  the  hack  shortly  af- 
ter the  story  was  published.  Securus  insisted 
there  was  “absolutely  no  evidence”  that  any 
attorney- client  calls  had  been  recorded 
“without  the  knowledge  and  consent”  of 
the  parties  to  each  call. 

The  Intercept’s  analysis,  to  the  contrary, 
estimated  that  the  hacked  data  included 
at  least  14,000  records  of  conversations 
between  prisoners  and  attorneys.  In  the 
wake  of  the  story’s  publication,  we  informed 
Bukowsky  that  her  phone  number  had  been 
found  among  the  records  and  provided  her 
a spreadsheet  of  the  calls  made  to  her  office 
- including  the  name  of  the  client  and  the 
date,  time  and  duration  of  the  calls.  In  turn, 
Bukowsky  searched  her  case  files  for  notes 
and  other  records,  ultimately  confirming 
that  at  least  one  call  with  McKim  - which 
was  prearranged  with  the  Missouri  DOC 
to  be  a private  attorney  call  - was  included 


in  the  data.  The  privileged  call,  more  than 
30  minutes  long,  was  made  at  the  height 
of  Bukowsky ’s  preparations  for  McKim’s 
hearing.  A unique  recording  URL  accom- 
panied each  of  Bukowsky ’s  calls  included 
in  the  data,  suggesting  that  audio  had  been 
recorded  and  stored  for  more  than  two 
years  - and  ultimately  compromised  by  the 
unprecedented  data  breach. 

The  discovery  was  distressing.  “I  was 
in  the  thrust  of  litigating  with  the  state  at- 
torney general’s  office  a very  hotly  disputed 
habeas  petition,  and  I was  acting  under 
good  faith  that  they  were  not  recording,” 
she  said.  “And,”  it  appears,  “they  were.” 

The  ability  of  counsel  and  client  to 
communicate  confidentially  is  a cornerstone 
of  the  American  legal  system.  The  record- 
ing, monitoring  or  storage  of  such  legally 
protected  communications  not  only  chills 
the  attorney- client  relationship,  but  may 
also  run  afoul  of  constitutional  protections 
- including  the  right  to  effective  assistance 
of  counsel  and  access  to  the  courts. 

The  mass  recording  of  prisoner  calls 
is  itself  a fairly  recent  practice,  sold  by  pri- 
vate telecommunications  companies,  like 
Securus,  to  jails  and  prisons  as  a security 
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measure  - a way  to  thwart  violent  uprisings, 
for  example,  or  curb  the  introduction  of 
contraband  into  a facility.  This  bulk  surveil- 
lance - the  recording  and  long-term  storage 
of  millions  and  millions  of  routine  commu- 
nications - raises  serious  concerns  about  the 
privacy  rights  of  incarcerated  persons  and 
their  loved  ones,  says  David  Fathi,  director 
of  the  ACLU’s  National  Prison  Project. 
And  indeed,  while  incarceration  may  com- 
promise some  individual  rights,  a detainee’s 
right  to  confidential  communication  with 
an  attorney  is  not  one  that  can  be  trampled 
by  the  state  - or  a private  company.  In 
criminal  cases,  the  attorney- client  privilege 
bars  defense  attorneys  from  disclosing,  or 
prosecutors  from  using,  any  case-related  in- 
formation obtained  in  confidence.  It  is,  says 
Fathi,  “the  oldest  privilege  of  confidentiality 
known  in  our  legal  system.” 

After  The  Intercept  exposed  the  Se- 
curus hack,  numerous  defense  attorneys 
contacted  us  to  find  out  whether  the  da- 
tabase contained  any  of  their  call  data.  As 
we  previously  reported,  the  data  contained 
1.3  million  unique  telephone  numbers;  to 
determine  if  the  70  million  call  records  con- 
tained attorney-client  calls,  we  did  a reverse 
lookup  of  each  number,  finding  that  at  least 
14,000  calls  were  made  to  attorneys.  But 
because  the  reverse  lookup  was  limited  to 
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a commercial  directory,  and  because  we 
searched  only  for  business  listings  that  in- 
cluded the  words  “attorney, ”“law”or  ’’legal,” 
we  concluded  that  we  were  likely  missing 
thousands  of  additional  calls  - including 
those  made  to  attorney  cell  phone  numbers, 
which  would  not  necessarily  be  listed  in  a 
commercial  directory. 

The  attorneys  who  contacted  The 
Intercept  helped  advance  our  investiga- 
tion into  the  data  by  identifying  additional 
phone  numbers  as  belonging  to  lawyers, 
which  were  not  previously  included  in  our 
estimate.  We  have  now  identified  at  least 
43,000  additional  records  of  attorney- 
client  communications  - including  both 
attempted  and  completed  calls  - contained 
within  the  hacked  data.  (But  again,  be- 
cause the  subsequent  searches  were  done 
only  for  attorneys  who  reached  out  to  The 
Intercept,  we  suspect  there  are  still  many 
more  attorney-client  call  records  not  yet 
identified  in  the  data.) 

Among  these  additional  records  are 
more  than  33,000  calls  that  detainees  placed 
to  lawyers  working  for  Missouri’s  state 
public  defender  office,  and  more  than  1,000 
made  to  the  Midwest  Innocence  Project, 
which  handles  wrongful  conviction  cases 
in  Missouri  and  four  other  states.  That  the 
hack  contained  so  many  calls  to  the  MIP  is 
distressing  to  the  nonprofit’s  executive 
director,  Oliver  Burnette.  “It  really  gave  us 
pause,  and  I think  it  can  really  hinder  how 


mal  conference 
ghting  for  the 
S3T Offenders  a,nd 
policv  makers^ 


Litwn 


mm 


Spi'iiubsr  lo-W,  2i)lv 


lYi'LMti'A,  GEORGIA 
888.997.RS0L  (7765) 

RSOLCONFSRENCE.ORG 


we  try  to  do  business  for  the  most  vulner- 
able among  us,  those  people  ...  who  are  in 
jail  and  may  be  innocent,”  he  said. 

As  with  Bukowsky’s  calls,  some  of 
these  additional  records  correspond  to 
phone  conversations  arranged  with  prison 
officials  to  be  confidential  attorney-client 
communications,  which  never  should  have 
been  recorded. 

After  a detailed  review  of  several 
specific  fields  contained  within  the  hacked 
records,  The  Intercept  has  been  able  to  nar- 
row the  geographical  scope  of  the  recorded 
calls,  tracing  all  of  the  detainee  call  records 
to  Missouri  prison  facilities.  Although,  as 
we  previously  reported,  the  database  reflects 
calls  to  at  least  37  states,  the  vast  majority  - 
85  percent  - were  made  to  phone  numbers 
in  Missouri.  An  additional  5 percent  were 
placed  to  numbers  with  Kansas  and  Illinois 
area  codes  - states  that  border  Missouri’s 
largest  cities,  Kansas  City  and  St.  Louis. 
Each  phone  record  includes  the  name  of  the 
prisoner  making  the  call,  an  acronym  for  a 
location  that  maps  to  a correctional  facil- 
ity in  Missouri,  as  well  as  an  identification 
number  that  appears  to  correspond  with 
Missouri  DOC  prisoner  IDs.  The  records 
do  not  include  the  number  from  which  each 
phone  call  originated. 

For  Bukowsky  - who  founded  her 
eponymous  firm  in  Columbia  in  2010  - 
the  potential  for  damage  was  vast.  At  the 
August  2013  hearing  in  McKim’s  case,  the 
state  called  to  the  stand  a woman,  Melissa 
McFarland,  who  was  with  Wagnon  just  be- 
fore her  death  and  then  implicated  McKim 
in  that  death,  a circumstance  Bukowsky 
would  have  discussed  with  McKim.  “So  for 
them  to  hear  me  - if  they’re  listening  to  me, 
which  I don’t  know  if  they  did  - but  were 
they  to,  they  would  know  all  the  different 
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things  that  I’m  saying  to  my  client  that  I 
think  are  problems  for  McFarland  that  I’m 
going  to  cross-examine  her  on  [and]  they 
could  then  prep  her  accordingly.” 

In  an  email  response  to  The  Intercept, 
a spokesperson  for  the  Missouri  attorney 
general  said  that  its  office  did  not  have 
access  or  listen  to  any  phone  calls  between 
Bukowsky  and  McKim. 

Bukowsky  notes  that  violating  attor- 
ney-client confidentiality  in  the  manner 
that  appears  to  have  happened  - and  could 
still  be  happening,  whether  in  Missouri 
or  any  of  the  jurisdictions  where  Securus 
operates,  which  include  47  states  and  the 
District  of  Columbia,  as  well  as  Canada 
and  Mexico  - is  just  another  way  the  odds 
are  stacked  in  favor  of  the  state  in  criminal 
prosecutions. 

In  our  initial  report,  the  ACLU’s  Fathi 
described  the  hack  as  potentially  repre- 
senting the  “most  massive  breach  of  the 
attorney-client  privilege  in  modern  U.S. 
history.”  Upon  learning  The  Intercept  was 
able  to  confirm  that  the  data  included  prear- 
ranged, privileged  communications  between 
lawyers  and  their  clients,  Fathi  was  even 
more  troubled:  “It’s  very  disturbing  that  calls 


that  were  explicitly  set  up  as  attorney-client 
calls  were  also  recorded, ”he  said.  “There’s  no 
excuse  for  recording  attorney-client  calls,  and 
there’s  certainly  no  excuse  for  indefinitely 
retaining  those  recordings.” 

Securus’  first  public  statement  follow- 
ing our  November  report  characterized  the 
breach  as  an  inside  leak.  In  a subsequent 
press  release  on  November  13,  2015,  the 
company  dropped  the  language  about  the 
hack  being  an  inside  job,  declaring  that  it 
was  “working  on  multiple  fronts  to  fully 
investigate  ...  and  to  prevent  future  criminal 
attacks.”  The  company  said  it  had  hired  a 
forensic  data  analysis  firm  to  determine  how 
the  hack  happened  and  “to  confirm  that  it 
happened  outside  of  the  Securus  network 
and  systems.”  Securus  has  not  publicly  re- 
leased any  additional  information  related  to 
the  breach,  nor  responded  to  our  requests 
for  additional  information  and  comment 
for  this  story. 

Securus  previously  contested  The  In- 
tercepts conclusions  about  the  recording  of 
potentially  privileged  calls.  “While  The  Inter- 
cept reports  that  they  matched  call  data  from 
the  stolen  data  with  phone  numbers  attached 
to  attorneys’  offices,”  it  said  in  its  second 


release  regarding  the  hack,  “no  evidence  has 
been  provided  that  any  of  these  calls  were 
actually  recorded,  and  if  so,  whether  any  of 
them  would  actually  constitute  privileged 
communications,”  In  addition,  Securus  said 
that  its  calling  systems  contain  “multiple 
safeguards  to  prevent  attorney-client  record- 
ings from  occurring,”  and  pointed  out  that 
“licensed  attorneys  are  able  to  register  their 
numbers  or  a specific  call  to  exempt  them 
from  recording.” 

Although  specific  procedures  differ 
depending  on  the  state  or  locality  involved, 
it  is  commonly  the  responsibility  of  lawyers 
to  verify  and  register  their  numbers  with  jail 
or  prison  officials  - ostensibly  to  ensure  that 
legal  calls  are  not  recorded  or  monitored. 

“While  it  is  possible  that  not  all  of 
these  safeguards  were  followed  by  the  callers 
in  some  cases,”  the  company  continued,  “we 
have  seen  no  evidence  to  date  of  recorded 
calls  that  would  fall  under  that  category.” 

But  criminal  defense  lawyers  in  Mis- 
souri told  The  Intercept  that,  unlike  other 
jurisdictions  in  which  Securus  provides 
inmate  calling  services,  the  Missouri 
DOC  does  not  allow  attorneys  to  provide 
individual  phone  numbers  to  the  agency 
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or  to  individual  facilities  for  inclusion  in 
a standing  do-not-record  list.  In  an  email, 
Missouri  DOC  Communications  Direc- 
tor David  Owen  said  the  DOC  “respects 
the  right  of  offenders  to  have  privileged 
communications  with  their  attorneys”  and 
explained  that  in  order  to  guarantee  a call 
is  private,  “attorneys  must  demonstrate,  in 
written  form,  they  are  a licensed  attorney, 
and  request  to  have  a privileged  telephone 
call  with  an  incarcerated  ofFender.”  Once 
scheduled,  such  calls  are  “set  to  private,”  he 
explained,  adding  that  lawyers  “must  make 
this  request  every  time  they  wish  to  have  a 
privileged  telephone  conversation  with  an 
incarcerated  ofFender.” 

But,  after  reviewing  call  record  in- 
formation provided  by  The  Intercept,  five 
attorneys  in  Missouri  confirmed  that  con- 
tained in  the  hacked  data  were  calls  that 
were  prearranged  with  the  DOC  to  be 
private  communications.  “How  can  a client 
feel  safe  sharing  information  with  his  at- 
torney when  he  suspects  that  the  opposing 
party  is  listening  to  the  call?  How  can  an 
attorney  expect  to  share  legal  strategy  with 
their  client  if  she  suspects  the  same?”  asks 
Jennifer  Merrigan,  a defense  attorney  who 
has  represented  Missouri  death  row  prison- 
ers for  more  than  a decade,  including  as  a 
former  staff  attorney  and  director  of  the 
Death  Penalty  Litigation  Clinic  in  Kansas 
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City.  “A  critical  foundation  of  trust  and  con- 
fidence in  the  process  has  been  destroyed.” 

“It’s  a little  bit  disconcerting,”  says 
Missouri  criminal  defense  attorney  Kent 
Gipson,  who  discovered  three  calls  made  to 
him  by  three  different  clients  that  he  could 
confirm  were  set  up  in  advance,  through 
prison  authorities,  as  privileged  calls  that 
were  not  to  be  recorded.  Each  call  record  he 
identified  also  contained  a unique  recording 
URL.  At  the  same  time,  Gipson  notes,  the 
allegation  that  all  calls,  including  attorney 
calls,  are  routinely  recorded  or  monitored  is 
not  a new  one  among  attorneys  or  prison- 
ers. “Nothing  much  surprises  me  anymore,” 
he  said. 

After  reviewing  records  found  in 
the  hacked  data  for  calls  made  to  public 
defender  offices  across  Missouri,  Michael 
Barrett,  director  of  the  Missouri  State  Pub- 
lic Defender  System,  said  in  an  email  that 
his  office’s  “initial  finding”  did  not  reveal 
any  call  records  that  match  up  with  calls 
known  to  have  been  prearranged  by  system 
attorneys.  “Not  to  say  it  didn’t  happen,”  he 
wrote,  “just  that  we  cannot  identify  a prear- 
ranged call  that  was  recorded.” 

But  Barrett  is  among  those  The  In- 
tercept interviewed  who  suggest  that  the 
recording  of  any  attorney-client  commu- 
nications can  hinder  the  effectiveness  of 
counsel.  “Confidentiality  is  at  the  heart  of 
what  we  do,  and  if  a client  feels  as  if  what 
they  say  is  being  compromised,  to  whatever 
degree,  he  or  she  may  not  be  sufficiently 
forthcoming  with  counsel  so  that  the  most 
effective  defense  can  be  presented  on  their 
behalf,”  Barrett  wrote.  The  best  approach, 
he  suggests,  is  to  have  a policy  of  never 
recording  phone  calls  between  lawyers  and 
their  clients. This  would  also  mean  “the  risk 
of  confidential  information  being  leaked 
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is  zero.” 

The  MIP’s  Burnette  agrees,  noting 
that  there  is  no  reason  for  clients  to  call 
except  to  talk  about  their  cases  - and  any 
call  in  which  representation  is  discussed 
should  be  considered  privileged  and  thus 
not  recorded,  monitored,  logged  or  stored. 
“I  think  that  any  time  someone  calls  our 
office,  it’s  a legal  call,”he  says.  “I  mean,  we’re 
not  talking  about  the  [Kansas  City]  Chiefs 
game.”That  is  “not  their  concern  when  they 
call  us.  They’re  trying  to  go  into  issues  on 
their  case.” 

Tricia  Bushnell,  the  MIP’s  legal  direc- 
tor, said  that  while  review  of  the  call  data  is 
not  yet  complete,  so  far  she  has  been  able 
to  locate  within  the  records  The  Intercept 
provided  three  calls  that  were  prearranged 
in  the  manner  the  Missouri  DOC  has  said 
is  required. 

Still,  that  may  not  necessarily  reflect 
the  true  number  of  calls  within  the  data  that 
were  intended  to  be  privileged  - indeed, 
despite  the  Missouri  DOC’s  insistence  that 
only  prearranged  calls  would  be  considered 
privileged,  one  Missouri  attorney  told  The 
Intercept  that  policies  governing  how 
attorney-client  calls  are  handled  vary  from 
facility  to  facility  within  the  system,  which 
makes  it  difficult  to  determine  exactly  how 
many  privileged  call  records  are  contained 
within  the  leaked  data. 

“Every  place  is  different,”  Burnette 
agrees.  “Perhaps  that’s  part  of  the  problem, 
is  that  there’s  no  standardization.”  But 
Burnette  says  the  volume  of  legal  calls 
included  in  the  hack  suggests  that  the 
Securus-Missouri  DOC  call  system  simply 
doesn’t  work  - and  isn’t  meeting  its  duty  to 
protect  prisoner  rights.  “Neither  of  those 
organizations  are  above  the  law  afforded 
to  everyone,”  he  says. 

In  response  to  a list  of  additional 
questions  The  Intercept  emailed  to  the  Mis- 
souri DOC,  a spokesperson  reiterated  the 
agency’s  initial  response  - that  privileged 
calls  must  be  prearranged  - but  added  a ca- 
veat: “If  a requested  private  call  goes  past  its 
scheduled  time  that  has  been  entered  into 
the  vendor  software,  the  telephone  software 
system  will  begin  recording  the  call.  At  this 
time,  the  users  will  be  [given]  a notification 
that  the  call  is  being  recorded.” 

After  The  Intercept  reported  on  the 
Securus  hack,  the  company  said  there  was 
no  evidence  that  any  confidential  attorney- 
client  calls  were  actually  recorded.  However, 
the  hacker  had  provided  The  Intercept  with 
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several  audio  files  - recordings  of  actual 
conversations  - that  had  been  downloaded 
by  clicking  on  the  recording  URLs  within 
the  call  records, leading  us  to  draw  the  logi- 
cal inference  that  the  other  live  links  were 
also  connected  to  audio  files.  Subsequently, 
Securus  appears  to  have  moved  the  more 
than  70  million  calls  in  question  to  a new 
server,  severing  further  access  to  the  audio 
files  through  the  links  in  the  data. 

Even  if  an  audio  file  was  not  available 
for  each  of  the  calls  identified  by  lawyers  as 
confidential,  the  collection  of  metadata  on 
those  calls  is  a problem,  says  the  ACLU’s 
Fathi.  The  database  includes  names  and 
locations  for  individual  detainees,  the  date, 
time  and  duration  of  their  calls,  as  well  as 
the  number  called  and  data  that  appears 
to  indicate  how  the  call  was  paid  for.  “You 
can  imagine  all  kinds  of  cases  where  the 
metadata  would  itself  reveal  confidential 
information,”  says  Fathi. 

Burnette  agrees  that  even  collecting 
metadata  on  attorney-client  calls  is  con- 
cerning. “We’ve  talked  about  this  on  calls 
for  private  citizens  - we  know  what  they  can 
glean  from  metadata,”  he  said.  “We  know 
the  danger  of  it  - and  the  value  of  it.  If  it 
wasn’t  a valuable  resource,  there  wouldn’t  be 
Google,  right?  [With]  metadata  they  know 
a lot  about  us.” 

Take,  for  example,  calls  made  by 
detainees  to  prosecutors  - of  which  we 
found  numerous  examples  within  the  data, 
including  calls  placed  to  a U.S.  Attorney’s 
office  in  Missouri.  “The  disclosure  that  a 
prisoner  called  a prosecutor’s  office  could 
potentially  put  that  prisoner  in  very  great 


danger,”  Fathi  points  out.  “If  the  prisoner 
were  to  be,  rightly  or  wrongly,  labeled  a 
snitch  or  informant  that  could  have  very 
serious,  and  indeed,  lethal  consequences 
for  the  prisoner.” 

Among  prisoners,  it  is  an  open  secret 
in  Missouri  (and,  indeed,  throughout  the 
criminal  justice  system)  that  calls  intended 
to  be  confidential  are  monitored  and/or 
recorded  by  the  state.  Defense  attorney 
Gipson  says  that“alot”of  his  clients  suspect 
that  all  of  their  calls  are  monitored  and/ 
or  recorded  - despite  official  assurances  to 
the  contrary.  “They  think  that  even  though 
it’s  supposed  to  be  a confidential  call,  they 
put  [attorney  calls]  on  a line  that  can  be 
monitored  - and  then  do,  I think.” 

One  woman  whose  husband  is  housed 
in  a Missouri  prison  told  The  Intercept  that 
he  and  his  fellow  prisoners  consider  it  com- 
mon knowledge  that  all  calls  - including 
privileged  communications  - are  monitored 
and  recorded.  According  to  her  husband, 
she  said,  at  least  one  fellow  prisoner  re- 
lated that,  while  in  a court  proceeding, 
prosecutors  demonstrated  knowledge  of 
information  they  couldn’t  possibly  have 
obtained  without  being  privy  to  communi- 
cations between  the  man  and  his  attorney. 

This  isn’t  an  isolated  allegation:  In 
Austin,  Texas,  a federal  lawsuit  alleging 
that  privileged  calls  have  been  recorded 
by  Securus  in  the  county’s  jail  facilities  is 
currently  pending  against  the  company. 
The  lawsuit  claims  that  lawyers  there  have 
received  copies  of  their  privileged  conversa- 
tions from  prosecutors  during  the  evidence 
discovery  process.  [PLN Ed.  Note : The  suit 


has  since  been  settled,  and  will  be  reported 
in  a future  issue  of  PLN.] 

The  Missouri  prisoner’s  wife  also  said 
that  it  wasn’t  until  December  14,  2015  - 
more  than  a month  after  our  initial  story 
was  published, but  just  days  after  we  emailed 
the  DOC  a series  of  questions  for  this  story 
- that  prison  officials  informed  her  husband 
and  other  prisoners  of  the  hack,  telling 
them  only  that  “the  system  was  breached 
and  everyone  needed  a new  PIN”  in  order 
to  place  calls.  The  Intercept  obtained  a copy 
of  the  letter  prison  officials  provided  to 
prisoners,  which  says  that  the  data  hacked 
was  “historical  call  detail  records”  and  did 
not  include  any  compromising  information, 
such  as  credit  card  information  or  Social 
Security  numbers.  Moreover,  the  letter  re- 
iterated Securus’ previous  press  statements 
regarding  the  hack,  insisting  that  there  is 
“no  evidence”  that  attorney-client  calls  were 
recorded.  “The  system  has  been  verified  and 
is  working  properly,”  the  letter  reads. 

The  breach  of  Securus’  data  in  Missouri 
suggests  something  larger  not  only  about 
the  mass  recording  and  storage  of  prisoner 
calls  but  also  about  the  perils  of  privatizing 
core  state  responsibilities  - as  is  often  the 
case  in  corrections,  where  health  care,  food 
service,  phone  service  and  even  some  prison 
facilities  have  been  privatized. 

“These  are  ...  services  for  a popula- 
tion that  has  very  little  political  power,” 
said  Fathi.  “So  there’s  not  really  a lot  of 
care  being  put  into  oversight  and  moni- 
toring and  making  sure  that  this  service 
is  being  provided  correctly,”  he  continued. 
“It  continues  to  be  incredible  [to  me]  the 
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sheer  scale  of  what  has  happened  here  ... 
and  I think  it  shows  what  happens  when 
technological  advances  and  lax  oversight 
come  together  to  produce  a bad  result  of 
very  large  proportions.” 

In  fact,  the  scale  of  recording  and  stor- 
age of  prisoner  calls  by  Securus  - as  well 
as  by  its  competitors,  including  industry 
leader  Global  Tel*Link  - is  infinitely  larger 
than  represented  by  the  hacked  data  leaked 
to  The  Intercept.  As  of  2012,  Securus  alone 
was  processing  more  than  1 million  calls  per 
day,  from  1,700  facilities  serving  850,000 
detainees.  According  to  company  data 
provided  to  International  Business  Times, 
which  ran  a friendly  profile  of  Securus 
CEO  Rick  Smith,  the  company  has  now 
grown  to  serve  more  than  1.2  million  pris- 
oners in  3,450  facilities. The  article  did  not 
include  data  on  how  many  calls  are  currently 
processed  each  day,  though  logic  would 
dictate  that  the  call  volume  has  increased 
in  proportion  to  the  company’s  expanded 
reach,  from  significantly  less  than  1 mil- 
lion detainees  in  fewer  than  2,000  facilities 


three  years  ago  to  1.2  million  across  3,450 
facilities  today. 

And  there  is  no  reason  to  think  that 
thousands  of  attorney-client  calls,  includ- 
ing clearly  privileged  communications,  were 
improperly  recorded  only  in  Missouri  and 
only  over  a 2 1/2-year  period.  “Absolutely,” 
says  Fathi.  “I  am  100  percent  certain  that 
this  is  just  the  tip  of  the  iceberg.” 

• • • 

Update:  On  November  12, 2015,  after  this 
story  was  published,  Securus  provided  the 
following  statement: 

“Securus  is  contacting  law  enforcement 
agencies  in  the  investigation  into  media 
reports  that  prisoner  call  records  were 
leaked  online.  Although  this  investigation 
is  ongoing,  we  have  seen  no  evidence  that 
records  were  shared  as  a result  of  a tech- 
nology breach  or  hack  into  our  systems. 
Instead,  at  this  preliminary  stage,  evidence 
suggests  that  an  individual  or  individuals 
with  authorized  access  to  a limited  set  of 
records  may  have  used  that  access  to  inap- 
propriately share  those  records. 

“We  will  fully  support  law  enforcement 
in  prosecution  of  any  individuals  found  to 


have  illegally  shared  information  in  this 
case.  Data  security  is  critically  important 
to  the  law  enforcement  and  criminal  justice 
organizations  that  we  serve,  and  we  imple- 
ment extensive  measures  to  help  ensure  that 
all  data  is  protected  from  both  digital  and 
physical  breaches. 

“It  is  very  important  to  note  that 
we  have  found  absolutely  no  evidence  of 
attorney-client  calls  that  were  recorded 
without  the  knowledge  and  consent  of 
those  parties.  Our  calling  systems  include 
multiple  safeguards  to  prevent  this  from 
occurring.  Attorneys  are  able  to  register 
their  numbers  to  exempt  them  from  the 
recording  that  is  standard  for  other  inmate 
calls.  Those  attorneys  who  did  not  register 
their  numbers  would  also  hear  a warning 
about  recording  prior  to  the  beginning  of 
each  call,  requiring  active  acceptance. 

“We  are  coordinating  with  law  enforce- 
ment and  we  will  provide  updates  as  this 
investigation  progresses.”!^ 

This  article  was  published  by  The  Intercept 
(www.theintercept.com)  in  two  parts,  on  No- 
vember 1 1, 201 5 and  February  12,201 6.  It  is 
reprinted  with  permission,  with  minor  edits. 
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Securus  Faces  Lawsuit  Over  Recorded  Attorney  Calls 

by  Alex  Friedmann 


ON  May  27,  2016,  A class-action 
lawsuit  was  filed  against  Securus 
Technologies,  Inc.  in  the  U.S.  District  Court 
for  the  Southern  District  of  California, 
accusing  the  company  of  recording  privi- 
leged phone  calls  between  prisoners  and 
their  attorneys  as  described  in  this  issue’s 
cover  story. 

The  suit  was  filed  by  former  San  Diego 
jail  detainees  Frank  Tiscareno  and  Juan 
Romero,  who  allege  Securus  recorded  calls 
made  to  their  attorneys  - a practice  that  is 
prohibited  by  state  statute.  The  California 
Invasion  of  Privacy  Act  includes  protections 
for  communications  between  prisoners  and 
their  lawyers,  physicians  and  members  of 
the  clergy.  Cal.  Penal  Code  § 636(a). 

“But  in  reality,  Securus  does  eavesdrop 
on,  listen  in  on,  record,  and  store  private 
and  confidential  attorney- client  phone 
calls  without  permission  of  all  parties,  and 
Securus  shares  access  and  recordings  with 
law  enforcement  personnel,  including  pros- 
ecutors, as  evidenced  by,  inter  alia,  reports 
by  lawyers  of  production  of  such  recorded 
calls  from  prosecutors  in  discovery,”  the 
complaint  states. 

Recording  attorney-client  calls,  and 
potentially  sharing  them  with  prosecutors 
and  law  enforcement  officials,  “creates  a 
huge  potential  for  mischief  and  abuse. ’’The 
lawsuit  also  contends  that  Securus  did  not 
provide  adequate  notice  that  calls  would 
be  recorded,  and  covered  up  the  improper 
recordings  “by  suppressing  and  concealing 
the  true  facts.” 

The  suit  seeks  compensatory  and  pu- 
nitive damages  as  well  as  the  destruction 
of  any  improperly  recorded  calls  between 
prisoners  and  their  attorneys;  it  also  seeks 
class-action  status  for  California  prison- 
ers and  their  lawyers  whose  calls  were 
recorded  by  Securus  from  June  1, 2008  to 
the  present.  Although  spurred  by  reporting 
on  the  hack  of  millions  of  Securus  prison 
phone  records  in  Missouri,  the  plaintiffs’ 
attorney  phone  calls  were  not  included  in 
the  hacked  data. 

“Based  on  an  extrapolation  of  the 
Missouri  statistics,  the  potential  number  of 
private  attorney-client  phone  calls  unlaw- 
fully recorded  by  Securus  is  staggering,”  the 
complaint  states,  estimating  the  number  of 
such  calls  at  more  than  500,000  made  to 


public  defender  offices  alone. 

Romero  and  Tiscareno  are  represented 
by  San  Diego  attorney  Ronald  A.  Matron;  the 
case  remains  pending.  See:  Romero  v.  Securus 
Technologies  Inc.,  U.S.D.C.  (S.D.  Cal.),  Case 


On  May  18,  2016,  Queen  Elizabeth 
announced  a plan  - touted  as  the 
“biggest  shakeup”in  criminal  justice  reform 
since  Victorian  times  - that  will  provide 
more  self-governance  to  UK  prisons  and 
allow  prisoners  greater  access  to  technology. 
The  Queen’s  annual  address  also  included 
a strategy  for  GPS  monitoring  of  work 
release  prisoners  and  a reentry  initiative 
to  educate  prisoners  and  encourage  con- 
tact with  their  family  members  to  reduce 
recidivism. 

The  British  government  will  de- 
velop a budget  to  provide  Internet  access 
to  prisoners  while  addressing  security 
concerns.  It  also  plans  to  allow  prison 
governors  at  six  facilities  to  set  individ- 
ual guidelines  for  rehabilitative  services, 
educational  programs,  family  contact  and 
work  programs. 

“By  trusting  governors  to  get  on  with 
the  job,  we  can  make  sure  prisons  are  places 
of  education,  work,  and  purposeful  activity. 
These  reforms  will  reduce  re-offending,  cut 
crime,  and  improve  public  safety,”  stated 
Justice  Secretary  Michael  Gove. 

The  Queen’s  announcement  of  the 
ambitious  criminal  justice  initiative  was  in 
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sharp  contrast  to  prison  reform  efforts  in 
the  United  States. 

“Even  looking  at  the  way  that  they 
talk  about  it,  the  framing  that’s  used,  even 
there  you  can  see  a difference  from  the 
way  that  prison  reform  is  talked  about 
in  the  U.S.,”  said  Bernadette  Rabuy, 
senior  policy  analyst  at  the  Massachu- 
setts-based Prison  Policy  Initiative. 
’’They’re  really  talking  about  the  long  term 
approach  to  crime  and  public  safety,  and 
that’s  still  kind  of  missing  in  the  U.S.”P^ 

Source:  www.csmonitor.com 
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The  Campaign  for  Prison  Phone  Jus- 
tice, co-founded  by  the  Human  Rights 
Defense  Center,  has  led  the  Federal  Com- 
munications Commission  (FCC)  to  curb 
some  of  the  more  egregious  abuses  of  the 
prison  telecom  industry.  It  has  also  helped 
focus  increased  attention  from  all  sources, 
including  the  media,  the  public  and  those 
government  officials  not  getting  kickbacks 
from  prison  phone  companies.  While  it  is 
known  that  the  companies  record  prison 
and  jail  phone  calls  on  behalf  of  their 
government  collaborators,  what  was  not 
known  is  what  exactly  they  did  with  those 
phone  recordings.  As  this  month’s  cover 
story  on  the  leak  of  prison  phone  call  data 
indicates,  at  least  Securus  retains  all  the 
recordings  on  their  internal  servers. 

Whether  the  data  leak  was  facilitated 
by  hackers  or  a disgruntled  employee  is 
unknown.  What  is  known  is  that  eavesdrop- 
ping on  phone  calls,  including  calls  made 
by  prisoners  to  their  attorneys,  is  apparently 
yet  another  service  that  the  government  has 
outsourced  to  private,  for-profit  companies. 
It’s  unlikely  that  Securus  is  alone  in  these 
business  practices.  For  years,  prisoners  and 
their  attorneys  alike  have  been  skeptical  of 
claims  that  their  phone  calls  are  not  record- 
ed by  prisons  and  jails,  and  those  suspicions 
have  proven  to  be  correct.  It  remains  to  be 
seen  what  comes  from  this  latest  chapter  in 
the  prison  phone  industry  saga. 

We  have  continued  our  work  at  the 


From  the  Editor 

by  Paul  Wright 

FCC  level  on  behalf  of  prisoners  and 
their  families  with  respect  to  achieving 
lower  phone  rates.  While  the  DC  Circuit 
Court  of  Appeals  considers  a lawsuit  filed 
by  Securus,  Global  TeFLink  and  other 
parties  challenging  the  FCC’s  rate  caps, 
some  prison  systems  have  implemented 
new  phone  rates  that  have  resulted  in 
higher  costs  to  prisoners  and  their  families 
- particularly,  but  not  exclusively,  for  local 
calls.  This  is  a temporary  setback;  other 
prisons  and  jails  have  adopted  lower  rates, 
and  we  are  hopeful  the  appellate  court  will 
uphold  the  FCC’s  rate  caps,  including  a 
cap  of  $.11  per  minute  at  all  state  prisons 
(the  cap  is  a maximum  and  actual  rates 
may  be  lower). 

As  this  issue  of  PLN  goes  to  press,  we 
are  preparing  to  file  a motion  to  intervene  in 
the  lawsuit  challenging  the  FCC’s  October 
2015  order  capping  the  cost  of  prison  and 
jail  calls.  The  briefs  will  be  posted  on  the 
Campaign  website,  www.prisonphone- 
justice.org.  Meanwhile,  please  continue 
sending  us  your  phone  bills,  especially  if 
they  have  gone  up  after  other  provisions  of 
the  FCC’s  order  went  into  effect  earlier  this 
year.  Likewise,  please  let  us  know  about  any 
fees  being  charged  related  to  prison  and  jail 
phone  calls  that  exceed  the  limits  imposed 
by  the  FCC  - caps  on  ancillary  fees  were 
not  stayed  by  the  Court  of  Appeals,  and  are 
now  in  effect  nationwide.  [See:  PLN,  May 
2016,  p.36]. 


This  issue  of  PLN  contains  a survey 
asking  our  readers  what  they  think  of  PLN 
and  how  we  can  better  improve  to  serve 
their  needs.  It  has  been  a while  since  we 
did  a reader  survey,  and  we  plan  to  get 
back  on  a biennial  schedule.  The  sooner 
you  can  complete  the  survey  and  return 
it  to  us,  the  better.  We  hope  to  have  the 
results  tabulated  and  analyzed  by  the  end 
of  the  year  so  we  can  report  them  in  our 
February  2017  issue. 

In  addition  to  asking  readers  about 
PLN  and  how  we  can  make  it  better,  we 
would  like  your  thoughts  on  other  services 
we  could  provide.  One  is  increasing  the 
number  of  books  we  publish:  What  kinds 
of  books  do  you  think  would  serve  the  needs 
of  prisoners  that  are  not  being  published 
already?  We  have  also  been  asked  about 
publishing  a magazine  focused  exclusively 
on  criminal  law  and  procedure.  Would  you 
be  interested  in  subscribing  to  a national 
criminal  law  magazine  reporting  case  deci- 
sions and  sentencing  law  and  trends?  What 
type  of  content  would  you  like  to  see  in  it? 
How  much  would  you  be  willing  to  pay  for 
it,  since  nothing  is  free?  We  welcome  your 
ideas  and  feedback. 

I would  like  to  thank  our  readers  who 
send  us  court  decisions,  settlements  and 
verdicts  in  the  cases  they  have  won.  We 
either  report  them  in  PLN  or  post  them 
on  our  website.  Please  note  that  we  usually 
cannot  return  the  documents  we  receive,  so 
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never  send  us  your  only  copy  or  the  original 
documents. 

As  the  summer  wears  on,  we  can  note 
that  while  a lot  of  other  people  are  on  va- 
cation or  out  of  the  office,  here  at  PLN  we 
keep  working  away  on  behalf  of  prisoners’ 
rights.  We  just  had  oral  argument  in  the 
Eleventh  Circuit  over  the  ongoing  censor- 
ship of  PLN  by  the  Florida  Department 
of  Corrections.  We  are  also  litigating  the 
censorship  of  PLN  as  a purported  “sexu- 
ally explicit”  publication  by  the  Arizona 
Department  of  Corrections.  Likewise,  we 
are  challenging  bans  on  publications  and 
non-postcard  mail  by  jails  in  Oklahoma, 
Tennessee,  California,  Michigan  and  Il- 
linois, among  other  jurisdictions. 

We  have  very  limited  resources  and 
do  a great  job  leveraging  what  we  have  to 
maximize  the  results.  We  have  way  more  to 
do  in  terms  of  safeguarding  prisoners’ First 
Amendment  right  to  receive  PLN,  as  well 
as  our  books  and  other  literature,  than  we 
have  the  resources  to  tackle.  Thus,  we  are 
trying  to  raise  funds  to  hire  another  staff 
attorney  to  do  this  important  work.  If  you 
can  make  a donation  to  help  make  this  a 
reality,  please  do  so  - we  have  already  raised 
over  $60,000  towards  our  goal  of  $100,000. 
If  you  can  make  a contribution  so  we  can 
hire  another  attorney  to  protect  the  free 
speech  rights  of  prisoners  and  those  who 
want  to  communicate  with  them,  please 
donate  now. 

To  put  this  into  perspective,  if  you  are 
a prisoner  in  Washington  state,  Oregon, 
Nevada,  California,  Alabama,  Massachu- 
setts, Michigan  or  New  York,  then  PLN 


litigation  and  advocacy  has  ensured  that 
you  are  able  to  get  a lot  more  to  read  in  the 
mail  than  prison  officials  would  otherwise 
be  allowing.  Likewise  for  prisoners  in  over 
60  jails  around  the  country,  from  big  ones 
in  Dallas  and  Atlanta  to  smaller  ones  in 
Columbia  County,  Oregon  and  Berkeley 


In  2009,  Seth  Sundbergwas  sentenced 
to  five  years  for  a fraudulent  $5  million 
tax  refund.  The  former  pro  basketball 
player  had  managed  a California  mortgage 
office  and  went  from  a comfortable  living 
in  the  real  estate  industry  to  earning  $5.25 
a month  in  the  prison  kitchen.  While 
working  in  that  position,  Sundberg  noticed 
a label  on  a box  of  frozen  chicken  that  said 
“Not  for  Human  Consumption.” 

That  discovery  led  him  to  swear  off 
prison  poultry  forever.  He  began  to  look 
for  nutritious,  protein-rich  foods  in  the 
commissary  to  supplement  the  subpar  insti- 
tutional meals.  He  developed  a recipe  with 
another  prisoner  using  trail  mix,  oatmeal, 
peanut  butter  and  honey  that  merged  to 
form  a tasty,  satisfying  granola  bar.  Soon 
Sundberg  and  his  partner  were  making 
about  $200  per  month  selling  the  bars  to 
other  prisoners. 

Upon  his  release,  Sundberg  sought 
help  from  a nonprofit  whose  motto  is 
“transform  your  hustle.”  Defy  Ventures 
offered  him  mentorship,  business  train- 
ing and  a small  amount  of  funding;  a year 
later,  Sundberg  launched  a company  called 
Prison  Bars. 


County,  South  Carolina.  A small  donation 
will  go  a long  way  with  PLN,  if  you  want  to 
make  a donation  where  it  will  make  a huge 
difference,  then  make  it  here. 

Enjoy  this  issue  of  PLN  and  encourage 
others  to  subscribe,  and  please  return  the 
enclosed  survey. 


Prison  Bars  now  uses  organic,  non- 
GMO  and  gluten-free  ingredients  in  its 
“criminally  delicious”  snacks. The  company 
markets  and  distributes  the  bars  online 
and  in  the  San  Francisco  area;  it  currently 
employs  six  people  - four  of  them  for- 
merly incarcerated.  Sundberg  is  planning 
to  expand  into  ten  other  cities  with  repre- 
sentatives who  have  left  prison  and  face  an 
adversarial  job  market.  Prison  Bars  has  also 
partnered  with  the  grocery  store  chain  Bi- 
Rite,  which  will  start  carrying  the  granola 
bars  in  September  2016. 

“Everyone’s  made  mistakes,  and  every- 
one’s been  given  a second  chance  at  some 
point,”  Sundberg  said.  “My  vision  was  to  see 
if  people  cared  about  this  topic,  to  start  hav- 
ing conversations  that  raise  awareness.  You 
never  know  what  kind  of  ripple  effect  that 
can  cause.”  According  to  the  Prison  Bars 
website,  “Each  purchase  of  criminally  deli- 
cious Prison  Bars  supports  our  movement 
to  provide  redemption  and  second  chances, 
reduce  recidivism,  and  raise  awareness  of 
America’s  prison  issues.”  P^ 

Sources:  www.time.com,  www.prison-bars. 
com 


Popular  New  Snack  Bom  Behind  Bars 


Photo  Tryst  Quality  Pics  of  Quality 

PO  Box  io756  Babes! 

Jacksonville  FL  32247 

All  Catalogs  450  full  color  pics 
Promotional  catalog  free  w ith  SASE 

All  other  catalogs  S4.00  or  10  forever  stamps,  and  ship  with  a 
Coupon  for  5 free  pics  with  your  minimum  order  of  10. 

No  S&H  on  catalog  orders 

Current  catalogs:  B,  C,  D,  E,  F,  G,  H,  I,  J,  K,  L, 

Asian/Hispanic 

Nude  catalogs:  #1,  #2,  #3  Asian/Hispanic,  #4,  #5,  #6,  #7 

Our  next  catalog  free  with  photo  orders.  You  can  deposit  funds  with 
us  “on  account”.  We  accept  checks  and  money  orders.| 

Stamp  orders  are  only  allowed  onceyou  have  ordered  with 
US  funds! 

We  do  not  do  business  in  Oregon,  Utah,  Delaware,  Virginia,  or 
Washington 


Let's  ring  in  2010  right,  with  Lower  -prices.  Now  all  photos  in  any  available  catalog 
aye  $.80  cents  each.  $1.00  still  jar  shipping. /handling  per  envelope.  No  limit  to  the 
amount  op  photos  you  can  order  at  this  price.  We  no  longer  offer  2 free  photos  for  10 
photos  ordered.  10  photo  minimum  still  required. 

Special  picture  order  reguests  (photos  net  available  in  any  ofoun  catalogs  available  for 
purchase')  are  now  $1.50  per  photo  due  to  time  involved  in filling  these  orders.  No  free 
pictures  -with  special  picture  orders.  $1.00  still  for  shipping /handling  per  envelope. 

We  new  offer  MP3  pictures  sentthvouyh  Access  Corrections.  We  offer  a variety  of  nude 
and  rum-nude  catalogs.  Please  send  SA.S.E  for  your  free  brochure.  We  look  forward 
heaving from  you!  ( Vue  to  the  different  mailreem policies;  Soiled  Doves  -will  only  ship 
10  pictures  per  envelope,  regardless  of  how  many  are  allowed  in.  each  envelope  at  the 
institutions).  Thank  you  for  your  understanding  with  this policy. 
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HRDC  Represents  Former  Illinois  Prisoner 
in  Wrongful  Conviction  Suit 

by  Derek  Gilna 


OVER  THE  YEARS,  PRISON  LEGAL  NEWS 
and  its  parent  non-profit  organiza- 
tion, the  Human  Rights  Defense  Center 
(HRDC),  have  filed  dozens  of  censorship 
lawsuits  against  state  prison  systems  and 
county  jails,  as  well  as  numerous  public 
records  suits.  [See:  PLN,  May  2015,  p.  12]. 
More  recently,  HRDC  has  represented  the 
families  of  deceased  prisoners  in  wrongful 
death  complaints  against  corrections  offi- 
cials, and  also  represented  a former  prisoner 
who  was  pregnant  and  lost  her  baby  due  to 
inadequate  medical  care  at  a CCA-run  jail. 
[See:  PLN,  Dec.  2014,  p.28] . 

HRDC  has  now  begun  taking  wrong- 
ful conviction  cases,  partnering  with  the 
Chicago  law  firm  Loevy  & Loevy  to  repre- 
sent former  Illinois  state  prisoner  Jermaine 
Walker. 

Walker,  39,  a student  at  Fisk  University 
in  Tennessee  prior  to  his  wrongful  imprison- 
ment, filed  a federal  civil  rights  action  on  July 
7,2016  that  accused  current  and  former  Chi- 
cago police  officers  of  beating  and  planting 
drugs  on  him  during  a February  2006  traffic 
stop.  Walker,  a PLN  subscriber  while  incarcer- 
ated, filed  for  a Certificate  of  Innocence  after 
Cook  County  Judge  Catherine  Haberkorn 
ordered  his  immediate  release  from  prison  in 
March  2016.  He  had  served  ten  years. 

The  Certificate  of  Innocence  was 
granted  on  April  27, 2016. 

Walker’s  lawsuit,  filed  by  Loevy  & 
Loevy  in  cooperation  with  HRDC,  alleges 
that  Michael  White,  Eric  Reyes,  Sebastian 
Flatley,  Brian  Daly,  Thomas  Finnelly,  the 
City  of  Chicago,  Cook  County  and  other 
unidentified  law  enforcement  officers  from 
both  jurisdictions  violated  his  civil  rights. 
According  to  the  complaint,  the  defendants 


falsely  accused  Walker  of  dealing  drugs, 
then  offered  perjured  testimony  and  mis- 
leading photographs  to  obtain  a wrongful 
conviction. 

Walker,  who  steadfastly  maintained  his 
innocence,  had  stated  at  trial  that  there  was  a 
video  surveillance  camera  in  the  alley  where 
he  was  stopped  by  police  officers,  beaten  and 
arrested.  Both  Chicago  police  officers  and  an 
investigator  with  the  State’s  Attorney’s  office 
apparently  conspired  to  conceal  evidence 
that  the  video  camera  existed.  Police  officers 
White  and  Reyes  denied  knowledge  of  the 
camera,  while  the  investigator,  Finnelly,  took 
photos  of  the  alley  that  were  framed  to  make 
it  appear  as  if  there  were  no  camera  in  the 
alley.  Based  on  that  false  testimony  and  evi- 
dence, Walker  was  convicted  and  sentenced 
to  22  years;  he  had  previously  refused  a plea 
deal  for  one  year  in  prison. 

As  a result  of  a later  investigation  by  the 
Cook  County  Public  Defender’s  office,  the 
officers’  and  investigators’  testimony  about 
the  video  camera  in  the  alley  was  found  to 
be  incorrect.  Two  employees  at  the  Lawrence 
House,  where  the  camera  was  located,  pro- 
vided affidavits  stating  it  provided  live  video 
footage  to  a worker  at  the  front  desk.  The 
State’s  Attorney  eventually  conceded  that 
Walker  had  been  telling  the  truth. 

“It’s  really  outrageous  that  police  offi- 
cers and  an  officer  of  the  State’s  Attorney’s 
office  swore  under  oath  here  and  actually 
backed  it  up  with  photographs  that  didn’t 
even  fit  the  relevant  situation  that  we  had 
in  your  case,  and  you  know,  on  behalf  of  the 
entire  system,  I am  so  sorry  that  this  has 
happened  to  you,  and  we  hope  that  this,  you 
know,  does  not  ever  happen  again,”  Judge 
Haberkorn  told  Walker,  upon  vacating  his 


conviction  at  a hearing  on  March  25, 2016. 
She  called  the  case  a “miscarriage  of  justice.” 
[See:  PLN,  May  2016,  p.16]. 

The  complaint  in  Walker’s  federal 
lawsuit  included  clear  photos  of  the  video 
surveillance  camera  in  the  alley  as  well  as  the 
photos  taken  by  Finnelly  and  introduced  by 
the  prosecution  at  trial,  in  which  no  camera 
appeared.  In  light  of  the  evidence  indicating 
the  lengths  to  which  the  defendants  went  to 
cover  up  their  misconduct,  Walker  is  seek- 
ing compensatory  and  punitive  damages  for 
the  decade  he  spent  in  prison  for  a crime 
that  never  occurred. 

“As  a result  of  his  wrongful  incar- 
ceration, Mr.  Walker  was  stripped  of  the 
pleasures  of  basic  human  experience,  from 
the  most  quotidian  to  the  most  important, 
which  all  free  people  enjoy  as  a matter  of 
right,”  his  lawsuit  states.  “For  ten  years,  he 
was  unable  to  share  holidays,  births,  funer- 
als, and  other  life  events  with  loved  ones.  He 
was  deprived  of  the  opportunity  to  work,  to 
vote,  and  the  fundamental  freedom  to  live 
one’s  life  as  an  autonomous  human  being.” 

HRDC  has  long  reported  on  wrong- 
ful convictions,  and  we  are  pleased  to  have 
the  ability  to  provide  representation  to 
prisoners  who  were  wrongfully  convicted 
and  have  had  their  convictions  reversed 
due  to  police  misconduct  and  fabricated 
evidence.  We  do  not  have  the  resources  to 
represent  prisoners  who  have  not  yet  had 
their  convictions  reversed. 

“What  happened  to  Mr.  Walker  is  typi- 
cal and  sadly  common  in  a criminal  justice 
system  that  pursues  convictions  at  any  cost, 
including  perjury  and  fabricating  evidence 
of  guilt  when  none  exists.  We  look  forward 
to  assisting  Mr.  Walker  in  obtaining  the 
justice  he  has  been  denied,”  stated  HRDC 
executive  director  Paul  Wright. 

Asked  about  the  time  he  served  in 
prison  following  his  wrongful  conviction, 
Walker  said,  “Dreams  were  shattered  man, 
no  question. ”In  addition  to  his  federal  suit, 
he  is  pursuing  a separate  claim  for  statu- 
tory compensation.  See:  Walker  v.  White , 
U.S.D.C.  (N.D.  111.),  Case  No.  l:16-cv- 
07024. H 

Additional  source:  Chicago  Tribune 


Parole,  Post-conviction,  Pardons,  Prison  planning 
(powers  of  attorney,  probate/ trusts  for  families) 

The  Law  Office  of  William  Savoie 

You  may  write,  call,  fax  or  email  inquiries  to: 

909  Texas  Ave,  Ste.  205,  Houston, Texas  77002 
Phone:  832-34 1 -4802  • eFax:  (7 1 3)  583-3597 
EmaihWlsavoielaw@gmail.com 
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Cell  Workout,  by  L.J.  Flanders  (LC  Books,  2015). 

231  pages,  $35.00  softcover 

Book  review  by  David  M.  Reutter 


//In  prison,  people  can  discover  new 
■ things  and  improve  themselves  in 
many  ways;  faith,  fitness,  a new  language, 
education,  skills  and  qualifications  that  may 
lead  to  job  opportunities, ’’writes  author  L.J. 
Flanders.  “In  my  case,  I decided  to  make  use 
of  my  time  and  channeled  my  energy  into 
exercise  and  fitness.” 

The  desire  to  fill  his  time  with  an  ef- 
fective exercise  regimen  while  incarcerated 
at  HM  Prison  Pentonville  in  England  led 
Flanders  to  study  sources  to  develop  a 
fitness  program.  He  found  those  sources 
lacking,  and  thus  decided  to  write  a book 
that  describes  how  to  conduct  an  in-cell 
workout  without  any  exercise  equipment. 

With  prisons  increasingly  restricting 
access  to  free  weights  and  imposing  more 
lockdown  time,  the  ability  of  prisoners  to 
stay  fit  and  healthy  can  be  easily  hampered. 
The  key  is  exercises  that  can  be  done  in 
confined  spaces  that  allow  people  to  steadily 
increase  their  level  of  fitness. 


Cell  Workout  fits  the  bill.  As  Flanders 
sees  it,  his  book  teaches  people  how  to  use 
“body  weight  resistance  training”  that  does 
not  require  equipment  or  much  space.  He 
explains  the  benefits  of  bodyweight  training 
and  includes  a graphic  of  the  anatomical 
position  of  muscles  in  the  body.  Next,  he 
describes  “Basic Training  Principles:  FITT” 
and  “Main  Training  Principles.” 

To  assure  a full  understanding,  some 
exercise  terminology  is  provided.  The  author 
then  explains  the  five  components  of  total 
fitness,  breaking  each  down  so  they  can  be 
easily  understood.  Finally,  he  expounds  on 
the  different  aspects  of  resistance  training, 
cardiovascular  training  and  flexibility  training. 

Flanders  next  moves  on  to  the  meat  of 
his  book:  the  exercises. This  section  covers  123 
pages  and  is  a comprehensive  piece  of  work. 

During  my  28  years  of  incarceration, 
fitness  has  been  one  of  the  focuses  of  my 
life.  Through  those  years  I have  read  many 
fitness  books,  seeking  bodyweight  exercises 


because  free  weights  were  often  unavailable. 
While  in  segregation,  cell  workouts  were 
the  only  way  I could  keep  myself  fit. 

Cell  Workout  is  the  most  thorough, 
comprehensive  and  easily-understood 
compilation  of  bodyweight  exercises  I have 
ever  read.  For  each  muscle  area,  Flanders 
provides  numerous  exercises  that  are  ex- 
plained and  displayed  in  color  photographs. 

The  variety  of  exercises  allows  one  to 
develop  muscle  groups  from  different  angles 
and  prevent  plateaus;  the  exercises  are  great  for 
both  beginner  and  advanced  workouts.  There 
are  sections  on  static  stretches,  relaxation  and 
meditation.  Cell  Workout  also  provides  a 10- 
week  routine  for  the  beginner,  intermediate 
and  advanced  exercise  enthusiast. 

Does  the  program  work?  The  photos  of 
the  author  demonstrating  each  exercise  is 
proof  that  it  does,  as  Flanders  is  remarkably 
fit  and  buff.  Cell  Workout  is  available  for 
$35.00  and  can  be  purchased  from  PLlSTs 
bookstore  - see  page  69. 
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Oklahoma  Jail  Detainee  Handcuffed, 
Pepper-sprayed  and  Choked  to  Death 


do  Robinson  stated.  “I  just  want  people  to  there’s  a place  called  Anadarko.” 
know  about  this  case,  to  know  how  the  law 

operates  in  Caddo  County,  and  to  know  Source:  www.thedailybeast.com 

California:  Ninth  Circuit  Reverses  Finding 
that  Props  9 and  89  are  Unconstitutional 

by  Derek  Gilna 


Caddo  County  District  Attorney 
Jason  Hicks  cited  his  interpretation  of 
the  state’s  open  records  law  as  justification 
for  withholding  reports  and  video  footage 
documenting  the  death  of  Darius  Robinson 
at  the  county  lockup  in  the  rural  town  of 
Anadarko,  Oklahoma. 

Robinson,  a father  to  seven  children, 
died  on  April  5,  2016;  an  autopsy  report 
ruled  his  death  a homicide  by  “asphyxiation 
due  to  manual  neck  compression.”  Video 
cameras  recorded  asjailers,identifiedby  The 
Daily  Beast  as  Bryan  David  Porter,  Michael 
Allen  Smith  and  Vicki  Lyn  Richardson, 
strangled  Robinson  on  the  floor  of  the 
jail’s  booking  area  while  he  was  handcuffed 
and  covered  in  pepper  spray.  He  had  been 
arrested  on  an  eight-year-old  warrant  for 
failure  to  pay  child  support. 

Although  Hicks  refused  to  release  the 
surveillance  video  to  Robinson’s  family  or 
the  media,  authorities  claimed  Robinson 
had  been  seen  eating  pages  out  of  a Bible 
and  eating  ants  off  the  floor  in  the  book- 
ing area.  They  said  he  was  screaming  and 
threatening  another  prisoner  before  he 
charged  at  guards  who  responded.  No  dmgs 
or  alcohol  was  found  in  Robinson’s  system 
according  to  the  autopsy  report,  ruling  out 
intoxication  as  a reason  for  his  alleged  er- 
ratic behavior. 

The  day  after  Robinson’s  death,  his 
brother,  Ancio,  traveled  to  Oklahoma  from 
his  home  in  California,  walked  into  the  jail 
in  Anadarko  and  met  with  undersherifF 
Spencer  Davis.  “He  leaned  back  in  his 
chair,  pushed  his  cowboy  hat  back  on  his 
head  and  just  told  me  ‘Sometimes  these 
things  happen  here,”’ Ancio  said.  “Just  like 
that.  With  monotone.  It  was  very  unset- 
tling to  me.” 

Robinson’s  death  was  neither  the 
Caddo  County  jail’s  first  fatality  nor  its 
first  controversy.  In  2014,  prisoner  Antonio 
Jimenez  died  after  being  pepper-sprayed  by 
guards.  That  same  year,  three  jailers  were 
arrested  for  smuggling  methamphetamine, 
alcohol  and  tobacco  into  the  facility,  and 
a former  jail  administrator  was  arrested 
for  stealing  more  than  $5,000  from  a lo- 
cal Native  American  tribe.  At  least  four 
lawsuits  have  been  filed  since  2010  alleging 
inadequate  medical  care  at  the  jail. 

“I  just  want  to  get  this  out  there,”  An- 


In  February  2014,  following  a bench 
trial, U.S.  District  Court  Judge  Lawrence 
K.  Karlton  found  that  two  California  laws 
created  as  a result  of  state  ballot  initiatives 
“retrospectively  increased  punishments,  in 
violation  of  the  ex  post  facto  clause  of  the 
U.S.  Constitution. ’’Proposition  9 mandated 
longer  intervals  between  parole  hearings, 
while  Proposition  89  allowed  the  governor 
to  review  and  reverse  paroles  granted  by  the 
Board  of  Parole  Hearings  in  cases  involving 
prisoners  convicted  of  murder. 

Judge  Karlton’s  ruling  was  lauded  by 
prisoners’  rights  advocates,  who  noted  the 
ballot  initiatives  had  resulted  in  prison- 
ers serving  longer  sentences  and  frequent 
reversals  of  parole  decisions.  At  the  time 
state  voters  approved  Prop  89  around  28 
years  ago,  it  must  have  seemed  like  a good 
idea  to  give  California  governors  the  power 
to  review  and  reverse  decisions  to  parole 
convicted  murderers. 

Between  1991  and  2011,  statistical 
data  indicated  that  governors  overturned 
approximately  70%  of  parole  board  deci- 
sions to  release  prisoners  serving  time  for 
murder,  effectively  preventing  the  board 
from  properly  fulfilling  its  duties. 

Prop  9,  the  Victims’  Bill  of  Rights 
Act  of  2008,  also  known  as  Marsy’s  Law, 
mandated  longer  periods  between  parole 
hearings,  contrary  to  the  procedures  in 
effect  when  the  prisoners  were  initially 
convicted. 

Most  California  newspaper  editorial 
boards,  such  as  that  of  the  Sacramento  Bee , 
had  opposed  Prop  9 for  many  of  the  same 
reasons  cited  by  Judge  Karlton,  stating  that 
it  constituted  “a  wrong  that  tipped  the  scales 
of  justice  too  far.”Other  observers  noted  the 
two  ballot  initiatives  together  had  contrib- 
uted to  the  serious  overcrowding  problem  in 
California’s  penal  system  by  continuing  to 
incarcerate  prisoners  who  otherwise  would 


have  been  released  on  parole. 

Karlton  issued  his  ruling  in  the  case 
of  Gilman  v.  Brown,  a lawsuit  certified  as 
a class-action  on  behalf  of  all  California 
state  prisoners  sentenced  to  life  with  the 
possibility  of  parole,  provided  that  the  crime 
happened  prior  to  the  passage  of  Prop  9.  A 
separate  class  consisted  of  prisoners  serving 
life  with  the  possibility  of  parole  for  offenses 
committed  before  the  passage  of  Prop  89 
on  November  8, 1988. 

Proposition  9 prevented  the  parole 
board  from  setting  parole  hearings  every 
year,  extending  the  deferral  period  to  a 
minimum  of  three  years  - though  prison- 
ers could  file  a petition  to  advance  (PTA) 
their  next  hearing.  The  law  also  reversed 
the  old  standard  for  granting  parole  after 
a minimum  term  had  been  served,  requir- 
ing prisoners  to  continue  serving  their 
sentences  unless  the  parole  board,  by  “clear 
and  convincing  evidence,”  determined  they 
qualified  for  parole. 

Judge  Karlton  held  that  Prop  9 
“creat[ed]  a significant  risk”  that  prison- 
ers would  serve  longer  sentences,  echoing 
his  2010  preliminary  injunction  enjoining 
enforcement  of  that  law  - an  injunction 
later  dissolved  by  the  Ninth  Circuit  Court 
of  Appeals.  See:  Gilman  v.  Schwarzeneg- 
ger, 638  F.3d  1101  (9th  Cir.  2011)  [PLN, 
Aug.  2011,  p.18;  July  2010,  p.42] . While 
the  appellate  court  reasoned  that  a parole 
hearing  could  be  held  when  a prisoner 
showed  “a  reasonable  likelihood”  of  release 
suitability,  Judge  Karlton  found  that  Prop 
9 may  render  the  parole  process  “meaning- 
less or  illusory.” 

Karlton  was  equally  critical  of  Prop 
89,  stating  “governors  have  used  it  to  tip 
the  scales  against  parole.  Thus,  while  the 
governors  could  use  the  law  to  review 
parole  decisions  to  ensure  that  they  are  ac- 
curate and  fair,  they  appear  to  have  no  such 
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concerns  about  decisions  that  deny  parole.” 
See:  Gilman  v.  Brown,  110  F.Supp.3d  989 
(E.D.  Cal.  2014). 

The  Ninth  Circuit  reversed  on  Febru- 
ary 22, 2016.  The  Court  of  Appeals  wrote 
that  it  had  “already  addressed  the  consti- 
tutionality of  Proposition  89  as  applied  to 
prisoners  who  were  convicted  of  crimes 
committed  before  November  2,  1988.  In 
Johnson  v.  Gomez,  92  F.3d  964,  965  (9th 
Cir.  1996),  California  state  prisoner  Rob- 
ert Johnson  was  convicted  of  first-degree 
murder....  After  California  voters  passed 
Proposition  89,  the  Board  found  Johnson 
eligible  for  parole.  Under  Proposition 
89,  Johnson  was  not  eligible  for  release 
until  the  30-day  period  for  gubernatorial 
review  had  passed.  The  Governor  exer- 
cised his  authority  under  Proposition  89 
and  reversed  the  grant  of  parole.  Johnson 
sought  state  habeas  and  his  petition  was 
denied.  Johnson  then  filed  a federal  habeas 
petition,  which  the  district  court  denied. 
We  affirmed. 

“Although  we  acknowledged  that  ‘the 
purpose  and  effect  of  the  law  here  is  to 
lengthen  prison  terms  by  making  it  more 
difficult  for  convicted  murderers  with 


indeterminate  sentences  to  be  released  on 
parole,’  we  held  that  this  did  not  violate 
the  Ex  Post  Facto  Clause.  We  ruled  that 
‘[t]he  law  ...  simply  removes  final  parole 
decisionmaking  authority  from  the  [Board] 
and  places  it  in  the  hands  of  the  governor,’ 
who  ‘must  use  the  same  criteria’  as  the 
Board.  We  also  noted  that  Johnson  had 
not  shown  that  he  would  have  received 
parole  under  the  old  system  and,  therefore, 
Proposition  89  presented  only  a speculative 
risk  of  unconstitutionally  lengthening  his 
period  of  incarceration.” 

The  appellate  court  held  that  Johnson 
controlled,  and  the  district  court  had  erred 
in  finding  that  Proposition  89,  “in  actual 
practice,  is  not  [a]  ‘neutral’  transfer  of  final 
decision-making  authority”  from  the  Board 
of  Parole  Hearings  to  the  governor. 

With  respect  to  Proposition  9,  the 
Ninth  Circuit  wrote  that  “proving  a sig- 
nificant risk  of  prolonged  incarceration  in 
parole  cases  requires  exacting  evidence.” 
Although  the  district  court  had  found  that 
Prop  9 likely  reduced  the  frequency  of  pa- 
role hearings,  “a  decrease  in  the  frequency 
of  parole  hearings  - without  more  - is 
not  sufficient  to  prove  a significant  risk  of 


lengthened  incarceration.” 

The  Court  of  Appeals  also  addressed 
the  PTA  process,  concluding  that  “The 
district  court  committed  legal  error  by 
basing  its  findings  principally  on  specula- 
tion and  inference,  rather  than  concrete 
evidence  demonstrating  that  the  PTA 
process  failed  to  afford  relief  from  the 
classwide  risk  of  lengthened  incarcera- 
tion posed  by  Proposition  9.  It  erred  by 
substituting  its  own  judgment  for  the 
Board’s  regarding  which  PTAs  ought  to 
be  granted.  And  the  district  court’s  find- 
ings of  ‘structural  problems’  in  the  PTA 
process  lack  sufficient  support  in  the 
record.  The  remaining  findings,  viewed 
under  the  correct  legal  standard,  are  in- 
sufficient to  support  a conclusion  that,  on 
this  record,  an  as-applied  Ex  Post  Facto 
Clause  violation  has  occurred.” 

Accordingly,  Judge  Karlton’s  order 
holding  Propositions  89  and  9 unconstitu- 
tional was  reversed  and  the  case  remanded 
for  entry  of  judgment  in  favor  of  the  state 
defendants.  See:  Gilman  v.  Brown,  814  F.3d 
1007  (9th  Cir.  2016). 

Additional  source:  www.sacbee.com 
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IF  YOU  ARE  POOR,  YOU  WILL  ALMOST  NEVER 

go  to  trial  - instead  you  will  be  forced  to 
accept  a plea  deal  offered  by  government 
prosecutors.  If  you  are  poor,  the  word  of 
the  police,  who  are  not  averse  to  fabricating 
or  tampering  with  evidence,  manipulating 
witnesses  and  planting  guns  or  drugs,  will 
be  accepted  in  a courtroom  as  if  it  was  the 
word  of  God.  If  you  are  poor,  and  especially 
if  you  are  of  color,  almost  anyone  who  can 
verify  your  innocence  will  have  a police 
record  of  some  kind  and  thereby  will  be 
invalidated  as  a witness.  If  you  are  poor, 
you  will  be  railroaded  in  an  assembly-line 
production,  from  a town  or  city  where  there 
are  no  jobs,  through  the  police  stations, 
county  jails  and  courts  directly  into  prison. 
And  if  you  are  poor,  because  you  don’t  have 
money  for  adequate  legal  defense,  you  will 
serve  sentences  that  are  decades  longer  than 
those  for  equivalent  crimes  anywhere  else 
in  the  industrialized  world. 

If  you  are  a poor  person  of  color  in 
America  you  understand  this  with  a vis- 
ceral fear.  You  have  no  chance.  Being  poor 
has  become  a crime.  And  this  makes  mass 
incarceration  the  most  pressing  civil  rights 
issue  of  our  era. 

The  10-part  online  documenta- 
ry ’’Making  a Murderer,”  by  writer-directors 
Moira  Demos  and  Laura  Ricciardi,  chron- 
icles the  endemic  corruption  of  the  judicial 
system.  The  film  focuses  on  the  case  of 
Steven  Avery  and  his  nephew,  Brendan 
Dassey,  who  were  given  life  sentences  for 
murder  without  any  tangible  evidence 
linking  them  to  the  crime.  As  admirable  as 
the  documentary  was,  however,  it  focused 
on  a case  where  the  main  defendant,  Avery, 
had  competent  defense.  He  was  also  white. 
The  blatant  corruption  of,  and  probable 
conspiracy  by,  the  Manitowoc  County 
Sheriff’s  Office  in  Wisconsin  and  then- 
Calumet  County  District  Attorney  Ken 
Kratz  is  nothing  compared  with  what  goes 
on  in  the  well-oiled  and  deeply  cynical 
system  in  place  in  inner-city  courts.  The 
accused  in  poor  urban  centers  are  lined 
up  daily  like  sheep  in  a chute  and  shipped 
to  prison  with  a startling  alacrity.  The  at- 
tempts by  those  who  put  Avery  and  Dassey 
behind  bars  to  vilify  them  further  after  the 
release  of  the  film  misses  the  point:  The 
two  men,  like  most  of  the  rest  of  the  poor 


The  Mirage  of  Justice 

by  Chris  Hedges,  Truthdig 

behind  bars  in  the  United  States,  did  not 
receive  a fair  trial.  Whether  they  did  or  did 
not  murder  Teresa  Halbach  - and  the  film 
makes  a strong  case  that  they  did  not  - is 
a moot  point. 

Once  you  are  charged  in  America, 
whether  you  did  the  crime  or  not,  you 
are  almost  always  found  guilty.  Because 
of  this,  as  many  activists  have  discovered, 
the  courts  already  are  being  used  as  a 
fundamental  weapon  of  repression,  and 
this  abuse  will  explode  in  size  should 
there  be  widespread  unrest  and  dissent. 
Our  civil  liberties  have  been  transformed 
into  privileges  - what  Matt  Taibbi  in  ’’The 
Divide:  American  Injustice  in  the  Age  of 
the  Wealth  Gap”  calls  “conditional  rights 
and  conditional  citizenship”  - that  are, 
especially  in  poor  communities,  routinely 
revoked.  Once  rights  become  privileges, 
none  of  us  are  safe. 

In  any  totalitarian  society,  including  an 
American  society  ruled  by  its  own  species 
of  inverted  totalitarianism,  the  state  invests 
tremendous  amounts  of  energy  into  making 
the  judicial  system  appear  as  if  it  functions 
impartially.  And  the  harsher  the  totalitarian 
system  becomes,  the  more  effort  it  puts  into 
disclaiming  its  identity.  The  Nazis,  as  did 
the  Soviet  Union  under  Stalin,  broke  the 
accused  down  in  grueling  and  psychologi- 
cally crippling  interrogations  - much  the 
same  way  the  hapless  and  confused  Dassey 
is  manipulated  and  lied  to  by  interrogators 
in  the  film  - to  make  them  sign  false  confes- 
sions. Totalitarian  states  need  the  facade  of 
justice  to  keep  the  public  passive. 

The  Guardian  newspaper  reported: 
“The  Innocence  Project  has  kept  detailed 
records  on  the  337  cases  across  the  [United 
States]  where  prisoners  have  been  exoner- 
ated as  a result  of  DNA  testing  since  1989. 
The  group’s  researchers  found  that  false 
confessions  were  made  in  28  percent  of  all 
the  DNA-related  exonerations,  a striking 
proportion  in  itself.  But  when  you  look 
only  at  homicide  convictions  - by  definition 
the  most  serious  cases  - false  confessions 
are  the  leading  cause  of  miscarriages  of 
justice,  accounting  for  a full  63%  of  the  113 
exonerations.” 

“[T]he  interrogator-butcher  isn’t 
interested  in  logic,”  Aleksandr  Solzhenit- 
syn writes  in  The  Gulag  Archipelago,  “he 


just  wants  to  catch  two  or  three  phrases. 
He  knows  what  he  wants.  And  as  for  us 
- we  are  totally  unprepared  for  anything. 
From  childhood  on  we  are  educated  and 
trained  - for  our  own  profession;  for  our 
civil  duties;  for  military  service;  to  take  care 
of  our  bodily  needs;  to  behave  well;  even  to 
appreciate  beauty  (well,  this  last  not  really 
all  that  much!).  But  neither  our  education, 
nor  our  upbringing,  nor  our  experience 
prepares  us  in  the  slightest  for  the  greatest 
trial  of  our  lives:  being  arrested  for  nothing 
and  interrogated  about  nothing.” 

If  the  illusion  of  justice  is  shattered, 
the  credibility  and  viability  of  the  state 
are  jeopardized.  The  spectacle  of  court,  its 
solemnity  and  stately  courthouses,  its  legal 
rituals  and  language,  is  part  of  the  theater. 
The  press,  as  was  seen  in  the  film,  serves  as 
an  echo  machine  for  the  state,  condemn- 
ing the  accused  before  he  or  she  begins 
trial.  Television  shows  and  movies  about 
crime  investigators  and  the  hunt  for  killers 
and  terrorists  feed  the  fictitious  narrative. 
The  reality  is  that  almost  no  one  who  is 
imprisoned  in  America  has  gotten  a trial. 
There  is  rarely  an  impartial  investigation.  A 
staggering  97  percent  of  all  federal  cases 
and  95  percent  of  all  state  felony  cases  are 
resolved  through  plea  bargaining.  Of  the 
2.2  million  people  we  have  incarcerated 
at  the  moment  - 25  percent  of  the  world’s 
prison  population  - 2 million  never  had  a 
trial.  And  significant  percentages  of  them 
are  innocent. 

Judge  Jed  S.  RakofF,  in  an  article  in  The 
New  York  Review  of  Books  titled  "Why  In- 
nocent People  Plead  Guilty,”  explains  how 
this  secretive  plea  system  works  to  thwart 
justice.  Close  to  40  percent  of  those  even- 
tually exonerated  of  their  crimes  originally 
pleaded  guilty,  usually  in  an  effort  to  reduce 
charges  that  would  have  resulted  in  much 
longer  prison  sentences  if  the  cases  had 
gone  to  trial.  The  students  I teach  in  prison 
who  have  the  longest  sentences  are  usually 
the  ones  who  demanded  a trial.  Many  of 
them  went  to  trial  because  they  did  not 
commit  the  crime.  But  if  you  go  to  trial 
you  cannot  bargain  away  any  of  the  charges 
against  you  in  exchange  for  a shorter  sen- 
tence. The  public  defender- who  spends  no 
more  than  a few  minutes  reviewing  the  case 
and  has  neither  the  time  nor  the  inclination 
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to  do  the  work  required  by  a trial  - uses  the 
prospect  of  the  harshest  sentence  possible 
to  frighten  the  client  into  taking  a plea  deal. 
And,  as  depicted  in  “Making  a Murderer,” 
prosecutors  and  defense  attorneys  often 
work  as  a tag  team  to  force  the  accused  to 
plead  guilty.  If  all  of  the  accused  went  to 
trial,  the  judicial  system,  which  is  designed 
around  plea  agreements,  would  collapse. 
And  this  is  why  trial  sentences  are  horrific. 
It  is  why  public  attorneys  routinely  urge 
their  clients  to  accept  a plea  arrangement. 
Trials  are  a flashing  red  light  to  the  accused: 
DO  NOT  DO  THIS.  It  is  the  inversion 
of  justice. 

The  wrongly  accused  and  their  families, 
as  long  as  the  fiction  of  justice  is  maintained, 
vainly  seek  redress.  They  file  appeal  after 
appeal.  Those  convicted  devote  hundreds  of 
hours  of  study  in  the  law  library  in  prison. 
They  believe  there  has  been  a “mistake.” 
They  think  that  if  they  are  patient  the  “mis- 
take” will  be  rectified.  Playing  upon  such 
gullibility,  authorities  allowed  prisoners 
in  Stalin’s  gulags  to  write  petitions  twice  a 
month  to  officials  to  proclaim  their  inno- 
cence or  decry  mistreatment.  Those  who  do 
not  understand  the  American  system,  who 
are  not  mentally  prepared  for  its  cruelty 
and  violence,  are  largely  helpless  before 
authorities  intoxicated  with  the  godlike 
power  to  destroy  lives.  These  authorities 
advance  themselves  or  their  agendas  - Joe 
Biden  when  he  was  in  the  Senate  and  Bill 
Clinton  when  he  was  president  did  this  - by 
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being  “tough”  concerning  law  and  order  and 
national  security.  Those  who  administer  the 
legal  system  wield  power  largely  in  secret. 
They  are  accountable  to  no  one.  Every  once 
in  a while  - this  happened  even  under  the 
Nazis  and  Stalin  - someone  will  be  exoner- 
ated to  maintain  the  fiction  that  the  state 
is  capable  of  rectifying  its  “mistakes.”  But 
the  longer  the  system  remains  in  place,  the 
longer  the  legal  process  is  shrouded  from 
public  view,  the  more  the  crime  by  the  state 
accelerates. 

The  power  elites  - our  corporate  rulers 
and  the  security  and  surveillance  apparatus 
- rewrite  laws  to  make  their  criminal  be- 
havior “legal.” It  is  a two-tiered  system.  One 
set  of  laws  for  us.  Another  set  of  laws  for 
them.  Wall  Street’s  fraud  and  looting  of  the 
U.S. Treasury,  the  obliteration  of  our  privacy, 
the  ability  of  the  government  to  assassinate 
U.S.  citizens,  the  revoking  of  habeas  corpus, 
the  neutralizing  of  our  Fourth  Amendment 
right  against  unreasonable  searches  and 
seizures,  the  murder  of  unarmed  people 
in  the  streets  of  our  cities  by  militarized 
police,  the  use  of  torture,  the  criminalizing 
of  dissent,  the  collapse  of  our  court  system, 
the  waging  of  pre-emptive  war  are  rendered 


“legal.”  Politicians,  legislators,  lawyers  and 
law  enforcement  officials,  who  understand 
that  leniency  and  justice  are  damaging  to 
their  careers,  and  whom  Karl  Marx  called 
the  “leeches  on  the  capitalist  structure,” 
have  constructed  for  their  corporate  masters 
our  system  of  inverted  totalitarianism. They 
serve  this  system.  They  seek  to  advance 
within  it.  They  do  not  blink  at  the  victims 
destroyed  by  it.  And  most  of  them  know 
it  is  a sham. 

“We  have  to  condemn  publicly  the 
very  idea  that  some  people  have  the  right 
to  repress  others,”  Solzhenitsyn  warned. 
“In  keeping  silent  about  evil,  in  burying  it 
so  deep  within  us  that  no  sign  of  it  appears 
on  the  surface,  we  are  implanting  it,  and  it 
will  rise  up  a thousandfold  in  the  future. 
When  we  neither  punish  nor  reproach 
evildoers,  we  are  not  simply  protecting 
their  trivial  old  age,  we  are  thereby  ripping 
the  foundations  of  justice  from  beneath 
new  generations.”!^ 

This  article  was  originally  published,  by 
Truthdig  (www.truthdig.com)  on  January 
17,  2016;  it  is  reprinted  with  the  authors 
permission,  with  minor  edits. 
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New  York  Federal  Judge  Challenges 
Collateral  Consequences 


In  a move  The  New  York  Times  called 
“striking,”  and  Gabriel  J.  Chin,  a profes- 
sor at  the  University  of  California,  Davis 
School  of  Law  said  was  “groundbreaking,” 
U.S.  District  Court  Judge  Frederic  Block 
sentenced  a young  woman  in  a drug  case 
to  probation  rather  than  prison,  issuing  a 
42-page  opinion  that  outlined  his  call  for 
reform  of  the  collateral  consequences  faced 
by  people  with  felony  records. 

Judge  Block’s  May  25,  2016  ruling 
noted  that  defendant  Chevelle  Nesbeth, 
who  was  20  years  old  at  the  time  of  her 
conviction,  will  have  to  navigate  nearly 
50,000  federal  and  state  statutes  and  regula- 
tions that  impose  penalties  on  felons,  which, 
Block  said,  serve  “no  useful  function  other 
than  to  further  punish  criminal  defendants 
after  they  have  completed  their  court- 
imposed  sentences.” 

He  wrote  that  collateral  consequences 
such  as  the  denial  of  government  benefits, 
ineligibility  for  public  housing,  suspension 
of  student  loans  and  revocation  or  suspen- 


sion of  driver’s  licenses,  for  example,  may 
be  “particularly  disruptive  to  an  ex-convict’s 
efforts  at  rehabilitation  and  reintegration 
into  society”  and  often  result  in  “further 
disastrous  consequences,  such  as  losing 
child  custody  or  going  homeless.” 

Professor  Chin  said  the  judge’s  opinion 
would  “generate  debate  on  a critical  issue 
in  the  criminal  justice  system  - the  ability 
of  people  convicted  of  crimes  to  get  on 
with  their  lives.”  Former  federal  prosecu- 
tor Daniel  C.  Richman,  who  now  teaches 
criminal  law  at  Columbia  University,  added 
that  “however  laudable  it  is  for  the  judge  to 
highlight  this  problem,  his  decision  can’t 
solve  it,  even  for  this  defendant.” 

Indeed,  as  Judge  Block  wrote,  “While 
consideration  of  the  collateral  conse- 
quences a convicted  felon  must  face  should 
be  part  of  a sentencing  judge’s  calculus 
in  arriving  at  a just  punishment,  it  does 
nothing,  of  course,  to  mitigate  the  fact 
that  those  consequences  will  still  attach.  It 
is  for  Congress  and  the  states’  legislatures 


to  determine  whether  the  plethora  of 
post-sentence  punishments  imposed  upon 
felons  is  truly  warranted,  and  to  take  a hard 
look  at  whether  they  do  the  country  more 
harm  than  good.” 

Nesbeth,  who  faced  a prison  term  of  33 
to  41  months  after  being  caught  with  600 
grams  of  cocaine  in  her  suitcase  at  Kennedy 
International  Airport,  will  instead  serve  a 
year  of  probation  that  includes  six  months 
of  home  confinement  and  100  hours  of 
community  service. 

Judge  Block’s  ruling  does  not  create  a 
binding  legal  precedent  for  other  courts,  but 
may  well  serve  as  an  important  contribution 
to  the  growing  national  debate  on  criminal 
justice  reform.  It  also  spurred  federal  pros- 
ecutors to  appeal  his  order  imposing  a term 
of  probation  rather  than  prison.  See:  United 
States  v.  Nesbeth,  U.  S.D.C.  (E.D.  NY),  Case 
No.  l:15-cr-00018-FB;  2016  U.S.  Dist. 
LEXIS  68731.  PI 

Additional  source:  The  New  York  Times 
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Advocates  Want  Private  Prisons 
Subject  to  Open  Records  Laws 

by  Joe  Watson 


Government  accountability  ad- 
vocates  have  called  for  private  prison 
companies  like  Corrections  Corporation  of 
America  (CCA)  and  the  GEO  Group  to 
be  subject  to  open  records  laws  - including 
the  federal  Freedom  of  Information  Act 
(FOIA)  - to  ensure  they  are  accountable 
to  the  public.  This  is  especially  important 
considering  that  private  prison  contracts  are 
paid  with  public  taxpayer  funds. 

A report  from  Citizens  for  Responsi- 
bility and  Ethics  in  Washington  (CREW) 
accuses  private  prison  companies  of  manip- 
ulating their  current  immunity  from  most 
open  records  laws  to  cover  up  violations  of 
prisoners’ rights  and  conceal  their  real  costs. 

“It  makes  no  sense  to  exempt  private 
prisons  from  the  same  transparency  require- 
ments already  applied  to  government-run 
state  and  federal  prisons,”  said  Melanie 
Sloan,  CREW’s  executive  director.  “Highly 
profitable  private  prison  companies  like 
[CCA]  and  the  GEO  Group  have  quite  a 


deal:  They  take  in  taxpayer  dollars  without 
suffering  taxpayer  scrutiny.” 

For-profit  prison  operators  can  skirt 
public  records  laws,  including  FOIA,  due 
to  their  status  as  private  entities.  But  clearly, 
companies  like  CCA  and  GEO  are  simply 
acting  as  surrogates  for  government  agen- 
cies, and  CREW  and  other  critics  of  the 
private  prison  industry  argue  that  open 
records  laws  should  therefore  apply  to 
privately-run  prisons. 

“Privatizing  entities  once  under 
exclusive  governmental  control  has 
eliminated  a key  component  of  public 
accountability  - access  to  information 
that  explains  how  the  prisons  are  being 
run,  at  what  cost,  and  the  extent  to  which 
they  are  engaging  in  abuses  that  deprive 
prisoners  of  their  basic  civil  liberties,”  the 
CREW  report  stated. 

Of  the  more  than  1.56  million  pris- 
oners held  in  state  and  federal  facilities  at 
the  end  of  2014,  around  8%  were  housed 
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in  private  prisons.  CCA  and  GEO  Group 
alone,  meanwhile,  took  in  a combined  $3.3 
billion  in  gross  revenue  that  year. 

“Private  prisons  are  for-profit  entities,” 
CREW  said,  “which  makes  them  respon- 
sible to  shareholders  and  the  bottom  line 
rather  than  the  public.”  The  report  also 
highlighted  several  examples  where  private 
prisons  were  subjected  to  public  records 
laws,  including  a lawsuit  brought  by  Prison 
Legal  News  against  CCA  in  Tennessee. 

Tennessee’s  Court  of  Appeals  eventu- 
ally ruled  in  March  2013  that  CCA  was, 
in  fact,  required  to  produce  records  under 
the  state’s  public  records  law  because  it  was 
the  functional  equivalent  of  a government 
agency.  [See:  PLN,  March  2016,  p.38;  June 
2013,  p.14;  Jan.  2012,  p.45]. 

PA/Vfiled  a similar  suit  against  GEO 
Group  in  Florida;  while  the  case  was 
pending,  GEO  relented  and  agreed  to  pro- 
duce the  requested  records  and  pay  PLNs 
attorney  fees.  [See:  PLN, June  2010,  p.29] . 
Lawsuits  filed  against  CCA  by  PLN  in 
Vermont  and  Texas  resulted  in  court  rul- 
ings that  the  company  was  the  functional 
equivalent  of  a government  agency  and 
had  to  comply  with  public  records  laws 
in  those  states.  [See:  PLN,  April  2014, 
p.35;  July  2013,  p.42].  PL/Vhad  previously 
filed  a public  records  suit  against  Prison 
Health  Services  (now  Corizon  Health)  in 
Vermont,  and  the  for-profit  prison  medi- 
cal contractor  settled  the  case  by  agreeing 
to  produce  the  requested  records.  [See: 


PLN,  Dec.  2012,  p.16]. 

To  force  private  prison  companies  to 
be  more  accountable  to  the  public,  CREW 
argued  that  the  reach  of  FOIA  must  be 
expanded,  such  as  extending  the  statute’s 
provisions  to  include  federal  contractors 
that  operate  detention  facilities. 

As  recently  as  2015,  Congress  had  the 
opportunity  to  do  just  that  when  the  Private 
Prison  Information  Act  (H.R.  2470)  was 
re-introduced  - the  most  recent  version  of 
the  bill  since  2005.  The  bill  was  sponsored 
by  U.S.  Rep.  Sheila  Jackson  Lee  upon  the 
urging  of  PL/Vmanaging  editor  Alex  Fried- 
mann and  private  prison  researcher  Chris 
Petrella.  [See:  PLN,  March  2015,  p.13]. 

But  thanks  to  lobbying  efforts  by 
CCA  - as  indicated  by  the  company’s 
federal  lobbying  disclosure  statements  - 
the  legislation  has  never  been  voted  out  of 
committee.  Obviously,  private  prison  firms 
oppose  increased  transparency  and  public 
accountability. 

“The  private  prison  industry  developed 
over  a number  of  years,  and  did  so  without 
much  attention  paid  to  it,”  the  CREW 
report  concluded.  “Only  by  bringing  trans- 
parency to  the  industry  will  taxpayers  be 
able  to  learn  if  private  prisons  are  worth  the 
cost,  and  if  they  are  equal  to  the  responsi- 
bilities of  traditional  public  prisons.” 

Prison  Legal  News  remains  at  the  fore- 
front of  challenging  the  secrecy  of  private 
prison  companies  and  holding  them  ac- 
countable under  state  public  records  laws. 


On  March  4, 2016,  PLN  filed  suit  against 
Corizon  in  New  Mexico  after  the  company 
refused  to  produce  documents  pursuant  to 
a state  public  records  request.  That  lawsuit 
remains  pending.  See:  Prison  Legal  News  v. 
Corizon  Health,  County  of  Santa  Fe,  First 
Judicial  District  Court  (NM),  Case  No. 
D-101-CV-2016-00610.  H 

Sources:  “Private  Prisons:  A Bastion  of  Se- 
crecy, ” Citizens  for  Responsibility  ajid  Ethics 
in  Washmgton,  (Feb.  2014);  www.citizens- 
forethics.  org;  www.salem-news.  com 
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Seventh  Circuit  Reverses  Denial  of  Prisoner's  Claim  for 
Failure  to  Detach  Portion  of  Administrative  Form 


CHARLES  DONELSON  WAS  A PRISONER 

in  the  custody  of  the  Illinois  Depart- 
ment of  Corrections  (IDOC)  when  he  was 
charged  with  disciplinary  infractions  for 
two  incidents  involving  the  same  guard. 
Donelson  denied  that  he  had  tried  to  leave 
his  housing  unit  without  permission,  failed 
to  follow  the  guard’s  warning  and  then 
later  attacked  him.  Following  a disciplinary 
hearing  in  which  prison  officials  did  not 
produce  witnesses  and  evidence  requested 
by  Donelson,  including  footage  from  video 
surveillance  cameras,  he  was  found  guilty. 
As  a result  he  lost  a year  of  accumulated 
“good  time”  credit. 

After  exhausting  his  administrative 
remedies,  Donelson  filed  a petition  for  writ 
of  mandamus  in  state  court  challenging 
the  denial  of  evidence  and  witnesses.  His 
petition  was  denied  and  the  denial  affirmed 
by  a state  appellate  court,  which  held  for 
the  first  time  that  Donelson  had  failed 
to  properly  detach  the  bottom  portion  of 
an  administrative  form  identifying  what 
witnesses  he  was  requesting  at  the  disci- 
plinary hearing;  instead,  he  had  submitted 
the  entire  form.  See:  Donelson  v.  Godinez, 
2013  IL  App  (4th)  120795-U  (111.  App. 
Ct.  4th  Dist.  2013). 

Donelson  then  filed  a claim  for  federal 
habeas  relief  under  Section  2254,  alleging 
that  he  had  been  denied  due  process  during 
the  disciplinary  proceedings.  The  federal 
district  court  rejected  his  habeas  petition, 
partly  on  the  merits  and  partly  on  proce- 
dural grounds. 

Donelson  appealed  and  on  January 
28,  2016  the  Seventh  Circuit  affirmed 
the  partial  ruling  on  the  merits  but 
vacated  the  procedural  ruling,  finding 
that  the  state  appellate  court’s  decision 
“carried  bureaucratic  concerns  about 
paperwork  to  an  unreasonable  extreme 
and  [did]  not  bar  federal  consideration 
of  the  prisoner’s  constitutional  claim  on 
the  merits.” 

The  Court  of  Appeals  further  noted 
that  prison  officials  had  failed  to  produce 
any  legal  precedent  to  justify  their  non- 
production of  the  requested  witnesses 
and  evidence  but  for  Donelson’s  failure 
to  detach  the  bottom  part  of  the  form. 


by  Derek  Gilna 

“The  state  appellate  court  did  not  cite,  the 
respondent  does  not  identify,  and  we  have 
not  found  any  Illinois  law,  regulation,  or 
precedent  requiring  inmates,  on  penalty 
of  loss  of  their  right  to  be  heard,  to  detach 
and  submit  only  the  bottom  portion  of  the 
form,”  the  Court  wrote. 

The  Seventh  Circuit  also  rejected  the 
state’s  argument  that  depriving  prisoners 
of  witnesses  and  evidence  for  failure  to 
detach  the  bottom  part  of  the  form  had 
been  an  established  procedure  in  the  dis- 


A New  Jersey  federal  district  court 
denied  a motion  to  dismiss  filed  by 
prison  telecom  giant  Global  Tel*Link 
(GTL)  and  its  subsidiary  DSI-ITI  in  a 
class-action  lawsuit  alleging  predatory 
practices  in  providing  phone  service  to  New 
Jersey  state  prisoners. 

On  September  8, 2014,  Judge  William 
J.  Martini  held  that  although  the  plaintiffs 
in  the  suit  also  had  a pending  complaint 
before  the  Federal  Communications  Com- 
mission (FCC)  that  raised  many  of  the 
same  claims,  a stay  rather  than  dismissal  was 
more  appropriate.  The  case  is  yet  another 
attempt  to  rein  in  exorbitant  phone  rates 
targeting  prisoners  and  their  families. 

The  seven  plaintiffs,  including  a New 
Jersey  state  prisoner  and  her  parents, 
claimed  that  GTL  and  DSI-ITI  had  en- 
gaged in  “violations  of  federal  and  New 
Jersey  state  law  arising  from  ...  Defendants’ 
abuse  of  their  monopoly  power  over  phone 
calls  made  from  Newjersey  by  prisoners  by 
charging  rates  more  than  100  times  higher 
than  market  rates.”The  complaint  called  the 
companies’  conduct  “abusive,  discriminatory 
and  unreasonable,”  and  added  the  “state  of 
New  Jersey  benefits  financially  from  the 
Defendants’monopoly.”  At  the  time  the  suit 
was  filed,  the  Newjersey  DOC  received  a 
41%  commission  kickback  from  the  revenue 


ciplinary  process.  Accordingly,  as  the  state 
court  had  not  relied  on  an  adequate  state- 
law  ground  when  dismissing  Donelson’s 
claims,  the  Seventh  Circuit  reviewed  the 
actions  of  the  IDOC  disciplinary  com- 
mittee “without  any  deference  to  the  state 
court’s  decision.” 

The  federal  district  court’s  order  was 
vacated  and  the  case  remanded  for  further 
proceedings,  where  it  remains  pending. 
See:  Donelson  v.  Pfister,  811  F.3d  911  (7th 
Cir.  2016).  FJ 


generated  from  prison  phone  calls  under  its 
contract  with  GTL,  amounting  to  over  $3 
million  per  year. 

The  plaintiffs  allege  that  GTL  and 
its  subsidiary  “purchase  their  minutes  for 
calls  terminating  within  the  United  States 
for  less  than  3/10  of  a penny  per-minute, 
and  ...  often  resell  the  minutes  they  buy 
at  more  than  100  times  their  cost  to 
Plaintiffs  and  other  class  members.”  The 
lawsuit,  filed  in  2013,  also  claims  that 
GTL  offered  “no  information  on  rates,” 
did  “not  issue  account  statements  in  writ- 
ing or  electronically  to  customers,”  failed 
“to  inform  their  customers  that  they  will 
be  charged  a service  or  set-up  fee”  and 
charged  “an  unconscionable  service  fee 
of  approximately  20%  of  the  deposit”  into 
prison  phone  accounts. 

After  the  class-action  suit  was  filed,  the 
FCC  issued  new  regulations  that  capped 
interstate  (long  distance)  prison  phone  rates 
in  August  2013,  then  capped  intrastate  (in- 
state) rates  in  an  October  2015  order  that 
has  since  been  stayed  by  a federal  circuit 
court.  [See:  PLN,  May  2016,  p.36;  Dec. 
2015,  p.40;  Dec.  2013,  p.l]. 

GTL’s  motion  to  dismiss  the  New 
Jersey  suit  was  based  on  the  theory  that  the 
FCC  had  primary  jurisdiction  to  determine 
whether  the  phone  rates  were  “just  and 


Newjersey  Prison  Phone 
Class-action  Suit  Against 
Global  Tel*Link  Continues 

by  Derek  Gilna 
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reasonable”  under  47  U.S.C.  § 201,  which 
the  plaintiffs  had  cited  in  their  complaint. 
Although  Judge  Martini  agreed  that  the 
FCC  had  primary  jurisdiction,  he  noted 
that  a stay  rather  than  outright  dismissal 
was  a more  appropriate  disposition,  stat- 
ing, “we  consider  it  more  prudent  to  follow 
the  other  courts  in  our  district  and  stay 
the  entire  case  until  the  FCC  rules  on  the 
reasonableness  of  the  Defendants’  charges 
and  practices....” 

In  a separate  ruling  the  district  court 
allowed  discovery  to  proceed,  but  only 
on  “specific,  limited”  grounds  where  the 
plaintiffs  could  show  that  a court  order 
was  necessary,  that  discovery  requests  were 
not  duplicative  of  discovery  sought  in  the 
administrative  action  before  the  FCC,  or 
that  the  discovery  might  be  unavailable  in 
the  future. 

“The  delay  wasn’t  our  preference,  but 
it’s  not  significant  in  the  overall  scheme 
of  things,”  said  plaintiffs’  attorney  James 
A.  Plaisted  with  the  law  firm  of  Pashman 
Stein  Walder  Hayden.  The  plaintiffs  are 


also  represented  by  attorneys  James  E. 
Cecchi,  Lin  Claire  Solomon  and  Lindsey 
H.  Taylor. 

A motion  to  compel  arbitration  was 
filed  by  GTL  and  DSI-ITI  in  August  2015; 
arbitration  typically  favors  businesses  rather 
than  consumers.  On  February  11,2016,  the 
district  court  granted  the  motion  to  com- 
pel arbitration  as  to  one  of  the  plaintiffs, 
but  denied  it  as  to  the  other  six  plaintiffs. 
GTL  has  since  appealed  the  court’s  order 
and  the  case  remains  pending.  See:  James 
v.  Global  Tel*Link,  U.S.D.C.  (D.  NJ),  Case 
No.  2:13-cv-04989-WJM-MF. 

Currently,  the  phone  rates  for  calls 
made  from  New  Jersey  prisons  are  some 
of  the  lowest  in  the  nation,  at  1.0438/ 
min.  for  all  types  of  calls,  or  $.66  for  a 
15-minute  call.  The  state  ended  prison 
phone  kickbacks  in  2015,  two  years  after 
the  class-action  lawsuit  against  GTL  was 
filed,  resulting  in  the  lower  rates.  [See: 
PLN,  May  2015,  p.40].H 

Additional  source:  www.njlawjournal.com 


Will  Ohio's  Prison  Watchdog 
Agency  be  Silenced? 


On  May  25,  2016,  Joanna  Saul, 
33,  the  executive  director  of  Ohio’s 
Correctional  Institution  Inspection  Com- 
mittee (CIIC),was  forced  to  resign  due  to 
infighting  between  the  bipartisan  prison 
watchdog  agency,  Republican  legislators 
and  Governor  John  Kasich. 

Saul  first  touched  a nerve  when  the 
CIIC  aggressively  pursued  transparency 
in  prison  inspections  and  issued  reports 
on  drugs,  violence,  gang  activity  and 
prison  staffing.  She  again  stepped  on 
political  toes  when  she  exposed  problems 
at  the  Lake  Erie  Correctional  Institu- 
tion, owned  and  operated  by  Corrections 
Corporation  of  America.  [See:  PLN,  Nov. 
2014,  p.44].  Further,  CIIC  inspections 
led  the  state  to  fine  private  food  vendor 
Aramark  $272,000  for  maggot  outbreaks 
in  prison  kitchens  and  multiple  incidents 
of  employee  misconduct.  [See:  PLN,  Dec. 
2015,  p.l]. 

Republican  lawmakers  wanted  to 
disband  the  CIIC,  claiming  that  Saul  had 
displayed  “insubordination  and  rogue 
behavior,”  although  the  agency  was  con- 
sidered “Ohio’s  best  protection  against  a 
federal  lawsuit  regarding  prison  condi- 


tions” according  to  Public  Defender  Tim 
Young.  Young  further  noted  that  the  state’s 
“prison  population  continues  to  grow,  with 
an  estimated  all-time  high  coming  this 
summer.  It  is  vital  to  the  safety  of  prison 
employees  and  inmates  that  the  institu- 
tions are  inspected  regularly,  and  potential 
problems  identified  and  addressed  as  early 
as  possible.” 

After  much  contentious  discussion, 
GOP  leaders  agreed  to  retain  the  CIIC 
on  the  condition  that  Saul  resign  - though 
the  scope  of  the  agency’s  oversight  is  still 
in  limbo. 

Ohio’s  prison  system  has  a popula- 
tion of  around  50,000  prisoners  and  an 
annual  budget  of  $1.5  billion.  “We  need 
that  kind  of  independent  watchdog  who 
is  going  to  be  able  to  withstand  political 
pressure,”  said  state  Rep.  Debbie  Phillips. 
“Any  director  in  the  future  is  going  to  be 
looking  over  their  shoulder  to  make  sure 
they  are  still  going  to  have  a job  when  what 
they  need  to  be  doing  is  concentrating  on 
doing  their  job.” 

Sources:  www.correctionsone.com,  www. 
dispatch.com 
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Restraint  Chair  Deaths,  Abuses  Prompt 
Questions,  Criticism  and  Lawsuits 


Like  another  jail  detainee  more 
than  seven  years  before  him,  Joshua 
Grose  died  while  strapped  into  a restraint 
chair  at  the  York  County  Detention  Center 
in  South  Carolina. 

In  the  early  morning  hours  of  October 
12, 2013,  following  his  arrest  for  allegedly 
killing  both  his  stepmother  and  a neighbor 
by  running  them  over  with  a stolen  car, 
Grose  began  to  beat  his  head  against  the 
wall  and  toilet  in  his  cell. 

Eight  guards  responded.  One  of  them, 
as  seen  on  video  surveillance  footage, 
punched  Grose  - who  was  reported  to  be 
“violently  mentally  ill”  - a dozen  times  in 
the  stomach  as  the  other  jailers  eventually 
placed  him  in  a restraint  chair  and  put  a 
football  helmet  on  his  head. 

Having  mostly  immobilized  him,  the 
guards  left  Grose  alone  in  the  chair  - with 
blood  trickling  down  his  face  - where  he 
continued  to  bang  his  head  against  the  cell 
wall.  Within  two  hours,  and  without  receiv- 
ing any  medical  treatment,  he  was  dead. 

Grose’s  death  was  ruled  a suicide  by 
blunt  force  trauma  to  the  head.  But  both 
prisoner  advocates  and  mental  health 
experts  are  in  agreement  that  absent  the 
use  of  restraint  chairs  to  subdue  mentally 
ill  prisoners  whose  greatest  danger  is  to 
themselves,  there  would  be  fewer  fatalities. 

On  May  10, 2006,  York  County  pris- 
oner JefFrey  W.  Waddell  was  strapped  into 
the  same  restraint  chair  in  which  Grose 
died  years  later,  after  Waddell  purportedly 
became  “disruptive”  and  started  vomiting 
due  to  epileptic  seizures. 

Jail  guards,  who  were  aware  of  Wad- 
dell’s condition,  left  him  alone  in  the 
restraint  chair  without  clearing  his  airway 
or  helping  him  breathe.  He  choked  to  death 
on  his  own  vomit. 

“I  said  they  were  going  to  kill  him, ’’said 
Jeanne  Waddell,  JefF’s  mother.  “He  seized 
continuously  in  the  chair  until  he  died.  I 
think  people  who  have  medical  conditions 
shouldn’t  be  in  that  kind  of  restraint.” 

York  County  officials  evidently  agreed, 
paying  $930,000  to  settle  a wrongful  death 
suit  in  2010;  part  of  the  settlement  went  to 
Waddell’s  young  daughter.  See:  Waddell  v. 
York  County  Detention  Center,  U.S.D.C.  (D. 


by  doe  Watson 

SC),  Case  No.  0:08-cv-03552-RBH-PJG. 

“As  long  as  these  chairs  are  used,  there 
will  be  more  deaths, ’’noted  Phoenix,  Arizona 
attorney  Michael  Manning.  “Because  of  the 
mental  health  of  detainees,  the  impairment 
issues,  there  will  be  more  deaths. ’’Manning 
has  filed  four  lawsuits  on  behalf  of  prison- 
ers who  died  in  restraint  chairs,  including 
three  against  Maricopa  County  Sheriff  Joe 
Arpaio,  who  finally  stopped  using  the  chairs 
after  the  county  was  forced  to  pay  millions 
in  damages.  [See:  PLN,  March  2007,  p.32]. 

“Really,  they  ought  to  be  banned  out- 
right,’’Manning  said  of  restraint  chairs.  His 
first  suit  against  Sheriff  Arpaio,  involving 
the  death  of  prisoner  Scott  Norberg,  ended 
in  an  $8.25  million  settlement  with  Mari- 
copa County.  [See:  PLN,  Sept.  2000,  p.l; 
Feb.  2000,  p.20]. 

A fellow  prisoner  testified  that  Nor- 
berg was  beaten  as  he  was  forced  into  a 
restraint  chair  on  June  1, 1996.  Jail  guard 
Kimberly  Walsh  said  in  a sworn  deposition 
that  she  warned  another  jailer  that  Norberg 
- whose  head  had  been  forced  between  his 
knees  - was  turning  purple  in  the  chair  and 
couldn’t  breathe. 

“Who  gives  a fuck?”  the  guard  replied. 
“He’s  still  going  to  fight.” 

But  Norberg  didn’t  fight.  Instead  he 
suffocated  and  died  from  positional  as- 
phyxia - being  restrained  in  a manner  that 
prevented  him  from  breathing. 

Numerous  prisoners  have  died  in  re- 
straint chairs  nationwide,  typically  in  jails  and 
often  after  being  beaten,  pepper  sprayed  or 
shocked  with  Tasers.  Fortunately  not  all  re- 
straint chair  abuses  result  in  deaths,  but  sadly 
the  chairs  are  not  only  used  to  subdue  violent 
prisoners;  they  are  also  used  as  a sadistic  form 
of  punishment  or,  in  the  case  of  Charda 
Gregory,  extreme  humiliation  and  torture. 

On  November  13,  2013,  Gregory,  a 
22-year-old  hairdresser  in  suburban  De- 
troit, was  arrested  for  allegedly  trashing  a 
motel  room  after  a party.  When  she  was 
booked  into  jail  in  Warren, Michigan,  police 
said  she  was  combative.  After  the  young 
mother  told  jailers  that  her  hair  weave  could 
not  be  removed  because  it  was  sewn  into 
her  own  hair,  she  was  forced  into  a restraint 
chair.  Police  officer  Bernadette  Najor  was 


caught  on  surveillance  video  forcibly  cutting 
Gregory’s  hair.  The  charges  against  Gregory 
were  eventually  dropped  and  she  filed  a 
lawsuit,  which  the  city  agreed  to  settle  for 

$75,000. 

Previously,  in  2006,  Nabor  had  report- 
edly tackled,  maced  and  strapped  another 
female  prisoner  into  a restraint  chair  for 
refusing  to  remove  her  pants  at  the  Warren 
jail.  Several  years  later,  Virginia  Hamilton 
told  WXYZ-TV  Channel  7 that  she  got 
into  an  altercation  with  Najor  while  being 
fingerprinted  at  the  jail  in  2008.  Najor  alleg- 
edly beat  and  forcibly  removed  Hamilton’s 
hair  before  she  was  handcuffed,  tased  and 
placed  in  a restraint  chair.  Hamilton  was 
charged  with  assaulting  a police  officer  but 
the  charges  were  later  dropped. 

Najor  was  fired  after  the  2013  hair- 
cutting incident  involving  Gregory,  which 
the  police  commissioner  described  as 
“disturbing”  and  “offensive.”  However,  in 
February  2015  the  Warren  police  depart- 
ment was  forced  to  rehire  Najor  and  give 
her  over  $86,000  in  back  pay,  following 
binding  arbitration  initiated  by  the  union 
representing  the  city’s  police  officers. 

In  Savannah,  Georgia, Mathew  Ajibade 
was  found  unresponsive  in  a restraint  chair 
on  January  2,  2015;  he  had  been  placed  in 
the  chair  and  tased  after  being  restrained 
following  a violent  altercation  in  which 
s e veral  j ailers  were  inj  ure  d . Aj  ib  ade,  2 1 , was 
experiencing  a bipolar  episode  when  he  was 
arrested.  His  girlfriend  handed  the  arresting 
deputies  his  medication  but  Ajibade  never 
received  medical  care  at  the  jail;  nine  em- 
ployees who  were  on  duty  the  day  he  died 
were  terminated  several  months  later.  The 
coroner  declared  his  death  a homicide  and 
three  Chatham  County  jail  employees  were 
charged  with  involuntary  manslaughter. 
Mark  O’Mara,  the  attorney  representing 
Ajibade ’s  family,  said  the  guards’  actions 
were  sadistic  and  “nothing  less  than  torture.” 

In  October  2015  two  former  depu- 
ties were  found  not  guilty  of  involuntary 
manslaughter  in  connection  with  Ajibade’s 
death,  though  one,  Jason  Kenny,  31,  was 
convicted  of  cruelty  to  an  inmate  while  the 
other, Maxine  Evans, 56, was  foundguiltyof 
perjury  and  falsifying  records.  A former  jail 
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nurse,  Gregory  Brown,  was  also  acquitted 
of  manslaughter  but  convicted  of  making  a 
false  statement.  Kenny  was  sentenced  to  one 
month  in  jail  to  be  served  on  weekends  plus 
three  years’  probation.  Evans  was  placed  on 
probation  for  six  years,  while  Brown  received 
a three-year  suspended  sentence. 

“I  knew  that  that  same  system  that 
failed  Mathew  would  not  be  the  system 
that  got  him  justice,”  said  Chris  Oladapo, 
Ajibade’s  cousin.  “I  had  already  warned  my 
family  not  to  expect  anything.  We  expected 
nothing,  and  we  got  nothing.” 

Studies  indicate  that  restraint  chairs 
increase  the  risk  of  pulmonary  embolism,  or 
potentially  fatal  blood  clots,  especially  when 
“physical  trauma  is  followed  by  immobility.” 


Force  is  often  used  to  place  uncooperative 
or  mentally  ill  prisoners  in  restraint  chairs, 
where  they  are  then  unable  to  move.  Further, 
the  instructions  provided  by  the  companies 
that  manufacture  the  chairs  caution  against 
restraining  anyone  for  more  than  two  hours, 
yet  alone  people  in  need  of  treatment  for 
medical  or  mental  health  conditions,  injuries, 
or  drug  or  alcohol  withdrawal. 

In  December  2014,  Sussex  County, 
New  Jersey  settled  a lawsuit  filed  by  a 
former  jail  prisoner  who  alleged  he  was 
brutally  beaten,  sprayed  with  chemicals 
and  placed  in  a restraint  chair  for  19  hours. 

According  to  court  documents,  Robert 
A.  Norman  was  incarcerated  at  the  Keogh- 
Dwyer  Correctional  Facility  awaiting 


transfer  to  a state  prison  when  he  saw  an- 
other prisoner  being  forced  into  a restraint 
chair.  He  tried  to  communicate  with  the 
prisoner,  then  returned  to  his  cell.  Later, 
seven  guards  entered  his  cell  and  maced 
him  before  beating  him  savagely.  He  was 
thrown  against  a wall,  punched,  kicked  and 
handcufFed  behind  his  back  and  shackled. 

The  guards  then  forced  Norman  into 
a nearby  shower  room  where  they  ran  cold 
water  on  him  and  beat  him  some  more,  ac- 
cording to  the  lawsuit.  During  the  incident, 
Norman  was  compliant  and  pleaded  for  the 
beating  to  stop. 

The  guards  then  took  the  wet,  hand- 
cufFed and  shackled  Norman  to  the  restraint 
chair,  released  the  other  prisoner  and  tightly 
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Restraint  Chair  Problems  (cont.) 


strapped  Norman  in,  leaving  him  there  for 
19  hours.  Norman  experienced  excruciating 
pain  from  the  beating,  mace  and  positional 
restraint  in  the  chair;  he  was  not  given  a 
bathroom  break  and  urinated  on  himself. 

Norman  filed  a civil  rights  suit  pursu- 
ant to  42  U.S.C.  § 1983  in  federal  court. 
See:  Norman  v.  Untig,  U.S.D.C.  (D.  NJ), 
Case  No.2:ll-cv-00700-SDW-MCA.The 
lawsuit  was  dismissed  and  refiled  in  Supe- 
rior Court  in  Sussex  County;  it  was  then 
transferred  to  Superior  Court  in  Morris 
County  before  being  settled  for  155,000. 

“People  don’t  have  a chance  to  know 
what  goes  on  [in  the  jail],”  said  attorney 
Jeffery  Patti,  who  represented  Norman.  “A 
light  needed  to  be  shone  on  what  was  going 
on  in  there.” 

Jasper  County,  Missouri  jail  prisoner 
Richard  Watson,  43 , was  reportedly  strapped 
into  a restraint  chair  for  over  20  hours  in 
December  2012  without  water,  food  or 
medication  after  he  violently  slammed  his 
head  against  a window  at  the  jail.  He  had 
a history  of  medical  and  mental  health 
problems,  as  well  as  alcohol  abuse,  and  died 
after  being  found  unresponsive  in  the  chair. 
Watson’s  mother,  Jane  Brown,  filed  suit  and 
received  a $250,000  settlement;  she  has 
called  for  a ban  on  the  use  of  restraint  chairs. 

Christopher  Armstrong,  who  was 
jailed  in  December  2010  on  assault  charges, 
was  held  in  a restraint  chair  for  more  than 
24  hours  at  the  Guilford  County  Jail  in 
Greensboro,  North  Carolina.  An  NBC  af- 
filiate in  Charlotte  reported  that  as  soon  as 
Armstrong  was  allowed  to  move,  “his  body 
threw  a blood  clot  and  he  died.” 

Guilford  County  settled  a wrongful 


death  suit  filed  by  Armstrong’s  family  for 
$475,000,  though  the  sheriff  adamantly 
refused  to  admit  that  his  employees  had 
done  anything  wrong. 

In  Iowa,  a federal  jury  awarded  $42,000 
to  a woman  who  was  placed  in  a restraint  chair 
for  seven  hours.  On  January  25, 2006,  while 
held  at  the  Scott  County  Jail,  Lillian  Slater 
had  a painful  flare-up  of  her  sickle  cell  disease. 

Rather  than  provide  her  with  ap- 
propriate medical  care,  guards  at  the  jail 
strapped  Slater  into  a restraint  chair  for 
at  least  seven  hours.  Slater  sued  Scott 
County,  the  sheriff  and  several  guards, 
raising  claims  of  deliberate  indifference 
and  excessive  force  - which  she  argued 
were  part  of  an  official  custom  or  policy 
that  resulted  from  inadequate  training. 
On  April  23,2010,  a federal  jury  found  in 
favor  of  Slater  and  awarded  her  $35,000 
in  damages  for  the  excessive  force  claim 
plus  $3,500  in  punitive  damages  against 
each  of  two  jail  guards,  Greg  Goudet  and 
William  Lomba.  The  district  court  later 
awarded  $213,374.60  in  attorney  fees  plus 
$8,080.47  in  costs  against  the  defendants. 
Slater  was  represented  by  the  Chicago  law 
firm  of  Loevy  & Loevy.  See:  Slater  v.  Scott 
County,  U.S.D.C.  (D.  Iowa),  Case  No. 
3:07-cv-00125-JAJ-TJS. 

In  2010,  a settlement  was  reached  in 
the  death  of  a prisoner  at  a jail  in  Coweta 
County,  Georgia;  the  death  occurred  after 
the  prisoner  was  placed  in  a restraint  chair 
while  suffering  from  alcohol  withdrawal. 

William  C.  Sutton,  Sr., 58, was  sentenced 
to  serve  90  days  for  a DUI.Two  days  after  he 
was  booked  into  the  jail  on  January  23,2008, 
he  suffered  a seizure.  A jail  doctor  allowed 
him  to  return  to  his  cell  after  prescribing 
anti-seizure  and  anti-withdrawal  medication. 

The  next  day  Sutton  had  another  seizure 


and  was  taken  to  a hospital.  Once  stabilized, 
he  returned  to  the  jail.  Over  the  next  six  days 
he  was  agitated  and  experienced  incoherent 
speech,  hallucinations,  confusion  and  loss 
of  mobility.  On  the  morning  of  January  31, 
2008,  guards  placed  him  in  a restraint  chair 
in  the  booking  area  after  he  showed  signs  of 
delirium  tremens  (DTs). 

He  spent  14  hours  in  the  chair  - 12 
hours  longer  than  recommended  by  the 
manufacturer.  Sutton  was  allowed  out  of 
the  restraint  chair  only  to  eat  and  visit  the 
infirmary;  after  one  trip  to  the  infirmary,  he 
was  again  strapped  into  the  chair,  allegedly 
for  his  own  protection.  Three  hours  later  he 
experienced  a heart  attack  and  died. 

Sutton’s  estate  filed  suit  and  settled  the 
case  for  $525,000  on  December  14,2010.The 
estate  was  represented  by  attorneys  Albert 
M.  Pearson  III  and  D.  Brandon  Hornsby. 
See:  Sutton  v.  Coweta  County,  U.S.D.C.  (N.D. 
Ga.),  Case  No.  3:10-cv-00011-JTC. 

In  several  cases,  prisoners  died  after 
being  put  in  restraint  chairs  after  they  were 
pepper  sprayed  and  had  spit  masks  or  hoods 
placed  over  their  heads,  which  impaired 
their  breathing.  Such  practices  ignore  the 
need  to  decontaminate  prisoners  who  have 
been  subjected  to  pepper  spray,  mace  or 
other  chemical  irritants. 

A $284,500  settlement  was  reached 
in  the  death  of  a pre-trial  detainee  at 
South  Carolina’s  Beaufort  County  Deten- 
tion Center.  The  prisoner’s  wife  and  four 
children  sued  the  county  and  its  private 
medical  care  provider,  Southern  Health 
Partners,  Inc. 

Jesse  Greer,  46,  was  arrested  at  a bus 
station  on  December  27, 2007.  He  showed 
signs  of  severe  mental  distress  and  injured 
himself  once  in  custody.  On  the  evening 
of  December  31,  Greer  began  kicking  and 
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banging  his  head  on  his  cell  door.  When  he 
failed  to  follow  orders  to  back  away  from 
the  door,  he  was  doused  with  pepper  spray 
through  the  food  port. 

Rather  than  back  up,  Greer  started 
licking  the  pepper  spray.  Guards  forcibly 
removed  him  from  the  cell,  applied  a spit 
mask  and  strapped  him  into  a restraint 
chair.  Moments  later  Greer  was  found 
unresponsive  and  pale;  although  taken  to  a 
hospital,  he  was  removed  from  life  support 
and  died  on  January  1, 2008. 

An  autopsy  determined  his  death 
was  due  to  “excited  delirium,  likely  due  to 
chronic  methamphetamine  use.”  However, 
Dr.  Jonathan  Arden,  an  expert  hired  by 
Greer’s  estate,  said  the  restraint  chair  was 
a contributing  factor.  “The  straps  that  were 
tight  across  his  chest  caused  compression 
that  compromised  his  ability  to  breathe 
until  he  suffered  a respiratory  and  cardiac 
arrest,”  Arden  wrote. 

The  August  4,  2011  settlement  in- 
cluded a 1192,000  payment  from  Southern 
Health  Partners  and  192,500  from  Beaufort 
County.  Greer’s  estate  was  represented  by 
attorneys  James  A.  Brown,  Jr.,  and  Thomas 
A.  Killoren,  Jr.  Originally  filed  in  federal 
court,  the  case  was  later  transferred  to  the 
Beaufort  County  Court  of  Common  Pleas. 
See:  Greer  v.  County  of  Beaufort,  U.S.D.C. 
(D.  SC),  Case  No.  9:09-cv-03057-RMG. 

Daniel  Linsinbigler  was  only  19  years 
old  when  he  suffocated  to  death  in  a re- 
straint chair  at  a jail  in  Clay  County,  Florida 
in  March  2013  after  being  pepper  sprayed 
and  placed  in  a spit  hood  that  impeded  his 
breathing.  The  teenager  had  been  on  suicide 
watch  and  held  in  solitary  confinement  after 
suffering  a psychotic  break;  his  death  was 
ruled  a homicide,  though  no  charges  were 
ever  filed.  According  to  another  prisoner 
at  the  jail,  guards  had  taunted  Linsinbigler 
into  an  agitated  state,  then  conducted  a 
cell  extraction  and  put  him  in  the  restraint 
chair,  where  he  repeatedly  complained  that 
he  couldn’t  breathe  before  he  died. 

His  mother  questioned  why  jail  staff 
had  removed  him  from  the  cell  in  the  first 
place.  “He  was  in  a single-man  cell,”  she 
said.  “Who  is  he  going  to  hurt?” 

On  November  2,  2014,  David  Yearby 
was  pepper  sprayed  and  hooded  before  he 
was  found  dead  in  a restraint  chair  nine  hours 
later  by  Middlesex  County,  New  Jersey  jail 
guards. The  cause  of  death  was  undetermined 
and  no  charges  were  filed.  The  27-year-old, 
who  suffered  from  bipolar  disorder,  was 
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allegedly  assaulted  by  guards  during  a cell 
extraction  before  being  strapped  into  the 
restraint  chair,  according  to  a lawsuit  filed 
by  his  mother  in  September  2015.  Yearby 
died  from  a cervical  fracture  of  the  spine 
due  to  blunt  force  trauma,  according  to  the 
Middlesex  County  Prosecutor’s  office. 

And  in  Denver,  Colorado,  Michael 
Lee  Marshall  choked  to  death  on  his  vomit 
at  the  Downtown  Detention  Center  after 
being  placed  in  a restraint  chair  with  a spit 
hood  over  his  head,  as  jailers  stood  nearby 
and  watched  him  die.  The  November  11, 
2015  incident  was  videotaped,  though  the 
video  was  only  released  after  a local  news- 
paper filed  suit.  Marshall,  50,  who  suffered 
from  long-term  mental  health  issues  and 
weighed  112  pounds,  had  been  arrested 
only  four  days  earlier.  The  coroner  ruled  his 
death  a homicide  but  prosecutors  declined 
to  file  charges,  citing  medical  conditions 
that  contributed  to  Marshall’s  death.  His 
family  announced  in  May  2016  that  they 
plan  to  file  a wrongful  death  suit  against 
city  and  jail  officials. 

Marshall’s  death  prompted  the  in- 
dependent news  site  ShadowProof.com 
to  look  into  similar  deaths  in  custody. 


They  examined  the  deaths  of  30  prisoners 
nationwide  that  involved  restraints,  includ- 
ing 16  who  were  diagnosed  as  mentally 
ill.  Fourteen  prisoners  had  been  placed  in 
restraint  chairs  and  nine  were  wearing  spit 
hoods  or  masks  when  they  died.  Ten  of 
the  deaths  were  ruled  homicides,  but  only 
three  resulted  in  prosecution  and  there 
was  just  one  conviction.  In  seven  cases  the 
cause  of  death  was  either  undetermined  or 
accidental,  while  another  five  cited  “excited 
delirium”  - a controversial  diagnosis  that 
conveniently  absolves  law  enforcement  of- 
ficials of  any  guilt  for  using  force  that  results 
in  death.  [See:  PLN,  April  2016,  p. 10]. 

Dr.  Pleas  Geyer,  a psychiatrist  at  the 
Carolinas  Medical  Center  in  Charlotte, 
North  Carolina  who  has  routinely  treated 
violent  mentally  ill  patients,  noted  that  he 
has  never  used  a restraint  chair  to  subdue 
them.  If  certain  techniques  don’t  work  to 
calm  a patient,  he  said  he  might  have  to 
use  bed  restraint  and  sedatives. 

Typically,  however,  mental  health  staff 
are  trained  to  placate  patients  by  allowing 
them  to  vent.  Nurses  do  not  assault  patients 
or  use  pepper  spray  or  Tasers  to  force  them 
into  restraints;  when  they  need  to  be  iso- 


Disciplinary  Self-Help  Litigation  Manual, 
Second  Edition,  by  Dan  Manville 

By  the  co-author  of  the  Prisoners'  Self- 
Help  Litigation  Manual,  this  book  provides 
detailed  information  about  prisoners' 
rights  in  disciplinary  hearings  and  how  to 
enforce  those  rights  in  court. 

Now  available  from  Prison  Legal  News  Publishing. 
$49.95,  shipping  included 
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Restraint  Chair  Problems  (cont.) 


lated,  they  are  put  in  padded  rooms  so  they 
can’t  hurt  themselves. 

But  poorly-conceived  laws  and  public 
policy  decisions  have  made  the  incarcera- 
tion - and  subsequent  abuse  - of  people 
with  mental  health  problems  commonplace. 
Prisons  and  jails  have  become  de facto  mental 
health  facilities  in  the  United  States,  and  the 
mentally  ill  are  often  punished  for  engaging 
in  behavior  caused  by  their  mental  illnesses. 

“The  psychiatric  population  in  this  country 
has  been  transferred  from  hospital  and  clinics  to 
jails,”  Geyer  observed.  And  correctional  facilities, 
he  added,  are  “really  not  equipped  to  cope  with 
these  folks  or  to  help  them.” 

Guards  are  not  medical  professionals 
and  are  not  trained  to  handle  people  with 
serious  mental  health  conditions.  But  while 
correctional  facilities  may  lack  sufficient 
staff  or  resources  to  provide  treatment  for 
the  mentally  ill,  they  do  have  restraint  chairs. 

In  Florida,  the  Department  of  Correc- 
tions and  Department  of  Juvenile  Justice 
have  stopped  using  restraint  chairs,  ac- 
cording to  an  October  2012  news  article, 
while  human  rights  organization  Amnesty 
International  advocates  for  banning  the 
chairs  altogether.  The  American  Friends 
Service  Committee,  a Quaker  organization 
that  advocates  for  peace  and  social  justice, 
considers  restraint  chairs  a form  of  torture. 

So  why  do  corrections  agencies  still  use 
them?  Because  companies  still  market  and 
sell  them  to  prisons, jails  and  other  detention 
facilities.  Pro-Straint  says  its  RC1310  model 
restraint  chair  is  “the  most  secure  way  to 
restrain  violent  or  combative  prisoners  while 
ensuring  officer  safety.”  A competitor,  Safety 
Restraint  Chair,  Inc.,  markets  its  Mark  10 
model  chair  “to  help  control  combative,  self 
destructive,  or  potentially  violent  detainees.” 
The  devices  are  hawked  at  law  enforcement 
conferences  such  as  those  sponsored  by  the 
American  Correctional  Association  (ACA) 
and  National  Sheriffs’  Association.  Of 
course,  the  companies  don’t  include  informa- 
tion in  their  promotional  materials  about  the 
many  prisoners  who  have  died  in  their  chairs. 

Because  restraint  chairs  continue  to  be 
used  in  prisons  and  jails,  deaths  continue  to 
occur.  In  Kentucky,  jail  prisoner  Jerry  Dale 
Hardwick,  34,  was  placed  in  a restraint 
chair  at  the  Casey  County  Detention  Center 
due  to  “combative  behavior,”  according  to 
news  reports.  He  was  found  dead  on  July 


5,  2016  while  still  strapped  in  the  chair; 
the  State  Police  are  investigating  his  death. 
Hardwick  had  been  arrested  on  charges  of 
public  intoxication,  evading  police,  disor- 
derly conduct  and  criminal  mischief. 

And  according  to  a lawsuit  filed  in 
July  2016,  Charles  Weslie  Johnson,  57, 
died  at  the  Greenville  County  Detention 
Center  in  South  Carolina  after  he  began 
having  seizures  and  was  placed  in  a re- 
straint chair.  Surveillance  video  showed 
Johnson  being  strapped  into  the  chair  while 
he  was  jerking  due  to  the  seizures;  he  was 
not  checked  for  almost  an  hour,  then  was 
found  unresponsive  and  pronounced  dead 
at  a local  hospital.  He  had  been  jailed  on  a 
drug-related  probation  violation. 

“We  cannot  wrap  our  heads  around 
why  Mr.  Johnson  was  restrained,”  said 
attorney  Robert  Jones,  who  represents 
Johnson’s  family.  “He  went  there  with 


WHILE  LAWMAKERS  IN  HAWAII  HAVE 
advanced  bills  to  fast-track  the  re- 
location of  a state  prison,  they  were  forced 
to  concede  that  an  environmental  impact 
review  could  not  be  avoided. 

In  February  2016,  the  state  legislature 
held  a pair  of  hearings  to  consider  House 
Bill  2388  and  Senate  Bill  2917,  which  both 
called  for  the  relocation  of  the  Oahu  Com- 
munity Correctional  Center,  currently  sited 
in  the  Kalihi  neighborhood  on  Honolulu. 
The  facility  would  be  relocated  to  the  site 
of  the  old  Halawa  prison. 

Under  Governor  David  Ige’s  proposal, 
the  administration  could  access  over  $489 
million  through  general  obligation  bonds 
for  the  prison’s  relocation.  The  initial  plan 
included  a provision  that  would  exempt 
the  project  from  an  environmental  impact 
review,  since  the  facility  would  be  built  on 
a prior  prison  site.  By  avoiding  the  review, 
construction  could  be  expedited. 

The  Sierra  Club  of  Hawaii  was  none 
too  pleased.  Marti  Townsend,  director  of  the 
Club’s  Hawaii  chapter,  put  the  group’s  objec- 
tion into  the  record,  stating,  “Our  position  is 
simple:  conduct  an  environmental  assessment 
on  the  prison  proposal  as  state  law  requires.” 

Townsend  continued, “How  else  can  the 
project  proponent  know  that  the  proposed 


hopes  of  being  cleaned  up  and  kind  of 
rehabilitating  his  life.  Unfortunately  and 
tragically,  he  never  made  it  out.” 

Sadly,  such  tragedies  involving  deaths 
in  restraint  chairs  are  all  too  common  - 
though  the  simple  solution  of  banning  the 
use  of  restraint  chairs  is  something  that 
most  corrections  officials  are  apparently 
unwilling  to  consider. 

Sources:  www.wcnc.com,  New  York  Daily 
News,  www.macombdaily.com,  www.wxyz. 
com,  www.deadlinedetroit.com,  https://shad- 
owproof.com,  www.modvive.com,  www. 
pro-straint.  com,  www.  treatmentadvocacycenter. 
org,  www.denverpost.com,  www.news-leader. 
com,  www.wspa.com, www.centralkynews.com, 
Associated  Press,  www.  coloradoindependent.  com, 
www.policestateusa.com, www.nj.com,  www. 
islandpacket.com,  CNN,  Huff  ngton Post,  www. 
restraintchair.  com 


site  is  the  right  location,  that  the  proposed 
building  is  the  right  design,  that  the  pro- 
posed use  meets  our  stated  needs?  It  can’t.” 

The  Office  of  Hawaiian  Affairs  (OHA) 
agreed,  calling  the  proposed  environmental 
impact  exemption  “unnecessary  and  inap- 
propriate,” and  saying“[t]he  exemption  in  this 
measure  would  ...  set  a dangerous  precedent 
for  any  future  ‘high-priority’ public  projects.” 

“Our  environmental  review  process 
demonstrates  our  state’s  well-founded  be- 
lief that  the  desire  for  development  should 
never  outweigh  the  importance  of  careful, 
responsible  planning,  particularly  when 
public  resources  are  involved,”  OHA  said 
in  written  testimony. 

During  a hearing  on  the  legislation, 
state  Rep.  Cynthia  Thielen  cited  the  ex- 
ample of  the  state’s  attempt  to  exempt  the 
Hawaii  superferry  from  environmental 
studies  - a move  that  was  ultimately  struck 
down  by  the  state’s  Supreme  Court.  “We’ve 
been  down  that  road  before,”  she  stated. 

Hawaii  Attorney  General  Doug  Chin 
also  submitted  written  testimony  telling 
lawmakers  they  should  remove  the  environ- 
mental impact  exemption.  The  final  decision 
on  the  legislation  favored  conducting  the 
required  environmental  review,  which  could 
add  at  least  a year  to  the  process  of  building 


Hawaii  Prison  Relocation  Project  Fails 
to  Skirt  Environmental  Review 
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prisoners,  the  Oahu  Community  Correc-  sleeping  on  the  floor. 
tional  Center  was  expanded  to  954  beds 

yet  housed  a population  of  around  1,155  Sources:  Honolulu  Civil  Beat,  www.westha- 
as  of  the  end  of  2015,  with  some  prisoners  waiitoday.com,  Star-Advertiser,  Associated  Press 

Illinois  DOC  to  Pay  Millions 
in  Utility  Arrearages 


the  new  prison. 

Still,  Kat  Brady  with  the  Community 
Alliance  on  Prisons  pushed  towards  a larger 
victory,  stating  that  Governor  Ige’s  prison 
proposal  also  attempted  to  circumvent  a 
1998  law  that  guided  the  administration 
to  “develop  and  implement  a community 
partnering  process”  for  new  prison  plans. 

According  to  Brady,  “The  heart  of  the 
law  - involving  the  community  early  on 
in  the  process  - in  the  development  of  the 
request  for  proposals  has  been  cut  out  by 
this  administration.” 

“What  is  it  that  they  do  not  want 
to  disclose?”  she  added.  “Is  it  because  an 
environmental  review  triggers  a ‘No  Build’ 
alternative  where  the  state  must  justify  the 
project  with  a thorough  analysis  (open  to 
community  review)  of  other  alternatives?” 

Hawaii  officials  are  considering  hiring 
a private  prison  company,  such  as  Correc- 
tions Corporation  of  America,  to  build  the 
new  prison  and  lease  it  to  the  state.  CCA 
houses  hundreds  of  Hawaii  prisoners  in  for- 
profit  facilities  on  the  U.S.  mainland,  and 
has  done  so  for  decades  due  to  overcrowd- 
ing in  Hawaii’s  prison  system. 

Originally  designed  to  hold  628 


The  state  of  Illinois  owes  more 
than  134  million  in  operational  costs 
for  prisons  statewide,  including  $1.2  mil- 
lion owed  to  the  city  of  Chester  for  unpaid 
power,  water  and  sewer  bills  at  the  Menard 
Correctional  Center.  A short-term  budget 
deal  was  signed  by  Governor  Bruce  Rauner 
on  June  30,2016  that  will  free  up  $321  mil- 
lion in  state  funding  for  the  Department 
of  Corrections’  operational  budget,  and  a 
spokesman  for  state  Comptroller  Leslie 
Munger  acknowledged  that  checks  would 
soon  be  issued  for  the  outstanding  bills. 

The  largest  of  the  arrearages  - $12.9 
million  - is  owed  to  Constellation  Energy 
Services,  part  of  utility  giant  Exelon.  The 
Department  of  Corrections  also  owes 
hundreds  of  thousands  of  dollars  to  each 
of  several  municipalities.  The  Pontiac  Cor- 


rectional Center  owes  the  city  of  Pontiac 
about  $733,000  for  sewer  service,  while 
the  city  of  Lincoln  is  waiting  on  a check 
for  $446,000  for  utilities  provided  to  the 
Lincoln  and  Logan  Correctional  Cen- 
ters. Mount  Sterling  officials  considered 
suspending  water  service  to  the  Western 
Illinois  Correctional  Center  due  to  an 
outstanding  debt  of  $314,000. 

Rich  Carter,  a spokesman  for  the 
Comptroller’s  office,  said  in  an  email  that 
Munger  “knows  the  municipalities  and 
utility  companies  have  been  waiting  a long 
time  to  receive  these  payments,  and  she  has 
directed  staff  to  pay  these  bills  immediately 
after  receiving  the  vouchers  from  the  De- 
partment of  Corrections.” 

Source:  www.pantagraph.com 


THE  AMERICAN  PRISON 
WRITING  ARCHIVE 

Calling  for  Essays  by  Incarcerated  Americans, 

Prison  Workers,  and  Prison  Volunteers 

American  Prison  Writing  Archive  (APWA)  is  an  in- 
1 progress,  internet-based,  non-profit  archive  of  first-hand 
testimony  to  the  living  and  working  conditions  experienced  by 
incarcerated  people,  prison  employees,  and  prison  volunteers. 
Anyone  who  lives,  works,  or  volunteers  inside  American  prisons 
can  contribute  non-fiction  essays,  based  on  first-hand  experi- 
ence: 5,000  word  limit  (15  double-spaced  pages);  a signed 
APWA  permission-questionnaire  must  be  included  in 
order  to  post  work  on  the  APWA.  All  posted  work  will  be 
accessible  to  anyone  in  the  world  with  Internet  access.  Hand- 
written contributions  are  welcome.  There  are  no  reading  fees. 

We  will  read  all  work  submitted.  For  more  information  and 

to  request  the  permissions-questionnaire,  write  to:  APWA, 
do  Hamilton  College,  198  College  Hill  Road,  Clinton,  NY 
13323-1218;  or  go  to  http://www.dhinitiative.org/projects/ 
apwa/.  Sincerely — The  APWA  Editors 
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Los  Angeles  County  Undersheriff  Convicted  on 
Federal  Obstruction,  Conspiracy  Charges 

by  Christopher  Zoukis 


Paul  K.  Tanaka,  5 7,  the  former  sec- 
ond-in-command  of  the  Los  Angeles 
County  Sheriff’s  Department  (LASD)  and 
the  elected  mayor  of  Gardena,  California, 
was  found  guilty  on  federal  charges  of 
obstruction  of  justice  and  conspiracy  to 
obstruct  justice  in  April  2016.  Accused  of 
being  the  “ringleader”  of  the  conspiracy,  he 
was  sentenced  to  five  years  in  prison  on 
June  27, 2016. 

The  federal  investigation  into  cor- 
ruption in  the  nation’s  largest  sheriff’s 
department  was  recounted  in  PLN ’s  March 
2016  cover  story.  Tanaka’s  conviction  closes 
the  book  on  the  wide-ranging  investiga- 
tion, which  revealed  beatings,  brutality  and 
misconduct  by  sheriff’s  officials  in  the  Los 
Angeles  County  jail  system.  More  than  20 
people  were  indicted  on  federal  charges  as 
a result  of  the  investigation. 

Gilbert  Michel  was  among  the  depu- 
ties who  were  prosecuted.  “We  thought 
that  we  ran  the  jail,”  he  told  reporters 
about  the  culture  of  abuse  and  impunity  in 
the  LASD.  “It’s  a little  arrogant  to  think 
that  you  own  that.  You  don’t.  The  people 
of  Los  Angeles  County  own  that  jail. ’’Mi- 
chel pleaded  guilty  to  accepting  bribes  and 
received  a six-month  sentence. 

The  corruption  extended  all  the  way 
up  to  then-Sheriff  Lee  Baca.  Pursuant  to  a 
plea  deal,  Baca  admitted  to  lying  during  the 
federal  investigation  and  agreed  to  resign 
in  exchange  for  a maximum  sentence  of 
six  months  in  federal  prison  - though  the 
district  court  rejected  his  plea  bargain  in 
July  2016  and  postponed  his  sentencing. 

What  began  as  an  investigation  into 
civil  rights  abuses  in  the  LA  County  jail 
system  quickly  became  a drama  that  could 
have  come  right  out  of  Hollywood.  The 
main  whistleblower  who  prompted  the 
FBI  probe  was  Bob  Olmstead,  a former 
captain  at  the  Men’s  Central  Jail  and  a com- 
mander in  the  LASD.  For  years  he  supplied 
damning  evidence  of  misconduct  to  federal 
investigators  and  the  media. 

Confidential  informant  Anthony 
Brown,  an  LA  County  jail  prisoner,  was 
provided  with  a contraband  cell  phone  by 
the  FBI  which  he  used  to  surreptitiously 
gather  evidence  of  abuse.  When  jail  of- 


ficials became  aware  of  the  phone  and 
Brown’s  status  as  a federal  informant,  they 
hatched  a hair-brained  scheme  dubbed 
“Operation  Pandora’s  Box.”  Pursuant 
to  the  plan,  Brown  was  shuffled  among 
various  jail  facilities  and  booked  under 
different  names  so  FBI  agents  couldn’t 
find  him.  Tanaka  was  directly  involved  in 
approving  the  scheme. 

And  in  perhaps  the  most  bizarre  part  of 
the  plan,  sheriff’s  deputies  went  to  the  home 
of  the  lead  FBI  investigator  and  threatened 
her  with  arrest  for  having  the  cell  phone 
smuggled  into  the  jail  for  Brown. 

According  to  David  Bowdich,  the  As- 
sistant Director  in  Charge  of  the  FBI’s  Los 
Angeles  Field  Office,  “Mr.  Tanaka  created  a 
culture  of  corruption  seen  only  in  the  mov- 
ies, and  certainly  nothing  that  anyone  would 
expect  from  the  nation’s  largest  Sheriff’s 
department.” 

Tanaka  took  the  stand  to  defend  him- 


In  October  2011, 3o-year-old  Aaron 
David  Persin  was  accosted  by  police  offi- 
cers for  having  an  open  container  of  alcohol. 
When  they  determined  that  he  had  war- 
rants for  missing  traffic  court  they  arrested 
Persin,  who  was  homeless.  Unable  to  post 
bail,  he  was  held  at  the  Oahu  Community 
Correctional  Center  (OCCC). 

By  the  end  of  the  month,  after  several 
colossal  failures  by  the  facility’s  medical 
staff,  Persin  was  released  - via  a local  hos- 
pital - after  having  lost  all  of  his  fingers  and 
both  of  his  feet.  The  charges  against  him 
were  dismissed.  Four  years  later  the  state 
of  Hawaii,  in  conjunction  with  its  insurer, 
reached  a 17.2  million  settlement  with  Per- 
sin, who  now  needs  prosthetic  legs  to  walk. 

This  tragic  story  is  all  too  familiar  to 
those  who  have  encountered  chronically 
underfunded,  understaffed  and  often  in- 
competent prison  medical  care. 

When  Persin  arrived  at  OCCC  he  had 
a scratch  on  his  forearm  that  he  received 


self  at  trial,  claiming  he  wasn’t  aware  of  the 
cover-up  scheme,  but  the  federal  jury  found 
overwhelming  evidence  of  his  involvement 
in  efforts  to  obstruct  the  FBI’s  investigation. 

U.S.  Attorney  Eileen  Decker  said  the 
convictions  ofTanaka  and  other  jail  officials 
sent  a message  that  corruption  within  law 
enforcement  agencies  will  not  be  tolerated, 
“particularly  when  it  comes  from  the  very 
top  of  those  organizations.” 

In  addition  to  Tanaka,  seven  LASD 
employees  have  been  convicted  of  obstruc- 
tion of  justice  in  connection  with  the  FBI 
investigation,  including  former  Captain 
Tom  Carey,  who  accepted  a plea  deal  in 


prosecutors. 


Sources:  •www.latimes.com,  www.wdhd. 
com,  www.scpr.org, http://ktla.com,  www. 
laweekly.com,  http://witnessla.com,  http:// 
ah  cl  .com 


while  resisting  arrest.  Four  days  later  he 
was  suffering  from  a 103-degree  fever, 
headaches,  a rapid  heart  rate  and  stomach 
pain.  Nurses  at  the  prison  gave  him  “the 
correctional  cure-all”  - two  Tylenol  and 
some  water. 

He  returned  later  that  day  complaining 
of  dizziness  and  blurry  vision.  The  nurses 
again  treated  him  with  Tylenol  and  notified 
the  on-call  physician,  Dr.  Sisar  Paderes. 

Paderes  ordered  a blood  draw,  then  di- 
agnosed an  infection  in  Persin’s  arm  and  in 
his  throat  when  he  examined  him  the  next 
day.  He  ordered  a common  broad-spectrum 
antibiotic  and  sent  Persin  back  to  his  unit. 

Twelve  hours  later  Persin  returned  to 
the  OCCC  infirmary,  unable  to  stand  for 
count.  When  the  blood  test  results  came 
back  they  indicated  an  emergency:  kidney 
failure  and  sepsis  from  an  infection.  Staff  at 
the  prison  waited  90  minutes  for  a vehicle 
to  become  available  to  transport  Persin  to 
a hospital,  which  was  3.5  miles  away;  they 
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did  not  call  for  an  ambulance. 

Suffering  from  septic  shock,  Persin  was 
immediately  put  on  life  support  and  medi- 
cated. As  a direct  result  of  the  nearly-fatal 
medical  condition,  his  fingers  and  feet  had 
to  be  amputated  due  to  gangrene. 

Richard  Turbin,  the  attorney  who 
litigated  Persin’s  claim  against  the  state, 
laid  the  blame  for  his  client’s  permanent 
disfigurement  on  negligence  by  prison 
employees,  noting  that  timely  treatment 
and  transportation  to  the  hospital  could 
have  prevented  the  amputations. 

“The  worst  thing  is  that  the  nurse 
suspected  the  septicemia  [blood  infection] 
long  before  he  was  sent  to  the  ER, ’’Turbin 
said.  “If  there’s  any  suspicion  that  a guy  has 
a sepsis,  he’s  got  to  go  right  to  the  hospital, 
and  you  need  to  get  a team  on  him  right 
away.  If  they  had  done  that,  the  odds  were 
he  would  have  been  fine.  He  would  have 
recovered.” 

State  officials  were  predictably  less 
concerned  about  what  happened  to  Persin 
than  with  the  cost  of  the  $7.2  million  settle- 
ment, which  was  reached  in  October  2015. 
State  Senator  Will  Espero,vice  chair  of  the 
Senate  Public  Safety  Committee,  said  he 
was  “appalled  that  we  had  to  pay  millions 
due  to  our  own  neglect.” 

“When  you  look  at  the  dollar  amount 


in  excess  of  seven  figures,  one  wonders 
what  is  going  on  with  this  division  and 
people  who  are  working  there,”  Espero 
added.  “I  want  to  get  down  to  the  bottom 
of  this.  Someone  certainly  needs  to  be  held 
accountable  and  maybe  even  terminated 
because  of  this  situation.” 

Perhaps  Senator  Espero  should  really 
start  at  the  bottom  - where  Mr.  Persin’s 
feet  used  to  be  - and  investigate  whether 
the  staff  members  at  OCCC  are  competent 
and  qualified  to  address  prisoners’  serious 
medical  needs.  There  is  also  a shortage  of 
prison  medical  staff;  as  of  February  2016, 
for  example,  almost  28%  of  health  care 
nursing  positions  were  vacant. 

“It’s  simple, ’’Turbin  said.  “We  just  need 
more  doctors  and  nurses.  Unless  they  fill 
those  positions,  another  inmate  is  going 
to  be  victimized  again.  It’s  just  a question 
of  when.” 

Persin’s  lawsuit  remains  pending 
against  Altres  Staffing,  a company  that  pro- 
vided contract  medical  workers  at  OCCC, 
and  Altres  has  appealed  the  settlement  with 
the  state  and  its  insurer.  See:  Persin  v.  State 
of  Hawaii,  First  Circuit  Court  (HI),  Case 
No.  1CC131001571.  FJ 

Sources:  www.civilbeat.com,  http://khon2. 
com,  http://hawaiitribune-herald.  com 


Texas  Judge  Indicted  for  Making  Secret 
Deal  with  Red-light  Camera  Company 


Smith  County,  Texas  Judge  Joel 
Patrick  Baker  was  suspended  without 
pay  on  June  21,  2016  after  being  arrested 
the  previous  week  on  three  misdemeanor 
counts  of  violating  the  Texas  Open  Meet- 
ings Act. 

Baker,  who  has  denied  any  wrongdo- 
ing, is  accused  of  improperly  entering  into 
a 10-year  agreement  with  red-light  camera 
operator  American  Traffic  Solutions,  Inc. 
(ATS)  to  provide  services  throughout 
Smith  County.  The  controversial  cameras, 
which  are  used  to  issue  tickets  to  traffic 
violators,  are  banned  in  Texas  municipali- 
ties; critics  say  the  often  unreliable  devices 
are  simply  money-making  machines  for 
the  companies  that  provide  them  and  the 
jurisdictions  that  use  them. 

Baker’s  backdoor  dealings  came  to  light 
when  activist  group  Grassroots  America 
We  the  People  filed  a complaint  calling  for 
an  inquiry  into  a closed  executive  session  of 


the  County  Commissioners  Court  held  in 
August  2014.  Texas  Attorney  General  Ken 
Paxton  opened  an  investigation  and  a grand 
jury  determined  charges  were  warranted. 

The  judge  surrendered  for  booking  at 
the  Smith  County  Sheriff’s  Office  and  was 
released  an  hour  later  on  $2,000  bond. 

“I  am  not  guilty  of  these  charges.  At 
no  time  did  I or  any  member  of  the  court 
knowingly  violate  the  Texas  Open  Meetings 
Act, ’’Baker  said  in  a statement. “I  maintain 
this  was  not  a mission  to  find  the  truth, 
rather  a political  witch  hunt.” 

Separately,  Judge  Baker  has  been  ac- 
cused of  inappropriate  conduct  for  “sexting” 
with  a woman  while  on  the  job,  including 
when  he  attended  meetings  of  the  Texas 
State  Commission  on  Judicial  Conduct  as 
the  Commission’s  vice  chair. 

Sources:  www.techdirt.com,  www.foxnews. 
com,  www.kltv.com 
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Prison  Policy  Initiative  Report  Says 
Money  Bail  System  Keeps  Poor  in  Jail 


OF  THE  MORE  THAN  2.3  MILLION 

people  locked  up  in  the  United  States 
at  any  given  time,  around  646,000  are  held 
in  county  jails.  Of  that  population,  seven  in 
ten  are  pretrial  detainees  who  have  not  yet 
been  found  guilty,  and  according  to  a May 
2016  report  by  the  Prison  Policy  Initiative 
(PPI),  most  remain  in  jail  because  they 
cannot  afford  to  make  bond. 

Money  bail,  generally  abandoned  in 
the  federal  system  in  favor  of  signature  or 
security  bonds,  is  a method  by  which  the 
courts  can  motivate  defendants  to  appear  at 
their  hearings.  However,  for  the  poor,  money 
bail  is  effectively  a jail  sentence  of  indeter- 
minate length  that  ends  only  when  the  case 
concludes  or  is  dismissed.  Bail  serves  another, 
more  nefarious  purpose  - the  longer  people 
stay  in  jail  because  they  can’t  afford  to  make 
bond,  the  more  likely  they  are  to  accept  a 
plea  deal  to  resolve  their  charges.  This  helps 
explain  why  prosecutors  often  argue  for  high 
bond  amounts  and  why  the  vast  majority  of 
criminal  cases  end  in  plea  bargains. 

Numerous  studies  have  shown  that 
the  weight  of  the  criminal  justice  system 
falls  most  heavily  upon  the  poor,  minorities 
and  the  mentally  ill  - groups  that  tend  to 
have  such  low  incomes  that  any  additional 
expense,  such  as  having  to  make  bond,  can 
cost  them  their  jobs,  their  homes  and  perhaps 
even  their  families . For  these  defendants,  the 
constitutional  guarantee  of  “innocent  until 
proven  guilty”  rings  especially  hollow. 

According  to  the  Bureau  of  Justice  Sta- 
tistics, in  2015  the  median  pre-arrest  income 
of  people  held  in  jail  was  only  $14,000  - less 
than  half  that  of  non-incarcerated  people 
within  the  same  age  category.  Jail  detainees 
are  thus  the  most  affected  by  the  money  bail 
system  but  the  least  able  to  make  bond. 

The  PPI  report  asks  whether  the  pur- 
pose of  the  criminal  justice  system  is  to 
reduce  crime  or  to  generate  revenue  for  local 
governments.  Research  has  shown  that  “an 
additional  25%  percent  of  defendants  could 
be  released  pretrial  without  any  increases  to 
pretrial  crime,”  according  to  PPI.  Further, 
the  fact  that  the  percentage  of  minorities 
in  jail  populations  far  exceeds  their  share 
of  the  general  population  gives  even  more 
weight  to  the  push  to  eliminate  money  bail. 


by  Derek  Gilna 

The  White  House  has  condemned  bail 
bonds  as  “a  crude  way  to  screen  pretrial 
defendants  for  their  risk  of  flight  or  to  the 
community.”  Some  states  use  non-financial 
forms  of  pretrial  release,  as  well  as  unsecured 
bonds  in  which  money  is  only  due  and  pay- 
able if  the  defendant  does  not  appear  at  his 
or  her  court  date. 

PPI  also  recommended  that  local  gov- 
ernments “stop  locking  people  up  for  failure 
to  pay  fines  and  fees. "This  practice  became 
more  well  known  to  the  general  public 
following  protests  in  Ferguson,  Missouri, 
which  highlighted  how  the  town  was  bal- 
ancing its  budget  with  fines  levied  on  poor 
residents  - many  of  whom  were  at  risk  of 
arrest  and  ending  up  in  jail  due  to  outstand- 
ing warrants.  According  to  one  news  report, 
in  2013  Ferguson  had  an  average  of  three 
warrants  per  household,  mostly  for  traffic 
violations  and  minor  offenses. 

The  easiest  way  to  eliminate  problems 
with  the  bail  bond  industry  would  be  to 


A CONFERENCE  DESCRIBED  AS  “a  MlD- 

west  convergence  in  support  of 
prisoners’ struggles”  is  scheduled  to  be  held 
in  Columbus,  Ohio  from  August  26-29. 
Titled  “Bend  the  Bars  2016, ’’the  event  will 
consist  of  a series  of  workshops  and  discus- 
sions on  issues  related  to  mass  incarceration 
and  prisoner  advocacy. 

According  to  the  conference  organizers, 
“We  hope  to  assemble  a diverse  group  of  in- 
dividuals, groups,  and  organizations  that  are 
united  by  a desire  to  work  against  prisons,  in 
support  of  our  friends  and  family  members 
who  are  locked  up....  Long-term  supporters, 
former  prisoners,  prisoners’families  as  well  as 
those  who  are  just  starting  out  and  wanting 
to  learn  more  are  all  encouraged  to  attend.” 

The  event  is  also  expected  to  include  a 
public  demonstration  in  Columbus  to  show 
support  and  solidarity  with  prisoners  and 
former  prisoners. 

In  addition  to  other  topics,  the  confer- 
ence will  discuss  a planned  national  action 
on  September  9,2016  - the  anniversary  of 


“reduce  the  number  of  arrests  that  lead  to 
jail  bookings  through  increased  use  of  cita- 
tions and  diversion  programs,”  according  to 
PPL  The  report  also  advocated  an  increase 
in  funding  for  indigent  criminal  defense. 

Besides  the  United  States,  only  one 
other  country  has  a commercial  bail  bond 
system  - the  Philippines.  The  District  of 
Columbia  and  at  least  four  states  - Illinois, 
Kentucky,  Oregon  and  Wisconsin  - have 
abolished  money  bail,  while  other  states 
have  imposed  limitations  on  the  bail  bond 
industry,  including  New  Jersey,  Colorado, 
Hawaii,  Delaware,  West  Virginia  and  Vir- 
ginia. In  all  other  states,  poor  defendants 
remain  in  jail  while  those  who  can  afford 
to  make  bond  are  released  - which  clearly 
demonstrates  that  you  get  only  as  much 
justice  as  you  can  afford. 

Sources:  “Detaining  the  Poor,  ” Prison  Policy 
biitiative  (May  10, 201 6);  www.prisonpolicy. 
org;  The  New  YorkT imes;  The  Marshall  Project 


the  Attica  rebellion  - that  includes  non- 
violent work  strikes  at  prisons  nationwide. 
The  protests  are  intended  to  call  attention  to 
the  13th  Amendment  to  the  U.S.  Constitu- 
tion, which  includes  an  exception  for  prison 
slave  labor.  The  13th  Amendment  states: 
“Neither  slavery  nor  involuntary  servitude, 
except  as  a punishment  for  crime  whereof 
the  party  shall  have  been  duly  convicted, 
shall  exist  within  the  United  States.” 

In  addition  to  the  conference  in  Co- 
lumbus, the  UCLA  Prisoners’  Advocates 
Conference  will  be  held  at  the  UCLA 
School  of  Law  in  Los  Angeles  from 
September  23-24,  2016.  That  event,  for 
attorneys  and  other  advocates  for  prison- 
ers’rights,  will  address  prison  medical  and 
mental  health  care,  solitary  confinement, 
use  of  force  and  prisoners  with  disabilities, 
among  numerous  other  issues. 

Sources:  https://hendthehars.  noblogs. org, 
https://iwoc.  noblogs,  org,  https://supportpris- 
onerresistance.  noblogs,  org,  https://law.  ucla.  edu 


Prison  Conferences  to  be 
Held  in  Ohio,  California 


August  2016 


36 


Prison  Legal  News 


|Tf  Stay  in  touch  with  a good  Magazine ! '\7'  (1 > f 

2£’Get  6 Full  One  Year  Subscriptions  X^X 


Check  your  ^ magazines  and  underline  three  backup  choices  (in  case  of  unavailability)  "BEST  BEAL  ON  THE  POUNDS" 


□ ALL  RECIPES 

□ ALLURE 

□ ARCHITECTURAL  DIGEST 

□ ARTHRITIS  TODAY 

□ ATLANTA 

□ ATLANTIC  MONTHLY 

□ AUTOMOBILE 

□ BACKPACKER 

□ BETTER  HOMES  & GARDENS  * 

□ BOATING 

□ BOATING  WORLD 

□ BONAPPETIT 

□ BOWHUNTING  WORLD 

□ BRIDAL  GUIDE 

□ CAR  & DRIVER 

□ CBS  WATCH!  MAGAZINE 

□ CINCINNATI 

□ CNET 

□ CONDE  NAST  TRAVELER 

□ COSMOPOLITAN 

□ CRUISING  WORLD 

□ CYCLE  WORLD 

□ DIABETES  SELF  MANAGEMENT 

□ DIGITAL  PHOTO 

□ DIRT  RIDER 

□ EATING  WELL 


□ EBONY 

□ ELLE 

□ ELLE  DECOR 

□ ENTREPRENEUR 

□ ESPN  MAGAZINE 

□ ESQUIRE 

□ EVERY  DAY  WITH  RACHAEL  RAY 

□ FAMILY  CIRCLE 

□ FAMILY  FUN 

□ FAST  COMPANY 

□ FIELD  & STREAM 

□ FLORIDA  SPORT  FISHING 

□ FLYING 

□ FREESKIER 

□ GLAMOUR 

□ GOLF  DIGEST 

□ GOLFWEEK 

□ GOOD  HOUSEKEEPING 

□ HARPER’S  BAZAAR 

□ HEALTHY  LIVING 

□ HOT  BIKE 

□ islands  /[Q^rocopyll 

□ LATINA 

□ LIFE  EXTENSION 

□ MARIE  CLAIRE 


□ MARLIN 

□ MEN’S  FITNESS 

□ MEN’S  JOURNAL 

□ MIDWEST  LIVING 

□ MOTOR  TREND 

□ MOTORCYCLIST 

□ OUTDOOR  LIFE 

□ OUTDOOR  PHOTOGRAPHER 

□ OUTSIDE 

□ PAIN-FREE  LIVING 

□ PARENTS 

□ PLANE  & PILOT  * 

□ POPULAR  PHOTO  & IMAGING 

□ POPULAR  SCIENCE 

□ PREDATOR  XTREME 

□ RED  BULLETIN 

□ REDBOOK 

□ ROAD  & TRACK 

□ ROLLING  STONE 

□ SALTWATER  SPORTSMAN 

□ SAVEUR 

□ SELF 

□ SEVENTEEN 

□ SHAPE 

□ SHOWBOATS  INTERNATIONAL 

□ SIEMPRE  MUJER 


□ SKI 

□ SLAM 

□ SNOWBOARD 

□ SPORT  RIDER 

□ TEEN  VOGUE 

□ TRANSWORLD  MOTOCROSS 

□ US  WEEKLY 

□ VERANDA 

□ VOGUE 

□ W MAGAZINE 

□ WEIGHT  WATCHERS 

□ WHITETAIL  JOURNAL 

□ WIRED 

□ WOMAN’S  DAY 

□ WORKING  MOTHER 

□ YACHTING 

□ YOGA  JOURNAL 

Choose  3 for  $15 
or  6 for  $20! 

* No  Renewal 


“Tell  vaur  Friends  and  Families’”  ****DUE  TO  PUBLISHER  PROCESSING  TIMES,  WE  WILL  NOT  UNDER  ANY  CIRCUMSTANCES  CHECK  WITH  ANY  PUBLISHER  ABOUT  THE  STATUS  OF 

^ ANY  MAGAZAINE  SUBSCRIPTION  UNTIL  AFTER  90  DAYS  HAVE  PASSED  FROM  THE  DATE  OF  PROCESSING  YOUR  ORDER!  NO  EXCEPTIONS!**** 

Inmate  Magazine  Service  i 

P.O.  Box  2063,  Fort  Walton  Beach,  FL  32549 
www.InmateMagazineService.com 


Delivery  times  vary,  allow  up  to  120  days.  Pay  by  Check,  Money  Order  or  Order  Online  and  use  Credit  Card  or  PayPal.  Keep  Address  Short!  07-11-16 


Stay  in  touch  with  a good  Magazine ! '\7'  f 

Get  6 Full  One  Year  Subscriptions  X_^X  * 


Check  your  ^ magazines  and  underline  three  backup  choices  (in  case  of  unavailability)  BEST  DEAL  ON  THE  POUNDS" 


□ ALL  RECIPES 

□ ALLURE 

□ ARCHITECTURAL  DIGEST 

□ ARTHRITIS  TODAY 

□ ATLANTA 

□ ATLANTIC  MONTHLY 

□ AUTOMOBILE 

□ BACKPACKER 

□ BETTER  HOMES  & GARDENS  * 

□ BOATING 

□ BOATING  WORLD 

□ BONAPPETIT 

□ BOWHUNTING  WORLD 

□ BRIDAL  GUIDE 

□ CAR  & DRIVER 

□ CBS  WATCH!  MAGAZINE 

□ CINCINNATI 

□ CNET 

□ CONDE  NAST  TRAVELER 

□ COSMOPOLITAN 

□ CRUISING  WORLD 

□ CYCLE  WORLD 

□ DIABETES  SELF  MANAGEMENT 

□ DIGITAL  PHOTO 

□ DIRT  RIDER 

O EATING  WELL 


□ EBONY 

□ ELLE 

□ ELLE  DECOR 

□ ENTREPRENEUR 

□ ESPN  MAGAZINE 
Q ESQUIRE 

□ EVERY  DAY  WITH  RACHAEL  RAY 

□ FAMILY  CIRCLE 

□ FAMILY  FUN 

□ FAST  COMPANY 

□ FIELD  & STREAM 

□ FLORIDA  SPORT  FISHING 

□ FLYING 

□ FREESKIER 

□ GLAMOUR 

□ GOLF  DIGEST 

□ GOLFWEEK 

□ GOOD  HOUSEKEEPING 

□ HARPER’S  BAZAAR 

□ HEALTHY  LIVING 

□ HOT  BIKE 


□ ISLANDS  II  OK  TO  COPY 

□ LATINA  t========: 

□ LIFE  EXTENSION 

□ MARIE  CLAIRE 


□ MARLIN 

□ MEN’S  FITNESS 

□ MEN’S  JOURNAL 

□ MIDWEST  LIVING 

□ MOTOR  TREND 

□ MOTORCYCLIST 
O OUTDOOR  LIFE 

□ OUTDOOR  PHOTOGRAPHER 

□ OUTSIDE 

□ PAIN-FREE  LIVING 

□ PARENTS 

□ PLANE  & PILOT  * 

□ POPULAR  PHOTO  & IMAGING 

□ POPULAR  SCIENCE 

□ PREDATOR  XTREME 

□ RED  BULLETIN 

□ REDBOOK 

□ ROAD  & TRACK 

□ ROLLING  STONE 

□ SALTWATER  SPORTSMAN 

□ SAVEUR 

□ SELF 

□ SEVENTEEN 

□ SHAPE 

□ SHOWBOATS  INTERNATIONAL 

□ SIEMPRE  MUJER 


□ SKI 

□ SLAM 

□ SNOWBOARD 

□ SPORT  RIDER 

□ TEEN  VOGUE 

□ TRANSWORLD  MOTOCROSS 

□ US  WEEKLY 

□ VERANDA 

□ VOGUE 

□ W MAGAZINE 

□ WEIGHT  WATCHERS 

□ WHITETAIL  JOURNAL 

□ WIRED 

□ WOMAN’S  DAY 

□ WORKING  MOTHER 

□ YACHTING 

□ YOGA  JOURNAL 


Choose  3 for  $15 
or  6 for  $20! 

* No  Renewal 


“Tell  vaur  Friends  and  Families’”  ****DUE  TO  PUBLISHER  PROCESSING  TIMES,  WE  WILL  NOT  UNDER  ANY  CIRCUMSTANCES  CHECK  WITH  ANY  PUBLISHER  ABOUT  THE  STATUS  OF 

' ANY  MAGAZAINE  SUBSCRIPTION  UNTIL  AFTER  90  DAYS  HAVE  PASSED  FROM  THE  DATE  OF  PROCESSING  YOUR  ORDER!  NO  EXCEPTIONS!**** 

Inmate  Magazine  Service  i 

P.O.  Box  2063,  Fort  Walton  Beach,  FL  32549 
www.InmateMagazineService.com 


Name  and  Inmate  # (please  print,  maximum  24  characters!  I 
Address: 

City:  | State:  | Zip: 

Delivery  times  vary,  allow  up  to  120  days.  Pay  by  Check,  Money  Order  or  Order  Online  and  use  Credit  Card  or  PayPal.  Keep  Address  Short!  07-11-16 


Prison  Legal  News 


37 


August  2016 


Prisoners  in  Chinese  Labor  Camps  Send 
Pleas  for  Help  in  Exported  Products 

by  Joe  Watson 


CHINESE  PRISONERS  HAVE  USED  A NOVEL, 

if  not  entirely  secure,  method  of  re- 
porting human  rights  abuses,  by  stashing 
handwritten  notes  in  the  products  they  are 
forced  to  make  inside  prison  sweatshops. 

Accounts  of  former  prisoners  held  in 
Chinese  labor  camps  have  described  long 
work  hours  and  brutal  abuse  at  the  hands 
of  guards.  They  claimed  they  suffered  sleep 
deprivation,  were  chained  for  weeks  at  a 
time  and  witnessed  fellow  prisoners  com- 
mitting suicide  or  dying  due  to  untreated 
illnesses  while  working  in  prison  factories 
to  produce  goods  bound  for  overseas  mar- 
kets. U.S.  citizen  Stuart  B.  Foster,  who  was 
incarcerated  in  China  for  eight  months  in 
2013,  said  he  was  forced  to  assemble  strands 
of  Christmas  lights,  presumably  for  export. 

In  April  2014,  the  New  York  news 
website  DNAinfo.com  tracked  down  the 
author  of  a letter  found  at  the  bottom  of 
a Saks  Fifth  Avenue  shopping  bag  that 
included  the  plea,  “HELP  HELP  HELP.” 

The  message,  in  blue  ink  on  lined  white 
paper,  was  reportedly  written  by  a prisoner 
who  claimed  he  was  being  unjustly  incarcer- 
ated and  forced  to  work  in  a Chinese  labor 
camp  more  than  7,000  miles  away. 

“We  are  ill-treated  and  work  like  slaves 
for  13  hours  every  day  producing  these 
bags  in  bulk  in  the  prison  factory,”  the  let- 
ter stated. 

Stephanie  Wilson,  an  Australian 
woman  who  lives  in  New  York,  found  the 
note  - along  with  a small  passport-sized 
photo  of  a man  in  an  orange  jacket  - con- 
cealed in  the  bottom  of  her  shopping  bag 
after  buying  a pair  of  rain  boots  at  Saks. 
[See:  PLN,  Sept.  2014,  p.48]. 

“I  read  the  letter  and  I just  shook,”  said 
Wilson.  “I  could  not  believe  what  I was 
reading.” 

Using  a now-inactive  email  address 
included  in  the  letter,  DNAinfo  tracked 
down  the  former  prisoner  who  wrote  it. 

Tohnain  Emmanuel  Njong,  34,  told  the 
news  site  during  a two-hour  phone  interview 
that  he  had  been  teaching  English  in  China 
when  he  was  arrested  in  May  2011  and 
charged  with  fraud,  which  he  said  he  did 
not  commit.  He  was  first  held  in  a detention 
center  for  10  months  awaiting  trial,  then  was 


convicted  and  sentenced  to  three  years. 

Njong  stated  he  was  imprisoned  in 
Qingdao,  Shandong  Province,  and  often 
forced  to  work  16-hour  days  in  a factory. 
Sometimes  he  made  paper  shopping  bags; 
at  other  times  he  assembled  electronics  or 
sewed  garments. 

Each  prisoner  had  to  meet  a daily 
production  quota  and  was  given  a pen  and 
paper  to  record  their  productivity.  Njong 
used  the  pen  to  write  letters  in  secret,  saying 
he  wrote  a total  of  five  letters  that  he  hid  in 
shopping  bags.  “I  got  under  my  bed  cover 
and  I wrote  it  so  nobody  could  see  that  I 
was  writing  anything.” 

Njong  sent  the  letters  hoping  someone 
would  let  his  family  in  Cameroon  know 
where  he  was  and  that  he  was  alive.  He 
was  released  from  the  Qingdao  prison  in 
December  2013  - with  time  off  for  good 
behavior  - and  returned  home,  where  he 
was  reunited  with  his  family. 

Learning  that  someone  had  actually 
found  one  of  his  letters,  Njong  said,  was  “the 
biggest  surprise”  of  his  life.  “I  am  just  happy,” 
he  added,  “that  someone  heard  my  cry.” 

Njong’s  identity  was  learned  less  than 
two  years  after  another  letter  from  a pris- 
oner in  a Chinese  sweatshop  was  discovered 
in  a box  of  Halloween  decorations  in  Port- 
land, Oregon. 

Julie  Keith  found  the  letter  inside  a 
129.99  Kmart  graveyard  kit  that  was  gath- 
ering dust  in  storage  at  her  home.  Tucked 
between  two  Styrofoam  headstones,  the 
letter  read,  in  broken  English:  “Sir:  If  you 
occasionally  buy  this  product,  please  kindly 
resend  this  letter  to  the  World  Human 
Right  Organization.  Thousands  people  here 
who  are  under  the  persicution  [sic]  of  the 
Chinese  Communist  Party  Government 
will  thank  and  remember  you  forever.” 

According  to  the  letter,  the  graveyard  kit 
sold  by  Kmart  was  made  in  unit  8,  department 
2 of  the  Masanjia  Labor  Camp  in  Shenyang, 
China.  [See:  PLN,  Sept.  2014,  p.48]. 

Eight  months  later  The  New  York 
Times  tracked  down  the  author  of  the  let- 
ter, identified  only  as  a 47-year-old  man 
named  Zhang  - an  adherent  of  Falun 
Gong,  the  outlawed  spiritual  practice  whose 
followers  have  long  been  sent  to  Chinese 


re-education  camps. 

Zhang  said  the  letter  was  one  of  20  he 
secretly  wrote  over  the  course  of  two  years 
before  he  was  released  from  Masanjia  in 
2010.  “For  a long  time,  I would  fantasize 
about  some  of  the  letters  being  discovered 
overseas,”  he  stated. 

For  Keith,  finding  Zhang’s  letter  was 
a sobering  experience.  “When  that  note 
popped  out  and  my  daughter  picked  it  up, 
I was  skeptical  that  it  was  real,”  she  told  the 
Times.  “But  then  I Googled  Masanjia  and 
realized,  ‘Whoa,  this  is  not  a good  place.’” 

Wilson,  who  found  Njong’s  plea  for 
help  in  the  Saks  shopping  bag,  agreed. 

“This  has  been  the  biggest  eye-opener 
for  me,”  she  said.  “I  have  never  once  thought 
about  the  people  making  my  shopping  bag 
or  other  consumable  products  like  the  pack- 
aging of  the  food  I buy,  or  the  pen  I write 
with  or  the  plastic  fork  I eat  my  lunch  with.” 

Wilson  forwarded  the  letter  to  the 
Laogai  Research  Foundation,  an  advo- 
cacy group  in  Washington,  D.C.  that  was 
founded  to  fight  human  rights  abuses  in 
Chinese  prisons. 

Although  exact  numbers  are  un- 
confirmed, China  has  an  estimated  700 
prison  facilities  that  housed  between  1.6 
and  2.3  million  prisoners  as  of  mid-2015, 
according  to  the  World  Prison  Brief.  The 
identities  and  locations  of  detainees  are 
treated  as  state  secrets,  hence  tracking  down 
individual  prisoners  is  extremely  difficult. 
In  December  2013,  Chinese  officials  an- 
nounced they  had  dismantled  hundreds 
of  re-education  labor  camps  and  released 
thousands  of  detainees  - including  po- 
litical dissidents.  The  re-education  camps 
were  operated  separately  from  prisons  for 
criminal  offenders. 

“You  can  audit  a factory.  It’s  a lot  more 
difficult  to  audit  a prison  in  China,”  noted 
independent  researcher  Joshua  Rozenzweig, 
who  is  based  in  Hong  Kong. 

Several  U.S.  laws,  according  to  Depart- 
ment of  Homeland  Security  senior  policy 
adviser  Kenneth  Kennedy  - including  19 
U.S.C.  § 1307  - make  it  illegal  for  items 
produced  using  “convict  labor,  forced  labor 
and/or  indentured  labor  under  penal  sanc- 
tions” to  be  imported  into  the  United  States. 
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But  it’s  hard,  he  said,  to  prove  how  complied 
a company  is  in  importing  such  products. 

“Was  there  actual  knowledge  [of  slave, 
convict  or  indentured  labor]?  Or  was  there 
knowledge  that  they  avoided  knowing  or 
seeing?”  Kennedy  asked.  “All  that  plays  into 
the  investigation.” 

A major  challenge  is  unauthorized  sub- 
contracting, and  determining  if  only  parts  of 
a manufactured  item  were  made  by  forced 
labor  and  where  those  parts  were  originally 
produced.  Another  challenge  is  locating 
witnesses.  For  example,  former  prisoners 
may  fear  retaliation  if  Chinese  authorities 
discover  they  aided  U.S.  investigators.  Only 
one  Chinese  company  has  been  convicted 
of  importing  goods  made  by  forced  prison 
labor,  resulting  in  a 150,000  fine.  [See:  PLN, 
Oct.  2001,  p.20], 

“The  reports  are  still  coming  in,  and 
they’re  credible.  Just  because  the  [Chinese] 
government  says  ‘We’re  not  doing  this’  is 
not  enough  to  not  have  us  move  forward,” 
said  Kennedy. 

He  also  noted  that  a statutory  clause  - 
the  consumptive  demand  exemption  - was 
“the  Achilles  heel  of  these  laws,”  because 
it  allows  products  made  using  prison  labor 


to  be  imported  into  the  U.S.  if  domestic 
consumption  can’t  otherwise  be  met. 
However,  federal  authorities  closed  that 
loophole  after  the  Trade  Facilitation  and 
Trade  Enforcement  Act  was  signed  into 
law  in  February  2016,  prohibiting  further 
imports  of  prison-made  products  regardless 
of  domestic  supply  and  demand. 

On  June  6, 2016,  CNN  reported  that 
the  U.S.  had  blocked  imports  from  three 
major  Chinese  companies  - Tangshan 
Sunfar  Silicon  Company, Tangshan  Sanyou 
Group  and  Inner  Mongolia  Hengzheng 
Group  Baoanzhao  Agricultural  and  Trade 
- and  detained  other  shipments  pending 
investigations  into  whether  their  products 
were  made  using  “convict,  forced  and/or 
indentured  labor.”One  of  the  imports  was  a 
shipment  of  Stevia,  a low  calorie  sweetener, 
being  brought  into  the  U.S.  by  PureCircle, 
a Malaysia-based  firm. 

“It  is  imperative  that  companies  ex- 
amine their  supply  chains  to  understand 
product  sourcing  and  the  labor  used  to 
generate  their  products,”  said  R.  Gil  Ker- 
likowske,  Commissioner  of  U.S.  Customs 
and  Border  Protection. 

Ironically,  prison  labor  in  the  United 


States  is  used  to  produce  a variety  of  goods 
through  prison  industries  - including 
products  made  in  partnership  with  private 
businesses  and  sold  on  the  open  market 
through  Prison  Industry  Enhancement 
(PIE)  programs.  [See,  e.g.,  PLN,  July  2016, 
p.26;  March  2010,  p.l].  The  use  of  such 
domestic  prison  labor,  while  federal  laws 
prohibit  the  importation  of  goods  made 
by  prisoners  in  other  countries,  is  just  one 
example  of  the  blatant  hypocrisy  that  per- 
meates the  U.S.  criminal  justice  system. 

Sources:  www.dnainfo.com,  The  Oregonian, 
The  New  York  Times,  http://gantdaily.com, 
www.prisonstudies.  org,  www.  telegraph,  co.  uk, 
CNN,  www.fortune.com 
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Ninth  Circuit  Directs  BOP  to  Reconsider  Denial  of 
Designation  to  State  Prison  for  Service  of  Federal  Sentence 

by  Derek  Gilna 


OnMay25,2oi6,theNinth  Circuit 
Court  of  Appeals  reversed  the  dismissal 
of  a federal  prisoner’s  petition  for  habeas 
relief  under  28  U.S.C.  § 2241,  in  which  he 
complained  of  an  abuse  of  discretion  by  the 
federal  Bureau  of  Prisons  (BOP).  The  ap- 
pellate court  held  the  BOP  had  abused  its 
discretion  by  considering  a letter  submitted 
by  a recused,  non-sentencing  district  court 
judge,  Chief  Judge  Federico  A.  Moreno,  who 
had  a connection  to  the  victim  in  the  case  and 
previously  had  been  recused  for  that  reason. 

The  Court  of  Appeals  found  the  dis- 
trict court  had  the  authority  to  consider 
claims  raised  by  federal  prisoner  Daniel 
Angel  Rodriguez  - who  argued  the  BOP 
violated  18  U.S.C.  § 3621(b)  when  it  denied 
his  request  for  a discretionary  nunc  pro  tunc 
designation  of  a state  prison  for  service  of 
his  federal  prison  sentence  - and  the  lower 
court  had  committed  error  by  dismissing 
Rodriguez’s  § 2241  petition. 

The  Ninth  Circuit  also  held  that  the 
BOP  had  erred  when  it  “relied  on  a letter 
from  a judge  who  not  only  was  not  the 
sentencing  judge,  but  who  had  been  for- 
mally recused  ...  due  to  an  actual  conflict.” 
The  letter,  submitted  by  Judge  Moreno, 
strongly  objected  to  the  relief  requested  by 
Rodriguez. 

The  BOP’s  decision, based  in  large  part 
on  Judge  Moreno’s  letter,  was  significant 
because  Rodriguez  was  still  in  state  prison 
at  the  time  of  his  federal  conviction,  and 
the  “federal  sentence  was  silent  about 
whether  it  should  run  concurrently  with 
or  consecutively  to  the  yet-to-be-imposed 
sentences  for  the  new  pending  state  charges 
and  parole  revocation.” 

Rodriguez  faced  federal  charges  - and 
was  sentenced  to  272  months  in  prison  - for 
assaulting  U.S.  District  Court  Judge  Shelby 
Highsmith  during  a home  invasion  robbery. 
Judge  Moreno  served  in  the  same  judicial 
district  as  Highsmith,  who  passed  away 
due  to  unrelated  causes  in  December  2015. 

The  appellate  court  found  that  a “nunc 
pro  tunc  designation  [by  the  BOP]  would 
shorten  Rodriguez’s  federal  sentence  by 
approximately  three  years.”  The  Court  of 
Appeals  made  clear  that  the  conditions  for 
recusal  are  specific  and  meant  to  prevent 


any  adverse  inferences  in  a case  where  there 
was  either  an  apparent  or  actual  conflict. 
Further,  the  Court  stated,  “there  is  no  way 
that  this  error  can  be  deemed  harmless  in 
as  much  as  the  [BOP]  specifically  cited 
and  relied  on  the  Moreno  letter  in  denying 
Rodriguez’s  application.” 

“We  reverse  and  remand  for  the  dis- 


Tobacco  use  and  secondhand  smoke 
kill  over  480,000  people  in  the  United 
States  annually.  The  mortality  rate  of  smok- 
ers is  three  times  higher  than  those  who  have 
never  smoked,  according  to  the  Centers  for 
Disease  Control  and  Prevention,  and  smoking 
reduces  an  average  smoker’s  life  expectancy  by 
10  years  compared  to  non-smokers.  While  the 
exact  numbers  aren’t  known,  numerous  pris- 
oners die  every  year  due  to  smoking-related 
ailments  such  as  cancer,  stroke,  heart  disease 
and  chronic  lung  disease. 

Many  state  prison  systems  imposed 
tobacco  bans  following  a 1993  Supreme 
Court  decision  that  found  exposure  to 
secondhand  smoke  could  constitute  cruel 
and  unusual  punishment  in  violation  of 
the  Eighth  Amendment.  [See:  PLN,  Sept. 
1993,  p.l].  In  2001,  25  states  had  intro- 
duced full  or  partial  smoking  bans  in  their 
correctional  facilities;  that  number  rose  to 
48  states  by  2011. 

Federal  prison  commissaries  stopped 
selling  tobacco  in  2006,  and  the  federal  Bu- 
reau of  Prisons  moved  to  ban  smoking,  except 
for  certain  religious  ceremonies,  in  2014.  “It 
creates  a healthier  environment  for  staff  and 
inmates,”  said  BOP  spokesman  Ed  Ross. 

Other  countries  have  already  imposed 
or  are  in  the  process  of  implementing  tobac- 
co bans  in  their  prison  systems,  though  not 
all  prisoners  are  happy  about  such  policies.  In 
June  2015,  hundreds  of  Australian  prisoners 
rioted  after  thirteen  facilities  in  the  state  of 
Victoria  stopped  selling  tobacco  products 
and  prohibited  smoking.  [See:  PLN,  Oct. 
2015, p.63]. The  prison  system  in  the  United 


trict  court  to  grant  the  writ  and  to  direct 
the  Bureau  of  Prisons  to  reconsider,  within 
30  days,  Rodriguez’s  application  for  nunc 
pro  tunc  designation,  and  to  do  so  without 
regard  to  Chief  Judge  Moreno’s  letter,”  the 
Ninth  Circuit  concluded.  See:  Rodriguez  v. 
Copejihaver,  2016  U.S.  App.  LEXIS  9559 
(9th  Cir.2016).P 


Kingdom  plans  to  impose  a smoking  ban  this 
year.  [See:  PLN,  Feb.  2016,  p.63]. 

Critics  have  voiced  concerns  that  such 
policies  create  a profitable  black  market 
for  tobacco  sales,  which  financially  benefits 
gangs  and  already- established  smuggling 
operations  while  posing  additional  safety 
concerns  for  both  staff  and  prisoners.  Em- 
ployees are  also  more  inclined  to  smuggle 
cigarettes  than  illegal  drugs  into  prisons, 
which  increases  the  risk  of  corruption 
among  staff  members. 

There  is  a dearth  of  research  on  the  re- 
sults and  potential  impact  of  prison  smoking 
bans.  However,  one  U.S.  study  published  in 
the  British  Medical Journal  (BMJ)  in  August 
2014,  comparing  mortality  rates  in  prisons 
that  ban  tobacco  with  those  that  do  not, 
found  facilities  with  long-term  bans  reduced 
smoking- related  deaths  by  up  to  11  percent. 

At  the  end  of  2011,  the  state  prison 
population  totaled  1.4  million.  Sixty  to 
80%  of  prisoners  reported  smoking  - a rate 
substantially  higher  than  in  the  general 
population.  Further,  limited  access  to  fresh 
air  due  to  confinement  means  non-smoking 
prisoners  are  more  exposed  to  second-hand 
smoke  than  they  would  be  outside  of  prison. 
In  fact,  smoking-attributable  deaths  are 
substantially  higher  in  prison,  at  a rate  of 
360  per  100,000  population,  than  in  the 
general  U.S.  population  with  a comparable 
rate  of  248  per  100,000. 

According  to  the  BMJ  research  study, 
while  prisons  with  smoking  bans  saw  a 9% 
decrease  in  smoking-related  deaths,  those 
with  bans  in  effect  for  over  nine  years  re- 
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ported  an  11%  reduction  in  smoking- related 
deaths,  including  a 19%  reduction  in  cancer 
deaths  and  a 34%  reduction  in  pulmonary 
deaths  compared  to  prisons  without  bans. 

These  findings  suggest  that  smoking 
bans  have  had  significant  health  benefits  for 
prisoners,  even  though  many  resume  smok- 
ing following  their  release  from  custody. 
Researchers  have  called  for  additional  study 
and  improved  efforts  to  “promote  effective 
long-term  [smoking]  cessation  in  prisons 
and  after  release  as  a part  of  a comprehen- 
sive tobacco  strategy”  for  prisoners,  who 
were  called  a “high-risk  group.” 

Yet  at  least  one  prison  system  has 
relaxed  its  smoking  ban.  The  Florida  De- 
partment of  Corrections  (FDOC)  banned 
tobacco  products  among  prisoners  - but 
not  staff  members  - in  September  2011, 
to  “reduce  the  medical  cost  associated  with 
exposure  to  tobacco,  and  eliminate  second- 
hand smoke  exposure  to  non-smokers.” 
Four  years  later  prison  officials  partially 
reversed  the  ban,  allowing  prisoners  at  work 
release  centers  to  possess  up  to  10  packs  of 
cigarettes,  effective  June  13,2015. 

The  partial  reversal  was  based  on  the 
FDOC’s  inability  to  control  the  flow  of 


contraband  cigarettes.  “The  Department 
determined,  after  assessment,  that  it  was  a 
better  use  of  resources  to  not  find  an  inmate 
in  violation,  which  would  potentially  cause 
him/her  to  go  back  into  prison,  for  posses- 
sion of  tobacco  when  so  far  along  in  the 
process  of  transitioning  back  into  the  com- 
munity, hopefully  as  a productive  citizen,” 
said  FDOC  spokeswoman  Jessica  Cary. 

According  to  prison  administrators,  in 
the  first  six  months  after  the  smoking  ban 
went  into  effect,  nearly  30,000  prisoners  or 
staff  members  were  caught  with  some  sort  of 
tobacco  contraband.  At  up  to  $10  per  ciga- 
rette, employees  have  an  incentive  to  smuggle 
cigarettes  in  exchange  for  bribes.  The  FDOC 
had  initially  prohibited  staff  from  bringing 
tobacco  products  into  state  prisons,  but  after 
employees  protested  the  department  relented. 
Although  by  policy  staff  members  are  sup- 
posed to  smoke  out  of  sight  of  prisoners, 
guards  reportedly  smoke  openly. 

In  November  2015,  a report  by  inde- 
pendent consulting  firm  CGL  found  that 
the  FDOC’s  “policy  on  tobacco  use  has 
created  a secondary  market  for  the  traf- 
ficking of  tobacco  products  and  for  staff 
to  violate  policies  and  become  complicit 


in  the  supply  of  contraband.”  The  report 
recommended  that  Florida  prisons  “should 
become  tobacco-free  institutions”  for  both 
prisoners  and  employees. 

Sources:  “Prison  tobacco  control  policies 
and  deaths  from  smoking  in  United  States 
prisons:  Population  based  retrospective 
analysis,  ” British  Medical  Journal  (Aug. 
5,  2014);  www.redorbit.com;  www.sci- 
encedaily.com;  www.medicaldaily.com; 
www.themarshalIproject.org;  www.cdc. 
gov;  Miami  Herald;  www.oppaga.state.fl.us 
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Report:  How  Private  Prison  Companies 
Cut  Corners  to  Generate  Profit 


PRIVATE  PRISON  COMPANIES  LIKE 

Corrections  Corporation  of  America 
(CCA)  and  the  GEO  Group  earn  hundreds 
of  millions  of  dollars  each  year,  averaging 
between  12,771  and  $3,366  in  profit  per 
prisoner  based  on  2014  data.  Accord- 
ing to  In  the  Public  Interest  (ITPI),  a 
not-for-profit  organization  that  opposes 
the  privatization  of  public  services,  the 
companies  make  money  by  cutting  corners 
in  staffing,  health  care,  lower  employee 
qualifications  and  reduced  training,  and 
substandard  facility  maintenance. 

ITPI  profiled  ten  case  studies  involv- 
ing private  prison  firms  to  illustrate  those 
shortcomings,  including  facilities  located  in 
Idaho,  Ohio,  Florida,  Mississippi,  California, 
Pennsylvania,  Arizona  and  Michigan.  The 
case  studies  included  not  only  corporations 
that  operate  prisons  and  jails,  but  also  those 
that  provide  medical  and  mental  health  care, 
food  services  and  reentry  programs. 

At  the  CCA-managed  Idaho  Cor- 
rectional Center,  the  company  concealed 
staff  shortages  by  “falsifying  records  that  hid 
4,800  hours  of  uncovered  shifts  in  a seven- 
month  period  in  2012.”  CCA  paid  $ 1 million 
to  state  officials  in  compensation,  was  held  in 
contempt  by  a federal  court,  was  the  subject 
of  an  FBI  investigation  and  eventually  lost  its 
contract  to  run  the  prison.  [See:  PLN,  Oct. 
2013,  p.28;  May  2013,  p.22]. 

When  CCA  purchased  the  Fake  Erie 
Correctional  Facility  in  Ohio  it  cut  pay  and 
staff  training,  resulting  in  an  annual  staff 
turnover  rate  in  excess  of  20%.  Unsurpris- 
ingly, assaults  on  staff  increased,  the  flow  of 
contraband  became  a torrent  and  gang  activ- 
ity skyrocketed.  [See:  PLN,  Nov.  2014,  p.44] . 

Problems  at  the  CCA-managed  Her- 
nando County  jail  near  Tampa,  Florida 
involved  poor  building  maintenance:  “CCA 
failed  to  repair  rusted  doors,  replace  damaged 
windows,  seal  cracks  in  the  walls  and  floors, 
fix  damaged  ceiling  tiles  and  patch  leaks  in 
the  roof. ’’After  CCA  and  Hernando  County 
parted  ways,  the  county  withheld  its  last  pay- 
ment to  the  company,  CCA  filed  suit  and  the 
case  eventually  settled. 

When  GEO  Group  operated  the  East 
Mississippi  Correctional  Facility  it  “under 
invested]  in  staffing,  training,  resources, 


by  Derek  Gilna 

and  equipment”  which  “jeopardized  the 
safety  of  prison  staff,”  according  to  the  ITPI 
report.  In  2012,  OSHA  fined  GEO  over 
$104,000  for  numerous  workplace  injuries 
at  the  Mississippi  prison. 

“This  employer  knowingly  put  work- 
ers at  risk  of  injury  or  death  by  failing  to 
implement  well-recognized  measures  that 
would  protect  employees  from  physical  as- 
saults by  inmates, ’’said  OSHA  area  director 
Clyde  Payne.  “Prisons  may  be  inherently 
dangerous  workplaces,  but  the  employer 
is  still  required  to  take  every  reasonable 
precaution  to  protect  corrections  officers 
and  other  staff  against  safety  and  health 
hazards,  including  assaults.” 

Community  Education  Centers  (CEC) 
operates  a halfway  house  in  Long  Beach, 
California,  where  state  authorities  found  the 
company  was  employing  unqualified  staff  and 
failing  to  properly  supervise  residents,  who 
engaged  in  violence  and  drug  and  alcohol 
abuse.  For-profit  medical  care  provider  Co- 
rizon  Health  was  criticized  for  understaffing 
and  providing  substandard  health  care  in  Al- 
legheny County, Pennsylvania’sjail  system  and 
at  the  Idaho  State  Correctional  Institution. 
[See,  e.g.,  PLN,  March  2015,  p.30]. 

Aramark,  the  subject  of  numerous 
lawsuits  for  providing  prisoners  with  infe- 
rior food,  was  cited  for  serious  problems  at 


INEFFICIENCIES  IN  THE  New  MEXICO 

Corrections  Department  (NMCD)  and 
the  state’s  Parole  Board  have  resulted  in 
hundreds  of  prisoners  being  kept  in  prison 
long  beyond  their  parole  release  dates.  The 
cost  of  incarcerating  each  prisoner  during 
this  so-called  “in-house  parole”  is  $99.31 
per  day,  and  with  only  50%  of  New  Mexico’s 
female  prisoners  being  paroled  on  time,  one 
state  lawmaker  has  expressed  interest  in 
ending  the  practice. 

In  fiscal  year  2014,  231  female  pris- 
oners who  remained  in  prison  on  in-house 
parole  collectively  spent  an  additional 


Michigan  and  Florida  correctional  facili- 
ties. In  Michigan,  Aramark  workers  were 
accused  of  having  sexual  relationships  with 
prisoners,  among  many  other  serious  issues 
[see:  PZJV,  Dec. 2015,  p.l],  while  the  com- 
pany was  found  in  violation  of  its  contract 
with  the  Florida  Department  of  Correc- 
tions to  provide  palatable  meals. 

ITPI  summarized  its  findings  by  noting 
that  most  of  the  “savings”  that  private  prison 
companies  tout  are  achieved  by  failing  to 
meet  their  contractual  obligations.  Any  such 
savings  are  thus  at  the  cost  of  shortchanging 
taxpayers  and  providing  inadequate  services 
to  prisoners  - including  a safe  living  envi- 
ronment, constitutional  medical  care  and 
adequate  food  and  reentry  programs. 

“By  cutting  corners,  corrections  compa- 
nies harm  prisoners,  employees,  communities, 
and  taxpayers,”  the  report  concluded. 

CCA  reported  $222  million  in  net 
profit  in  2015,  while  GEO  Group  reported 
$139.4  million;  other  companies,  includ- 
ing MTC,  CEC,  Corizon  and  Aramark, 
are  privately  held  and  do  not  make  their 
financial  data  publicly  available. 

Sources:  “Cutting  Corners  in  America’s 
Criminal Justice  System,  "In  the  Public  Interest 
(April  201 6);  www.  inthepublicinterest.  org; 
www.osha.gov 


28,982  days  behind  bars,  according  to  a 
report  issued  by  the  New  Mexico  Women’s 
Justice  Project.  Representatives  from  the 
organization  testified  about  the  report’s 
findings  before  a legislative  hearing  on 
November  30, 2015. 

The  report,  titled  “Months  Late,  Mil- 
lions Wasted, ’’revised  in  January  2016,  cited 
data  from  a Legislative  Finance  Committee 
study  that  determined  the  delayed  release 
of  290  prisoners  in  2014,  both  male  and 
female,  had  cost  New  Mexico  taxpayers 
an  estimated  $10.3  million  that  year  alone. 

“It’s  a major  problem,”  said  state  Rep. 
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Antonio  “Moe”Maestas,  who  co-chairs  the 
Criminal  Justice  Reform  Subcommittee. 
“That’s  a lot  of  money  for  taxpayers.” 

“When  I first  heard  of  in-house  parole, 
I thought,  ‘What  the  hell  is  that?’”  added 
NMCD  Secretary  Gregg  Marcantel,  who 
took  office  in  November  2011.  “It’s  a term 
that  doesn’t  make  any  sense.” 

State  Senator  Bill  O’Neill  called  a 50% 
rate  of  late  parole  releases  for  female  prisoners 
“stunning.”  He  noted  that  one  of  the  main 
problems  was  a lack  of  halfway  houses  for 
newly-released  prisoners.  Other  reasons  for 
the  delays  included  difficulty  in  placing  some 
prisoners  in  halfway  houses,  such  as  those 
with  convictions  for  violent  or  sex  offenses, 
and  - more  frequently  - prisoners  who  remain 
incarcerated  while  they  wait  for  NMCD 
officials  to  complete  their  parole  certificates. 

“You  would  think  that  someone’s 
liberty  would  demand  more  than  what,  es- 
sentially, is  bureaucratic  indifference,”  stated 
Rep.  Maestas. 

NMCD  Secretary  Marcantel  blamed 
many  of  the  delays  on  the  prison  system’s 
practice  of  waiting  until  a prisoner  is  90  days 
from  release  before  starting  to  prepare  the 
necessary  release  paperwork. 


“If  you’re  scurrying  around  in  the  last  90 
days  ...  it’s  not  going  to  be  an  effective  thing 
and  you’re  going  to  have  a lot  of  errors,”  he 
said.The  New  Mexico  Women’s  Justice  Proj- 
ect found  that  in  only  11%  of  the  cases  they 
examined  were  parole  hearings  held  within 
90  days  of  prisoners’  release  dates. 

Sherry  Stephens,  executive  director  of 
the  state’s  Parole  Board,  acknowledged  the 
problem.  “By  the  time  it  gets  to  us,  there 
could  be  a little  bit  of  a lag,”  Stephens  said. 

In  a single  day  in  March  2007,  the  Parole 
Board  had  to  scratch  almost  three-quarters  of 
the  38  prisoners  scheduled  for  parole  hearings 
at  the  Lea  County  Detention  Center,  operated 
by  private  prison  company  GEO  Group, 
mostly  due  to  missing  paperwork. 

Within  the  past  several  years  the 
NMCD  has  instituted  a new  procedure, 
called  “Cradle  to  Grave,”  that  directs  case 
workers  to  begin  preparing  parole  records 
as  soon  as  prisoners  are  processed  into  the 
NMCD.  Marcantel  has  also  imposed  fines 
on  private  prisons  that  fail  to  release  prison- 
ers on  time.  [See:  PLN,  Jan.  2013,  p.40]. 

“Arguably,  the  community  thinks  [pri- 
vate prisons]  sometimes  are  more  incentivized 
not  to  get  those  parole  plans  together  because 


they  have  more  [per-diem  payments]  in  their 
contract,”  said  Marcantel.  “Well,  we’re  penal- 
izing them  on  a per-day  basis.” 

As  for  prisoners  who  would  prefer  to 
complete  their  sentences  in  prison  rather 
than  being  released  on  parole  and  super- 
vised for  a longer  period  of  time,  Marcantel 
stated  the  NMCD  was  working  to  make 
receipt  of  good  time  conditioned  on  fol- 
lowing the  parole  process. 

“Now,  I’m  telling  them,  ‘Here’s  the 
deal:  Your  good  time  is  dependent  upon 
you  positively  participating  in  finding  a 
way  for  you  to  succeed  when  you  get  out 
of  prison,”’  Marcantel  said  in  April  2014. 

Although  Rep.  Maestas  indicated  that 
he  thinks  the  NMCD  is  “opening  itself  up 
to  a lawsuit”  due  to  its  practice  of  in-house 
parole,  he  believes  the  law  as  currently  writ- 
ten favors  prison  officials  because  it  says 
the  department  “may”  release  prisoners 
on  parole  as  opposed  to  “must.”  A change 
to  that  statutory  language,  he  said,  would 
require  the  NMCD  to  parole  prisoners  in  a 
timely  manner. 

Source:  www.watchdog.org, www.santa.fe- 
newmexican.  com 
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Idaho  DOC  Can't  Stop  Love;  State  Senator's  Ex-wife  Weds  Prisoner 

by  Mark  Wilson 


Lance  Conway  Wood,  48,  was  de- 
scribed  as  “a  strong-willed  inmate”with 
an  extensive  “history  of ‘crossing  the  line’” 
who  “exploits  the  human  weaknesses  of 
prison  staff,”  according  to  a federal  judge. 
Wood,  however,  undoubtedly  views  himself 
as  a “lover”  and  not  an  “exploiter,”  and  his 
affections  have  not  been  limited  to  prison 
employees. 

Wood  has  served  most  of  his  life 
sentences  in  Idaho  prisons  for  the  1988 
kidnapping,  torture  and  slaying  of  an  Utah 
college  student.  While  incarcerated  he  has 
filed  multiple  federal  civil  rights  actions 
against  prison  officials. 

Wood’s  relationship  with  Idaho 
Department  of  Corrections  (IDOC) 
guard  Sandra  de  Martin  was  the  subject 
of  one  of  those  lawsuits.  Martin  became 
a prison  guard  in  2001  and  began  work- 
ing in  Wood’s  unit  the  following  year. 
She  had  a “reputation  for  ...  being  overly 
friendly”  with  prisoners  and  quickly 
pursued  Wood. 

Eventually,  a romantic  relationship 
developed  between  them;  they  kissed 
and  touched  each  other  but  did  not  have 
sexual  contact,  according  to  deposition 
testimony. 

A few  months  into  their  relationship, 
Wood  became  upset  when  he  heard  rumors 
that  Martin  had  married.  He  confronted 
her  because  “his  religious  beliefs  did  not 
permit  him  to  engage  in  adultery.”  She 
repeatedly  denied  the  rumors  and  tried  to 
distract  Wood  by  touching  him  sexually  on 
several  occasions. 

Wood  attempted  to  end  the  relation- 
ship and  asked  another  guard  to  convince 
Martin  to  stop  pursuing  him.  Wood  finally 
reported  her,  and  he  was  transferred  to  a 
different  facility  the  next  day. 

In  2004,  Wood  filed  a federal  lawsuit 
against  prison  officials  because  Martin 
had  “perpetrated  sexual  acts  on  him 
without  his  consent.”  The  district  court 
ruled  that  the  consensual  nature  of  their 
relationship  defeated  his  claim,  but  as 
previously  reported  in  PLN,  on  Septem- 
ber 4,  2012  the  Ninth  Circuit  Court  of 
Appeals  reversed,  finding  that  “the  power 
dynamics  between  prisoners  and  guards 
make  it  difficult  to  discern  consent  from 
coercion.”  See:  Wood  v.  Beauclair,  692 


F.3d  1041  (9th  Cir.  2012)  [PLN,  March 

2014,  p.54]. 

At  some  point  in  2004,  Wood  was 
apparently  involved  with  another  prison 
employee  named  Susan  Isaac,  before  falling 
in  love  with  guard  Cheryl  Davis  in  2006. 
Wood  admitted  to  a prison  chaplain  that  he 
was  involved  with  Davis  and  she  “was  to  be 
his  ‘eternal’ wife,  pursuant  to  his  Latter-day 
Saints  (LDS)  beliefs.”  Chapel  attendance 
records  indicated,  however,  that  Wood 
“rarely  attended  LDS  services”  in  2006. 
See:  Wood  v.  Yordy,  2012  U.S.  Dist.  LEXIS 
46610  (D.  Id.  2012). 

In  late  2012,  Renee  Shereen  McKenzie 
met  Wood  as  a result  of  her  involvement  in 
prison  reform  efforts.  Mrs.  McKenzie  was  a 
paralegal  employed  by  a law  firm  founded 
by  her  husband,  Idaho  state  Senator  Curt 
McKenzie,  who  was  running  for  the  state 
Supreme  Court. 

After  the  Ninth  Circuit  remanded 
Wood’s  case  involving  his  claims  against 
Martin,  a jury  trial  was  scheduled  for 
December  2012.  About  a month  before 
the  trial,  Wood  asked  the  district  court 
to  appoint  Renee  McKenzie  as  his  legal 
assistant. 

“Based  upon  Ms.  McKenzie’s  repre- 
sentation, and  the  Court’s  hope  that  a legal 
assistant  would  make  the  trial  run  more 
smoothly, ’’federal  judge  B.  Lynn  Winmill 
granted  Wood’s  motion.  The  court  ordered 
that  Renee  was  not  to  act  in  any  manner 
which  would  constitute  the  practice  of 
law,  since  she  was  not  an  attorney  and  the 
McKenzie  law  firm  was  not  representing 
Wood. 

The  case  ultimately  ended  in  a mistrial 
and  Wood  moved  to  have  Renee  appointed 
to  act  as  his  legal  assistant  for  the  retrial. 
“With  some  reservation  due  to  Ms.  Mc- 
Kenzie appearing  to  go  beyond  her  role 
as  a legal  assistant  during  the  first  trial, 
the  Court  granted  the  motion,  but  once 
again  admonished  Ms.  McKenzie  that  she 
could  not  act  in  any  manner  which  would 
constitute  the  practice  of  law.” 

When  Renee  started  visiting  Wood 
in  prison,  she  identified  herself  as  Renee 
McKenzie  with  the  McKenzie  Law  Of- 
fice. Prison  officials  “mistakenly  assumed 
she  was  working  on  Wood’s  case  under 
the  supervision  of  an  attorney,”  giving  her 


“virtually  unfettered”  access  to  Wood  from 
her  November  2012  appointment  as  his 
legal  assistant. 

That  came  to  an  abrupt  halt  on  Feb- 
ruary 5,  2013,  when  a guard  opened  and 
scanned  a letter  marked  “LEGAL  MAIL” 
that  Wood  had  sent  to  Renee  which  was 
returned  to  the  prison  as  undeliverable. 
Communications  between  Wood  and 
Renee  were  not  covered  by  attorney-client 
privilege  because  Renee  wasn’t  an  attor- 
ney or  agent  of  an  attorney  representing 
Wood. 

The  letter  was  clearly  personal,  leading 
the  warden  to  conclude  that  Renee  and 
Wood  were  engaged  in  an  inappropriate 
relationship.  Renee’s  visiting  privileges 
were  suspended  on  February  7,2013  pend- 
ing an  investigation.  Seven  days  later  - on 
Valentine’s  Day  - the  court  held  a hearing 
regarding  the  letter  and  rescinded  its  order 
appointing  Renee  as  Wood’s  legal  assistant. 

During  the  three-day  period  from 
February  16  to  18,  2013,  prison  officials 
monitored  26  phone  calls,  totaling  approxi- 
mately 11  hours,  between  Wood  and  Renee. 
They  then  reviewed  almost  100  hours  of 
unmonitored  calls  between  the  pair  from 
December  2012  until  February  2013 , when 
they  mistakenly  believed  she  was  working 
under  an  attorney’s  direction. 

The  investigation  revealed  that  Re- 
nee had  attempted  to  circumvent  the 
monitoring  of  Wood’s  calls  by  having 
them  forwarded  from  the  law  firm’s  phone 
number  to  her  cell  phone.  She  also  “set  up  a 
P.O.  Box  to  receive  ‘legal  mail’ from  Wood, 
but  Mr.  McKenzie  indicated  that  the  RO. 
Box  was  not  associated  with  his  firm.” 
That  was  the  P.O.  Box  from  which  Wood’s 
personal  letter  was  returned,  initiating  the 
investigation. 

Prison  officials  concluded  “that,  at  the 
very  least,  there  was  a strong  infatuation 
between  Wood  and  Ms.  McKenzie,  and 
that  it  would  be  dangerous  for  them  to 
meet  in  isolation  as  they  had  been  mistak- 
enly allowed  to  do  previously.”  Renee  later 
admitted  that  she  and  Wood  had  developed 
romantic  feelings  while  working  together. 

“I’m  not  crazy.  I was  just  lonely  in  a 
20-year  marriage,”  she  said.  “I  can’t  help 
who  I fall  in  love  with.” 

On  April  8,  2013,  the  federal  dis- 
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trict  court  denied  Wood’s  motions  for  a 
contempt  hearing  and  protective  order  to 
prevent  prison  officials  from  retaliating 
against,  harassing  and  intimidating  Renee, 
other  witnesses  and  himself. 

“Ms.  McKenzie’s  continued  presence 
in  this  case  must  be  resolved  once  and  for 
all  - it  has  become  a side  show  taking  up  far 
too  much  time  and  far  too  many  resources 
of  the  Court,  counsel  and  the  parties,”  the 
district  court  wrote.  “Ms.  McKenzie  has 
no  more  right  to  participate  in  this  case 
than  the  average  citizen  on  the  street.... 
The  evidence  before  the  Court  indicates 
that  the  relationship  between  Wood  and 
Ms.  McKenzie  is  not  a professional  one, 
and  it  has  created  a serious  security  risk  for 
the  prison.”  See:  Wood v.  Martin , 2013  U.S. 
Dist.  LEXIS  52305  (D.  Id  2013). 

“Ms.  McKenzie  continues  to  push  the 
envelope  by  contacting  the  Court’s  stafF via 
email  or  filing  documents  with  the  Court 
on  her  own  behalf,”  the  district  court  added, 
noting  her  conduct  “may  also  constitute  the 
unauthorized  practice  of  law.” 

Those  concerns  ultimately  prompted 
the  Ada  County  prosecutor’s  office  to 
investigate  whether  criminal  charges  were 
warranted.  Although  prosecutors  found 
Renee’s  behavior  “troubling,”  they  declined 
to  file  charges. 

Wood  settled  his  original  2004  lawsuit 
against  the  IDOC  in  April  2013,  after  the 
district  court  had  ordered  Renee  to  not 
provide  any  further  legal  assistance  in  that 
case.  See:  Wood v.  Idaho  DOC,  U.S.D.C.  (D. 
Id.),  Case  No.  3:04-cv-00099-BLW. 

Several  months  later,  Idaho  prison 
officials  transferred  Wood  to  a state  cor- 
rectional facility  in  Oregon  without  his  legal 
files.  “It  was  literally  out  of  the  blue,  and  you 
always  have  transfer  files  when  they  move 
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an  inmate,”  Renee  said.  Wood  reportedly 
had  no  transfer  file  and  she  suspected  he 
was  moved  due  to  his  litigation. 

By  November  2013,  Renee  and  Senator 
McKenzie  - who  said  his  wife  was  “duped” 
by  Wood  - were  divorced.  The  divorce 
agreement  required  her  to  change  her  last 
name,  so  she  changed  it  to  Wood  in  antici- 
pation of  marrying  her  incarcerated  “soul 
mate.”  Oregon  prisoners  are  not  eligible  to 
marry  unless  their  fiancee  is  approved  for 
“privileged”  visiting  status.  Initially,  how- 
ever, IDOC  officials  prohibited  Renee  from 
visiting  Wood  at  all.  The  couple  was  later 
approved  for  “basic”  visiting  (i.e.,  behind 
glass),  which  prevented  them  from  holding 
hands  or  sharing  a brief  kiss  and  embrace, 
as  allowed  during  privileged  visiting. 

“I  have  no  criminal  anything,”  Renee 
said  of  her  past  record,  adding  that  she  be- 
lieves Oregon  officials  are  “pawns”  who  were 
given  inaccurate  and  incomplete  informa- 
tion by  the  IDOC  in  retaliation  against  her 
and  Wood  for  their  relationship. 

“My  personal  reputation  has  been 
smeared  over  two  illegally  gotten  letters 
that  I never  received,  and  IDOC  continues 
to  try  and  pressure  me  to  stop  helping  Mr. 


Wood,”  Renee  stated. 

“Why  would  a conservative,  Chris- 
tian, Republican  Idahoan  go  to  such  great 
lengths  to  continue  to  assist  an  Idaho  in- 
mate with  two  life  sentences  with  his  federal 
case  against  IDOC?”  she  asked.  “Because, 
for  years,  I have  heard  and  seen  first-hand 
the  horrific  retaliatory,  illegal,  and  harassing 
stories  from  inmates,  inmate  families,  and 
both  current  and  past  IDOC  staff.  What 
kind  of  person  would  I be  if  I just  walked 
away  from  what  I have  personally  witnessed 
and  not  try  to  help  in  any  way  that  I can?” 

Defying  all  odds,  the  couple  married  in 
early  2015.  In  March  2015  they  filed  a civil 
rights  action  against  Idaho  prison  officials 
for  retaliation,  threats  and  harassment  in 
response  to  their  efforts  to  uncover  cor- 
ruption in  the  IDOC;  the  lawsuit  claims 
that  Wood  was  subjected  to  cell  searches, 
falsely  accused  of  involvement  in  an  escape 
plot  and  improperly  denied  access  to  his 
legal  materials.  The  case  currently  remains 
pending.  See:  Wood v.  Panther,  U.S.D.C.  (D. 
Id.),  Case  No.  l:15-cv-00092-CWD.  SI 

Sources:  Boise  Guardian,  Idaho  Statesman, 
www.  idahopress.  com,  www.  spokesman,  com 
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Criminal  Defendants  Shortchanged  by 
Justice  System  that  Favors  Prosecutors 


SINCE  THE  LANDMARK  SUPREME  COURT 

case  of  Gideon  v.  Wainwright  in  1963, 
criminal  defendants  who  face  incarceration 
have  been  guaranteed  representation  by  an 
attorney  if  they  cannot  afford  one.  Gideon 
spurred  most  states  and  the  federal  gov- 
ernment to  form  public  defenders’  offices, 
which  have  since  been  overwhelmed  due  to 
limited  resources  and  a significant  increase 
in  prosecutions. 

The  prison  population  in  the  United 
States  was  217,000  in  1963;  it  now  stands 
at  approximately  2.3  million.  Unfortunately, 
resources  devoted  to  representation  for 
indigent  defendants  have  not  kept  pace 
with  the  runaway  increase  in  the  number  of 
prisoners.  In  1973,  the  National  Advisory 
Council  on  Criminal  Justice  Standards  and 
Goals  (NAC)  established  recommended 
caseload  maximums  for  public  defenders; 
decades  later,  average  caseloads  are  often 
much  higher. 

Prison  Legal  News  has  previously  re- 
ported on  the  disparity  in  results  in  cases 
handled  by  public  defenders  versus  court- 
appointed  attorneys  and  private  attorneys; 
the  better  results  for  private  attorneys  can 
be  directly  attributed  to  the  additional  time 
they  are  able  to  devote  to  their  clients.  [See: 
ALA,  Jan.  2011,  p.  18]. 

As  a result,  said  John  Gross  of  the 
National  Association  of  Criminal  Defense 
Lawyers,  “Many  of  us  don’t  consider  [the 
caseload  standards]  to  be  realistic  if  you 
expect  quality  representation.” 

Recent  studies  have  found  that  public 
defenders  would  need  to  work  50%  more 
hours  to  accommodate  an  average  caseload. 
According  to  the  NAC  recommendations, 
an  attorney  should  handle  no  more  than 
400  misdemeanors,  150  felonies  or  200 
juvenile  cases  annually,  though  public  de- 
fenders typically  exceed  those  maximums. 

Based  on  2007  data,  around  73%  of 
county  public  defenders  surpassed  the 
maximum  recommended  NAC  caseloads, 
according  to  the  U.S.  Department  of  Jus- 
tice (DOJ).  And  according  to  2009  data, 
the  average  caseload  for  public  defenders 
in  Florida  was  500  felony  cases  and  2,225 
misdemeanor  cases. 

It  is  no  wonder  that  many  public  de- 


by  Derek  Gilna 

fense  attorneys  feel  that  time  constraints 
reduce  their  ability  to  represent  their  clients 
to  “meet  ‘em  and  plead  ‘em.”  Although 
funding  for  federal  public  defenders  is 
higher  than  that  budgeted  on  the  state  level, 
federal  courts  are  also  inundated  by  cases 
- particularly  immigration  cases  involving 
illegal  entry  or  reentry  into  the  U.S. 

Additionally,  more  than  half  of  county- 
based  public  defenders’ offices  did  not  have 
caseload  limits  and  could  not  refuse  to 
represent  indigent  defendants,  according 
to  an  October  2010  report  by  the  Bureau 
of  Justice  Statistics. 

The  DOJ  has  warned  that  “caseload 
limits  alone  cannot  keep  public  defenders 
from  being  overworked  into  ineffectiveness; 
two  additional  protections  are  required.  First, 
a public  defender  must  have  the  authority  to 
decline  appointments  over  the  caseload  limit. 
Second,  caseload  limits  are  no  replacement  of 
a careful  analysis  of  a public  defender’s  work- 
load, a concept  that  takes  into  account  all 
of  the  factors  affecting  a public  defender’s 
ability  to  adequately  represent  clients,  such 
as  the  complexity  of  cases  on  a defender’s 
docket,  the  defender’s  skill  and  experience, 
the  support  services  available  to  the  defender, 
and  the  defender’s  other  duties.” 

Many  courts  have  insufficient  public 
defenders  to  handle  all  cases,  and  some 
defendants  are  therefore  denied  their 
constitutional  right  to  counsel.  In  other 
jurisdictions  staff  shortages  and  insufficient 
funding  result  in  huge  backlogs.  Such  delays 
not  only  violate  defendants’  right  to  due 
process,  but  also  result  in  an  added  burden 
to  taxpayers  due  to  increased  jail  costs  to 
incarcerate  defendants  too  poor  to  post 
bail.  Defendants  sometimes  remain  in  jail 
for  years  awaiting  trial. 

In  a January  2015  commentary,  The 
Marshall  Project  urged  the  U.S.  Attorney 
General  to  include  prosecutors  and  judges 
in  discussions  over  indigent  defense.  Public 
defenders  are  all  too  aware  of  the  crisis,  but 
others  involved  in  the  criminal  justice  sys- 
tem need  to  be  better  informed  and  engaged 
in  order  to  address  the  issue. 

Federal  judge  Alex  Kozinski  on  the 
Ninth  Circuit  Court  of  Appeals  appeared 
to  have  heard  The  Marshall  Project’s  call 


for  reform.  On  July  24, 2015,  he  published 
a paper  criticizing,  among  other  things,  the 
favoritism  towards  prosecutors  within  the 
justice  system  as  well  as  the  inflated  per- 
ception of  witness  credibility  and  evidence 
validity  in  criminal  cases. 

A study  conducted  by  the  ACLU 
estimated  that  public  defenders  in  New 
Orleans  spend  an  average  of  7 minutes 
per  client,  and  in  Detroit  and  Atlanta  the 
average  times  are  32  minutes  and  59  min- 
utes, respectively.  In  July  2015,  the  ACLU 
of  Northern  California  filed  a lawsuit 
against  state  officials  and  Fresno  County 
challenging  the  indigent  defense  system, 
where  60  public  defenders  handle  around 
42,000  cases  a year.  See:  Phillips  v.  State  of 
California,  Fresno  County  Superior  Court 
(CA),  Case  No.  15CECG0220. 

“What  is  happening  in  Fresno  is 
significant,”  said  Jonathan  Rapping,  an 
attorney  who  founded  Gideon’s  Promise 
- an  organization  that  provides  support 
and  training  for  public  defenders.  “These 
lawsuits  force  state  systems  to  examine  what 
they  are  doing.” 

Notably,  the  amount  of  money  spent 
on  indigent  defense,  including  public 
defenders’  offices,  is  dwarfed  by  budgets 
for  prosecutors  and  law  enforcement  on 
both  the  state  and  federal  levels.  Although 
expenditures  for  indigent  defense  have 
increased  only  slightly,  funding  for  police 
and  corrections  has  increased  ten-fold  and 
six-fold,  respectively,  from  1986  to  2008. 

On  the  state  level  there  is  a wide  dis- 
parity in  per  capita  expenditures  on  indigent 
defense,  ranging  from  an  average  14.29  per 
capita  in  Mississippi  to  $42  in  Alaska.  The 
U.S.  currently  spends  less  on  indigent  de- 
fense than  every  European  nation  on  a per 
capita  basis.  Clearly,  if  our  criminal  justice 
system  is  to  fulfill  the  promise  of  the  Gideon 
decision,  more  resources  must  be  devoted  to 
public  defenders’ offices  to  balance  the  right 
of  defendants  to  adequate  representation 
against  the  power  wielded  by  prosecutors. 

Sources:  www.motherjones.com,  www.the- 
marshallproject.org,  www.reason.com,  http:// 
sixthamendment.org,  www.acslaw.org,  www. 
northwestern,  edu 
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German  Prisoners  Form  Union, 
Seek  Minimum  Wage  and  Pension 

by  Joe  Watson 


A GROUP  OF  PRISONERS  IN  GERMANY 

has  accomplished  what  American 
prisoners  have  long  been  prohibited 
from  doing:  They  formed  a labor  union 
for  incarcerated  workers,  to  advocate 
for  minimum  wage  pay  so  they  can  earn 
enough  for  a greater  chance  at  successful 
reentry  after  their  release.  The  GG/BO 
(Gefangenengewerkschaft/Bundesweite 
Organisation)  was  created  in  May  2014 
and  has  800  members  in  40  prisons,  with 
a recent  expansion  into  Austria  late  last 
year. 

Prisoners  at  Berlin-Tegel,  Germany’s 
largest  correctional  facility,  who  work  regu- 
lar shifts  in  kitchens  and  workshops,  have 
argued  that  they  are  “de  facto  employees, 
just  like  their  colleagues  outside  the  prison 
gates,”  according  to  the  union’s  spokesman, 
Oliver  Rast. 

“Prisoners  have  never  had  a lobby 
working  for  them.  With  the  prisoners’ 
union  we’ve  decided  to  create  one  our- 
selves,” said  Rast,  who’s  been  incarcerated 
since  2009  for  a series  of  arson  attacks  on 
government  buildings. 

A national  minimum  wage  of  €8.50 
per  hour  went  into  efFect  in  Germany  in 
2015,  while  prisoners  at  Berlin-Tegel  earn 
between  €1.50  and  €2  per  hour. 

The  union  has  insisted  that  prisoners 
should  receive  the  minimum  wage  and 
that  elderly  prisoners,  especially,  should 
be  able  to  earn  a pension  so  they  aren’t 
released  into  poverty.  Prison  workers  are 
provided  with  unemployment  insurance 
courtesy  of  the  German  taxpayers,  but  no 
other  coverage  is  offered  to  sick  or  elderly 
prisoners  who  can  no  longer  work.  Almost 
70  percent  of  the  German  prison  popula- 
tion is  employed,  primarily  in  industrial 
assembly  jobs.  Prison  labor  is  mandatory 
in  11  of  the  16  federal  states  and  work 
strikes  are  prohibited. 

With  support  from  trade  unionists  and 
academics  via  the  Network  for  Support  of 
Inmate  Workers,  prisoners  at  the  Butz- 
bach  facility  in  Hessen,  Germany  kicked 
off  a hunger  strike  in  December  2015  to 
protest  prison  labor  conditions.  Despite 
the  involvement  of  200  prisoners  and  120 
outside  supporters  in  the  non-violent  ac- 


tion, prison  officials  declined  to  meet  the 
prisoners’  demands  and  the  strike  ended 
after  11  days. 

German  authorities  have  under- 
mined the  union’s  activities,  stressing 
that  prisoners  are  not  covered  by  the 
legal  definition  of  “worker”  and  there- 
fore have  no  workers’  rights.  GG/BO 
is  not  recognized  as  a legitimate  union 
for  that  same  reason,  and  prison  officials 
have  reportedly  interfered  with  prisoners’ 
mail,  confiscated  their  union  cards  and 
isolated  union  spokesmen.  Yet  the  GG/ 
BO  continues  to  advocate  on  behalf  of  its 
incarcerated  members. 

Prior  attempts  to  form  prison  unions 
have  either  failed  or  been  outlawed.  Pris- 
oner labor  unions  in  the  United  States 
were  effectively  banned  by  the  Supreme 
Court  in  Jones  v.  NC  Prisoners'  Labor 
Union , 433  U.S.  119  (1977).  An  organi- 
zation called  Preservation  of  the  Rights 
of  Prisoners  (PROP)  was  established  in 
England  in  the  early  1970s,  to  “preserve, 
protect  and  to  extend  the  rights  of  prison- 
ers and  ex-prisoners  and  to  assist  in  their 
rehabilitation  and  re-integration  into 
society,  so  as  to  bring  about  a reduction 
in  crime.”  Although  the  group  organized 
work  strikes  in  UK  prisons,  it  eventually 
disbanded. 

In  a January  2016  interview,  Rast  men- 
tioned that  established  unions  such  as  the 
Industrial  Workers  of  the  World  (IWW) 
and  the  German  Trade  Union  Federation 
have  become  more  accepting  of  GG/BO 
and  what  incarcerated  workers  are  trying 
to  achieve. 

Frances  Crook,  the  unfortunately  sur- 
named  chief  executive  of  the  UK’s  Howard 
League  for  Penal  Reform,  was  encouraged 
by  the  efforts  of  the  German  prison  labor 
union. 

“We  want  prisoners  to  develop  civic 
responsibilities,  and  learning  that  work  pays 
is  a key  stepping  stone  towards  that  goal,” 
Crook  said.  “Why  shouldn’t  they  form  a 
union  to  help  them  on  that  path?” 

Sources:  www.theguardian.com , www.rs21. 
org.uk,  http://ggbo.de,  http://column.global- 
labour-university.  org 
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these  rarely  occur  Such  inspections 
would  immediately  improve  the 
living  conditions  for  all  inmates 
and  staff.  Please  join  me  in  a 
campaign  demanding  that  officials 
begin  making  such  inspections  by 
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Ninth  Circuit  Reverses  Habeas  Relief 
in  California  Death  Penalty  Case 

by  Derek  Gilna 


On  November  12,  2015,  the  Ninth 
Circuit  Court  of  Appeals  delivered 
a setback  to  death  penalty  abolitionists  by 
reversing  a grant  of  habeas  corpus  relief  to 
a California  prisoner  who  argued  that  the 
state’s  post-conviction  process  in  capital 
cases  violates  the  Eighth  Amendment’s 
prohibition  against  cruel  and  unusual  pun- 
ishment. In  a habeas  petition  brought  by 
death-sentenced  prisoner  Ernest  DeWayne 
Jones,  the  district  court  had  held  that 
“systemic  delay  and  dysfunction”  rendered 
the  process  so  arbitrary  that  it  violated  the 
Eighth  Amendment. 

Attorneys  representing  Jones,  who  has 
spent  over  two  decades  on  death  row,  had 
successfully  argued  that  the  U.S.  Supreme 
Court’s  decision  in  Furman  v.  Georgia,  408 
U.S.  238  (1972)  applied  - persuading  the 
district  court  that  death  row  prisoners  “will 
depend  upon  a factor  largely  outside  an 
inmate’s  control,  and  wholly  divorced  from 
the  penological  purposes  the  State  sought 
to  achieve  by  sentencing  him  to  death  in 
the  first  instance:  how  quickly  the  inmate 
proceeds  through  the  State’s  dysfunctional 
post-conviction  review  process.” 

The  district  court  also  wrote  that  “where 
the  State  permits  the  post-conviction  review 
process  to  become  so  inordinately  and  un- 
necessarily delayed  that  only  an  arbitrarily 
selected  few  of  those  sentenced  to  death 
are  executed,  the  State’s  process  violates  the 
Eighth  Amendment.  Fundamental  prin- 
ciples of  due  process  and  just  punishment 
demand  that  any  punishment,  let  alone  the 
ultimate  one  of  execution,  be  timely  and 
rationally  carried  out.”  See:  Jones  v.  Chappell, 
31  F.Supp.3d  1050  (C.D.  Cal.  2014). 

On  appeal,  the  Ninth  Circuit  found 
the  district  court  had  erred  by  failing  to 
give  proper  weight  to  precedential  deci- 
sions specific  to  the  highly-circumscribed 
habeas  corpus  procedural  process.  The  case 
of  Teague  v.  Lane,  489  U.S.  288  (1989),  the 
Court  of  Appeals  said,  “generally  prohibits 
federal  courts  from  announcing  a new  rule 
of  constitutional  law  in  a habeas  case,”  re- 
versing the  district  court’s  finding  that  this 
case  did  not  establish  a new  rule  but  instead 
only  applied  commonly-held  due  process 
and  fair  punishment  arguments. 


The  appellate  court  also  noted  that 
for  a habeas  case  to  be  reviewed  by  a fed- 
eral court,  all  state  court  remedies  must 
be  exhausted  or  an  exception  for  failing 
to  exhaust  sustained;  however,  the  Ninth 
Circuit  held  that  “This  case  warrants  the 
exercise  of  our  discretion  to  address  Teague 
without  considering  the  parties’  arguments 
concerning  exhaustion.” 

“Moreover,”  the  Court  of  Appeals 
continued,  “the  very  nature  of  Petitioner’s 
claim  is  that  constitutional  harm  flows  from 
the  delay  inherent  injudicial  proceedings,” 
but  the  Court  found  that  the  case  of  People 
v.  Semaneau,  355  P.3d  384  (Calif.  2015), 


Iowa  State  District  Court  Judge 
Scott  D.  Rosenberg  reversed  and  re- 
manded a prisoner’s  adverse  classification 
hearing  based  upon  the  denial  of  his  right 
to  legal  counsel. 

Gary  Pettit  pleaded  guilty  to  third- 
degree  sexual  abuse  and  kidnapping,  and 
received  consecutive  15-year  prison  terms.  As 
part  of  his  sentence  he  was  required  to  com- 
plete sex  offender  treatment  at  the  Anamosa 
State  Penitentiary,  which  he  did  in  2005. 

In  2014,  Pettit  applied  for  parole.  The 
Iowa  Board  of  Parole  denied  his  request, 
stating,  “the  seriousness  of  your  crime  or 
your  criminal  history  suggests  to  the  Board 
you  have  not  yet  served  enough  time  to 
warrant  an  early  release,”  and  recommended 
that  he  complete  sex  offender  treatment. 

Accordingly,  the  Iowa  Department  of 
Corrections  (IDOC)  ordered  Pettit  to  par- 
ticipate in  another  sex  offender  program 
under  the  threat  of  losing  accumulated 
good  time  credits  if  he  refused,  and  gave 
him  notice  that  he  could  appeal.  Prior  to 
the  appeal  hearing  before  an  Administra- 
tive Law  Judge  (ALJ),  Pettit  had  sought 
to  issue  subpoenas  and  requested  that  his 
attorney  be  present;  both  requests  were 
denied,  with  the  ALJ  citing  IDOC  policy 
IS-CL03.  He  appealed  and  on  March  30, 


applied.  In  Semaneau,  the  California  Su- 
preme Court  held  that  delays  inherent  in 
the  capital  punishment  process  did  not 
constitute  Eighth  Amendment  viola- 
tions. The  appellate  court  concluded  that 
although  California’s  death  penalty  system 
may  be  dysfunctional,  that  does  not  mean 
it  is  unconstitutional. 

The  appellate  proceeding  had  attracted 
amicus  briefs  from  prisoners’  rights  groups 
such  as  the  National  Association  of  Crimi- 
nal Defense  Lawyers,  the  Innocence  Project 
and  the  Criminal  Justice  Legal  Foundation, 
among  others.  See:  Jones  v.  Davis,  806  F.3d 
538  (9th  Cir.  2015). 


2015  his  appeal  was  rejected. 

Pettit  then  filed  an  action  in  state 
district  court,  arguing  that  he  had  already 
completed  a sex  offender  treatment  pro- 
gram, he  was  entitled  to  have  legal  counsel 
attend  the  ALJ  hearing,  and  he  was  entitled 
to  prehearing  discovery  and  to  have  sub- 
poenas issued  to  obtain  evidence  or  present 
witnesses. 

The  IDOC  opposed  his  appeal,  arguing 
that  the  hearing  was  a classification  hearing 
and  not  a contested  case,  there  was  no  right 
to  counsel,  the  IDOC  had  unfettered  dis- 
cretion to  mandate  a sex  offender  program 
and  Pettit  had  “no  liberty  interest”  in  early 
release.  The  district  court  disagreed. 

According  to  Judge  Rosenberg,  “Due 
process  is  required  because,  as  the  Iowa  Su- 
preme Court  explained  in  ...  Holm  v.  Iowa 
District  Court , 767  N.W.2d  409,  417-18 
(Iowa  2009),  there  is  a liberty  interest  in 
an  inmate’s  ability  to  accrue  earned  time.” 

As  a result  of  that  liberty  interest, 
“the  facts  and  circumstances  of  this  case 
required  that  the  Petitioner  be  allowed 
to  retain  counsel  or,  if  he  could  not  afford 
counsel,  to  have  counsel  appointed  at  state 
expense,”  the  court  added.  “If  a person  ac- 
cused of  a misdemeanor  has  the  right  to 
counsel  under  Article  I,  Section  10,  logically 


Iowa  State  Court  Finds  Prisoner  Entitled  to 
Counsel  at  Prison  Classification  Hearing 

by  Derek  Gilna 
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a person  already  incarcerated  and  facing  the 
possibility  of  an  increase  in  the  amount  of 
time  he  or  she  will  be  incarcerated  should 
also  qualify  for  the  right  to  counsel  by  the 
plain  reading  of  Article  I,  Section  10,  of  the 
Iowa  Constitution.” 

Judge  Rosenberg  reversed  based  solely 


upon  Pettit’s  denial  of  counsel  argument, 
stating,  “All  other  issues  set  forth  by  both 
the  Petitioner  and  the  Respondent  [IDOC] 
...  need  not  be  addressed  by  this  Court  be- 
cause [of]  the  fundamental  right  of  counsel 
that  was  requested  and  denied. ...’’The  case 
was  remanded  for  the  IDOC  to  conduct 


another  hearing,  at  which  Pettit’s  attorney 
could  be  present.  See:  Pettit  v.  IDOC,  Iowa 
District  Court  for  Polk  County,  Case  No. 
CVCV049768  (March  25, 2016).  P 

Additional  source:  www.siouxcityjourn.al. 
com 


Virginia:  Unproven  Facts  Used  to  Deny 
Parole  Subject  of  Lawsuit,  Settlement 


A SETTLEMENT  AGREEMENT  IN  A FEDERAL 

lawsuit  forced  the  Virginia  Depart- 
ment of  Corrections  (VDOC)  and  the 
state’s  Parole  Board  to  deem  a prisoner  eli- 
gible for  parole.The  settlement  also  reversed 
the  agencies’  interpretation  of  Virginia’s 
“Three  Strikes”  law  in  that  case. 

State  prisoner  Jerry  D.  Lee,  45,  was 
incarcerated  in  1992  on  nine  common  law 
robbery  and  attempted  robbery  charges.  The 
robberies  were  committed  over  a nine-day 
period,  and  together  netted  no  more  than 
11,200  to  feed  Lee’s  drug  addiction.  He 
pleaded  guilty  to  eight  counts  and  received 
a 28-year  sentence;  in  another  county,  his 
guilty  plea  resulted  in  a 40-year  sentence 
with  25  years  suspended  for  good  behavior 
and  other  conditions. 

Lee  was  required  to  serve  a total  of  44 
years,  but  as  a first-time  offender  he  should 
have  been  eligible  for  discretionary  parole 
in  2003.  The  VDOC,  however,  dashed  his 
hopes  for  early  release  in  December  1996, 


claiming  he  was  ineligible  for  parole  under 
Va.  Code  Section  53.11.-15q  (BI) 

That  statute  provides  that  defendants 
“convicted  of  three  separate  felony  offences 
of  (i)  murder,  (ii)  rape,  or  (iii)  robbery  by 
the  presenting  of  firearms  or  other  deadly 
weapon  ...  shall  not  be  eligible  for  parole.” 
Yet  Lee  was  “never  even  charged  with  or 
indicted”  for  offenses  involving  a firearm 
or  deadly  weapon,  he  argued. 

According  to  Lee’s  attorney,  Khang  V. 
Tran,  VDOC  employees  “routinely  look 
through  police  reports,  witness  statements, 
etc.,  to  determine  whether  a weapon  was 
used  in  a robbery  - and  if  so,  consider  it  an 
‘armed  robbery’for  purposes  of  three  strikes 
- even  if  the  prisoner  was  never  convicted 
of  a weapons  charge.” 

Lee  administratively  appealed  the 
VDOC’s  decision,  which  was  denied  by 
prison  officials  and  the  Parole  Board.  In 
2002,  he  again  appealed  to  the  Parole  Board, 
which  did  not  render  a decision  until  April 


2013.  Represented  by  Tran,  a federal  civil 
rights  complaint  was  filed  in  February  2015 
challenging  the  VDOC’s  interpretation  of 
Lee’s  parole  eligibility. 

“The  complaint  alleged  violations  of 
the  6th  and  14th  Amendments  for  us- 
ing facts  not  found  by  a jury  beyond  a 
reasonable  doubt  to  increase  Mr.  Lee’s 
punishment,”  citing  Alleynev.  United  States , 
133  S.Ct.  2151  (2013),  Tran  wrote. 

A settlement  was  reached  on  June  2, 
2015  in  which  the  VDOC  agreed  that  Lee 
would  be  deemed  eligible  for  parole  and 
a parole  hearing  would  be  held.  He  has 
since  been  released  from  prison.  See:  Lee 
v.  Brown,  U.S.D.C.  (E.D.  Vir.),  Case  No: 
3:15-cv-00114-REP.P 
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$7,000  Settlement  after  Second  Circuit  Reverses 
Dismissal  of  New  York  Prisoner's  Suit 


In  2007,  prisoner  Aaron  Willey 
filed  a pro  se  federal  civil  rights  lawsuit 
against  guards  employed  by  the  New  York 
State  Department  of  Corrections  and 
Community  Supervision,  alleging  harass- 
ment, inadequate  nutrition,  theft  of  legal 
documents,  malicious  prosecution,  false 
imprisonment  and  unsanitary  conditions 
of  confinement. 

Willey  claimed  that  after  he  refused 
to  give  false  testimony  against  another 
prisoner  at  the  Wende  Correctional  Cen- 
ter, his  legal  papers  were  destroyed,  he  was 
harassed,  he  was  confined  in  a cell  with  a 
stopped-up  toilet  and  a Plexiglas  shield  that 
restricted  airflow,  and  later  placed  in  an- 
other cell  with  feces  and  urine  on  the  walls 
and  mattress.  The  district  court  dismissed 
the  case  and  the  Second  Circuit  reversed. 

While  housed  at  Wende  in2005, Wil- 
ley said  he  was  stopped  by  guards,  frisked 
and  then  taken  to  an  office  for  questioning, 
where  a “shank”  was  placed  in  front  of  him. 
He  was  told  that  he  would  be  charged  with 
illegal  possession  of  a weapon  if  he  did  not 
agree  to  be  an  informant  against  another 
prisoner.  Willey  refused. 

He  was  then  issued  a false  incident  report 
and  found  guilty,  but  appealed  to  statewide 
Special  Housing  Unit  director  Donald  S el- 
sky,  who  vacated  the  charge  and  had  it  reset 
for  another  hearing.  At  that  hearing,  Willey 
was  physically  threatened  by  another  guard, 
ejected  from  the  hearing  and  again  found 
guilty,  in  absentia.  He  was  sentenced  to  180 
days  in  the  Special  Housing  Unit  (SHU). 

Willey  filed  another  appeal  with  Selsky, 
but  while  his  appeal  was  pending  he  was  sub- 
jected to  further  harassment,  including  verbal 
and  physical  threats,  and  unsanitary  conditions. 
His  appeal  was  denied  and  he  was  subjected 
to  more  punishment.  Willey  was  also  falsely 
accused  of  violence  against  guards  at  Wende, 
and  criminally  charged  in  New  York  state  court 
with  possession  of  a shank  - a charge  that  was 
later  dismissed.  He  was  finally  discharged  from 
the  SHU  on  February  9,2006. 

Despite  having  no  previous  history  of 
mental  health  problems  prior  to  entering 
the  SHU,  Willey  attempted  suicide  while 
in  solitary  and  was  placed  in  a mental  health 
cell  for  five  months,  also  at  Wende,  where  he 
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was  again  forced  to  endure  unsanitary  hous- 
ing conditions.  After  the  warden  refused  to 
act  on  Willey’s  complaints,  Willey  filed  suit. 

His  pro  se  complaint  survived  the 
defendants’  initial  motion  to  dismiss,  but 
his  requests  for  counsel  were  denied.  The 
case  was  transferred  to  another  judge  and 
dismissed  in  January  2013  based  on  the 
court’s  finding  that  there  was  “no  genuine 
issue  of  fact”  in  dispute. 

The  Second  Circuit’s  de  novo  review 
found  that  the  district  court  had  commit- 
ted numerous  errors,  including  misapplying 
Fed.R.Civ.P.  56  in  dismissing  the  case 
based  on  insufficient  pleadings  filed  by  the 
defendants,  and  failing  to  grant  Willey  an 
opportunity  to  meaningfully  respond.  The 
Court  of  Appeals  declined  to  affirm  the 


On  May  11,  2016,  the  Sixth  Circuit 
Court  of  Appeals  reversed  a district 
court’s  dismissal  of  a former  prisoner’s  civil 
rights  action.  Stephen  Ted  Koprowski,  who 
was  incarcerated  at  USP  Ft.  McCreary  in  Pine 
Knot,  Kentucky,  sued  after  he  fell  off  a step 
ladder  and  injured  his  back  while  working  in 
the  prison’s  kitchen  in  November  2009. 

As  was  clear  from  the  facts  of  this 
case,  a prisoner  with  a work-related  injury 
faces  many  challenges.  The  Occupational 
Safety  and  Health  Administration  (OSHA) 
doesn’t  pay  many  visits  to  prison  work  sites, 
where  equipment  is  often  old  and  outdated, 
safety  precautions  are  minimal,  and  su- 
pervisors are  unsympathetic  to  prisoners’ 
working  conditions  and  forced  labor. 

After  enduring  the  all-too-routine 
indifference  to  his  medical  condition  by 
Bureau  of  Prisons  (BOP)  staff,  Koprowski 
fought  back,  filing  administrative  com- 
plaints. He  alleged  that  prison  medical  staff 
had  “delayed  taking  X-rays  and  refused  to 
perform  a Magnetic  Resonance  Imaging 
(‘MRI’)  scan,  which  would  have  shown  that 


district  court’s  judgment  upon  “grounds  not 
raised  by  the  defendants.” 

The  appellate  court  also  found  that 
Willey  had  pleaded  facts  that  established 
he  had  been  denied  due  process  in  defend- 
ing himself  against  what  he  claimed  were 
false  disciplinary  charges  and  retaliation. 
The  Second  Circuit  recommended  that 
Willey  be  appointed  counsel,  and  allowed 
to  conduct  additional  discovery  and  file  a 
second  amended  complaint.  See:  Willey  v. 
Kirkpatrick , 801  F.3d  51  (2d  Cir.  2015). 

Following  remand  the  case  settled  in 
March  2016,  with  the  defendants  agree- 
ing to  pay  $7,000  to  resolve  all  of  Willey’s 
claims  - a fairly  paltry  amount  given  the 
seriousness  of  his  allegations  againstprison 
staff  and  the  damages  he  suffered. 


he  had  broken  his  back.” 

He  was  also  subjected  to  harassment, 
retaliation  and  disciplinary  charges,  claim- 
ing that  “staff  threatened  to  send  him  to 
solitary  confinement  unless  he  surrendered 
a wheelchair  he  had  been  using;  when  he 
complied  with  their  order  to  walk,  the  re- 
sulting pain  and  fatigue  caused  him  to  be 
bedridden  for  several  hours.”  Further,  he 
was  allegedly  “sent  to  a segregation  unit  - 
‘the  hole’  - as  punishment  for  being  unable 
to  walk  to  his  work  assignment.” 

After  finally  being  X-rayed,  Koprowski 
was  diagnosed  with  a fractured  vertebra  and 
subsequently  filed  suit  alleging  violations  of 
his  federal  civil  rights. 

The  district  court  dismissed  his  com- 
plaint, finding  that  the  little-used  Inmate 
Accident  Compensation  Act  (IACA),  18 
U.S.C.  § 4126,  a form  of  worker’s  compen- 
sation with  limited  damages,  was  his  sole 
remedy.  The  Sixth  Circuit  disagreed,  holding 
that  civil  rights  actions  brought  by  federal 
prisoners,  known  as  Bivens  claims,  were  also 
a viable  remedy,  citing  Smith  v.  United  States , 
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561  F.3d  1090  (10th  Cir.  2009)  and  Carlson 
v.  Green,  446  U.S.  14  (1980). 

According  to  the  appellate  court,  “The 
no-fault  nature  of  the  IACA  strongly  sug- 
gests that  it  is  an  inadequate  alternative  to 
a Bivens  action....  In  Carlson , the  Supreme 
Court  explicitly  found  that  no  special  fac- 
tors suggested  that  an  Eighth  Amendment 
Bivens  remedy  would  be  inappropriate.” 
First,  federal  prison  officials  “do  not  enjoy 
such  independent  status  in  our  constitu- 
tional scheme  as  to  suggest  that  judicially 
created  remedies  against  them  might  be 
inappropriate.  ” S econd,  “qualified  immunity 
protects  federal  prison  officials  such  that 
the  availability  of  a Bivens  remedy  would 
not  overly  interfere  with  their  ability  to  do 
their  jobs.” 

The  Court  of  Appeals  also  noted  the 
different  purposes  of  the  IACA  and  Bivens 
actions,  focusing  on  issues  of  accountability: 
“The  lack  of  accountability  is  important 
when  determining  whether  an  alternative 
scheme  protects  the  constitutional  inter- 
est at  stake,  thereby  precluding  a Bivens 
remedy....  The  purpose  of  Bivens  is  to  deter 
individual  federal  officers  from  commit- 
ting constitutional  violations....  It  is  almost 


axiomatic  that  the  threat  of  damages  has 
a deterrent  effect,  surely  particularly  so 
when  the  individual  official  faces  personal 
financial  liability.” 

Bivens  actions,  unlike  the  IACA  or 
federal  tort  claims,  are  directed  at  individual 
employees  or  agents  of  the  federal  govern- 
ment, who  are  personally  responsible  for  any 
judgment  entered  against  them.  “The  threat 
of  litigation  and  liability  will  adequately 
deter  federal  officers  for  Bivens  purposes  no 
matter  that  they  enjoy  qualified  immunity, 
are  indemnified  by  the  employing  agency  or 
entity,  or  are  acting  pursuant  to  an  entity’s 
policy,”  the  Court  of  Appeals  explained, 
noting  “the  IACA  does  not  adequately  deter 
unconstitutional  conduct  because  prison 
officials  have  no  skin  in  the  game  under  the 
workers’  compensation  scheme.” 

The  Sixth  Circuit  reversed  the  dis- 
missal of  Koprowski’s  Eighth  Amendment 
Bivens  claim,  finding  that  the  “IACA  does 
not  displace  this  otherwise  available  claim 
just  because  the  alleged  unconstitutional 
conduct  occurred  in  the  context  of  a prison 
workplace  injury, ’’but  affirmed  the  dismissal 
of  his  other  claims.  On  remand,  the  district 
court  was  invited  to  rule  on  allegations  of 


“disconcerting”  discovery-related  miscon- 
duct by  defense  counsel,  who  reportedly 
failed  to  provide  Koprowski  with  copies  of 
his  own  medical  records.  The  case  remains 
pending.  See:  Koprowski  v.  Baker , 2016  U.S. 
App.  LEXIS  8633  (6th  Cir.  2016).  FT 
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Mother  Jones  Reporter  Goes  Undercover  at  CCA  Prison  in  Louisiana 

by  Derek  Gilna 


other  Jones  magazine,  known  for 
its  in-depth  investigative  reporting, 
was  not  content  to  merely  skim  the  surface 
of  the  controversial  private  prison  industry 
by  viewing  it  from  the  outside.  Prisons 
both  public  and  private  are  notorious  for 
their  lack  of  transparency,  typically  justi- 
fied in  the  name  of  “security”  - which  is 
another  way  of  saying  “move  along,  noth- 
ing to  see  here.”  Prison  walls  don’t  just 
prevent  prisoners  from  getting  out;  they 
also  prevent  the  public  - and  news  media 
- from  looking  in. 

That  is  the  environment  Mother  Jones 
senior  reporter  Shane  Bauer  sought  to 
infiltrate  when,  using  his  own  name  and 
identifying  information,  he  applied  for  a job 
with  and  was  hired  by  Corrections  Corpo- 
ration of  America  (CCA)  at  the  company’s 
1,576-bed  Winn  Correctional  Center  in 
Winnfield,  Louisiana.  CCA,  Bauer  said, 
needed  guards  so  desperately  that  it  “wasn’t 
interested  in  the  details  of  my  resume.” 
After  spending  four  months  employed  as  a 
prison  guard  at  Winn,  Bauer’s  experiences 
were  recounted  in  an  epic  35,000-word 
feature  story  in  Mother  Jones'  July- August 
2016  issue. 

CCA  operates  detention  facilities  in 
20  states  for  local,  state  and  federal  au- 
thorities, and  has  been  dogged  by  scandals, 
abuses  and  prisoners’  right  organizations 
for  decades.  Prison  Legal  News  has  reported 
extensively  on  the  company,  and  Bauer 
contacted  PLN for  background  information 
while  drafting  his  article. 

Armed  with  a recording  pen,  wrist- 
watch  camera,  pencil  and  notepad,  Bauer 
went  through  CCA’s  training  program  and 
worked  as  an  entry-level  guard,  experienc- 
ing first-hand  the  crushing  inhumanity  of 
the  U.S.  penal  system,  magnified  exponen- 
tially by  CCA’s  focus  not  on  rehabilitation, 
education,  healthcare  or  safety,  but  rather  on 
cutting  corners  to  generate  profit. 

Correctional  experts  agree  that  under- 
staffing creates  a dangerous  situation  for 
guards,  who  are  always  outnumbered  and 
must  rely  on  respect  and  persuasion,  as  well 
as  force  and  intimidation,  to  get  through 
their  shift  unharmed.  Bauer  described 
how  he  received  insufficient  training  and 
was  unprepared  for  the  harsh  routine  of 
prison  life  at  Winn.  He  witnessed  prisoner- 


on-prisoner  violence,  watched  suicidal 
prisoners  who  did  not  receive  timely  mental 
health  care,  noted  a lack  of  medical  treat- 
ment and  observed  severe  understaffing  at 
the  facility. 

The  experience,  he  said,  eventually 
began  to  turn  him  into  a person  he  didn’t 
much  care  for  - one  who  looked  forward 
to  exerting  his  power  and  control  over 
prisoners,  evoking  shades  of  Philip  Zim- 
baro’s  infamous  1971  prison  experiment. 
Bauer’s  moment  of  self-realization  was 
powerful  and  persuasive,  and  drove  home 
the  dehumanization  of  both  prisoners  and 
prison  staff  as  an  inherent  result  of  the 
private  prison  industry.  Companies  like 
CCA  view  prisoners  as  little  more  than 
money-making  commodities,  while  their 
poorly-paid  employees  have  to  deal  with 
the  real-world  consequences  of  corporate 
cost-cutting. 

Although  he  had  no  particular  back- 
ground in  prisoners’ rights,  Bauer  had  been 
behind  bars  before  - and  not  as  a guard. 
He  was  imprisoned  in  Iran  for  three  years, 
from  2009  to  2011,  after  being  taken  into 
custody  by  border  guards  while  hiking  with 
two  friends,  and  accused  by  Iranian  officials 
of  being  a spy. 

Bauer’s  courageous  immersion  in 
prison  culture  as  a CCA  guard  was  an 
especially  effective  investigative  reporting 
technique  not  seen  since  the  muckraking 
days  of  the  early  20th  century.  Although  his 
methods  were  a throwback  to  another  era, 
there  was  no  denying  the  power  of  his  rev- 
elations. His  writing  described  interactions 
with  prisoners  as  well  as  co-workers,  and 
related  details  ranging  from  the  mundane 
to  more  systemic  issues  that  served  as  an 
indictment  of  CCA’s  business  model  and, 
indeed,  its  competence.  Contacted  to  com- 
ment about  Bauer’s  article,  CCA  repeatedly 
denied  his  firsthand  accounts,  which  served 
only  to  further  damage  the  company’s  scant 
remaining  credibility. 

Bauer  effectively  ripped  the  scab  off 
the  private  prison  industry,  allowing  the 
public  to  see  what  really  goes  on  behind 
prison  walls  - and  clearly  it’s  not  a pretty 
sight.  Bauer  and  other  entry-level  guards 
were  paid  $9  an  hour.  Understaffing  was 
so  extreme  that  employees  had  to  work  12- 
hour  shifts  and  overtime.  Guard  towers  at 


the  facility  went  unmanned.  Bauer  met  one 
prisoner  who  was  denied  medical  care  and 
had  all  his  fingers  and  both  legs  amputated 
as  a result.  During  his  short  time  at  Winn, 
state  DOC  guards  had  to  be  brought  in  to 
restore  order  and  one  prisoner  escaped.  This 
abbreviated  summary  of  Bauer’s  reporting 
doesn’t  do  it  justice,  and  readers  are  encour- 
aged to  review  his  feature  story  at  www. 
motherjones.com. 

There  is  no  shortage  of  first-person 
accounts  from  former  prisoners  who  have 
faced  horrific  conditions  similar  to  those 
at  the  CCA-operated  Winn  Correctional 
Center,  but  other  than  Bauer’s  account,  few 
meticulously  examine  the  private  prison 
business  model  and  expose  it  for  what  it 
is  - man’s  inhumanity  to  man  in  the  name 
of  profit.  We  learn  the  personal  circum- 
stances of  not  only  the  prisoners  but  also 
the  guards,  who  are  also  victims  of  CCA’s 
cost-cutting.  It  is  clear  that  the  only  winners 
in  this  scenario  are  CCA  executives  and  the 
company’s  shareholders. 

Bauer’s  stint  as  a prison  guard  lasted 
only  four  months  because  a Mother  Jones 
photographer, James  West,  was  apprehend- 
ed outside  the  facility  while  attempting 
to  take  pictures.  Although  intimidated 
and  arrested  by  the  local  sheriff,  West  was 
eventually  released;  he  later  pleaded  guilty 
to  trespassing  and  paid  a $500  fine. 

Following  that  incident  and  Bauer’s 
resignation  the  day  after  West’s  arrest,  CCA 
tried  to  bully  Mother  Jones  — sending  the 
magazine  a four-page  letter  claiming  Bauer 
had  “knowingly  and  deliberately  breached 
his  duty  to  CCA  by  violating  its  policies,” 
and  threatening  litigation.  Undeterred, 
Mother  Jones  published  the  feature  story 
anyway,  along  with  several  related  articles, 
and  posted  videos  taken  by  Bauer. 

There  is  some  evidence  that  the  public, 
which  has  historically  ignored  the  human 
cost  of  mass  incarceration,  finally  may  be 
getting  the  message  that  a company  with 
a business  model  based  on  imprisoning 
people  to  generate  corporate  profit  might 
not  be  such  a great  idea.  Bauer’s  personal 
account  helps  to  bring  that  message  home. 
In  an  unrelated  development,  CCA  did 
not  renew  its  contract  to  operate  the  Winn 
Correctional  Center  and  another  company, 
LaSalle  Corrections,  took  over  manage- 
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ment  of  the  facility  in  mid-2015. 

Whether  CCA  decides  to  file  suit 
against  Mother  Jones  over  Bauer’s  reporting 
remains  to  be  seen;  but  if  it  does,  the  discov- 
ery obtained  from  the  company,  including 


depositions  of  CCA  officials,  should  be  both 
enlightening  and  entertaining. 

Sources:  www.motherjones.com , www.nola. 
com 


Prison  Policy  Initiative  Shines  Spotlight 
on  Probation  and  Parole  Data 


by  Derek  Gilna 


A RECENT  STUDY  BY  THE  PRISON  POLICY 

Initiative  (PPI)  places  its  emphasis 
not  on  the  number  of  people  incarcer- 
ated in  the  United  States,  but  rather  on 
an  often-ignored  figure  - how  many 
individuals  are  on  probation  and  parole. 
The  June  2016  study  indicates  that  even 
some  states  that  have  reduced  their  in- 
carceration rates  still  have  high  rates  of 
community  supervision. 

PPI’s  research  contains  “data  on  all 
of  the  kinds  of  correctional  control:  fed- 
eral prison,  state  prison,  local  jails,  juvenile 
incarceration,  civil  commitment,  Indian 
Country  jails,  parole  and  ...  probation.”  Of 
all  of  those  categories,  none  is  more  im- 
portant than  probation,  as  56%  of  people 
under  correctional  control  are  on  probation. 

This  is  important  for  several  reasons, 
not  the  least  of  which  is  that  probation- 
ers are  still  at  risk  of  being  sent  to  prison 
or  jail.  As  the  study  notes,  “Unnecessarily 
onerous  probation  and  parole  conditions 
can  funnel  more  people  into  incarceration. 
National  statistics  show  that  among  those 
exiting  probation  and  parole  in  2014,  over 
a third  failed  to  successfully  complete  their 
supervision.” 

Another  reason  the  number  of  people 
on  community  supervision  is  significant  is 
because  maintaining  high  rates  of  probation 
and  parole  is  costly  and  diverts  resources 
from  other  public  services. 

Unsurprisingly,  states  with  higher 
incarceration  rates  generally  have  higher 
numbers  of  people  on  probation  and  parole; 
the  state  of  Georgia,  according  to  PPI,  is  an 
outlier,  with  “more  than  double  every  other 
states’  rate  of  probation  and  greater  than 
every  other  states’ total  rates  of  correctional 
control.”  Georgia  uses  privatized  probation 
services,  which  creates  a profit-incentive  to 
collect  fees  and  fines  from  probationers,  and 
to  jail  them  if  they  fail  to  pay.  [See:  PLN, 
July  2015,  p.40;  Jan.  2014,  p.18]. 

Some  states  have  relatively  low  incar- 


ceration rates  but  high  rates  of  probation, 
such  as  Rhode  Island,  Minnesota  and 
Maryland.  After  Georgia,  Idaho  had  the 
second-highest  overall  rate  of  correctional 
control,  while  the  District  of  Columbia  had 
the  third-highest  rate.  The  state  with  the 
lowest  overall  rate  of  correctional  control? 
Maine. 

The  study  concludes  that  correctional 
population  statistics,  including  the  num- 
ber of  people  on  parole  and  probation,  are 
important  in  understanding  that  mass  in- 
carceration does  not  just  encompass  prisons 
and  jails,  but  also  extends  to  many  types 
of  community  supervision,  too.  Therefore, 
those  populations  must  be  included  in  dis- 
cussions of  how  to  reduce  the  scope  of  our 
nation’s  criminal  justice  system. 

According  to  the  most  recent  data  from 
the  Bureau  ofjustice  Statistics,  3.86  million 
people  were  on  probation  and  856,000  were 
on  parole  as  of  yearend  2014,  while  around 
1 in  every  36  adults  (or  2.8%  of  the  adult 
population  in  the  U.S.)  was  under  some 
form  of  correctional  control  at  that  time. 

Sources:  “Correctional  Control:  Incarcera- 
tion and  Supervision  by  State,”  Prison  Policy 
Initiative  (June  1, 201 6 );  www.prisonpolicy. 
org;  www.bjs.gov 
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A Deadly  Dust  is  Plaguing  Hawaii  Prisoners  in  Arizona 

Valley  fever  is  widespread  in  the  Southwest,  yet  Hawaii's  prison  officials 
haven't  paid  much  attention  to  it,  despite  the  recent  deaths  of  at 
least  two  Hawaii  prisoners  who  had  the  disease. 


IN  THE  SPRING  OF  2OI4,  MeLVIN  WRIGHT 
was  among  a crew  of  prisoners  who 
manned  the  morning  shift  in  the  dining 
hall  at  the  Saguaro  Correctional  Center,  an 
Arizona  prison  where  about  1,400  Hawaii 
prisoners  are  housed. 

Wright,  convicted  of  attempted  mur- 
der, was  a baker,  responsible  for  preparing 
cookies  for  fellow  prisoners  every  morning. 
But,  one  day,  he  stopped  showing  up  for 
work. 

Worried,  Matthew  Murphy,  who 
shared  the  morning  shift,  went  to  check  up 
on  him  a few  days  later.  He  found  Wright 
wrapped  up  “in  a cocoon  of  four  blankets” 
in  his  cell,  trying  to  fight  ofF  a fever. 

Murphy’s  instinct  was  to  get  away  from 
Wright  before  he  got  sick  himself.  But  he 
soon  realized  that  Wright  wasn’t  eating 
at  all  - he  was  too  weak  to  make  it  to  the 
dining  hall  on  his  own. 

Murphy  took  pity  on  Wright  and  be- 
gan helping  him  walk  down  the  hallway,  a 
task  that  he  took  upon  himself  three  times 
a day. 

“It  became  obvious  to  me,  if  I did  not 
assist  Melvin  to  and  from  the  chow  hall,  he 
was  not  going  to  eat,” Murphy  said. 

Eventually,  Murphy  found  out  what 
was  wrong:  Wright  had  long  been  suffering 
from  valley  fever,  a disease  caused  by  inhal- 
ing microscopic  spores  of  a soil-dwelling 
fungus  that  thrives  in  the  desert  Southwest 
- from  the  Central  Valley  of  California  to 
the  vast  scrubland  of  Texas. 

For  the  majority  of  infected  people, 
valley  fever  is  essentially  harmless,  present- 
ing no  symptoms  at  all.  Most  people  may 
never  even  know  they  have  it.  But,  in  about 
40  percent  of  the  cases,  it  causes  lingering 
flu-like  symptoms:  fever,  cough,  exhaustion. 
And,  in  a smaller  subset  of  the  cases,  it  can 
even  spread  from  the  lungs  to  other  parts 
of  the  body,  triggering  life-threatening 
complications,  like  meningitis. 

In  Arizona,  valley  fever  is  rampant 
across  the  Sonoran  Desert,  which  covers  a 
wide  swath  of  the  state  - including  its  two 
biggest  cities,  Phoenix  and  Tucson.  Ac- 


byRui  Kaneya,  Civil  Beat 

cording  to  the  Centers  for  Disease  Control 
and  Prevention,  more  than  5,600  Arizona 
residents  got  infected  in  2014,  accounting 
for  more  than  two-thirds  of  the  reported 
cases  nationwide. 

Despite  decades  of  research,  there’s  no 
foolproof  way  to  ward  off  valley  fever.  A 
vaccine  hasn’t  been  developed,  and  no  mask 
can  effectively  filter  out  the  fungal  spores. 
In  areas  where  the  fungus  is  widespread, 
getting  infected  with  valley  fever  can  be 
as  easy  as  gardening  in  the  backyard  - or, 
for  Hawaii  prisoners,  being  locked  up  at 
Saguaro,  a 1,926-bed  facility  on  the  out- 
skirts of  a dusty  small  town  about  70  miles 
southeast  of  Phoenix. 

Yet,  the  Hawaii  Department  of  Public 
Safety  has  reported  a remarkably  small 
number  of  infections  among  Saguaro 
prisoners:  a total  of  four  cases  since  the  fa- 
cility - owned  and  operated  by  Corrections 
Corporation  of  America  - was  opened  just 
for  Hawaii  in  2007. 

According  to  Toni  Schwartz,  public 
safety  spokeswoman,  one  Saguaro  prisoner 
with  valley  fever  died  this  year,  but  the  de- 
partment doesn’t  know  whether  valley  fever 
caused  - or  contributed  to  - his  death.  An 
autopsy  is  still  pending. 

But  critics  say  the  department’s  count 
is  suspiciously  low. 

For  one  thing,  it  doesn’t  appear  that 
Wright’s  case  has  been  counted.  Accord- 
ing to  the  department,  all  four  infections 
occurred  after  2014,  but  Wright  was  diag- 
nosed with  valley  fever  in  2013. 

In  May  2014,  when  his  condition 
worsened,  Wright  was  flown  back  to 
Hawaii,  but  it  was  too  late:  Within  days, 
he  was  found  unresponsive  in  his  cell  and 
rushed  to  a hospital,  where  he  died  three 
days  later. 

According  to  a copy  of  Wright’s 
autopsy  report  released  to  Civil  Beat  by 
the  Honolulu  Department  of  the  Medical 
Examiner,  the  cause  of  death  was  a heart 
attack,  but  “coccidioidomycosis,”  the  medi- 
cal term  for  valley  fever,  was  also  cited  as  a 
contributing  cause. 


And  the  department’s  count,  if  true, 
means  that  Saguaro  has  an  usually  high  rate 
of  serious  valley  fever,  given  that  the  fatal 
complications  are  known  to  happen  in  less 
than  1 percent  of  the  cases. 

In  response  to  Civil  Beat's  request, 
Schwartz  says  the  department  is  going 
over  its  records,  but  that  the  review  will 
take  time. 

“It  involves  the  complication  of  going 
through  medical  files  and  figuring  out  what 
we  are  allowed  to  release.  We  expect  it  to 
take  at  least  a few  days  longer  as  we  go  over 
the  information,”  Schwartz  said. 

One  Prisoner's  Story 

Civil  Beat  pieced  together  Wright’s 
last  days  at  Saguaro  based  on  interviews,  as 
well  as  Murphy  and  other  prisoners’  sworn 
statements,  which  had  been  collected  by 
attorney  Nikki  Donnelley. 

Donnelley,  who  represented  Eric 
Wilson,  another  Saguaro  prisoner,  was 
gathering  evidence  of  valley  fever  at  Sa- 
guaro as  part  of  a case  she  was  considering 
filing. 

Civil  Beat  reached  out  to  CCA  spokes- 
man Jonathan  Burns  with  the  details  of  the 
prisoners’  accounts,  but  he  did  not  respond 
to  our  request  for  comment. 

In  his  statement,  Murphy  said  it  wasn’t 
long  after  he  began  helping  Wright  that 
he  learned  Wright  suffered  from  vertigo. 
Murphy  said  Wright  told  him:  “Everything 
on  earth  was  spinning  around  ...  like  a 
kaleidoscope.” 

To  help  Wright  walk,  Murphy  stood  on 
the  left  side,  his  right  shoulder  to  Wright’s 
left,  because  Wright’s  body  always  teetered 
to  the  left.  “This  is  the  only  way  that  I could 
keep  Melvin  from  falling  ‘over’  and  cracking 
his  head  open  on  the  concrete  sidewalk,” 
Murphy  said. 

But  that  posed  problems  for  both  men. 
Under  Saguaro’s  rules,  they  were  supposed 
to  walk  in  a “single  file  line  on  the  right 
side  of  the  sidewalk”  - and  helping  Wright 
meant  that  Murphy  was  breaking  the  rules. 

According  to  Murphy,  Saguaro  officials 
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didn’t  take  kindly  to  the  rule-breaking: 
When  an  assistant  warden  saw  him  help- 
ing Wright,  he  threatened  to  send  him  to 
solitary  confinement  for  “assault.” 

So,  whenever  Saguaro  officials  were 
nearby,  Murphy  held  Wright  from  behind. 
But  Wright  still  needed  to  grab  onto  the 
fence  beside  him  for  stability,  prompting 
more  pushback  from  the  guards. 

Meanwhile,  Saguaro’s  medical  staff 
refused  to  give  Wright  a wheelchair,  insist- 
ing that  he  needed  to  walk  in  order  to  get 
exercise. 

To  Murphy,  all  this  seemed  clearly 
calculated.  Saguaro  officials  “were  believing 
that  Melvin’s  health  would  turn  around, 
justifying  their  decision  to  not  pay  for  the 
additional  medical  care  that  Melvin  so 
desperately  needed,”  he  said. 

But  Murphy  persisted,  eventually  man- 
aging to  prod  the  medical  staff  to  provide 
Wright  with  a walker. 

Then,  one  day,  when  Murphy  was 
accompanying  Wright  to  the  medical 
unit  for  an  appointment,  they  ran  into  a 
group  of  outside  visitors.  Murphy  didn’t 
know  who  the  visitors  were  - “corporate 
or  auditors?”  - but  that  was  when  the 
guards  surrounded  them,  “asking  Melvin 
how  he  was  feeling?” 

Murphy  said  he  told  them:  “How  come 
you  didn’t  give  a shit  about  the  way  he  felt 
yesterday  or  the  day  before  that?  This  man 
needs  a fuckin’ wheelchair.” 

A wheelchair  was  delivered  to  Wright 
later  that  day. 

But  Wright  kept  developing  more 
problems,  including  an  infection  caused  af- 
ter he’d  had  a lung  biopsied  months  before. 
Finally,  Murphy  was  told  to  help  pack  up 
Wright’s  belongings,  so  he  could  be  flown 
back  to  Hawaii. 


But  Wright’s  homecoming  didn’t  last 
for  long:  According  to  his  autopsy  report, 
he  died  of  a heart  attack  on  May  24, 2014. 

Valley  Fever  on  the  Rise 

Since  the  late  1990s,  the  cases  of 
valley  fever  have  increased  dramatically 
nationwide.  According  to  the  CDC,  the 
number  of  reported  cases  jumped  tenfold, 
from  about  2,200  cases  in  1998  to  22,000 
cases  in  2011. 

What  triggered  the  increase  - or  why 
the  number  of  cases  has  declined  in  the  past 
few  years  - is  little  understood.  But  experts 
believe  the  amount  of  rainfall  has  a lot  to 
do  with  it. 

“We  think  that  rain  stimulates  the 
growth  of  fungus  in  the  soil,”  said  Dr.  John 
Galgiani,  a valley  fever  expert  who  directs 
the  University  of  Arizona’s  Valley  Fever 
Center  for  Excellence.  “So,  when  things  do 
dry  out,  there’s  more  spores  in  the  air,  which 
increased  the  infection  rate.” 

Statistically  speaking,  it’s  far  more 
probable  to  get  infected  with  valley  fever 
than  most  other  communicable  diseases. 
According  to  the  CDC,  valley  fever  is 
estimated  to  cause  up  to  30  percent  of 
pneumonia  cases  in  places  like  the  Phoenix 
and  Tucson  metropolitan  areas. 

And  the  risk  of  contracting  life- 
threatening  bouts  of  valley  fever  is  much 
higher  among  certain  populations  - Af- 
rican-Americans and  Filipinos,  as  well  as 
those  who  suffer  from  diabetes,  take  steroid 
medications  or  have  compromised  immune 
systems. 

One  study  has  shown  that  black  pa- 
tients are  14  times  more  likely  than  white 
counterparts  to  suffer  complications  from 
valley  fever,  while  Filipinos  - who  make  up 
about  11  percent  of  Saguaro  prisoners  - are 


175  times  more  likely  to  get  infected  and 
192  times  more  likely  to  die  from  it. 

In  California,  the  state’s  prison  officials 
have  a policy  prohibiting  at-risk  popula- 
tions from  being  housed  at  two  Pleasant 
Valley  prisons,  where  valley  fever  is  endem- 
ic. It  was  instituted  after  a string  of  lawsuits 
alleging  that  the  California  Department  of 
Corrections  and  Rehabilitation  failed  to 
protect  vulnerable  prisoners  there. 

“Defendants  knowingly  imposed  on 
plaintiffs  a lifelong,  crippling  and  some- 
times fatal  disease  in  addition  to  their 
lawfully  determined  sentences,”  according 
to  one  lawsuit  filed  in  2013  on  behalf  of 
more  than  160  prisoners. 

Another  lawsuit  is  seeking  mon- 
etary damages  to  pay  for  the  medical 
costs  - 11,000  a year  for  testing,  $5,000 
for  antifungal  medication  and  $25,000  in 
hospitalization  expenses  for  prisoners  with 
severe  infections. 

Donald  Specter,  executive  director 
of  the  Prison  Law  Office  in  Berkeley, 
California,  says  the  Eighth  Amendment 
prohibition  against  cruel  and  unusual 
punishment  is  the  basis  for  all  the  lawsuits. 

“Knowing  that  somebody  has  a high 
risk  of  contracting  a very  serious  illness 
and  sending  that  person  into  that  toxic 
environment  presents  a grave  risk  of  harm. 
In  California,  we  believe  that’s  a constitu- 
tional violation  - and  it  certainly  applies  in 
Hawaii,”  Specter  said. 

Kat  Brady,  coordinator  of  the  Com- 
munity Alliance  on  Prisons,  argues  that 
being  housed  at  Saguaro  amounts  to  capital 
punishment  for  some  Hawaii  prisoners. 

“Hawaii  doesn’t  have  the  death  penalty, 
but  we’re  sending  our  inmates  to  a place 
where  they  could  end  up  dying  from  the 
disease.  What  are  we  doing?”  Brady  said. 
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Deadly  Dust  in  Arizona  (cont.) 


Fighting  to  be  Heard 

Wilson,  who  was  released  from  Saguaro 
earlier  this  year  and  now  lives  in  a halfway 
house  in  Pearl  City,  Hawaii,  says  Wright’s 
death  was  preventable  - had  it  not  been 
for  Saguaro  officials’  indifference  to  his 
suffering. 

Wilson,  who  knew  Wright  at  Saguaro, 
saw  how  quickly  his  heath  deteriorated. 
After  hearing  that  Wright  was  suffering 
from  valley  fever,  Wilson  tried  to  learn 
as  much  as  he  could  about  it  and  educate 
other  prisoners. 

“The  problem  is  that  it  only  takes  one 
spore,”  Wilson  said.  “Saguaro  is  so  dusty 
that  these  guys  come  back  from  the  rec 
yard,  pounding  their  shoes,  releasing  the 
dust  in  the  air.” 

Wilson  also  began  corresponding  with 
Brady,  alerting  her  about  Wright’s  condi- 
tion - and,  in  the  process,  putting  himself 
on  a collision  course  with  Saguaro  officials. 

Wilson  says  he  was  soon  sent  to  solitary 
confinement  for  five  months  - ostensibly  for 
minor  infractions  of  Saguaro’s  rules.  But 
he  maintains  that  it  was  in  retaliation  for 
looking  into  Wright’s  case. 

Donnelley  said  she  couldn’t  get  in 
touch  with  Wilson  during  that  time.  Sa- 
guaro officials  told  her  that  Wilson  refused 
to  take  her  calls  - something  that  he  main- 
tains wasn’t  true. 

“I  don’t  know  if  they  were  necessarily 
trying  to  hide  something  as  much  as  trying 
to  get  back  at  him  for  making  a nuisance 
of  himself  to  find  out  about  valley  fever,” 
Donnelley  said. 

Wilson  says  he’s  still  troubled  that 
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Saguaro  prisoners  remain  oblivious  to  the 
dangers  of  valley  fever. 

“Hawaii  inmates  who  are  being  housed 
there  aren’t  being  informed  of  the  dangers 
and  they’re  always  being  misdiagnosed,” 
Wilson  said.  “They  aren’t  even  aware  that 
they’re  at  risk.” 

Brady  says  that  should  be  changed 


IT  TOOK  EIGHT  YEARS  BUT  CIVIL  RIGHTS 

attorneys  finally  prevailed  in  a federal 
lawsuit  against  the  Illinois  Department 
of  Corrections  (IDOC),  entering  into  a 
settlement  that  requires  prison  officials  to 
provide  11,000  mentally  ill  state  prison- 
ers with  adequate  mental  health  care.  The 
class-action  suit  was  filed  in  2007  as  a result 
of  draconian  cutbacks  in  mental  health 
services  at  IDOC  facilities. 

The  plaintiffs  alleged  violations 
of  their  liberty  interests  under  the 
due  process  clause  of  the  Fourteenth 
Amendment,  as  well  as  violations  of 
the  Americans  with  Disabilities  Act,  42 
U.S.C.  § 12131  and  the  Rehabilitation 
Act,  29  U.S.C.  § 794.  The  complaint 
named  individual  IDOC  employees 
as  defendants  rather  than  the  State 
of  Illinois,  as  required  by  § 1983,  and 
also  sharply  criticized  Wexford  Health 
Sources,  Inc.,  the  IDOC’s  private  medi- 
cal contractor,  which  has  been  cited 
for  inadequate  medical  care  in  Illinois 
and  other  jurisdictions.  [See,  e.g.,  PLN, 
March  2015,  pp.38, 60;  May  2013,  p.26]. 

According  to  the  lawsuit,  “Men- 
tally ill  inmates  in  IDOC  facilities  are 
chronically  underdiagnosed  and  un- 
dertreated ...  subjected  to  brutality  ..., 
and  housed  in  conditions  that  beggar 
imagination  ...  mocked  and  abused  by 
correctional  staff,  sprayed  with  caustic 
chemicals  and  derided  for  their  illness.” 
Under  the  settlement  the  IDOC  is  required 
to  provide  both  long-term  and  acute  care 
for  prisoners  with  serious  mental  illnesses, 
and  must  hire  more  than  300  new  clinical 
staff  to  provide  that  care.  Additionally, 
prison  officials  have  to  construct  four  new 
residential  treatment  units  and  hire  400 
new  security  staff,  which  will  facilitate  the 
release  of  many  mentally  ill  prisoners  from 


immediately. 

“By  not  educating,  they’re  perhaps 
putting  more  inmates  at  risk,”  Brady  said. 
“That  is  irresponsible.”?^ 

This  article  was  originally  published,  by  the 
Honolulu  Civil  Beat  on  June  27,  2016;  it  is 
reprinted  with  permission,  with  minor  edits. 


solitary  confinement  where  they  were  pre- 
viously held.  The  new  treatment  units  will 
be  built  at  the  Logan,  Pontiac  and  Dixon 
Correctional  Centers,  and  at  the  former 
Illinois  Youth  Center  in  Joliet.  They  will 
cost  an  estimated  140  million  while  the 
new  employee  costs  are  estimated  at  140 
million  annually. 

The  34-page  settlement  also  requires 
prison  officials  to  review  the  mental  health 
status  of  prisoners  who  will  be  held  in 
solitary  for  more  than  60  days;  to  release 
mentally  ill  prisoners  placed  in  segregation 
due  to  minor,  non-violent  offenses;  and  to 
increase  out-of-cell  time  for  mentally  ill 
prisoners  who  remain  in  solitary  for  over 
60  days. 

“I’ll  never  forget  a man  I saw  at  Menard 
[Correctional  Center]  who  had  suffered 
severe  childhood  trauma,  and  had  serious 
mental  illness,”  said  Alan  Mills,  executive 
director  of  the  Uptown  People’s  Law  Cen- 
ter and  one  of  the  attorneys  involved  in  the 
case.  “He  was  involuntarily  injected  with 
powerful  anti-psychotic  drugs,  but  was  left 
otherwise  untreated.  He  was  locked  in  a tiny 
airless  solitary  cell  24  hours  a day,  with  30 
more  years  to  do  there.  He  had  developed 
bedsores,  as  he  literally  did  nothing  but  lie 
in  bed,  zoned  out  on  dmgs  24/7. This  agree- 
ment will  end  horrors  like  his.  People  will 
get  treatment,  be  allowed  out  of  their  cells, 
and  the  use  of  solitary  confinement  will  be 
reduced.  We  look  forward  to  working  with 
the  IDOC  to  make  this  agreement  a reality 
for  our  clients.” 

“Just  because  a person  with  mental 
illness  is  in  prison  doesn’t  mean  they  lose 
their  rights  under  the  Constitution  and 
the  Americans  with  Disabilities  Act.  This 
agreement  will  ensure  that  people  with 
serious  mental  illness  will  be  given  critical 
treatment  they  are  entitled  to  under  the 
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Report  Reveals  "Guaranteed  Minimums" 
Drive  ICE  Detention 

by  Derek  Gilna 


law,”  added  Barry  Taylor,  a vice-president 
at  Equip  for  Equality. 

“This  truly  is  a humane  and  monu- 
mental settlement  that  will  have  a lasting 
impact  on  the  people  of  this  state,”  at- 
torney Harold  C.  Hirshman,  who  led  the 
legal  team  in  the  case,  said  in  a December 
23,  2015  press  release.  “For  too  long,  we 
have  ignored  and  mistreated  the  mentally 
ill  population  of  our  correctional  institu- 
tions due  to  a systemic  failure  to  recognize 
their  unique  circumstances.  I believe  this 
settlement  will  redress  and  protect  the 
Constitutional  rights  of  these  members 
of  our  society.” 

Primary  counsel  for  the  class  members 
included  the  Dentons  law  firm,  Equip  for 
Equality,  the  law  firm  of  Mayer  Brown  and 
the  Uptown  People’s  Law  Center.  As  part  of 
the  settlement,  the  parties  also  agreed  to  the 
payment  of  attorney  fees  in  an  amount  not 
to  exceed  $6  million.  See:  Rasho  v.  Walker , 
U.S.D.C.  (C.D.  111.),  Case  No.  l:07-cv- 
01298-MMM. 

Incarcerating  the  mentally  ill  is  a prob- 
lem in  Illinois  jails,  too.  According  to  Cook 
County  SherifF  Tom  Dart,  the  closure  of 
community  mental  health  centers  resulted 
in  his  office  overseeing  what  he  has  called 
the  largest  mental  health  facility  in  the  state 
- the  Cook  County  jail  system. 

“While  some  mentally  ill  individuals 
are  charged  with  violent  offenses,  the  ma- 
jority are  charged  with  crimes  seemingly 
committed  to  survive,  including  retail  theft, 
trespassing,  prostitution,  and  drug  posses- 
sion,” he  said.  According  to  Sheriff  Dart, 
the  Cook  County  jail  houses  around  3,500 
mentally  ill  prisoners  on  a daily  basis. 

Additional  sources:  www.thinkprogress.org , 
www.  courthousenew.  com,  www.  dentons.  com 


An  updated  report  by  Detention 
Watch  Network  (DWN),  in  coop- 
eration with  the  Center  for  Constitutional 
Rights  (CCR),  has  exposed  the  practice  of 
“guaranteed  minimum”bed  quotas  in  deten- 
tion facilities  operated  by  or  for  Immigration 
and  Customs  Enforcement  (ICE). The  term 
refers  to  the  highly-criticized  practice  that 
originated  by  an  act  of  Congress  in  2009, 
requiring  ICE  to  maintain  a minimum  quota 
of 34,000  detention  facility  beds  at  all  times. 
[See:  PLN,  Jan.  2016,  p.46]. 

The  policy  has  been  blamed  for  influ- 
encing ICE’s  enforcement  activities  as  well  as 
discouraging  releases  of  immigrant  detainees 
in  order  to  maintain  the  detention  bed  quota. 
However,  the  practice  is  not  confined  to  ICE 
facilities.  In  their  report,  originally  published 
in  June  2015  and  updated  in  June  2016, 
DWN  and  CCR  revealed  that  the  lockup 
quota  also  exists  at  detention  facilities  run 
by  private,  for-profit  companies. 

To  compile  the  statistics  used  in  the 
report,  the  organizations  filed  numerous 
Freedom  of  Information  Act  (FOIA)  re- 
quests, and  examined  records  compiled  by 
the  National  Immigrant  Justice  Center  and 
the  Transactional  Records  Access  Clear- 
inghouse at  Syracuse  University.  Details 
regarding  bed  guarantees  in  immigrant 
detention  contracts  with  private  prison 
firms  were  buried  in  the  fine  print. 

“Because  ICE  does  not  want  to  appear 
wasteful  or  inefficient  with  the  number  of  beds 
it  must  pay  for,  these  contractual  provisions 
create  an  incentive  to  detain  as  many  people  as 


possible  in  facilities  with  guaranteed  minimums 
...  this  perverse  incentive  [acts]  as  a mechanism 
through  which  other  entities  - mostly  private 
prison  companies  - influence  ICE’s  decisions 
regarding  how  many  people  are  detained,  where 
they  are  detained,  and  how  long  they  are  kept  in 
detention,”  the  report  concluded. 

It  was  also  clear  that  ICE  and  its 
contractors  deliberately  resisted  complying 
with  FOIA  requests,  delaying  responses 
and  heavily  redacting  the  records  that  were 
grudgingly  produced. 

A federal  lawsuit  pending  in  U.S.  Dis- 
trict Court  in  the  Southern  District  of  New 
York  specifically  challenges  ICE’s  policy  of 
redacting  information  not  just  for  valid  law 
enforcement  purposes,  but  essentially  to 
defeat  the  concept  of  government  trans- 
parency and  accountability  to  taxpayers. 
Significantly,  executives  from  several  private 
prison  companies,  including  GEO  Group, 
provided  affidavits  in  support  of  ICE’s 
position  - presumably  because  they  don’t 
want  transparency  or  accountability,  either. 

On  July  14,  2016,  the  district  court,  in 
an  order  granting  partial  summary  judgment 
in  the  case,  held  that  details  of  government 
contracts  with  private  prison  companies  - spe- 
cifically per-diem  rates  and  staffing  plans  - are 
not  exempt  under  FOIA.  PZiVwill  report  that 
ruling  in  greater  detail  in  a future  issue. 

Sources:  “Banking  on  Detention:  Local  Lock- 
up Quotas  and  Immigrant  Dragnet,  ” DWN 
and  CCR  (June  2015,  updated  June  2016); 
www.  detentionwatchnetwork.  org 
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CCA  Annual  Shareholder  Meeting  Met  by  Protestors 


This  year,  Corrections  Corporation 
of  America  (CCA),  the  nation’s  largest 
for-profit  prison  company,  held  its  annual 
shareholder  meeting  on  May  12, 201 6. The 
meeting  took  place  at  CCA’s  swank  cor- 
porate office  near  the  upscale  Green  Hills 
area  of  Nashville,  Tennessee;  the  firm  has  a 
modern  office  with  a large  fountain  in  the 
middle  of  a circular  driveway  in  front  of 
the  building. 

Around  40  protestors  showed  up  to 
demonstrate  against  CCA’s  profit-driven 
business  model,  including  activists  with  the 
Nashville  Peace  and  Justice  Center  and  a 
radical  LGBTQ_group.They  chanted,  car- 
ried signs  that  read  “Invest  in  People  not 
Prisons”  and  “Prison  Profiteers  are  the  Real 
Criminals,”  shouted  at  shareholders  arriving 
for  the  meeting,  tried  to  stop  vehicles  from 
entering  the  area,  and  confronted  security 
guards  and  police  officers. 

“Divest  from  this  company!”  one  pro- 
testor yelled.  “You’re  making  money  off  of 
people’s  suffering!  How  can  you  sleep  at 
night?” 

There  were  no  arrests. 

Meanwhile,  inside  the  shareholder 
meeting  it  was  business  as  usual  - and 
business  for  CCA  was  good.  The  company 
reported  $1.79  billion  in  gross  revenue 
in  2015  with  net  income  of  around  $220 
million,  and  CCA  executives  congratu- 
lated themselves  on  accomplishments 
during  the  past  year,  including  the  acqui- 
sition of  Avalon  Correctional  Services, 
which  operates  community  corrections 
facilities.  CCA  officials  also  announced 
that  John  Ferguson,  the  company’s  board 
president  and  former  CEO,  was  stepping 
down  from  the  board,  though  he  will 
continue  to  be  involved  in  an  advisory 
capacity. 

PL/Vmanaging  editor  Alex  Friedmann, 
who  own  a small  amount  of  CCA  stock, 
attended  the  meeting  to  pose  questions  to 
the  board  members.  A former  prisoner  who 
served  six  years  at  a CCA-operated  facility 
in  Tennessee  in  the  1990s,  Friedmann  ad- 
dressed issues  related  to  medical  treatment 
for  prisoners  with  hepatitis  C. 

“Based  on  my  own  records  requests 
submitted  to  the  Tennessee  Department 
of  Correction,  the  number  of  Tennessee 
prisoners  receiving  treatment  for  hepatitis 
C at  facilities  operated  by  CCA  can  be 
counted  on  the  fingers  of  one  hand,”  he  said, 


noting  that  “inmates  who  have  hepatitis  C 
and  do  not  receive  treatment  take  it  home 
with  them  once  they  are  released,  leading 
to  the  spread  of  the  disease  to  their  families 
and  in  their  communities.” 

Friedmann  also  files  shareholder  reso- 
lutions each  year;  in  2015  he  submitted  a 
resolution  related  to  “proxy  access,”  which 
would  allow  certain  long-term  shareholders 
to  nominate  members  to  CCA’s  board  of  di- 
rectors. The  company  agreed  to  implement 
the  resolution  and  amended  its  bylaws  ac- 
cordingly, thus  it  was  not  addressed  during 
the  meeting. 

Speakers  at  the  protest  outside  in- 
cluded Jeannie  Alexander,  a former  prison 
chaplain  and  founder  of  the  No  Exceptions 
Prison  Collective;  Vanderbilt  professor 
Lisa  Guenther;  and  Ndume  Olatushani,  a 
former  death  row  prisoner  who  served  27 
years  before  he  was  exonerated  and  released. 
Another  speaker,  Monte  McCoin,  who 


Although  much  of  the  attention 
concerning  the  huge  increase  in  Amer- 
ica’s prison  population  has  focused  on  the 
federal  prison  system,  a new  U.S.  Depart- 
ment of  Justice  (“DOJ”)  report  found  that 
the  number  of  prisoners  in  state  facilities 
increased  by  55%,  from  857,000  in  1993 
to  1,325,300  in  2013.  However,  it  is  in  the 
over-55  category  that  state  prison  popula- 
tions have  exploded  during  that  same  time 
period,  up  400%.  The  large  increase  in 
elderly  prisoners  has  resulted  in  soaring 
criminal  justice  costs. 

According  to  the  DOJ’s  Bureau  of 
Justice  Statistics  (BJS),  the  increase  in  aging 
prisoners  is  attributable  to  the  following: 
“(1)  a greater  proportion  of  prisoners  were 
sentenced  to,  and  serving  longer  periods  in 
state  prison,  predominantly  for  violent  of- 
fenses, and  (2)  admissions  of  old[er]  persons 
increased.” The  BJS  noted  that  in  the  past 
two  decades,  the  “median  age  of  admission 
increased  from  29  years  ...  to  32  years.” 
Thus,  much  of  the  increase  was  the  result 
of  locking  up  a large  number  of  people  who 
grew  old  in  prison  due  to  lengthy  sentences. 
By  comparison,  the  number  of  prison- 


owns  one  share  of  CCA  stock,  questioned 
CCA  officials  about  the  company’s  South 
Texas  Family  Residential  Facility  in  Dilley, 
Texas  - an  immigration  detention  center 
that  houses  women  and  young  children. 
She  encouraged  activists  and  prisoners’ 
family  members  to  purchase  a share  of  the 
company’s  stock  so  they  can  attend  share- 
holder meetings. 

“Get  a Scottrade  account,  buy  a share, 
it’s  $33  a share  right  now,”  she  said. 

After  the  meeting  concluded,  it  was 
noticed  that  the  fountain  outside  CCA’s 
office  building  had  been  turned  off,  as 
someone  had  colored  the  water  red.  Also, 
the  company’s  corporate  flag  and  the  U.S. 
flag,  which  had  been  flying  on  flagpoles 
near  the  entrance  to  CCA’s  headquarters, 
had  mysteriously  disappeared. 

Sources:  Nashville  Scene,  Tennessean,  www. 
wsmv.  com 


ers  age  39  or  younger,  and  in  the  age  group 
of  40  to  54,  has  flattened  out  over  the  past 
decade  after  increasing  in  the  1990s. 

The  increase  in  elderly  prisoners  has 
put  severe  financial  pressure  on  already- 
overburdened  state  budgets,  as  prison 
officials  struggle  to  provide  “more  services 
geared  toward  aging  inmates,  including 
hospice  services  and  assisted  living  units.” 

No  state  has  been  exempt  from  the 
increase,  and  Virginia’s  circumstances  are 
not  atypical,  with  prisoners  over  age  50  in 
that  state  increasing  from  822  in  1990  to 
7,202  in  2014.  “In  2013,  nearly  half  the  $58 
million  that  Virginia  spent  on  ofF-site  pris- 
oner health  care  went  to  the  care  of  older 
prisoners,”  reported  Stateline,  a project  of 
The  Pew  Charitable  Trusts. 

“Over  time,  we’ll  need  more  and  more 
money  for  that  population  because  they 
will  need  more  drugs,  more  specialist  vis- 
its, more  nursing  hours,  more  everything,” 
added  Trey  Fuller,  the  Virginia  DOC’s 
acting  health  services  director. 

While  some  states  have  implemented 
programs  to  release  elderly  prisoners  early, 
advocates  have  criticized  the  many  hurdles 
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that  must  be  cleared  to  obtain  such  releases. 
Congressional  studies  have  criticized  the 
federal  Bureau  of  Prisons  (BOP)  for  failing 
to  follow  its  own  regulations  with  respect  to 
its  compassionate  release  program. 

What  caused  the  explosion  in  older 
prisoners?  Many,  echoing  the  findings  of 
the  BJS,  blame  draconian  sentencing  laws 
that  were  enacted  on  both  the  state  and 
federal  levels  in  the  1980s,  which  acceler- 
ated in  the  90s. 

“It  was  the  push  for  mandatory  sen- 
tences and  three  strikes  you’re  out.  So  we’re 
seeing  people  who  came  to  prison  in  their 
30’s  and  40’s  and  [are  in  their]  50’s  and  60’s 
and  70’s  today,”  said  Linda  Redford,  director 
of  aging  and  geriatrics  at  the  University  of 
Kansas  Medical  Center.  Additionally,  the 
BOP  and  many  states,  including  Virginia, 
eliminated  parole  - which  further  increased 
prison  populations. 

Exacerbating  the  problem  is  the  fact 
that  many  prisoners  are  in  poor  health  when 
they  enter  the  prison  system,  often  due  to 
drug  and  alcohol  abuse.  They  have  higher 
rates  of  smoking  than  non-prisoners  and 
sufFer  from  elevated  levels  of  heart  disease, 
hepatitis  C,  HIV  and  diabetes.  As  a result, 


medical  experts  say,  the  physical  age  of 
many  prisoners  is  about  a decade  higher 
than  their  chronological  age.  According  to 
Dr.  Owen  Murray  with  the  University  of 
Texas  Medical  Branch,  “the  norm  in  prisons 
is  to  use  55-and-older  as  the  metric  associ- 
ated with  old  prisoners  primarily  because 
the  consensus  is  that  our  [prison]  popula- 
tion is  ten  years  ahead,  clinically, ’’compared 
with  non-prisoners. 

The  solution,  said  Murray,  is  not  dif- 
ficult. “Either  you  figure  out  ways  to  get 
them  out  of  the  prison  system  and  on  to 
Medicare,  or  you  choose  to  take  a firm  line 
that  those  patients  have  to  do  their  time, 
and  you  need  to  fund  those  facilities  and 
care  services  that  are  necessary.”  Unfortu- 
nately, as  Prison  Legal  News  has  extensively 
reported,  prison  officials  typically  try  to 
balance  their  budgets  by  denying  medical 
care  or  providing  inadequate  care,  including 
through  private  contractors. 

Some  states  have  begun  to  make 
improvements,  however.  Connecticut  con- 
tracts with  private  nursing  facilities  to  house 
elderly  prisoners,  while  Louisiana,  Ohio 
and  Virginia  have  some  form  of  “geriatric 
conditional  release.”New  York  has  opened  a 


unit  for  older  offenders  who  are  cognitively 
impaired  and  a number  of  other  states  have 
facilities  specifically  designated  for  aging 
prisoners. 

Although  these  developments  are 
laudable,  and  most  criminal  justice  experts 
agree  that  older  ex-offenders  are  less  likely 
to  commit  new  crimes,  lawmakers  are  still 
uncomfortable  with  freeing  elderly  prison- 
ers - even  if  they  are  terminally  ill. 

Liz  Gaynes,  president  of  the  Osborne 
Association,  summed  up  the  mindset  of 
politicians  who  object  to  early  releases  for 
aging  prisoners:  “It  comes  down  to  they  did 
a bad  thingand  they  should  be  punished, 
endlessly.”  FY 

Sources:  www.pewtrusts.org,  www.themar- 
shallproject.org,  www.staradvertiser.com,  http:// 
vtdigger.  org,  www.  washingtontimes.  com 
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Tenth  Circuit  Finds  Compelled,  Incriminating 
Sex  Offender  Polygraphs  Unconstitutional 


In  May  2016,  the  U.S.  Court  of  Ap- 
peals for  the  Tenth  Circuit  held  that  sex 
offenders  released  from  custody  cannot  be 
compelled  to  answer  potentially  incriminat- 
ing polygraph  questions  as  a condition  of 
their  supervised  release.  The  ruling  came 
after  an  earlier  emergency  stay  of  a poly- 
graph test  was  issued  by  the  appellate  court. 

The  case  centered  on  Brian  Von  Beh- 
ren,  a Colorado  resident  who  was  convicted 
of  distribution  of  child  pornography  in 
2005  and  sentenced  to  121  months  in 
federal  prison,  along  with  a three-year 
term  of  supervised  release.  In  March  2014, 
as  Behrens  prison  sentence  was  ending,  a 
special  condition  of  his  supervised  release 
was  modified,  requiring  him  to  submit  to 
a sexual  history  polygraph  that  included 
potentially  incriminating  questions. 

Once  released  from  prison,  Behren 
entered  into  a non- negotiable  treatment 
agreement  with  RSA,  Inc.,  a Colorado- 
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by  Christopher  Zoukis 

based  sex  offender  treatment  provider  under 
the  authority  of  the  Colorado  Sex  Offender 
Management  Board,  which  requires  such 
programs  to  conduct  a sexual  history  poly- 
graph and  report  any  admissions  of  illegal 
conduct  to  law  enforcement  officials. 

The  polygraph  included  four  potentially 
incriminating  questions  concerning  prior 
sexual  conduct:  1)  After  the  age  of  18,  did 
you  engage  in  sexual  activity  with  anyone 
under  the  age  of  15?  2)  Have  you  had  sexual 
contact  with  a family  member  or  relative?  3) 
Have  you  ever  physically  forced  or  threat- 
ened anyone  to  engage  in  sexual  contact  with 
you?  and  4)  Have  you  ever  had  sexual  contact 
with  someone  who  was  physically  asleep  or 
unconscious?  Behren  could  refuse  to  answer 
only  one  of  the  four  questions. 

He  filed  objections  with  the  U.S.  Dis- 
trict Court  for  the  District  of  Colorado, 
arguing  the  questions  violated  his  Fifth 
Amendment  right  against  self-incrimi- 
nation. On  August  26,  2014  the  district 
court  sided  with  Behren,  ordering  that  his 
conditions  of  supervised  release  be  modi- 
fied to  “exclude  any  requirement  that  he 
admit  to  a criminal  offense  other  than  his 
offense  of  conviction.”  See:  United  States 
v.  Behren , U.S.D.C.  (D.  Col.),  Case  No. 
l:04-cr-00341-REB. 

Despite  that  initial  order,  RSA  informed 
Behren  that  if  he  did  not  take  a polygraph 
and  answer  the  questions  he  would  be  kicked 
out  of  the  treatment  program,  thus  violating 
a condition  of  his  supervised  release  and 
potentially  resulting  in  his  return  to  prison. 
Behren  responded  by  filing  an  emergency 
motion  with  the  district  court,  yet  onjanuary 
27,2015  the  court  reversed  its  prior  ruling  and 
directed  him  to  comply  with  the  polygraph 
test.  RSA  notified  Behren  that  the  polygraph 
would  be  administered  two  weeks  later. 

Just  before  midnight  on  the  day  before 
the  test,  Behren  filed  a motion  with  the 
Tenth  Circuit  Court  of  Appeals  to  stay  the 
order.  While  waiting  in  the  RSA  parking  lot 
prior  to  the  scheduled  polygraph  test,  the 
appellate  court  granted  an  emergency  stay. 

On  May  10,  2016  the  Court  of 
Appeals  issued  a decision  with  several 
potentially  far-reaching  findings,  including 
that  compulsory  sexual  history  polygraph 


tests  violate  the  Fifth  Amendment’s 
protection  against  self-incrimination  and 
s elf-  compulsion. 

“To  assure  an  individual  is  not  com- 
pelled to  produce  evidence  that  may  later 
be  used  against  him  in  a criminal  action, 
the  Supreme  Court  has  always  broadly 
construed  the  protection  afforded  by  the 
Fifth  Amendment  privilege  against  self- 
incrimination,” the  appellate  court  wrote. 

Concerning  incrimination,  the  Tenth 
Circuit  explained  “that  Mr.  Von  Behren 
faces  at  least  some  authentic  danger  of 
self-incrimination  by  answering  three  of 
the  four  mandatory  questions  in  the  RSA’s 
sexual  history  polygraph.”  With  respect 
to  the  issue  of  compulsion,  “The  govern- 
ment’s threat  to  revoke  Mr.  Von  Behrens 
supervised  release  for  his  failure  to  answer 
potentially  incriminating  questions  rises  to 
the  level  of  unconstitutional  compulsion.” 

In  short,  the  appellate  court  concluded, 
“The  Fifth  Amendment  is  triggered  when  a 
statement  would  provide  a ‘lead’  or  ‘a  link  in 
the  chain  of  evidence  needed  to  prosecute 
the’  speaker  ...  and  affirmative  answers  to 
these  questions  would  do  just  that.” 

Such  language  could  very  well  have  a 
broader  impact  on  sex  offender  polygraphs 
across  the  nation,  as  many  sex  offenders  are 
now  required  to  undergo  both  polygraph 
testing  and  voice  stress  analysis  as  an  inte- 
gral component  of  their  community-based 
treatment,  and  failure  to  comply  often 
results  in  revocation  of  parole,  probation 
or  supervised  release. 

Currently,  objections  to  the  use  of 
polygraphs,  voice  stress  analysis  and  ple- 
thysmograph  testing  on  sex  offenders  as  a 
condition  of  their  treatment  and  community 
supervision  are  pending  in  courts  across  the 
country.  Most  of  the  cases  center  on  the  same 
issue:  whether  sex  offenders  can  be  compelled 
to  provide  information  against  themselves  as 
part  of  their  treatment  program,  and  whether 
they  can  be  sent  to  prison  for  refusing  to 
violate  their  Fifth  Amendment  right  against 
self-incrimination.  See:  United  States  v.  Von 
Behren,  822  F.3d  1139  (10th  Cir.  2016)  P 

Additional  sources:  www.courthousenews. 
com,  ’www.denverpost.com 
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Arkansas:  Two  guards  were  placed  on 
paid  leave  after  they  shot  and  killed  prisoner 
Christopher  Wilson  during  an  April  7, 
2016  escape  attempt  from  the  Varner  Unit 
of  the  Arkansas  Department  of  Correction. 
According  to  DOC  spokesperson  Solomon 
Graves,  “Officers  gave  [Wilson]  a demand 
to  cease  his  activity,  and  he  failed  to  comply” 
The  last  guard-involved  fatal  shooting  of  an 
Arkansas  prisoner  was  in  1991,  and  the  last 
death  that  occurred  during  an  escape  was 
in  2013,  when  a prisoner  became  stuck  in  a 
fence  and  died  of  his  injuries. That  incident 
also  happened  at  the  Varner  Unit. 

Australia:  On  April  9,  2016,  police 
captured  two  men  who  had  escaped  from 
the  medium-security  Fulham  Correctional 
Centre,  which  is  operated  by  the  GEO 
Group.  As  a sanction  for  allowing  the 
escape,  the  private  prison  contractor  was 
subject  to  a $220,000  fine  and  at  risk  of 
losing  its  contract.  “The  private  operator 
will  also  provide  me  with  a report  into  this 
matter  and  how  this  occurred,”  said  Correc- 
tions Commissioner  Jan  Shuard.  “There  are 
serious  ramifications  within  the  contract  for 
an  escape.”  GEO  is  conducting  an  internal 
investigation  into  the  security  breach. 

Australia:  Up  to  50  Australian  guards 
with  riot  shields  attacked  a group  of  around 
10  New  Zealanders  at  Australia’s  privately- 
operated  immigrant  detention  compound 
on  Christmas  Island,  according  to  an  April 
27,  2016  report  by  Radio  New  Zealand. 
In  a separate  incident  at  the  Maribyrnong 
Immigration  Detention  Centre  in  Victoria, 
which,  like  Christmas  Island,  is  run  by 
private  prison  operator  Serco,  a prisoner 
claimed  he  was  beaten  by  a guard  who  re- 
fused to  allow  him  to  use  a restroom.  Recent 
statistics  show  that  New  Zealanders  make 
up  the  largest  ethnic  group  being  held  in 
Australian  immigration  detention  facilities. 

Bolivia:  Officials  at  Palmasola,  Bo- 
livia’s largest  jail,  faced  embarrassment  and 
could  offer  no  explanation  when  it  was 
reported  on  April  14,  2016  that  prisoner 
Marco  Antonio  Ramirez  had  murdered  his 
visiting  ex-wife  inside  the  facility.  Ramirez, 
a former  engineer,  somehow  buried  Kenia 
Hidalgo  Cespedes’  body  beneath  the  con- 
crete floor  of  his  cell,  where  it  remained 
hidden  for  18  months.  Although  Ramirez 
was  serving  30  years  for  killing  his  girl- 
friend, another  woman  agreed  to  marry 
him  in  a ceremony  that  was  conducted  in 
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his  cell,  unbeknownst  to  her  on  the  secret 
grave  of  his  ex-wife.  Cespedes’brother,  Ro- 
lando Cespedes,  questioned  prison  officials’ 
competency,  saying,  “How  is  it  possible  for 
someone  to  enter  a prison  and  not  leave 
without  anyone  noticing?  Someone  has  to 
be  held  responsible  here.” 

California:  On  March  14,  2016, 
41-year-old  Tung  Nguyen  became  the  lat- 
est person  charged  in  connection  with  the 
dramatic  escape  of  three  prisoners  from  the 
Orange  County  Men’s  Centraljail.  Prisoners 
Hossein  Nayeri,  Bac  Duong  and  Jonathan 
Tieu  absconded  from  the  facility  in  January 
2016.  [See:  PLN,  May  2016,  p.63].  Nguyen 
faces  a felony  count  of  accessory  after  the 
fact  for  supplying  the  escapees  with  beer  and 
cash  on  the  day  after  the  jailbreak.  He  has 
pleaded  not  guilty;  if  convicted,  he  faces  up 
to  three  years  in  prison. 

Colorado:  Claude  Lee  Wilkerson  was 
sentenced  to  death  in  Texas  in  1979  after  he 
confessed  to  murdering  three  witnesses  to  a 
jewelry  store  robbery.  In  1983,  his  convic- 
tions were  thrown  out  because  police  had 
interrogated  him  in  the  absence  of  his  attor- 
ney. Now  Wilkerson  faces  new  charges  after 
police  rescued  a woman  whom  Wilkerson 
had  chained  to  a bed  at  his  home  and  raped 
for  months. The  woman,  who  was  homeless, 
begged  deputies  to  arrest  her  when  they 
arrived  to  conduct  a welfare  check;  she 
described  her  horrific  experience  after  she 
was  taken  to  the  police  station.  Wilkerson 
was  charged  on  March  4,  2016  with  10 
counts,  including  sexual  assault,  first-degree 
kidnapping  and  false  imprisonment. 

Colorado:  On  New  Year’s  Day  2012, 
Tom  Fallis  and  his  wife,  Ashley  Fallis,  had  a 
heated  argument  in  their  Greeley,  Colorado 
home  that  ended  with  Ashley  dead  of  a 
gunshot  wound.  Authorities  initially  ruled 
her  death  a suicide,  but  new  evidence  sur- 
faced in  2014  that  suggested  her  husband, 
a former  Weld  County  sheriff’s  deputy, 
had  killed  her. Tom  Fallis  was  subsequently 
charged  with  her  murder,  and  on  April 
1,  2016  a jury  deliberated  for  less  than 
four  hours  before  finding  him  not  guilty. 
Ashley’s  family,  who  attended  the  court 
proceedings,  fled  the  courtroom  looking 
“upset  and  angry,” according  to  ABC  News. 

Connecticut:  A group  of  prisoners 
at  the  Brooklyn  Correctional  Institution 
raised  $2,000  from  commissary  account 
donations  to  support  the  Connecticut 


Coalition  against  Domestic  Violence.  On 
April  8,2016,  members  of  a prison  program 
called  Brooklyn  Cares  presented  the  funds 
for  the  specific  purpose  of  updating  and  dis- 
tributing so-called  “best  practices”  cards  for 
police  officers  to  consult  when  investigating 
domestic  violence  cases.  Brooklyn  Cares  has 
been  donating  to  Connecticut  charities  for 
two  decades,  contributing  a total  of  around 
$161,000.  “To  me,  it’s  a form  of  restorative 
justice,  because  it’s  their  money.  They  have 
to  work  for  it,”  said  Linda  Trahan,  a correc- 
tional counselorwho  helps  mn  the  program. 

District  of  Columbia:  Brett  Barrientos, 
an  employee  at  the  federal  Bureau  of  Prisons’ 
headquarters  in  Washington,  D.C.,  pleaded 
guilty  to  a single  charge  of  theft  of  govern- 
ment property  on  April  5,  2016  and  was 
placed  on  administrative  leave.  According  to 
court  records,  Barrientos,  a building  manage- 
ment specialist,  asked  contractors  to  move 
more  than  a dozen  pieces  of  BOP  property, 
including  electronics,  tools  and  furniture,  to 
a barn  and  garage  on  his  personal  property  in 
Virginia.  Barrientos  defended  his  actions  by 
saying  the  items  were  “surplus  and  trash”  that 
he  had  eventually  returned  to  the  BOP.  Ac- 
cording to  prosecutors,  the  items  Barrientos 
diverted  for  his  personal  use  were  valued  at 
approximately  $22,000. 

Florida:  On  April  4,  2016,  a riot  in- 
volving several  prisoners  broke  out  at  the 
Columbia  Correctional  Institution  during 
which  a guard  was  attacked  and  stabbed,  and 
several  other  guards  received  minor  injuries. 
The  guard  who  was  assaulted,  Shane  Bian- 
caniello,  was  cut  in  the  head  and  neck  with 
a homemade  weapon  and  airlifted  to  Shands 
Hospital  in  Gainesville,  but  was  expected  to 
fully  recover.  Corrections  Secretary  Julie  Jones 
had  acknowledged  for  months  that  Florida 
prisons  were  critically  understaffed,  but  in 
March  2016  lawmakers  rejected  her  pleas  for 
funds  to  fill  734  new  guard  positions. 

Georgia:  Brunswick’s  top  public  de- 
fender was  fired  in  mid-April  2016,  and 
his  firing  was  upheld  on  May  17,  2016 
by  the  Georgia  Public  Defender  Council 
despite  Kevin  Gough’s  insistence  that  his 
termination  was  in  retaliation  for  his  sup- 
port of  an  NAACP  claim  that  Brunswick’s 
prosecution  and  judicial  systems  were  cor- 
rupt. The  Public  Defender  Council  affirmed 
Gough’s  termination  on  the  grounds  that 
he  had  improperly  represented  indigent 
defendants  and  mistreated  junior-level 
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defense  attorneys.  Gough  began  a hunger 
strike  on  May  9,  2016  in  response  to  his 
firing,  saying  in  an  earlier  press  conference 
that  if  the  issues  raised  by  the  Brunswick 
chapter  of  the  NAACP  were  not  addressed, 
he  would  remain  on  a hunger  strike  “until 
those  issues  are  resolved.” 

Georgia:  Reginald  Perkins,  35,  in- 
carcerated at  the  Autry  State  Prison, 
pleaded  guilty  on  April  11,  2016  to  one 
count  of  money  laundering  for  his  role  in 
a cell  phone  fraud  scheme  that  netted  an 
estimated  $1  million  in  illegal  proceeds.  Ac- 
cording to  federal  authorities,  the  scheme 
was  wide-ranging  and  carried  out  through 
cell  phones  that  had  been  smuggled  to 
prisoners  by  prison  staff.  Perkins  is  one  of 
75  prisoners,  guards  and  outsiders  who  have 
been  indicted  since  2015  for  fraudulent 
activities  involving  contraband  cell  phones. 
“This  case  re-emphasizes  the  widespread 
and  corrosive  effects  that  cell  phones  have 
in  prisons,”  said  U.S.  Attorney  John  Horn. 
“A  prison  is  the  last  place  where  criminal 
activity  like  this  should  be  occurring,  and 
the  fact  that  the  amount  of  money  laun- 
dered through  this  inmate’s  conduct  totals 
II  million  is  mind-boggling.” 

India:  The  New  Indian  Express  re- 
ported on  March  3, 2016  that  the  Central 
Jail  in  Poojappura  plans  to  open  the  coun- 
try’s first-ever  e-library  in  a correctional 
facility.  The  literacy  program  will  provide 
prisoners  with  Amazon  Kindle  e-readers 
and  bar-coded  ID  cards  so  they  can  access 
digital  books.  According  to  jail  officials, 
the  plan  is  to  digitize  over  14,000  books 
currently  available  in  the  prison  library  for 
e-distribution  without  Internet  connectiv- 
ity. The  Poojappura  Central  Jail  houses 
around  1,300  prisoners,  and  about  350  have 
expressed  interest  in  the  e-reading  program. 

Indiana:  Kosciusko  County  Sheriff 
Aaron  Rovenstine  was  indicted  on  Feb- 
ruary 29,  2016  on  10  felony  counts  that 
include  bribery,  intimidation  and  official 
misconduct.  Prosecutors  claim  the  sheriff 
conspired  with  theology  professor  Mark  H. 
Soto  and  ex-Aryan  Brotherhood  member 
Kevin  Lee  Bronson  to  carry  out  a twisted 
bribery  plot  to  promote  Bronson’s  life  story 
as  a Hollywood  film.  Rovenstine  is  accused 
of  giving  Bronson  special  privileges  while 
he  was  jailed  in  Kosciusko  County  that 
allowed  Bronson  and  Soto  to  intimidate 


and  extort  potential  donors  to  the  movie 
project.  In  mid-July  2016,  special  prosecu- 
tors asked  a judge  to  move  Rovenstine’s 
trial  to  another  county  because  most  of  the 
jury  pool  in  Kosciusko  County  had  voted 
for  him  when  he  ran  for  sheriff. 

Michigan:  On  March  28,  2016,  a 
couple  appeared  in  court  to  waive  their 
right  to  a preliminary  hearing  on  charges 
related  to  their  involvement  in  a contraband 
smuggling  scheme  at  the  Saginaw  Cor- 
rectional Facility.  Frederick  D.  Hamilton 
and  Katrina  L.  McGowan  were  charged 
after  they  developed  a plot  to  smuggle  a 
cell  phone  and  marijuana  to  McGowan’s 
incarcerated  brother.  According  to  pros- 
ecutors, McGowan  was  approached  by  her 
brother  and  persuaded  to  enlist  Hamilton’s 
help  as  a delivery  driver  for  a company  that 
provided  fruit  to  the  facility.  Prison  officials 
intercepted  the  contraband  during  one  of 
Hamilton’s  regular  deliveries.  McGowan 
and  Hamilton  each  face  two  felonies;  both 
were  freed  on  110,000  personal  recogni- 
zance bonds  and  banned  from  the  prison. 

Michigan:  Last  year,  Trinity  Services 
Group  took  over  food  service  operations 
at  the  Kinross  Correctional  Facility  after 
Michigan  ended  its  statewide  contract  with 
troubled  prison  food  vendor  Aramark.  [See: 
PEN,  Dec.  2015,  p.l].  About  1,000  prison- 
ers in  the  Upper  Peninsula  facility  staged 
a silent  protest  against  the  quality  of  food 
provided  by  Trinity,  by  leaving  the  prison 
yard  early  on  March  20, 2016  and  refusing 
meals  the  next  day.  “This  is  the  first  issue 
that  I’ve  seen  related  to  food  in  months,” 
stated  Michigan  DOC  spokesman  Chris 
Gautz.  Anita  Lloyd  with  the  Michigan 
Corrections  Organization,  a prison  guards’ 
union,  expressed  concern  at  the  scope  of 
the  protest.  “It’s  hard  to  get  1,000  people  to 
agree  on  anything,”  she  said,  adding,  “We’re 
glad  it  was  peaceful  this  time.” 

Myanmar:  On  April  7,  2016,  sixty- 
nine  student  “prisoners  of  conscience”  and 
their  supporters  were  freed  from  the  Thay- 
awady  Prison,  along  with  44  other  political 
activists.  Good  behavior  also  earned  2,178 
Myanmar  prisoners  their  freedom  as  part  of 
an  annual  mass  release.  The  pardons  came 
one  day  after  a goal  to  grant  presidential 
clemency  for  political  prisoners  was  an- 
nounced by  State  Counsellor  Daw  Aung 
San  Suu  Kyi.  “Today’s  release  of  most  of  the 
student  protesters  is  a huge  step  forward  for 
human  rights  in  Burma  [Myanmar] , and  we 
are  delighted  that  these  men  and  women 


will  walk  free,”  Amnesty  International 
researcher  Laura  Haigh  said  in  a statement. 

Nebraska:  PEN  previously  reported 
on  prisoner  Stephen  Cavanaugh’s  2014 
lawsuit  in  which  he  sought  recognition 
of  his  religious  faith  - the  Church  of  the 
Flying  Spaghetti  Monster  (also  known 
as  “Pastafarianism”)  - by  authorities  with 
the  Nebraska  Department  of  Correctional 
Services.  [See:  PLN,  Nov.  2015,  p.63].  On 
April  12,  2016,  U.S.  District  Court  Judge 
John  Gerrard  dismissed  Cavanaugh’s  com- 
plaint. “The  Court  finds  that  FSMism  is 
not  a ‘religion’  within  the  meaning  of  the 
relevant  federal  statutes  and  constitutional 
jurisprudence,”  Gerrard  wrote  in  his  16- 
page  opinion.  The  Church  of  the  Flying 
Spaghetti  Monster  was  founded  in  2005  as 
a religious  parody  that  opposes  the  teaching 
of  intelligent  design  and  creationism. 

Nebraska:  On  May  11, 2016,  prisoner 
Nikko  Jenkins,  who  killed  four  people  in 
2013,  was  found  competent  to  take  part  in 
his  death  penalty  sentencing  hearing.  State 
psychiatrists  testified  that  Jenkins  was  faking 
his  mental  illness  despite  repeated  in-custody 
self-mutilations  that  included  slicing  his 
penis  to  resemble  a serpent,  carving  the  word 
“Satan”  across  his  face  and  swallowing  a set 
of  keys;  he  also  tried  to  hang  himself.  Jen- 
kins’ self-injuries  resulted  in  sharp  criticism 
directed  at  Nebraska  Department  of  Correc- 
tional Services  director  Scott  R.  Frakes  due 
to  prison  officials’  inability  to  keep  Jenkins 
safe  while  he  awaits  sentencing. 

New  Jersey:  U.S.  District  Court  Judge 
Peter  G.  Sheridan  sentenced  KamalJ.  James, 
34,  and  Crystal  G.  Hawkins,  39,  to  96  and 
48  months  in  prison,  respectively,  on  April 
15,2016  for  16  counts  of  making  false  claims 
and  three  counts  of  mail  fraud.  The  couple 
will  also  serve  three  years  of  supervised  re- 
lease and  must  pay  1570,897  in  restitution 
for  their  roles  in  a fraudulent  tax  refund 
scheme  that  targeted  current  and  former 
prisoners.  Sheridan  pronounced  the  sentence 
after  James  and  Hawkins  were  convicted  on 
all  counts  at  the  close  of  a weeklong  trial  last 
year.  They  operated  the  scheme  under  the 
umbrella  of  a tax  preparation  business  called 
Release  Refunds. 

New  Mexico:  Charges  against  a 
contract  food  worker  at  a CCA-operated 
federal  prison  in  Estancia  were  dropped 
on  April  7,  2016  after  prosecutors  could 
not  locate  the  victim.  Wendy  Moore,  41, 
had  faced  24  counts  of  criminal  sexual 
penetration  and  three  counts  of  attempted 
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criminal  sexual  penetration  of  a prisoner. 
In  addition  to  the  missing  victim,  who  had 
been  released  but  faced  possible  deporta- 
tion, prosecutors  faulted  a vague  criminal 
complaint  for  their  inability  to  move  for- 
ward with  the  case  against  Moore.  “Facility 
staff  have  cooperated  fully  with  the  Estancia 
Police  Department’s  investigation,  and  we 
support  full  prosecution  under  the  law  for 
any  confirmed  criminal  acts,”  said  CCA 
spokesman  Jonathan  Burns. 

New  York:  Fraudulent  sick  leave  and 
workers’ compensation  claims  netted  a Five 
Points  Correctional  Facility  guard  a po- 
tential prison  sentence  following  his  arrest 
on  April  26, 2016  for  felony  grand  larceny 
and  fraud.  Giddell  Feliciano,  37,  is  accused 
of  stealing  $38,000  in  ineligible  benefits  by 
falsifying  medical  records;  he  is  also  accused 
of  secretly  moving  to  another  state  to  work 
at  a county  jail  despite  his  claims  of  dis- 
ability. “This  corrections  officer  corruptly 
took  advantage  of  benefits  and  protections 
meant  for  honest  state  employees,”  said 
Inspector  General  Catherine  Leahy  Scott. 
“This  alleged  crime  was  nothing  more  than 
an  elaborate  scheme  to  help  fund  his  life  in 
a new  state  and  a search  for  a new  career.” 

New  York:  The  debate  team  at  the 
U.S.  Military  Academy  at  West  Point  was 
no  match  for  a group  of  prisoners  from  the 
Eastern  New  York  Correctional  Facility 
during  a debate  competition  held  on  April 
15, 2016. The  prisoners  were  students  in  the 
Bard  Prison  Initiative,  which  provides  de- 
manding college  coursework.The  prisoners’ 
victory  was  based  on  their  argument  against 
a resolution  that  American  corporations 


should  not  have  constitutional  rights;  the 
team  of  prisoners  argued  that  they  should. 
“The  success  of  this  team  reveals  the  poten- 
tial and  the  capacity  of  incarcerated  people,” 
said  Max  Kenner,  founder  of  the  Bard  pro- 
gram, and  shows  “how  much  more  has  to  be 
done  to  rethink  college  admissions,  access 
and  opportunity  in  prison  and  otherwise.” 

New  Zealand:  Corrections  Minister 
Judith  Collins  said  five  guards  had  been 
placed  on  special  leave  after  they  carried  on  a 
Facebook  conversation  about  a prisoner.  She 
claimed  the  guards  had  violated  the  prisoner’s 
privacy  and  let  the  Corrections  Department 
down  by  breaching  the  Corrections  Code 
of  Conduct.  Mt.  Eden  Corrections  Facil- 
ity director  Dennis  Goodin  learned  of  the 
Facebook  conversation  on  April  8,2016  and 
immediately  launched  an  investigation.  Two 
of  the  guards  are  employed  by  private  prison 
operator  Serco  at  the  Mt.  Eden  prison;  the 
other  three  work  at  Paremoremo,  also  known 
as  Auckland  Prison. 

Nigeria:  In  a statement,  Peter  Ezenwa 
Ekpendu,  Comptroller  General  of  the  Ni- 
gerian Prisons  Service,  said  a member  of  the 
House  of  Representatives,  Joan  Marakpor, 
lied  when  she  claimed  she  was  assaulted  by 
a prison  staff  member.  On  April  21,2016, 
the  House  of  Representatives  called  on 
Ekpendu  to  testify  before  committees  on 
Interior  and  Police  Affairs  to  discuss  the 
incident.  Ekpendu  defended  his  employee, 
calling  him  a “peace  loving  and  law  abiding 
citizen  of  Nigeria.”  An  investigation  into 
Marakpor’s  allegations  continues. 

North  Carolina:  James  Meyers, Jr.  was 
pulled  over  by  Concord  police  officers  for  a 


broken  brake  light  in  March  2016  while  on 
his  way  to  drop  his  daughter  off  at  school. 
He  soon  found  himself  handcuffed  and 
standing  before  a magistrate  to  face  charges 
on  an  outstanding  warrant  for  failure  to 
return  a VHS  cassette  tape  he  had  rented 
in  2001  from  a local  video  rental  store  that 
had  been  closed  for  over  a decade.  Meyers 
posted  to  YouTube  and  Facebook  about  his 
experience  and  was  soon  contacted  by  Tom 
Green,  the  star  of  the  unreturned  movie, 
“Freddy  Got  Fingered.”  Green  reached 
out  to  Meyers  via  Twitter,  saying,  “I  just 
saw  this  and  I am  struggling  to  believe  it  is 
real.”  It  was  in  fact  very  real  - Meyers  had 
his  day  in  court  on  April  27, 2016,  and  was 
“elated,  ecstatic”  and  “very  relieved”  when 
prosecutors  dropped  the  charges. 

North  Carolina:  A hunter  walking  in 
the  woods  in  Bertie  County  made  a grue- 
some discovery  on  April  7,  2016  when  he 
found  the  decapitated  body  of  an  escaped 
prisoner  15  miles  from  the  Chowan  County 
Detention  Center.  Authorities  identified 
the  headless,  naked  body  as  Kelvin  Single- 
ton, 26,  who  had  fled  the  facility  nearly  two 
weeks  earlier  by  using  a shank  crafted  from 
a toothbrush  to  force  a guard  to  release  him. 
Chowan  County  Sheriff  Dwayne  Goodwin 
told  the  Daily  News  that  his  department 
had  been  conducting  interviews,  but  the 
beheading  remained  a mystery.  “We  have 
interviewed  a ton  of  people,”  Goodwin  said. 
“We  don’t  have  a motive  or  anything  at  this 
point  - no  suspect,  no  motive.”  Singleton’s 
head  has  not  been  found. 

North  Carolina:  On  March  2,  2016, 
Howard  Dudley  threw  his  prison  uniform 
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on  the  floor  and  walked  over  it  as  he  exited 
the  Lenoir  County  Jail  - a free  man  for  the 
first  time  in  nearly  2 Vz  decades.  Dudley, 
59,  was  released  after  Judge  W.  Douglas 
Parsons  threw  out  his  1992  conviction  for 
an  alleged  sexual  assault  against  his  then-9- 
year-old  daughter.  Dudley’s  daughter,  Amy 
Moore,  now  an  adult,  recanted  testimony 
that  her  father  had  abused  her  as  a child. 
Dudley  had  turned  down  a plea  deal  in  1992 
that  would  have  allowed  him  to  remain  free 
but  required  him  to  admit  wrongdoing.  He 
told  the  judge,  “I  want  my  name  cleared. 
These  type  [sic]  of  charges  are  very  bad 
charges.  I didn’t  commit  any  of  these  acts. 
I need  healing,  and  so  does  Amy.” 

Ohio:  Convicted  murderer  John  Mo- 
die  was  discovered  missing  from  his  cell  on 
March  27, 2016  during  a regular  11:00pm 
prisoner  count  at  the  Hocking  Unit  of 
the  Southeastern  Correctional  Complex 
in  Nelsonville.  The  intense  manhunt  that 
ensued  prompted  the  closure  of  the  nearby 
Hocking  College  campus  until  Modie 
was  found  close  to  midnight  the  next  day 
at  an  abandoned  gas  station.  He  was  ar- 
rested “without  incident”  by  officers  with 
the  Ohio  Department  of  Rehabilitation 


and  Correction  and  Ohio  State  Highway 
Patrol’s  special  response  team.  Modie  was 
transferred  to  the  Southern  Ohio  Cor- 
rectional Facility  pending  an  investigation 
into  his  escape. 

Ohio:  According  to  a March  10,2016 
announcement  by  the  Hamilton  County 
Sheriff’s  Office,  the  county  jail  will  begin 
selling  “cold  case  cards”  - decks  of  playing 
cards  with  the  photos  of  homicide  victims. 
The  Sheriff’s  Office  partnered  with  a group 
called  “U  Can  Speak  for  Me,”  which  was 
founded  by  Hope  Dudley,  the  mother  of  a 
murdered  child.  Her  son  Daniel  Dudley’s 
picture  is  featured  as  the  five  of  hearts  in  the 
deck.  By  distributing  the  cards,  law  enforce- 
ment officials  hope  to  gain  new  information 
on  unsolved  murders. 

Oklahoma:  Corrections  Corporation 
of  America  operates  the  Cimarron  Cor- 
rectional Facility  in  Cushing,  and  PZJVhas 
reported  numerous  times  on  incidents  at 
that  troubled  prison.  [See,  e.g.:  PLN,  July 
2016,  p.63;  Feb.  2016,  p.63] . Most  recently, 
a Tulsa  woman  made  headlines  for  trying  to 
smuggle  marijuana  into  the  facility.  Crystal 
Ann  Mack,  29,  was  arraigned  on  April  11, 
2016  on  a felony  charge  and  held  on  12,500 
bail.  She  faces  up  to  five  years  in  prison  and 
a fine  of  $1,000  if  convicted. 

Pennsylvania:  Prisoner  Codie  Dotterer 


was  being  moved  to  a solitary  confinement 
cell  at  the  Beaver  County  Jail  when  he 
grabbed  and  fired  a guard’s  Taser.  The 
January  7,  2016  incident  left  four  guards 
with  injuries  from  various  levels  of  electric 
shock.  Two  were  shocked  by  wires  from  the 
electric  probes,  which  struck  and  injured  a 
third  guard.  The  fourth  jailer  was  shocked 
because  he  was  holding  Dotterer’s  feet  at 
the  time  the  Taser  discharged.  Dotterer  now 
faces  charges  of  aggravated  assault,  among 
other  counts.  At  the  time  of  the  incident 
he  was  being  taken  to  solitary  after  a cell 
inspection  found  two  pills  inside  his  cell  - 
which  were  later  confirmed  to  be  Tylenol. 

Pennsylvania:  A federal  prison  guard 
at  USP  Lewisburg  filed  a lawsuit  on  De- 
cember 31,  2015  alleging  negligence  on 
the  part  of  the  U.S.  Department  of  Justice 
for  releasing  his  personal  information  to  a 
prisoner  through  an  unredacted  response 
to  a public  records  request.  Attorneys  for 
Randall  Spade  said  the  guard  was  alerted  to 
the  security  breach  when  a prisoner  asked 
about  Spade’s  hometown  and  began  reciting 
his  Social  Security  number. This  was  not  the 
first  incident  involving  a breach  of  prison 
employees’  personal  information.  In  Au- 
gust 2015,  a mailroom  inspection  diverted 
documents  - obtained  by  a private  citizen’s 
public  records  request  and  destined  for  a 
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prisoner  - that  contained  the  unredacted 
personal  information  of  employees  at  two 
Illinois  prisons. 

Russia:  On  March  8,2016,  the  Moscow 
Times  cited  a Council  of  Europe  (COE) 
report  that  found  Russia  now  leads  47 
European  countries  in  both  the  number  of 
people  incarcerated  and  the  occurrence  of 
prisoner  deaths.  According  to  the  report, 
in  2014  Russia’s  prison  system  incarcerated 
467  people  per  100,000  citizens  - a total  of 
671,000  prisoners.  The  COE  report  also 
tallied  4,200  deaths  in  Russian  prisons  in 
2013,  including  461  that  were  attributed 
to  suicide.  The  mortality  rate  for  those  im- 
prisoned in  Russia  far  exceeds  that  of  major 
European  countries  - 2.8  deaths  per  1,000 
prisoners  is  average  for  most  countries, 
while  Russian  prisoners  die  at  a rate  closer 
to  6 per  1,000  prisoners. 

South  Carolina:  According  to  a March 
14,2016  press  release  issued  by  the  George- 
town County  Sheriff’s  Office,  an  employee 
of  the  Georgetown  County  Facility  Ser- 
vices Division  was  arrested  for  providing 
contraband  to  a prisoner,  for  allowing  the 
prisoner  to  use  his  cell  phone.  John  Paul 
Lackey,  45,  surrendered  to  authorities  and 
was  transported  to  the  Georgetown  County 
Detention  Center  to  await  a bond  hearing. 
He  stands  accused  of  allowing  prisoner 
William  Dean  Burden  to  make  cell  phone 


calls  while  working  on  a job  assignment  at 
the  Facility  Services  Division. 

Texas:  A March  22,  2016  post  on 
the  Granite  Shoals  Police  Department’s 
Facebook  page  stated,  “If  you  have  recently 
purchased  meth  or  heroin  in  Central  Texas, 
please  take  it  to  the  local  police  or  sheriff 
department  so  it  can  be  screened  with  a 
special  device.  DO  NOT  use  it  until  it  has 
been  properly  checked  for  possible  Ebola 
contamination!”  Although  most  people 
recognized  the  post  was  a hoax,  one  gullible 
drug  user,  Chasity  Hopson,  showed  up  at 
the  police  station  to  have  her  meth  tested. 
Granite  Shoals  police  later  released  a pic- 
ture of  Hopson  with  a caption  stating  she 
was  “the  winner  of  the  Facebook  post  chal- 
lenge.” Social  media  reaction  to  the  drug 
bust  was  mixed;  some  critics  claimed  the 
fake  warning  constituted  police  entrapment, 
while  others  found  the  post,  and  Hopson’s 
arrest,  comical. 

Texas:  Indalecio  and  Alvara  Garay 
filed  a federal  lawsuit  on  March  4,  2016 
that  alleged  their  son,  Nestor  Garay,  died 
due  to  the  negligence  of  the  GEO  Group, 
the  nation’s  second-largest  for-profit  prison 
company,  and  medical  contractor  Correct 
Care  Solutions  (CCS).  GEO  and  CCS 
declined  to  comment  on  the  pending  liti- 
gation, which  states  that  Nestor  suffered  a 
stroke  in  June  2014  while  imprisoned  at  the 


Big  Spring  Correctional  Center  and  accuses 
CCS  staff  of  failing  to  evaluate  him  in  time 
to  provide  effective  treatment.  He  died 
shackled  to  a bed  at  Midland  Memorial 
Hospital  two  days  later.  Nestor’s  death  was 
the  subject  of  an  investigation  by  The  Nation 
magazine  that  examined  dozens  of  other 
deaths  related  to  cost-cutting  measures  at 
privately-operated  federal  prisons. 

Texas:  A former  Gatesville  prison  guard 
was  charged  with  having  sexual  relations 
with  a prisoner  on  April  1,2016.  Emma  Kat- 
lien  Flora,  29 , had  worked  at  the  facility  since 
2014.  She  was  arrested  in  Bexar  County,  then 
transferred  to  the  Coryell  County  Jail  where 
she  was  held  on  $50,000  bond.  According 
to  a news  report,  Flora  quit  while  she  was 
under  investigation. 

United  Kingdom:  Thomas  Samuel 
Rodgers,  34,  returned  to  HMP  Magilligan 
after  a day  furlough  and  successfully  passed 
a visual  strip  search,  but  was  apprehended 
smuggling  up  to  £8,000  worth  of  Fentanyl 
patches,  cannabis  resin,  cannabis  and  other 
unidentified  drugs  when  a drug-sniffing 
dog  alerted  on  him.  Rodgers  was  placed 
in  a dry  cell,  also  known  in  the  UK  as  a 
“sterile  cell,”  where  he  eventually  passed 
the  contraband.  His  defense  solicitor  told 
the  court  that  Rodgers  was  “under  pressure 
from  others  whom  he  owed  money  to  and 
who  told  him  that  if  he  did  not  do  it  when 
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News  In  Brief  (cont.) 


he  returned  to  the  prison  he  would  receive 
a beating  inside. "Despite  his  argument  that 
he  had  smuggled  the  drugs  under  threat, 
Rodgers  was  sentenced  to  an  additional 
prison  term  of  three  years  on  April  27,2016. 

United  States:  From  New  York  to  Or- 
egon, prison  vegetable  farming  programs  are 
growing  in  both  popularity  and  acceptance 
by  prison  officials  for  the  many  benefits 
they  provide,  in  addition  to  being  a cost- 
effective  food  source.  The  gardens  are  seen 
as  ways  to  supplement  substandard  prison 


meals  with  fresh,  nutritious  vegetables  that 
are  healthier  for  prisoners  and  particularly 
beneficial  to  those  with  medical  conditions 
such  as  diabetes  and  hypertension.  Hilda 
Krus,  director  of  the  greenhouse  program 
at  New  York  City’s  Rikers  Island  jail  com- 
plex, noted  that  gardening  is  therapeutic 
and  rehabilitative.  According  to  a March 
24,2016  article  published  in  Yes  Magazine, 
Krus  said  tending  to  plants  allows  prison- 
ers to  “practice  compassion  in  an  otherwise 
often  harsh  environment.” 

Washington:  Tacoma  attorney  Wil- 
liam Stoddard,  Jr.  pleaded  not  guilty  on 
April  27,  2016  to  charges  of  introducing 


contraband,  unlawfully  delivering  a con- 
trolled substance  and  conspiracy  to  deliver 
a controlled  substance.  Stoddard,  68,  was 
suspended  from  visiting  the  Pierce  County 
Jail  after  smuggling  hash  oil  in  his  rectum 
to  give  to  a prisoner  with  whom  he  had  a 
sexual  relationship.  Prosecutors  said  Stod- 
dard visited  the  male  prisoner  19  times  over 
the  course  of  a year.  “It  appears  the  suspects 
were  ‘keistering’  the  drugs  to  get  them  into 
the  jail  and  then  possibly  sharing  them  with 
other  inmates, "said  Pierce  County  Detective 
EdTroyer.  Stoddard’s  bail  was  set  at  $7,500; 
he  unsuccessfully  ran  for  the  office  of  Pierce 
County  prosecutor  in  1990. 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  10001  (212)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"  allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614Columbia  Rd.,  Dorchester,  MA 02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301 , Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1 000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 


Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,  Jenkintown,  PA  19046  (215)  576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end  sex- 
ual violence  against  prisoners.  Provides  resources 
for  imprisoned  and  released  rape  survivors  and 
activists  for  almost  every  state.  Contact:  JDI,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  9001 0 (21 3) 
384-1400.  www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur.  Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291,  Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  20013-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2016  until  further  notice).  $6.00  S/FI  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  The  Habeas  Citebook  (a  $49.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1063  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Bran- 
don Sample,  PLN  Publishing,  212  pages.  $49.95.  This  is  PLN’s  second 
published  book,  written  by  federal  prisoner  Brandon  Sample,  which 
covers  ineffective  assistance  of  counsel  issues  in  federal 
habeas  petitions.  Includes  hundreds  of  case  citations!  1078  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prison  Education  Guide,  by  Christopher  Zoukis,  PLN  Publishing  (2016), 
268  pages.  $49.95.  Authored  by  PLN  contributing  writer  Chris  Zoukis,  this 
book  includes  the  most  up-to-date  information  on  pursuing  educational 
courses  by  correspondence,  including  high  school,  college,  paralegal  and 
religious  studies.  This  title  replaces  the  Prisoners * Guerrilla\ 

Handbook  to  Correspondence  Programs.  2019  

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

The  Merriam-Webster  Dictionary,  New  Edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  65,000  entries.  2015  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201 
pages.  $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  17th  Ed.,  by 
Stephen  Elias  and  Susan  Levinkind,  363  pages.  $49.99.  Comprehensive  and 
easy  to  understand  guide  on  researching  the  law.  Explains  case 
law,  statutes  and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 
ishment, specific  crimes,  defenses  & burden  of  proof.  1086  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent  Devastating  critique 
of  police  and  prosecutorial  misconduct.  1030  |__| 

Cell  Workout,  by  L.J.  Flanders,  L.C.  Books,  234  pages.  $35.00.  This  book, 
written  by  a former  British  prisoner,  describes  in  detail  how  to  exercise  in 
confined  spaces  without  weightlifting  equipment  to  develop 
a lean  and  muscular  body.  Fully  illustrated!  1091  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaums,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  jailhouse 
Lanyers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Merriam-Webster’s  Dictionary  of  Law,  634  pages.  $19.95.  Includes  defi- 
nitions for  more  than  10,000  legal  words  and  phrases,  plus  pronunciations, 
supplementary  notes  and  special  sections  on  the  judicial  system,  historic 
laws  and  selected  important  cases.  Great  reference  for  jail- 
house  lawyers  who  need  to  learn  legal  terminology.  2018 

The  Best  500+  Non  Profit  Organizations  for  Prisoners  and  Their 
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Poor  Parents  Fail  to  Pay  Child  Support,  Go  to  Jail 


CHILD  SUPPORT  IS  AN  ENORMOUS  ISSUE 

in  the  United  States.  In  August  2015, 
Mark  Greenberg,  the  Acting  Assistant 
Secretary  for  the  Administration  for  Chil- 
dren and  Families,  a division  of  the  U.S. 
Department  of  Health  & Human  Services, 
wrote  that  1 in  4 children  nationwide  had 
an  active  child  support  case.  Court-ordered 
child  support  obligations  totaled  $32.9  bil- 
lion in  2013  according  to  the  U.S.  Census 
Bureau,  not  including  past-due  payments. 
Unpaid  child  support  is  estimated  at  $113 
billion  nationally 

Further,  child  support  is  an  issue  that 
mainly  impacts  the  poor.  Based  on  2013 
data,  76%  of  parents  who  owed  past  due 
child  support  earned  $10,000  or  less  per 
year,  while  another  9%  earned  between 
$10,001  and  $20,000.  The  poverty  rate  of 
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custodial  parents  who  received  child  sup- 
port payments  was  28.8%. 

“Billing  poor  fathers  doesn’t  help  poor 
mothers  and  kids  become  less  poor,”  ob- 
served Jacquelyn  Boggess  with  the  Center 
for  Family  Policy  and  Practice.  Instead,  it 
results  in  “a  highly  indebted  individual.” 
It  can  also  result  in  parents  being  jailed 
for  nonpayment  of  their  child  support 
obligations. 

The  practice  of  incarcerating  mostly 
poor  parents  for  failing  to  pay  child  sup- 
port is  well  over  a century  old.  In  1910,  the 
National  Conference  of  Commissions  on 
Uniform  State  Laws  approved  the  Uniform 
Desertion  and  Non-Support  Act,  which 
imposed  criminal  penalties  on  fathers  who 
failed  or  refused  to  financially  support 
their  children.  This  was  an  early  attempt 
to  improve  enforcement  of  child  support 
orders,  though  it  did  not  extend  to  parents 
who  moved  to  another  state. 

The  National  Conference  attempted  to 
remedy  that  loophole  in  1950  by  approving 
the  Uniform  Reciprocal  Enforcement  of 
Support  Act,  which  provided  for  civil  or 
criminal  enforcement  of  out-of-jurisdiction 
child  support  orders.  Yet  the  Act’s  com- 
mentary noted  that  returning  child  support 
delinquents  to  their  home  state  would  be 
of  limited  value:  “If  convicted,  he  would 
be  placed  in  jail  and  the  state  would  still 
have  the  burden  of  support  of  the  destitute 
family  Even  when  free  again,  he  would  be 
under  the  heavy  handicap  of  ‘a  man  with 
a criminal  record’  in  finding  a job  and 
supporting  his  family.  However,  the  com- 
missioners finally  decided  to  leave  criminal 
enforcement  in  the  Act  because  it  was  the 
traditional  method  of  solving  the  problem 
and  it  was  not  certain  that  civil  enforcement 
would  take  care  of  all  cases;  and  it  was  felt 
that,  while  actual  extradition  would  be  of 


little  use,  the  threat  of  extradition  might  be 
a powerful  weapon  in  the  case  of  shiftless 
and  slippery  [child  support]  obligors.” 

The  Act’s  commentary  succinctly 
stated  the  problem.  Incarceration  is  the 
nuclear  option  of  child  support  enforce- 
ment; the  threat  of  going  to  jail  might  be 
useful  in  persuading  reluctant  parents  to  pay 
child  support,  but  actually  doing  so  does  not 
achieve  the  desired  result  - payment  - and 
is  fraught  with  negative  consequences.  If 
one  only  considers  the  substantial  cost  of 
incarceration,  it  becomes  a very  expensive 
option  for  enforcing  child  support  orders. 
Nonetheless,  according  to  one  estimate 
50,000  people  are  incarcerated  in  U.S. 
prisons  and  jails  for  nonpayment  of  child 
support. 

“Parents  who  are  truly  destitute  go 
to  jail  over  and  over  again  for  child  sup- 
port debt  simply  because  they’re  poor,” 
stated  Sarah  Geraghty,  an  attorney  with 
the  Southern  Center  for  Human  Rights 
who  represented  a class  of  Georgia  pris- 
oners who  were  jailed  for  nonpayment  of 
child  support  without  legal  representation. 
“We  see  many  cases  in  which  the  person  is 
released,  they’re  given  three  months  to  pay 
a large  amount  of  money,  and  then  if  they 
can’t  do  that  they’re  tossed  right  back  into 
county  jail.” 

Even  when  parents  want  to  pay,  the 
amount  set  by  the  court  may  be  more  than 
they  can  afford.  A 2009  study  by  The  Urban 
Institute,  a nonpartisan  Washington,  D.C. 
think  tank,  found  that  half  of  child  sup- 
port debtors  in  California  had  no  reported 
income  in  the  previous  two  years,  and  the 
median  net  income  of  those  reporting  any 
income  was  $2,881. 

“One  of  my  former  clients  worked 
at  Piggly  Wiggly  [supermarket]  and  they 
were  taking  65  percent  of  her  paycheck,” 
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Geraghty  stated.  “It  left  her  in  a position 
where  there  was  simply  no  way  that  she 
could  survive  on  the  amount  she  had  left.” 

Some  critics  have  compared  the  situa- 
tion to  the  infamous  “debtors’  prisons”  that 
were  supposedly  outlawed  in  the  1880s, 
which  have  recently  faced  increased  scrutiny 
and  legal  challenges.  [See,  e.g.:  PLN,  Nov. 
2013,  p.20], 

“I  try  very  carefully  not  to  exaggerate, 
but  I do  think  that’s  an  apt  comparison,” 
Geraghty  said  of  debtors’  prisons.  “And  I 
think  anyone  who  went  down  and  watched 
one  of  those  proceedings  would  agree  with 
me....  You  see  a room  full  of  indigent  par- 
ents.... The  hearings  take  only  15  seconds. 
The  judge  asks,  ‘Do  you  have  any  money  to 
pay?’  the  person  pleads  and  the  judge  says, 
‘OK  you’re  going  to  jail.’” 

Federal  Child 
Support  Enforcement 

The  federal  Child  Support  Enforce- 
ment  (CSE)  program  was  signed  into  law 
in  1975  as  P.L.  93-647,  Title  IV-D  of  the 
Social  Security  Act.  It  was  intended  to  help 
strengthen  families  by  securing  financial 
support  for  children  from  noncustodial 
parents,  with  the  additional  goal  of  keeping 
some  families  ofF public  assistance.  Noncus- 
todial parents  are  overwhelmingly  men;  less 
than  18%  of  custodial  parents  are  fathers. 

Although  the  states  administer  their 
own  CSE  programs,  the  federal  govern- 
ment helps  to  fund,  evaluate,  monitor  and 
support  them.  Federal  officials  also  provide 
technical  assistance  and  assist  in  locating 
noncustodial  parents  and  collecting  child 
support  payments. 

The  initial  approach  of  the  CSE  pro- 
gram was  “welfare  cost-recovery.”  More 
recently  it  has  adopted  a “family-first ’’phil- 
osophy, giving  families  who  are  no  longer 
receiving  financial  assistance  first  claim  on 
current  child  support  payments. 

Under  the  CSE  program,  a variety 
of  collection  methods  are  available  to 
state  agencies,  including  deductions  from 
a parent’s  income;  intercepting  state  and 
federal  tax  refunds,  lottery  winnings  and 
unemployment  compensation;  filing  liens 
against  property;  seizing  assets  - including 
public  and  private  retirement  and  financial 
institution  accounts;  suspending  driver’s, 
professional,  sports  and  recreational  licens- 


es; requesting  that  the  federal  government 
revoke,  deny  or  restrict  passports;  reporting 
child  support  obligations  to  credit  bureaus; 
initiating  civil  and  criminal  contempt  pro- 
ceedings; and  filing  criminal  charges. 

All  50  states  have  passed  statutes  crimi- 
nalizing failure  to  pay  child  support,  though 
some  have  decided  to  treat  nonsupport  as  a 
civil  matter  - failure  to  obey  a court  order. 
Both  can  result  in  imprisonment,  but  the 
latter  approach  leaves  the  noncustodial  par- 
ent without  a criminal  record. 

The  federal  CSE  statute  required  the 
states  to  adopt  the  Uniform  Interstate  Family 
Support  Act  and  expand  full  faith  and  credit 
procedures  to  allow  for  effective  enforcement 
of  child  support  orders  across  state  lines. 

The  law  also  added  federal  criminal 
penalties  under  certain  circumstances.  Pur- 
suant to  18  U.S.C.  § 228, parents  are  subject 
to  federal  prosecution  if  they  willfully  fail 
to  pay  child  support  ordered  by  a court  for 
a child  who  lives  in  another  state,  and  the 
support  payments  have  been  past  due  for 
over  one  year  or  the  amount  owed  is  more 
than  $5,000. That  offense  is  a misdemeanor 
that  can  result  in  up  to  six  months’  impris- 
onment. If  the  child  support  owed  exceeds 
$10,000  or  is  overdue  by  more  than  two 
years,  the  offense  is  a felony  that  carries  up 
to  a two-year  prison  sentence. 

In  fiscal  year  2015,  the  budget  for  CSE 
and  family  support  programs  was  just  over 
$4  billion,  and  almost  $30  billion  in  child 
support  payments  was  paid  to  custodial 
parents.  Vicki  Turetsky,  Commissioner  of 
the  Office  of  Child  Support  Enforcement, 
wrote  that  CSE  had  provided  services  to 
16  million  children. 

State  CSE  programs  also  involve  large 
numbers  of  children  and  huge  sums  of 
money.  Florida’s  CSE  program  collected 
$1.52  billion,  the  vast  majority  through 
payroll  deductions,  for  almost  a million 
children  in  FY  2014,  while  the  Washington 
State  CSE  program  collected  $677.8  mil- 
lion for  734,194  children  in  FT  2015. 

A noncustodial  parent’s  failure  to  pay 
court-ordered  child  support  often  forces 
the  custodial  parent  to  apply  for  Temporary 
Assistance  for  Needy  Families  (TANF),  a 
federal  program  administered  through  the 
states,  for  financial  help.  In  order  to  receive 
assistance  through  programs  like  TANF 
and  Medicaid,  the  custodial  parent  is  re- 
quired to  provide  identifying  information 
for  their  children’s  other  parent;  once  this 
happens,  the  noncustodial  parent  is  required 
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to  reimburse  TANF  for  the  financial  aid 
provided  in  lieu  of  child  support.  In  2013, 
130  billion  in  child  support  was  owed  by 
noncustodial  parents  to  state  and  federal 
governments  for  TANF  reimbursement. 

TANF  debt  changes  the  equation. 
No  longer  is  it  the  custodial  parent  who  is 
seeking  to  enforce  a child  support  order; 
the  government  now  has  an  interest  in 
being  paid,  and  a government  attorney 
prosecutes  noncustodial  parents  who  owe 
TANF  reimbursements  whether  they  are 
represented  by  counsel  or  not. 

When  a child  support  payment  for 
TANF  reimbursement  is  made,  it  is  kept  by 
the  government  rather  than  being  sent  to  the 
custodial  parent.  Further,  unpaid  TANF  debt 
accrues  interest,  often  at  high  rates  - up  to 
12%  annually  depending  on  the  state  - and 
cannot  be  discharged  in  bankruptcy. 

Enforcement  Options 

Income  withholding  is  by  far  the  most 
effective  tool  for  child  support  enforcement. 
In  2014,  over  70%  of  the  128  billion  in  child 


support  payments  collected  by  CSE  was 
obtained  by  income  withholding  through 
payroll  deductions.  The  remainder  was 
obtained  by  intercepting  federal  and  state 
income  tax  returns  and  seizing  unemploy- 
ment compensation,  among  other  methods. 
It  is  estimated  that  less  than  2%  of  child 
support  payments  were  associated  with  the 
threat  of  incarceration. 

However,  many  of  the  strategies  for 
child  support  enforcement  break  down 
when  the  noncustodial  parent  is  poor  and 
unemployed.  For  income  withholding  or 
income  tax  refund  interception  to  work, 
the  noncustodial  parent  must  have  a job. 
For  liens  to  be  effective,  property  must  be 
owned.  A person  who  can’t  afford  a car  may 
not  care  about  having  their  driver’s  license 
suspended.  One  may  be  too  poor  to  have 
money  in  a bank  account,  thus  financial 
assets  can’t  be  seized.  So  what  happens  to  a 
poor  parent  who  can’t  afford  to  pay? 

Although  a general  protocol  is  fol- 
lowed, under  the  CSE  program  individual 
caseworkers  have  discretion  over  how  to 
manage  a case,  including  the  determination 
of  which  child  support  collection  method 
to  use.  If  a caseworker  decides  that  an  ap- 


propriate amount  of  time  has  been  spent 
trying  to  get  a noncustodial  parent  to  pay 
outstanding  child  support,  they  usually  have 
the  authority  to  request  the  issuance  of  a 
warrant  to  bring  that  parent  before  a judge. 
Sometimes  caseworkers  use  subpoenas 
instead  of  warrants. 

This  illustrates  the  main  difference 
between  poor  and  non-poor  noncustodial 
parents  who  owe  child  support.  There  are 
more  ways  to  enforce  child  support  orders 
for  parents  who  aren’t  impoverished,  as 
indicated  by  the  options  listed  above.  For 
poor  parents,  particularly  those  who  are 
unemployed  or  work  minimum-wage  jobs 
and  thus  can’t  afford  to  meet  their  child 
support  obligations,  enforcement  options 
are  limited  and  threats  of  being  jailed  - or 
actual  incarceration  - is  more  likely.  In  ef- 
fect, poor  noncustodial  parents  are  at  greater 
risk  of  going  to  jail  simply  because  they  are 
poor,  which  illustrates  how  poverty  increas- 
ingly is  being  criminalized. 

“The  people  we  see  in  jail  are  not 
wealthy  ‘deadbeat’  dads,”  said  Geraghty 
with  the  Southern  Center  for  Human 
Rights.  “They  are  often  working  people 
who  have  lost  jobs  and  become  indigent.” 


Randy  & CJ 

Legal  Insights  dedicated  3 years  to  CJ’s  fight 
and  was  successful  in  winning  his  release  from  a 
life  sentence.  “So  if  you  are  in  need  of  some  help 
with  your  post  convection  issues,  I recommend 
Randy  Soderstrom  and  Legal  Insights  Inc.  He 
helped  me  tremendously.  He  has  been  on  that 
side  and  understands.” 


Early  Release 

Legal  Insights  Success  Stories 


Nick  & Randy 

Legal  Insights’  post-conviction  work  resulted  in 
an  8-year  sentence  reduction  and  Nick’s 
immediate  release.  “The  court  took  8 years  off 
and  now  am  a free  man.  Thank  you  Legal 
Insight  and  my  good  friend  Randy  for  helping 
me.  This  feeling  is  like  winning  the  lottery  but 
instead  of  money,  its  for  a new  life,  a new 
beginning  and  that  to  me  is  a blessing.” 
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A judge  has  several  ways  to  deal  with 
a noncustodial  parent  who  owes  child  sup- 
port, and  one  common  approach  is  to  hold 
a civil  contempt  hearing.  This  may  happen 
when  a person  refuses  to  obey  a court  order, 
especially  if  the  purpose  of  the  contempt 
penalty  is  for  the  benefit  of  a private  party, 
such  as  a custodial  parent. 

Contempt  hearings  do  not  require  that 
the  noncustodial  parent  receive  the  same 
level  of  due  process  as  a criminal  defendant, 
such  as  a presumption  of  innocence.  The  job 
of  the  judge  in  a civil  contempt  hearing  is 
to  separate  the  people  who  won’t  pay  from 
those  who  can’t  pay,  yet  the  noncustodial 
parent  may  bear  the  burden  of  proving 
their  inability  to  pay.  This  requires  more 
than  simple  testimony.  Documentation 
showing  income  and  attempts  at  finding 
employment  must  be  presented  in  court. 

Thus,  civil  contempt  can  become  a 
trap  for  the  poor  and  poorly  educated  who 
have  little  knowledge  of  what  is  required  of 
them  in  civil  contempt  hearings.  And  even 
though  being  held  in  civil  contempt  can 
result  in  a jail  term  for  nonpayment  of  child 
support,  there  is  no  right  to  an  attorney.  Of 
course,  poor  parents  who  are  unable  to  pay 


child  support  are  also  unlikely  to  be  able 
to  afford  an  attorney  to  represent  them  in 
contempt  hearings. 

In  the  seminal  case  of  Turner  v.  Rogers, 
131  S.Ct.  2507  (2011),  the  U.S.  Supreme 
Court  held  the  Fourteenth  Amendment 
does  not  automatically  require  the  state  to 
provide  counsel  for  indigent  parents  facing 
possible  incarceration  in  civil  contempt 
proceedings  for  nonpayment  of  child  sup- 
port. “In  particular,  that  Clause  does  not 
require  that  counsel  be  provided  where 
the  opposing  parent  or  other  custodian  is 
not  represented  by  counsel  and  the  State 
provides  alternative  procedural  safeguards 
equivalent  to  adequate  notice  of  the 
importance  of  the  ability  to  pay,  a fair  op- 
portunity to  present,  and  to  dispute,  relevant 
information,  and  express  court  findings  as 
to  the  supporting  parent’s  ability  to  comply 
with  the  support  order,”  the  Court  wrote. 

The  case  involved  a South  Carolina 
court  order  requiring  Michael  D.  Turner  to 
pay  over  1200  per  month  in  child  support. 
He  failed  to  make  the  payments  and  was 
held  in  civil  contempt  five  times.  The  fifth 
time  he  served  a six-month  jail  sentence, 
which  caused  his  past  due  child  support 


to  grow  to  over  $5,700.  When  he  failed  to 
appear  for  a court  hearing  after  his  release 
from  jail,  the  court  sentenced  him  to  12 
months  without  first  determining  whether 
he  had  the  ability  to  pay  his  child  support 
debt. 

While  there  is  no  right  to  an  attorney 
in  civil  contempt  hearings,  the  Supreme 
Court  held  that  “procedural  safeguards”  are 
necessary  to  reduce  the  risk  of  an  errone- 
ous deprivation  of  liberty.  Those  safeguards 
include  “(1)  notice  to  the  defendant  that 
his  ‘ability  to  pay’  is  a critical  issue  in  the 
contempt  proceeding;  (2)  the  use  of  a form 
(or  the  equivalent)  to  elicit  relevant  financial 
information  from  him;  (3)  an  opportunity  at 
the  hearing  for  [the  defendant]  to  respond 
to  statements  and  questions  about  his 
financial  status;  and  (4)  an  express  finding 
by  the  court  that  the  defendant  has  the 
ability  to  pay.” 

The  Court  held  that  Turner’s  incarcera- 
tion violated  his  due  process  rights,  as  he 
had  “received  neither  counsel  nor  the  ben- 
efit of  alternative  procedures  like  those  we 
have  described.  He  did  not  receive  clear  no- 
tice that  his  ability  to  pay  would  constitute 
the  critical  question  in  his  civil  contempt 
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proceeding.”  [See:  PLN,  Nov.  2011,  p.14]. 

On  July  11,2014,  the  Supreme  Court 
of  Georgia  extended  the  holding  in  Turner 
to  find  no  automatic  right  to  counsel  even 
when  the  state  is  the  opposing  party,  the 
government  is  represented  by  counsel  and 
incarceration  can  result. The  Court  affirmed 
the  decertification  of  a class  of  indigent, 
incarcerated  child  support  debtors  who 
were  not  represented  by  counsel  at  their  civil 
contempt  hearings,  which  were  initiated  by 
the  Division  of  Child  Support  of  the  Geor- 
gia Department  of  Human  Services  (DHS). 

“[W]hether  any  particular  parent  is 
entitled  to  a lawyer  at  government  expense 
depends  always,  we  think,  on  the  particular 
and  unique  circumstances  of  [the]  case, 
including  the  complexity  of  the  case,  as 
well  as  the  extent  to  which  alternative 
measures  might  be  employed  to  ensure  that 
the  proceeding  is  fundamentally  fair,”  the 
state  Supreme  Court  stated.  “We  conclude 
only  that  there  is  no  absolute  inflexible  and 
categorical  right  to  appointed  counsel  in 
such  proceedings  as  a matter  of  due  process, 
even  when  [DHS],  represented  by  its  own 
lawyers,  pursues  the  incarceration  of  an 
indigent  parent.”  See:  Miller  v.  Deal,  295 
Ga.  504, 761  S.E.2d274  (Ga.2014)  [PLN, 
Feb.  2015,  p.51;  July  2011,  p.40]. 

In  a dissenting  opinion,  one  justice 
wrote  that  the  lead  plaintiff  in  the  case, 
Randy  Miller,  a veteran,  owed  $4,000  in 
child  support  but  had  less  than  $1.00  in 
his  bank  account,  no  assets  and  was  unem- 
ployed at  the  time  he  was  held  in  contempt 
and  sentenced  to  four  months  in  jail  for 
nonpayment.  “I  feel  like  it’s  more  unfair  to 
the  kids,  because  now  not  only  do  the  kids 


not  get  any  money,  nor  do  they  even  get  to 
spend  time  with  their  fathers  once  they  get 
locked  up,”  Miller  stated. 

As  opposed  to  civil  contempt,  the 
purpose  of  criminal  contempt  proceed- 
ings is  to  vindicate  the  authority  of  the 
court.  This  might  occur  when  a defendant 
insults,  disrespects  or  interferes  with  the 
functioning  of  the  court  by,  for  example, 
threatening  the  judge  or  jury.  A criminal 
contempt  proceeding  is  separate  from  the 
underlying  case,  and  conviction  results  in  a 
criminal  record.  Criminal  contempt  defen- 
dants are  entitled  to  due  process  protections 
such  as  the  right  to  notice  of  the  charges 
(although  an  indictment  is  not  required),  to 
present  a defense,  to  call  witnesses,  to  have 
an  impartial  judge  and  to  be  represented  by 
counsel.  The  greater  complexity  of  criminal 
contempt  proceedings  means  they  take 
longer  than  those  involving  civil  contempt 
- especially  since  an  indigency  hearing  may 
be  required  as  well  as  a jury  trial. 

While  some  parents  can  - and  do  - pay 
their  court-ordered  child  support  to  avoid 
being  held  in  contempt,  others  can’t  - and 
therefore  don’t  - and  end  up  behind  bars. 

Incarceration  and  Consequences 

Information  on  the  total  number 
of  people  incarcerated  for  nonpayment 
of  child  support  is  very  limited.  Many 
jurisdictions  do  not  track  such  data,  and 
sometimes  the  total  number  of  people  jailed 
for  contempt  does  not  include  a breakdown 
of  cases  involving  child  support. 

The  Record,  a newspaper  in  Hackensack, 
New  Jersey,  reported  that  1,800  parents 
who  owed  child  support  had  been  jailed  or 
placed  on  electronic  monitoring  in  2013  in 
two  counties  alone. 

Records  from  Gwinnett  County, 


Georgia  indicated  that  3,612  people  were 
jailed  for  failure  to  pay  child  support  over  a 
ten-year  period  ending  in  2011,  with  each 
serving  an  average  of  127  days. 

“Some  will  languish  for  months  and  not 
be  able  to  come  up  with  $100  to  $200.  Some 
can’t  pay  it  but,  sadly,  I think  some  do  have 
the  money  but  just  don’t  want  to  pay,”  said 
Gwinnett  County  Sheriff  Butch  Conway. 

A 2009  survey  of  South  Carolina 
county  jails  found  that  13.2%  of  jail  pris- 
oners were  imprisoned  for  nonpayment  of 
child  support.  In  South  Carolina,  being  only 
five  days  late  on  a child  support  payment 
can  trigger  a bench  warrant  for  a court 
hearing  that  may  end  with  the  noncustodial 
parent  serving  a jail  sentence.  Parents  are 
sometimes  jailed  until  they  pay  a “purge  fee” 
toward  their  child  support  debt. 

Based  on  data  compiled  by  the  Texas 
Attorney  General’s  office,  Bexar  County 
jailed  1,013  parents  in  fiscal  year  2009  for 
failure  to  pay  child  support,  while  Dallas, 
Harris,  Tarrant  and  Travis  counties  sent  a 
combined  631  parents  to  jail  that  year.  [See: 
PLN,  May,  2011,  p.22] . ' 

According  to  a 2011  blog  post  by 
Douglas  A.  Galbi,  Ph.D.,  an  estimated 
50,000  people  nationwide  are  in  jail  or 
prison  due  to  nonpayment  of  child  support, 
based  on  his  analysis  of  data  extrapolated 
from  four  states  - South  Carolina,  Vir- 
ginia, Indiana  and  Georgia.  However,  he 
noted  that  “Available  data  are  complex  and 
inconsistent,  even  when  provided  from  of- 
ficial sources  and  in  legal  proceedings,”  and 
the  “actual  total  number  might  plausibly  be 
between  25,000  and  90,000.” 

Regardless  of  the  actual  number  of 
people  serving  time  for  nonpayment  of 
child  support,  those  otherwise  law-abiding 
citizens  are  subject  to  the  same  conditions 
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of  confinement  as  other  prisoners.  They  may 
be  strip  searched,  denied  medical  care,  sub- 
jected to  excessive  force  by  guards,  or  even 
assaulted  or  raped  - the  same  abuses  that 
other  prisoners  routinely  face  in  U.  S.  prisons 
and  jails,  as  regularly  reported  in  PLN. 

For  example,  when  Anthony  McCoy 
was  booked  into  jail  in  Nashville,  Tennessee 
in  November  2009  for  failure  to  pay  child 
support,  a guard  ripped  out  a gold  “grill” 
that  was  cemented  to  his  teeth,  resulting 
in  dental  injuries.  McCoy  sued  and  settled 
the  case  in  March  2010  for  $95,000.  [See: 
PLN,  Nov.  2010,  p.28]. 

Two  administrators  at  the  Liberty 
County  Jail  in  Texas  - the  warden,  Timothy 
New,  and  the  chief  of  security,  Kenneth  R. 
Nunn  - were  fired  in  September  2012  follow- 
ing allegations  that  they  had  sexually  assaulted 
a female  prisoner  at  the  privately-operated 
facility.  According  to  a notice  of  claim  filed 
by  her  attorney,  Brandy  Nichole  O’Brien  said 
she  “was  repeatedly  subjected  to  assault  and 
battery,  sexual  assault,  deviant  sexual  assault, 
humiliation,  degradation  and  intentional  in- 
fliction of  emotional  distress....”  O’Brien  had 
been  jailed  for  failing  to  make  child  support 
payments.  [See:  ALA,  July  2014,  p.47]. 


Former  Los  Angeles  County  jail 
prisoner  Jay  Reynolds,  39,  was  arrested  in 
March  1999  on  an  out-of-state  warrant 
for  nonpayment  of  child  support.  A court 
ordered  his  release  after  the  other  state  de- 
clined to  extradite  him,  but  he  was  instead 
returned  to  j ail  where  he  was  brutally  beaten 
and  raped  by  two  other  prisoners.  He  filed 
suit  in  Los  Angeles  County  superior  court 
and  a jury  awarded  him  $1  million  on  No- 
vember 20,  2001,  though  all  but  $25,000 
of  the  verdict  was  later  overturned  by  the 
Court  of  Appeal.  [See:  PLN,  June  2002, 
p.21;  Aug.  2005,  p.34]. 

Tom  Harris  picked  the  wrong  time  to 
be  arrested  in  New  Orleans  for  nonpayment 
of  child  support.  He  was  booked  into  the 
Orleans  Parish  Prison  on  August  25, 2005, 
and  should  have  been  released  several  days 
later.  But  then  Hurricane  Katrina  made 
landfall,  Orleans  Parish  prisoners  were 
evacuated  to  other  facilities,  and  Harris  was 
not  freed  until  February  2016  - five  months 
later.  [See:  PLN,  May  2007,  p.l 8] . 

And  when  Mario  Ludovici  was  ar- 
rested in  October  2001  and  booked  into  the 
Lackawanna  County  Prison  in  Pennsylva- 
nia for  unpaid  child  support,  he  was  drunk. 


He  had  a verbal  altercation  with  guards  over 
a pair  of  sneakers  and  was  tackled,  choked 
and  handcuffed,  then  punched.  Jail  officials 
did  not  investigate  the  incident.  Ludovici 
filed  a federal  lawsuit  alleging  excessive 
force  and  deliberate  indifference,  which 
eventually  settled  for  $15,000.  [See:  PLN, 
Aug.  2005,  p.9]. 

In  some  cases  failure  to  pay  child  sup- 
port may  result  in  a death  sentence,  as  there 
are  numerous  examples  of  people  who  have 
died  after  being  jailed  for  nonpayment  - 
though  the  total  number  of  such  deaths  is 
unknown  because  no  agency  collects  that 
data. 

Last  month,  PLN  reported  the  April 
5,  2016  death  of  Darius  Robinson  at  a 
jail  in  Caddo  County,  Oklahoma.  His 
death  was  ruled  a homicide;  he  was  pep- 
per sprayed,  handcuffed  and  strangled  by 
a jail  guard  who  put  him  in  a neck  hold. 
The  medical  examiner  found  Robinson  had 
died  of  “asphyxiation  due  to  manual  neck 
compression.  ” He  was  reportedly  behaving 
erratically,  but  the  district  attorney  initially 
refused  to  release  surveillance  video  of  the 
incident.  Robinson  had  been  arrested  on 
a 2008  warrant  for  nonpayment  of  child 
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Jail  for  Failed  Child  Support  (cont.) 


support.  He  had  seven  children.  [See:  PLN, 
Aug.  2016,  p.20]. 

“The  jailers  choked  Darius  to  death, 
but  he  was  killed  by  the  justice  system  in 
Caddo  County,”  said  Bryan  Terrell,  one 
of  the  attorneys  representing  Robinsons 
family  members. 

On  May  23, 2016,  the  family  of  Phillip 
David  Anderson,  49,  filed  a federal  lawsuit 
over  his  death  at  the  Tuscaloosa  County 
jail  in  Alabama.  Anderson,  a father  of  four, 
had  been  jailed  on  a contempt  warrant  in 
a child  support  case  for  missing  a hearing. 
He  reportedly  screamed  in  pain  and  pleaded 
for  medical  care  for  a week  before  he  was 
finally  taken  to  a hospital  with  a “massively 
distended”  abdomen  in  February  2015.  His 
death  was  caused  by  an  untreated  perforated 
ulcer. 

“Defendants  rejected  or  belittled  Mr. 
Anderson’s  constant  begging  for  medical  at- 
tention,” the  lawsuit  stated.  “His  screams  in 
excruciating  agony  from  his  serious  medical 
condition  were  met  with  demands  that  he 
keep  quiet,  or  stop  faking  and  malingering.” 


R&B  singer  Sean  Levert  died  at  the 
Cuyahoga  County  jail  in  Ohio  in  2008 
while  serving  a 22-month  sentence  for 
failing  to  pay  190,000  in  outstanding  child 
support  debt.  Prior  to  his  incarceration  he 
had  been  taking  Xanax,  an  anti-anxiety 
medication,  which  the  judge  noted  and 
mentioned  to  the  sheriff.  However,  after 
being  booked  into  the  jail  Levert  never 
received  his  prescribed  Xanax  and  began 
suffering  withdrawal  symptoms  - talking 
to  himself  and  having  hallucinations. 

He  was  eventually  placed  in  a restraint 
chair,  and  medical  staff  failed  to  provide 
him  with  medications  ordered  by  the  jail’s 
doctor.  Following  Levert ’s  death  his  widow 
filed  a federal  lawsuit  that  settled  for  $4 
million  in  June  2010.  [See:  PLN,  Dec. 
2010,  p.20]. 

Frank  Crownover,  51,  facing  a felony 
charge  for  nonpayment  of  child  support, 
was  held  at  a jail  in  Ottawa  County,  Okla- 
homa in  January  2006.  He  argued  with 
his  cellmate,  Charles  Bowes,  25,  who  was 
awaiting  trial  on  rape  charges.  Bowes  killed 
Crownover  by  ramming  his  head  into  a 
wall,  and  was  subsequently  charged  with 
manslaughter.  The  incident  occurred  in  the 
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jail’s  protective  custody  unit.  [See:  PLN, 
Sept.  2006,  p.42] . 

And  on  July  24,  2001,  Michael  Deal, 
54,  a former  police  officer,  was  murdered  by 
other  prisoners  at  a countyjail  in  Savannah, 
Georgia.  He  was  strangled  to  death;  the 
prisoners  killed  him  to  ensure  he  didn’t 
snitch  on  an  escape  plot,  and  tried  to  make  it 
look  like  a suicide.  Deal  had  been  jailed  for 
nonpayment  of  child  support.  [See:  PLN, 
Nov.  2001,  p.30]. 

These  tragic  deaths  give  an  entirely 
new  meaning  to  “deadbeat”  parents  who  are 
jailed  for  failing  to  pay  child  support,  then 
end  up  dying  while  in  custody. 

Just  the  threat  or  possibility  of  incar- 
ceration can  put  child  support  debtors  at 
risk,  too.  In  June  2011,  Thomas  James  Ball, 
a veteran,  doused  himself  with  gasoline,  set 
himself  on  fire  and  burned  to  death  in  front 
of  the  courthouse  in  Keene,  New  Hamp- 
shire. He  had  battled  with  family  court 
services  for  a decade  over  child  custody 
issues  related  to  a domestic  violence  charge 
that  resulted  in  a not  guilty  verdict.  He  lost 
his  job  in  2009,  was  unable  to  keep  making 
child  support  payments  and  was  ordered  to 
attend  a contempt  hearing. 

Ball  reportedly  owed  thousands  in 
past  due  child  support,  and  his  ex-wife  had 
asked  the  court  to  put  him  in  jail.  Prior  to 
committing  suicide  he  filed  lawsuits  and 
participated  in  protests  at  the  courthouse,  to 
no  avail.  He  left  behind  a lengthy  “last  state- 
ment” that,  among  other  issues,  described 
his  frustration  with  the  justice  system  and 
child  support  enforcement. 

“The  ex-wife  lawyer  wants  me  jailed  for 
back  child  support.  The  amount  ranges  from 
$2,200  to  $3,000,  depending  on  who  you 
ask.  Not  big  money  after  being  separated 
over  ten  years  and  unemployed  for  the  last 
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two.  But  I do  owe  it.  If  I show  up  for  court 
without  the  money  and  the  lawyer  [says] 
jail,  then  the  judge  will  have  the  bailiff 
take  me  into  custody.  There  really  are  no 
surprises  on  how  the  system  works  once 
you  know  how  it  actually  works,”  he  wrote. 

More  recently,  Walter  L.  Scott,  50, 
was  shot  and  killed  by  North  Charleston, 
South  Carolina  police  officer  Michael  T. 
Slager  as  he  fled  from  a traffic  stop  for  a 
broken  taillight  on  April  4,  2015.  Slager 
claimed  that  Scott,  who  was  unarmed,  had 
tried  to  grab  his  Taser  during  a scuffle;  he 
shot  Scott  in  the  back  multiple  times  as 
he  was  fleeing.  Slager  then  picked  up  his 
Taser  and  dropped  it  near  Scott’s  body,  15 
to  20  feet  away,  in  an  apparent  attempt  to 
justify  the  shooting.  Slager  has  since  been 
indicted  on  murder  charges  and  also  faces 
federal  charges  for  violating  Scott’s  civil 
rights  by  killing  him. 

Why  did  Scott  try  to  run  from  the 
traffic  stop?  He  had  an  outstanding  warrant 
for  failure  to  pay  child  support  for  his  four 
children,  and  previously  had  been  jailed  for 
nonpayment.  “He  had  back  child  support 
and  didn’t  want  to  go  to  jail  for  back  child 
support,”  said  Chris  Stewart,  an  attorney 


representing  Scott’s  family. 

Scott’s  death  highlighted  the  plight 
that  many  noncustodial  parents  face.  Years 
before,  he  was  incarcerated  for  15  days  for 
nonpayment,  even  though  he  claimed  a 
state  agency  had  misdirected  his  child  sup- 
port payment  to  the  mother  of  one  of  his 
other  children.  By  the  time  he  was  released 
from  jail,  he  had  lost  his  135,000-a-year 
job  at  a filmmaking  company.  In  frustra- 
tion he  turned  to  alcohol  and  went  through 
cycles  of  brief  employment,  during  which 
he  paid  child  support,  and  unemploy- 
ment, which  resulted  in  three  stints  in  jail 
for  failure  to  pay.  One  of  those  times  he 
served  five  months.  Scott  had  participated 
in  a parenting  program  called  Father  to 
Father  in  an  effort  to  get  back  on  track 
with  his  payments,  but  his  child  support 
debt  continued  to  grow  while  he  was 
incarcerated;  at  the  time  of  his  death  he 
owed  over  118,000. 

“I  hate  it  to  see  when  fathers  don’t 
pay  child  support,  [but]  killing  someone 
over  it  - that’s  just  mind-boggling,”  said 
Sue  Berkowitz,  director  of  the  Appleseed 
Legal  Justice  Center  in  Columbia,  South 
Carolina. 


While  the  above  examples  involve 
noncustodial  parents  who  owed  child  sup- 
port, parents  who  have  custody  of  their 
children  are  not  immune  from  imprison- 
ment because  support  and  custody  issues  are 
sometimes  handled  by  the  court  separately. 

Henry  Peisch,  56,  learned  that  when 
he  was  arrested  on  April  8 , 20 1 6 in  B ergen 
County,  New  Jersey  for  failure  to  pay  child 
and  spousal  support.  Although  three  of 
Peisch’s  four  children  live  with  him  (two 
of  whom  are  now  adults),  he  was  ordered 
to  pay  child  support  for  all  four  to  his  ex- 
wife,  who  has  custody  of  his  youngest  child, 
in  addition  to  spousal  support.  The  court 
reportedly  told  Peisch  to  sell  his  vehicle  to 
pay  $3,000  in  child  support  debt,  and  also 
ordered  him  to  participate  in  a work  release 
program  at  the  jail  to  earn  income  to  apply 
towards  his  past  due  child  support. 

According  to  the  Bergen  Record,  “By 
the  end  of  2013  more  than  40  Orders  from 
Bergen  County  Family  judges  incarcerating 
parents  for  non-support  had  been  over- 
turned, most  by  the  New  Jersey  Supreme 
Court.  Those  appeals  showed  a systematic 
denial  of  basic  due  process  to  litigants  facing 
incarceration.” 
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Jail  for  Failed  Child  Support  (cont.) 


Flaws  in  the  System 

In  setting  up  the  CSE  program,  Con- 
gress  intended  to  create  a fair  and  efficient 
system  to  ensure  that  parents  meet  their 
child  support  obligations.  Assumptions 
underpinning  the  program  were  based  on 
studies  that  indicated  most  noncustodial 
fathers  could  pay  some  child  support,  and 
their  incomes  tended  to  “rise  relatively 
rapidly”  within  a few  years  after  fathering 
a child.  Those  assumptions  work  well  for 
upper-  and  middle-class  parents,  but  not 
when  applied  to  poor  parents  - especially 
those  receiving  government  aid. 

Parents  on  the  lower  end  of  the  socio- 
economic spectrum  often  face  barriers  to 
employment.  This  is  due  to  a combination 
of  factors  such  as  limited  education  and 
work  skills,  substance  abuse  addictions, 
criminal  records  and  health-related  prob- 
lems. Traditionally,  noncustodial  parents 
have  had  limited  or  no  access  to  welfare- 
type  programs  such  as  financial  assistance, 
employment-related  services  from  TANF, 
Medicaid,  food  stamps  and  the  Earned 
Income  Tax  Credit.  In  other  words,  they 
are  required  to  support  their  children  but 
receive  none  of  the  government  benefits 
to  which  custodial  parents  may  be  eligible. 

With  fewer  employment  opportunities 
and  often  little  understanding  of  the  court 
system  - which  bases  child  support  pay- 
ments on  the  income  the  court  presumes 
the  noncustodial  parent  could  be  earning 
rather  than  their  actual  income  - poor 
noncustodial  parents  are  more  likely  to 
accrue  large  child  support  debts  they  will 
never  be  able  to  pay. 


As  a result  they  are  subject  to  a number 
of  sanctions,  including  having  their  driver’s 
license  suspended  - which  makes  it  dif- 
ficult for  them  to  get  to  work  if  they  have 
a job  - and  civil  or  criminal  contempt  and 
incarceration. 

There  are  many  negative  collateral 
consequences  to  jailing  people  due  to 
unpaid  child  support.  Notably,  it  locks 
poor  noncustodial  parents  into  a cycle  of 
poverty,  diminishes  their  ability  to  find 
work  (or  better-paying  jobs),  and  makes 
it  difficult  or  impossible  to  participate  in 
academic  classes  or  vocational  training  to 
expand  their  employment  options.  Some- 
times other  family  members  will  pay  the 
child  support  a noncustodial  parent  owes 
to  keep  him  out  of  jail;  thus,  child  support 
enforcement  can  impact  more  people  than 
just  the  delinquent  parent. 

The  most  obvious  flaw  of  incarcerating 
parents  who  owe  child  support  is  that  when 
they  are  unable,  as  opposed  to  unwilling, 
to  make  child  support  payments,  they  are 
still  unable  to  pay  while  behind  bars.  Most 
people  cannot  pay  anything  when  in  jail, 
and  if  they  were  employed  prior  to  being 
imprisoned  they  may  lose  their  job  by  the 
time  they  get  out  - making  it  even  harder 
to  catch  up  on  past  due  child  support. 

“If  the  goal  of  the  child  support  sys- 
tem is  to  get  support  for  children,  parents 
can’t  do  that  if  they’re  incarcerated,”  noted 
CUNY  law  professor  Ann  Cammett,  an 
expert  on  child  support  issues. 

Further,  child  support  debt  accumu- 
lates during  incarceration  because  a parent’s 
court-ordered  child  support  does  not  stop 
when  he  is  jailed  unless  he  successfully 
moves  for  an  order  to  modify  the  payments. 
Many  prisoners  do  not  know  this.  In  some 
cases,  such  as  in  Nebraska,  prison  officials 


have  obstructed  efforts  to  inform  prison- 
ers how  they  can  file  motions  to  modify 
their  child  support  orders.  [See:  PLN,  Oct. 
2014,  p.52]. 

According  to  2010  data  from  the  Office 
of  Child  Support  Enforcement,  of  the  5.2 
million  parents  in  the  U.S.  who  owed  child 
support  that  year,  approximately  662,000 
were  incarcerated  (the  vast  majority  for 
offenses  unrelated  to  child  support). 

Most  prisoners  lack  the  resources 
necessary  to  continue  paying  child  support. 
But  since  their  court-ordered  support  pay- 
ments continue  to  be  based  on  presumed  or 
imputed  income  instead  of  actual  earnings, 
and  because  downward  modifications  of 
child  support  orders  are  difficult  to  obtain, 
prisoners  often  owe  significant  arrearages 
- sometimes  tens  of  thousands  of  dollars  - 
when  they  are  released. 

This  can  lead  to  their  re-incarceration  if 
they  fail  to  pay  past  due  child  support  once 
they  get  out.  Child  support  obligations  can 
have  other  consequences  for  former  prison- 
ers, too.  In  Tennessee,  for  example,  parents 
with  felony  convictions  who  are  not  current 
on  child  support  payments  are  unable  to 
vote  - although  that  restriction  does  not 
apply  to  delinquent  parents  without  felony 
records. 

Studies  report  mixed  findings  on  pris- 
oners who  are  released  while  facing  large 
debts.  Some  research  suggests  that  owing 
past  due  child  support  may  help  a former 
prisoner  redefine  himself  and  cease  criminal 
activity  in  favor  of  responsible  parenthood. 
Other  studies  indicate  that  significant  debt 
provides  an  incentive  for  released  prisoners 
not  to  seek  employment  or  to  work  in  the 
underground  economy  where  income  is 
not  reported.  The  latter  trend  is  stronger  in 
cases  where  child  support  orders  are  out- 
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of-proportion  to  former  prisoners’  income, 
leaving  them  with  little  to  live  on  after 
making  support  payments. 

Alternative  Approaches 
and  Reforms 

Faced  with  a highly  successful  way  to 
collect  child  support  - payroll  deductions 
- and  a very  unsuccessful  method  - incar- 
ceration - some  advocates  have  suggested 
helping  parents  obtain  jobs  so  they  can 
earn  income  to  pay  their  support  obliga- 
tions rather  than  letting  them  sit  in  jail. 
This  could  be  accomplished  through  the 
provision  of  vocational  training,  job  place- 
ment services  or  government-sponsored 
work  programs. 

In  Texas,  judges  can  require  a noncus- 
todial parent  of  a child  who  receives  TANF 
to  either  participate  in  the  Texas  Noncus- 
todial Parent  Choices  Program  (a  work 
program),  pay  the  child  support  they  owe 
or  face  incarceration.  The  program  is  funded 
by  the  Texas  Workforce  Commission  and 
the  Texas  Attorney  General’s  office. 

If  the  noncustodial  parent  is  employed 
surreptitiously,  the  work  program  will  likely 
conflict  with  their  under-the-table  source 
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these  rarely  occur  Such  inspections 
would  immediately  improve  the 
living  conditions  for  all  inmates 
and  staff.  Please  join  me  in  a 
campaign  demanding  that  officials 
begin  making  such  inspections  by 
writing  to  elected  officials.  The 
outside  world  is  waking  up  to  the 
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working  to  force  change. 
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of  income,  forcing  them  to  admit  the  em- 
ployment and  make  payments  towards 
outstanding  child  support.  If  the  noncusto- 
dial parent  is  unemployed,  the  program  can 
help  them  secure  a job.  According  to  the 
Texas  CSE  website,  on  average,  participating 
noncustodial  parents  made  no  child  support 
payments  for  the  eight  months  prior  to  en- 
tering the  program.  They  paid  an  average  of 
1176  per  month  in  the  first  year  after  program 
completion  - an  increase  of  57%  compared 
to  a control  group  of  similar  noncustodial 
parents  not  enrolled  in  the  program. 


The  idea  for  the  Texas  Noncusto- 
dial Parent  Choices  program  originated  in 
Missouri,  which  implemented  a Fathering 
Court  in  1998. The  Fathering  Court  allows 
a noncustodial  parent  who  is  behind  in  child 
support  and  facing  incarceration  to  have 
his  prosecution  deferred.  A case  manager 
develops  an  action  plan  with  the  parent  to 
help  him  become  a more  responsible  father; 
community  partners  provide  job  training 
and  employment  while  he  participates  in 
parenting  classes.  When  the  parent  com- 
pletes the  action  plan,  the  prosecution  is 
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Jail  for  Failed  Child  Support  (cont.) 


dismissed.The  Fathering  Court  concept  has 
spread  to  Alabama,  Iowa,  Louisiana,  Texas 
and  Washington,  D.C. 

South  Carolina  received  a federal  grant 
in  2014  to  fund  “Operation  Work,”  which 
helps  parents  who  owe  child  support  meet 
their  obligations.  The  program  includes 
counselors,  job  coaches  and  other  staff who 
enroll  parents  in  education  courses  and  help 
them  gain  employment  skills;  their  child 
support  payments  are  suspended  while 
participating  in  the  program. 

In  Virginia,  the  Intensive  Case  Moni- 
toring (ICM)  program  began  as  a pilot 
project  in  four  courts  in  2008,  and  ex- 
panded to  31  by  2016.  It  followed  decades 
of  intensive  and  unsuccessful  child  support 
enforcement  efforts  that  included  incar- 
ceration and  even  public  shaming  through 
newspaper  ads  that  displayed  the  names 
and  photos  of  child  support  debtors  and 
the  amounts  they  owed. 

The  ICM  program  places  parents  who 
owe  child  support  on  monitoring  instead  of 
in  jail.  Participation  in  a weekly  group  for 
men  called  Club  Reinvent  is  mandatory;  the 
meetings  offer  a combination  of  practical 
advice  and  tips  on  job  hunting,  counsel- 
ing and  group  discussion  to  help  the  men 
become  better  fathers. 

ICM  program  requirements  include 
making  regular  child  support  payments, 
regardless  of  the  amount,  and  providing  doc- 
umented proof  of  seeking  employment.  Over 
2,700  parents  have  participated  in  ICM 
and  about  1,000  were  dropped  for  failing  to 
meet  the  requirements.  State  officials  have 
collected  about  $4  million  through  ICM; 
parents  who  complete  the  program  pay  an 
average  of  $185  per  month  after  graduation 
compared  with  $75  before  enrolling. 

At  least  24  other  states  have  established 
employment  programs  for  noncustodial 
parents  in  partnership  with  state  and  local 
workforce  agencies.  Ensuring  that  parents 
have  jobs,  which  means  child  support  can 
be  collected  through  payroll  deductions,  is 
certainly  more  effective  than  incarcerating 
poor  and  unemployed  parents  who  are  un- 
able to  make  support  payments.  After  all,  if 
the  goal  is  to  ensure  that  parents  pay  their 
child  support,  government  agencies  should 
provide  resources  and  services  that  help 
them  meet  that  goal  instead  of  punishing 
or  imprisoning  them  for  nonpayment. 


Beyond  work  programs,  systemic  re- 
forms are  needed  to  ensure  that  the  child 
support  system  is  fair  and  puts  the  needs 
of  children  first  - since  child  support  is  in- 
tended to  benefit  the  child.  It  can  reasonably 
be  argued  that  forcing  noncustodial  parents 
into  poverty,  or  putting  them  in  jail  where 
they  are  sometimes  abused  or  killed,  is  not 
in  the  best  interests  of  their  children. 

Some  reforms  that  should  be  consid- 
ered include  basing  child  support  orders 
on  a noncustodial  parent’s  actual,  not 
presumed,  income;  making  modification 
of  child  support  orders  easier  when  the 
noncustodial  or  custodial  parent’s  income 
or  employment  status  changes;  reducing  or 
eliminating  fees  and  interest  on  past  due 
child  support;  and  automatically  suspend- 
ing child  support  payments  when  a parent 
is  incarcerated. 

Currently,  child  support  orders  do  not 
have  to  be  based  on  a parent’s  actual  income; 
in  some  cases  courts  can  find  that  parents 
are  “voluntarily  underemployed,”  and  set 
child  support  orders  based  on  the  wages 
the  court  thinks  the  parent  could  or  should 
be  earning  - even  if  they  have  repeatedly 
applied  for  and  failed  to  find  higher-paying 
jobs.  Conversely,  there  is  no  requirement  for 
custodial  parents  to  be  employed. 

At  a minimum,  child  support  orders 
should  reflect  an  amount  that  noncustodial 
parents  are  actually  able  to  pay.  A 2012  study 
by  the  Center  for  Policy  Research  found  that 
parents  paid  a much  higher  amount  of  their 
child  support  obligations  when  placed  on 
a reasonable  payment  schedule  they  could 
meet,  rather  than  facing  payments  that 
were  impossible  to  make.  Current  federal 
guidelines  allow  states  to  take  up  to  65%  of 
a parent’s  pretax  income  for  child  support, 
which  can  leave  them  without  enough  to  live 
on  and  encourages  nonpayment. 

“When  people  have  orders  that  they 
can’t  comply  with,  it  doesn’t  motivate  them 
to  work  and  pay.  It  does  the  opposite,”  said 
CSE  Commissioner  Vicki  Turetsky. 

Further,  suspending  drivers’ licenses  or 
professional  licenses  as  sanctions  for  failure 
to  pay  child  support  should  be  discontinued. 
A suspended  driver’s  license  makes  it  hard 
for  parents  to  drive  to  work  or  look  for 
employment,  while  suspending  professional 
licenses  ensures  it  is  impossible  for  parents 
to  work  in  their  profession  and  thus  earn 
income  subject  to  child  support  deductions. 

Incarceration  should  be  a last  resort, 
and  parents  who  face  jail  time  should  be 


provided  legal  representation  if  they  cannot 
afford  to  hire  an  attorney,  as  with  criminal 
cases.  Two  states,  Kentucky  and  North 
Carolina,  have  programs  where  parents  who 
owe  child  support  are  placed  on  house  arrest 
and  electronic  monitoring  instead  of  being 
jailed.  While  electronic  monitoring  has  its 
own  shortcomings,  it  at  least  allows  parents 
to  keep  working  or  looking  for  employment 
rather  than  sitting  in  a cell. 

More  radical  child  support  reforms 
include  adopting  a model  whereby  the 
government  provides  guaranteed  minimum 
child  support  payments  to  custodial  parents, 
then  collects  funds  from  noncustodial 
parents  based  on  their  ability  to  pay.  This 
is  the  model  used  in  most  European  na- 
tions, which  ensures  that  custodial  parents 
receive  child  support  even  if  the  other  par- 
ent is  unemployed,  disabled,  incarcerated 
or  otherwise  unable  to  make  payments.  It 
would  replace  the  current,  somewhat  similar 
practice  of  providing  financial  aid  to  par- 
ents through  TANF,  then  seeking  TANF 
reimbursements  from  noncustodial  parents. 

In  2014,  the  Obama  administration 
proposed  new  child  support  enforcement 
regulations  that  would  classify  incarceration 
as  an  “involuntary”  circumstance  and  allow 
imprisoned  parents  to  have  their  child  sup- 
port payments  reduced  or  suspended.  This 
would  prevent  prisoners  from  being  released 
with  massive  debts  that  put  them  at  risk  of 
re-incarceration,  though  they  would  still 
need  to  file  motions  to  modify  their  child 
support  orders.  Currently,  14  states  do  not 
allow  child  support  modifications  even 
when  parents  are  in  prison  or  jail. 

The  regulations,  which  also  require 
state  agencies  to  inform  prisoners  of  their 
ability  to  modify  child  support  payments, 
“will  make  sure  that  arrears  don’t  accumu- 
late endlessly  while  a parent  is  incarcerated,” 
explained  Turetsky.  “Jail  is  appropriate  for 
someone  who  is  actively  hiding  assets,  not 
appropriate  for  someone  who  couldn’t  pay 
the  order  in  the  first  place.” 

The  proposed  regulations  would  also 
change  existing  rules  to  ensure  that  child 
support  orders  are  based  on  a parent’s  actual 
income  instead  of  imputed  or  presumed 
income,  and  take  into  account  the  “subsis- 
tence needs”  of  noncustodial  parents.  The 
regulations,  scheduled  to  be  implemented  in 
2017,  drew  opposition  from  some  members 
of  Congress. 

“I  am  fundamentally  opposed  to 
policies  that  allow  parents  to  abdicate  their 
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responsibilities,  which,  in  turn,  results  in 
more  families  having  to  go  on  welfare,” 
stated  U.S.  Senator  Orrin  G.  Hatch,  who 
chairs  the  Senate  Finance  Committee. 
Senator  Hatch  and  other  federal  lawmak- 
ers have  introduced  legislation  that  would 
prevent  the  new  child  support  regulations 
from  going  into  effect. 

Regardless  of  what  if  any  reforms  are 
implemented,  it  must  be  acknowledged 
that  incarcerating  parents  who  owe  child 
support  is  especially  irresponsible  from  an 
economic  perspective.  A 2012  study  by  the 
Vera  Institute  of  Justice  found  the  average 
cost  of  a state  prisoner  was  $31,286  per  year. 
It  makes  little  sense  to  imprison  parents 
who  fail  to  pay  child  support  when  taxpay- 
ers must  bear  the  cost  of  their  confinement, 
and  when  incarceration  does  not  resolve 
the  issue  of  unpaid  child  support  - which 
remains  unpaid  while  they  are  locked  up. 
Rather,  the  cost  of  a prison  or  jail  term 
would  be  better  spent  helping  poor  and 
unemployed  parents  find  jobs  and  become 
more  responsible  fathers  and  mothers. 

Special  thanks  to  Melanie  Abbott for  conduct- 
ing the  research  for  this  article. 
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A LOT  HAS  BEEN  WRITTEN  ABOUT  MASS 
incarceration  and  the  role  drug  laws 
have  played  in  boosting  the  nation’s  prison 
and  jail  population.  While  it  is  intuitive  to 
expect  prisoners  to  be  accused  or  convicted 
of  criminal  offenses,  the  reality  is  that  tens 
of  thousands  of  people  - nearly  all  men  and, 
as  usual,  disproportionately  men  of  color, 
and  nearly  always  poor  - are  languishing 
behind  bars  not  because  they  committed  a 
crime  but  because  they  are  too  poor  to  pay 
court-ordered  child  support.  While  much 
attention  has  been  focused  recently  on  “debt- 
ors’ prisons,”  where  people  are  incarcerated 
due  to  their  inability  to  pay  fines,  fees  and 
court  costs,  prisoners  serving  time  for  non- 
payment of  child  support  are  largely  ignored. 

This  month’s  cover  story  is  the  first  ar- 
ticle to  examine  this  issue  nationally.  Jailing 
people  who  owe  child  support  first  came  to 
my  attention  in  2010  when  PLN  was  suing 
the  Berkeley  County  jail  in  South  Carolina, 
which  banned  all  books  and  magazines  except 
the  Bible.  [See:  PLN,  Feb.  2012,  p.14;  Nov. 
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From  the  Editor 

by  Paul  Wright 

2010,  p.38].  While  reviewing  the  jail  roster 
I noticed  that  over  half  the  population  of 
around  500  prisoners  had  not  been  accused  or 
convicted  of  a crime, but  were  imprisoned  for 
nonpayment  of  child  support.  That  made  me 
wonder  how  many  of  the  nation’s  2.3  million 
prisoners  are  locked  up  because  they  are  too 
poor  to  pay  child  support.  It  turns  out  that 
like  many  important  things  in  America,  such 
as  how  many  people  are  killed  by  the  police 
annually  and  how  much  it  costs  to  operate 
sex  offender  databases  and  registries,  nobody 
really  knows.  Many  thanks  go  to  Melanie  Ab- 
bott, a student  volunteer  at  PLN  who  spent  a 
lot  of  time  tracking  down  the  numbers  and 
compiling  what  little  data  exists  on  people 
incarcerated  for  failure  to  pay  court-ordered 
child  support. 

Historically,  governments  have  waited 
until  people  commit  crimes  before  im- 
prisoning them,  and  the  evolution  of  the 
police  state  may  be  to  incarcerate  people 
for  crimes  they  might  commit  in  the  future 
- for  example,  the  civil  commitment  of  sex 
offenders.  The  next  step  of  the  police  state 
is  imprisoning  tens  of  thousands  of  people 
for  what  is  not  even  a crime,  such  as  failing 
to  pay  child  support.  Incarcerating  people 
who  have  broken  no  law  but  cannot  afford 
to  pay  court-ordered  child  support  is  a 
brilliant  way  to  lock  up  poor  citizens  who 
are  not  criminals  and  probably  never  will 
be.  Of  course  this  is  being  done  under  the 
guise  of  “helping  the  children,”  as  nothing 
helps  children  like  imprisoning  their  par- 
ents because  they  are  poor. 

And  sometimes  it’s  a death  sentence. 
Walter  Scott,  a 50-year-old  African  Ameri- 
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can  man,  was  shot  in  the  back  and  murdered 
by  police  officer  Michael  Slager  in  South 
Carolina  in  April  2015.  Scott,  who  was 
stopped  for  a broken  brake  light,  ran  from  the 
traffic  stop  because  he  had  a bench  warrant 
for  failure  to  pay  child  support.  Presumably 
his  four  children  will  reap  the  benefits  of 
any  lawsuit  filed  over  their  father’s  death 
at  the  hands  of  officer  Slager,  who  is  now 
facing  murder  charges.  Or  consider  the  case 
of  R&B  singer  Sean  Levert,  who  was  sen- 
tenced to  22  months  for  failing  to  pay  around 
$90,000  in  child  support.  Once  booked  into 
a jail  in  Cuyahoga  County,  Ohio,  he  was  not 
provided  with  his  prescribed  anti-anxiety 
medication  Xanax  and  died  as  a result.  In 
2010  the  jail  settled  a wrongful  death  suit 
filed  by  his  ex-wife  for  $4  million.  [See:  PLN, 
Dec.  2010,  p.20] . How  many  other  prisoners 
have  died  for  the  capital  offense  of  being  too 
poor  to  pay  child  support?  No  one  knows 
because  no  one  is  counting. 

We  hope  this  month’s  cover  story  will 
spur  more  interest  in  this  topic,  which  is 
grossly  underreported  and  further  illustrates 
the  level  and  degree  that  poverty  has  been 
criminalized  and  punished  in  the  U.S. 

In  other  news,  The  Habeas  Citebook, 
Second  Edition  has  been  received  from 
the  printer  and  is  being  shipped.  Anyone 
desiring  to  order  this  latest  updated  book 
from  PLN  Publishing  can  do  so  now  - see 
ordering  details  on  pages  69-70. 

Starting  this  month,  we  are  asking  for 
donations  for  our  annual  fundraiser.  You 
will  soon  be  receiving  the  2015  annual 
report  for  the  Human  Rights  Defense  Cen- 
ter, PLNs  parent  non-profit  organization, 
which  describes  what  we  accomplished 
during  the  past  year  as  well  as  our  goals  for 
the  future.  Right  now  one  of  our  top  goals 
is  to  hire  another  attorney  to  expand  our 
litigation  capacity,  so  we  can  better  chal- 
lenge restrictive  communication  policies  in 
prisons  and  jails  - including  fee-based  video 
visitation  and  unconstitutional  censorship. 
We  also  need  your  help  to  continue  our 
Campaign  for  Prison  Phone  Justice,  which 
is  ongoing.  If  you  can  make  a donation 
to  support  HRDC,  please  do  so;  we  can’t 
accomplish  all  the  work  we  do  without 
your  support.  If  you  cannot  donate,  please 
encourage  others  to  make  a contribution. 

Enjoy  this  issue  of  PLN. 
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Third  Circuit  Reverses  Dismissal 
of  New  Jersey  Prisoner's  Suit 


On  November  16,  2015,  the  Third 
Circuit  Court  of  Appeals  reversed  the 
dismissal  of  a civil  rights  action  brought  by 
a former  Newjersey  state  prisoner  who  was 
housed  at  a community  corrections  facility 
and  allegedly  mistreated  when  she  was 
repeatedly  returned  to  prison. 

Alexandra  Chavarriaga  was  in  the 
custody  of  the  New  Jersey  Department  of 
Corrections  (DOC)  at  the  Garrett  House,  a 
residential  community  release  program,  when 
she  was  transferred  three  times  to  the  Edna 
Mahan  Correctional  Facility  between  2010 
and  2011  due  to  rule  violations.  During  each 
transfer  she  was  held  en  route  at  the  New 
Jersey  State  Prison,  where  she  was  kept  naked 
in  a cell  that  had  no  potable  water  and  was  not 
ofFered  any  water  to  drink  for  up  to  three  days. 
She  claimed  that  guards  “told  her  to  drink 
from  the  cell’s  toilet  bowl.”To  receive  a shower, 
she  was  required  to  walk  naked,  handcuffed 
and  manacled,  down  a hallway  in  full  view  of 
male  prisoners.  She  was  also  denied  medica- 
tion for  migraines  and  menstrual  cramps,  and 
denied  sanitary  napkins. 

During  her  second  transfer  and  stay  at 
the  Newjersey  State  Prison,  she  was  sub- 
jected to  a body  cavity  search  of  her  rectum 
and  vagina  that  was  so  painful  she  cracked 
a molar  clenching  her  teeth.  She  alleged 
much  of  this  mistreatment  was  in  retaliation 
for  having  filed  an  excessive-use-of-force 
lawsuit  against  Somerset  County  detectives. 

Chavarriaga  brought  a state  civil  rights 
action  pursuant  to  42  U.S.C.  §§  1983, 1985 
and  1986  and  parallel  Newjersey  state  law 
against  the  DOC,  New  Jersey’s  attorney 
general  and  commissioner  of  corrections, 
as  well  as  named  and  unnamed  DOC  em- 
ployees. The  case  was  removed  to  federal 
district  court,  which  granted  the  defendants’ 
motion  to  dismiss.  Chavarriaga  appealed. 

The  Third  Circuit  upheld  the  dismissal 
of  the  attorney  general  and  DOC  com- 
missioner as  they  were  neither  directly 
involved  in  the  abusive  incidents  nor  had 
they  formulated  a policy  that  resulted  in 
Chavarriaga’s  mistreatment.  It  also  affirmed 
the  dismissal  of  the  named  DOC  employees 
due  to  a lack  of  their  direct  involvement; 
however,  the  Court  of  Appeals  reversed 
the  dismissal  of  the  unnamed  defendants. 

The  Court  held  that  being  required  to 
remove  clothing  and  remain  naked  was  likely 


not  a violation  of  a prisoner’s  civil  rights,  as- 
suming that  shelter  from  the  elements  was 
provided.  However,  parading  a nude  female 
prisoner  in  front  of  male  prisoners  did  impli- 
cate civil  rights  violations,  “because  forcing 
her  to  be  naked  in  these  circumstances  would 
be  a malicious  act  intended  to  humiliate  her 
for  no  legitimate  penological  reason. ’’Being 
denied  potable  water  for  multiple  days,  be- 
ing denied  medication  and  sanitary  napkins, 
and  being  subjected  to  an  excessively  painful 
body  cavity  search  conducted  in  violation  of 
prison  policy  also  stated  causes  of  action. 

Accordingly,  the  Third  Circuit  re- 
versed the  dismissal  of  Chavarriaga’s  Eighth 
Amendment  claim  and  parallel  state  law 
claims  alleging  the  abusive  body  cavity  search 
constituted  cruel  and  unusual  punishment.  It 
also  reversed  the  dismissal  of  her  equal  protec- 
tion claims  and  related  state  law  claims  over 
the  denial  of  potable  water,  sanitary  napkins 
and  medication,  and  being  exposed  naked  in 
the  presence  of  male  prisoners.  The  dismissal 
of  the  remaining  claims,  the  attorney  general, 
DOC  commissioner  and  the  named  defen- 
dants was  upheld,  and  the  case  remanded  to 
the  district  court  for  further  proceedings. 

Chavarriaga  was  represented  on  appeal 
by  attorneys  Fredric  J.  Gross  and  Noel  C. 
Crowley.  See:  Chavarriaga  v.  State  of  New 
Jersey  Department  of  Corrections,  806  F.3d 
210  (3d  Cir.  2015). 

The  case  remains  pending  on  remand, 
but  a magistrate  judge  has  recommended 
dismissal  with  prejudice  after  Chavarriaga’s 
attorney  withdrew  and  she  failed  to  comply 
with  court  orders  to  retain  new  counsel  and 
appear  in  court. 
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Securus  Settles  Lawsuit  Alleging  Improper 
Recording  of  Privileged  Prisoner  Calls 


Attorneys  and  advocates  for  peo- 
ple  incarcerated  in  local  jails  in  Austin, 
Texas  have  settled  a federal  lawsuit  against 
telecommunications  company  Securus 
Technologies,  with  an  agreement  ostensibly 
designed  to  ensure  that  privileged  legal 
communications  between  defense  attor- 
neys and  their  clients  are  not  improperly 
recorded. 

The  suit,  originally  filed  in  April  2014 
by  the  Austin  Lawyers  Guild,  the  Prison 
Justice  League  and  several  individually 
named  defense  attorneys,  alleged  that  Se- 
curus recorded  confidential  and  privileged 
communications  between  lawyers  and  de- 
tainees that  were  then  accessed  and  listened 
to  by  prosecutors.  Local  prosecutors’ offices 
and  the  Travis  County  Sheriff’s  Office  - 
which  manages  the  county’s  jail  facilities 
- were  also  named  as  parties  to  the  suit. 

The  Intercept  first  reported  on  the  Aus- 
tin lawsuit  in  our  November  2015  story 
about  an  unprecedented  hack  of  a recorded 
calls  database  belonging  to  Securus.  An 
anonymous  hacker  provided  the  data 
via  SecureDrop,  including  records  related 
to  more  than  70  million  individual  calls 
placed  by  prisoners  to  1.3  million  unique 
phone  numbers  over  a 2 1/2-year  period. 
In  a follow-up  story,  we  reported  finding 
within  that  data  at  least  57,000  calls  made 
by  detainees  to  lawyers,  including  calls  that 
individual  attorneys  confirmed  had  been 
set  up  in  advance  to  be  privileged  - and 
therefore  unrecorded  - communications. 
[See:  PLN,  August  2016,  p.l]. 

The  Austin  lawsuit  was  unrelated  to  the 
revelations  resulting  from  the  leaked  Secu- 
rus database,  but  lent  context  to  the  hack, 
as  well  as  credence  to  claims  by  prisoners 
themselves,  who  often  insist  that  all  of  their 
communications  are  recorded. 

The  settlement  requires  the  Travis 
County  Sheriff’s  Office  to  establish  within 
90  days  - with  Securus’s  assistance  - an 
online  system  that  allows  defense  attorneys 
to  place  their  phone  numbers  on  a “private 
do  not  record  list,”  along  with  an  “access 
log”  to  flag  any  privileged  calls  that  are,  in 
fact,  listened  to  bylaw  enforcement.  The  log 
must  contain  the  name  of  the  prisoner,  the 
phone  number  he  or  she  called,  the  name 


by  Jordan  Smith,  The  Intercept 

of  the  person  who  listened  to  the  call,  and 
information  about  when  the  breach  hap- 
pened. The  settlement  also  requires  local 
prosecutors  to  provide  defense  attorneys 
with  a written  “access  of  call”  letter  notify- 
ing them  of  each  breach.  (Exempt  from 
the  requirements  are  calls  accessed  by  law 
enforcement  pursuant  to  a court  order, 
subpoena  or  search  warrant.) 

Securus  never  responded  to  repeated 
requests  for  comment  for  either  of  our  sto- 
ries on  the  hack,  though  in  the  wake  of  the 
November  report,  the  company  issued  a press 
statement  insisting  that  there  was  “absolutely 
no  evidence”  that  any  attorney-client  calls 
had  been  recorded  “without  the  knowledge 
and  consent”  of  the  parties  to  each  call- 

in  its  2014  challenge  to  the  Austin  law- 
suit, Secums  noted  that  government  intrusion 
into  the  attorney- client  relationship  could  be 
a violation  of  the  Sixth  Amendment  right 
to  effective  counsel.  But  the  company  in- 
sisted that  it  has  abided  by  its  policy  of  not 
recording  privileged  phone  calls  - while  at 
the  same  time  maintaining  that  any  existing 
recordings  were  voluntarily  turned  over  by 
the  state  to  defense  attorneys  during  dis- 
covery in  individual  criminal  cases.  What’s 
more,  Securus  argued  that  the  plaintiffs 
had  not  proven  that  “such  recordings”  had 
any  adverse  effects  on  their  cases.  “Securus 
acknowledges  that  Plaintiffs  have  alleged 
that  recorded  attorney-client  calls  have 
been  shared  with  prosecutors,  but  they  have 
failed  to  articulate  a single  instance  where 
they  have  been  harmed  or  prejudiced,”  the 
company  said. 

Prior  to  the  release  of  the  hacked 
Securus  data,  the  company  was  likely  best- 
known  for  the  exorbitant  rates  and  fees 
it  charges  prisoners  and  their  families  for 
phone  calls  - a circumstance  highlighted  by 
an  ongoing  challenge  to  those  charges  (and 
charges  by  the  company’s  competitors), 
which  for  years  has  been  pending  before 
the  Federal  Communications  Commis- 
sion. The  FCC  took  action  to  set  interim 
rate  curbs  for  interstate  calls  in  2013;  in 
October  2015  it  went  further,  curbing  rates 
and  fees  for  both  interstate  and  intrastate 
calls.  Securus  and  industry  leader  Global 
TePLink  have  sued  to  block  provisions  of 


the  FCC  rulings  from  taking  effect,  and  the 
U.S.  Court  of  Appeals  in  D.C.  has  blocked 
the  new  rate  caps  from  taking  effect  until 
the  lawsuit  is  settled. 

The  mass  recording  of  prisoner  tele- 
phone calls  is  a fairly  recent  practice,  sold 
by  private  telecom  companies  like  Securus 
as  a security  measure  - a means  to  monitor 
potential  jailbreak  plots,  for  example,  or 
curb  the  introduction  of  contraband  into 
a facility.  But  this  blanket  recording,  and 
long-term  storage,  of  untold  millions  of 
routine  communications  raises  serious  con- 
cerns about  the  privacy  rights  of  prisoners 
and  their  loved  ones. 

Even  more  concerning  is  the  record- 
ing of  privileged  communications  between 
attorneys  and  their  detained  clients.  The 
ability  of  defense  lawyers  to  communicate 
privately  with  their  clients  is  a cornerstone 
of  the  criminal  justice  system;  monitoring 
and/or  recording  such  conversations  chills 
the  attorney-client  relationship  and  may 
also  run  afoul  of  constitutional  protections 
- including  the  right  to  effective  assistance 
of  counsel  and  of  access  to  the  courts. 

The  Intercept  found  no  records  of  calls 
made  to  any  of  the  Austin  defense  attor- 
neys named  in  the  federal  lawsuit  within 
the  hacked  data.  All  of  the  calls  contained 
within  the  database  originated  from  prison 
facilities  in  Missouri,  and  the  majority  of 
the  attorney  calls  were  made  to  attorneys  in 
Missouri.  Yet,  as  the  Austin  lawsuit  shows, 
there  is  nothing  to  suggest  that  the  prob- 
lem of  recording  privileged  calls  is  unique 
to  Missouri.  Indeed,  Securus  serves  more 
than  1.2  million  prisoners  in  3,450  facilities 
throughout  the  U.S.,  Mexico  and  Canada. 
As  of  2012,  the  company  was  processing 
1 million  calls  per  day.  In  Austin,  some 
lawyers  who  were  a party  to  the  federal  suit 
had  received  recordings  of  their  privileged 
calls  during  the  evidence  discovery  process. 

Defense  attorney  George  Lobb,  one 
of  the  lawyers  representing  the  plaintiffs  in 
the  lawsuit,  is  skeptical  that  all  the  ongoing 
problems  will  be  fixed,  although  he  points 
to  the  importance  of  implementing  the  ac- 
cess log,  which  “will  show  who’s  cheating, 
when,  and  how.” But  otherwise,  the  Austin 
settlement  mainly  reiterates  safeguards  that 
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Ed.  Note:  The  Austin  lawsuit  settled  in  De-  This  article  was  first  published  by  The  Inter- 
cember2015.  See:  Austin  Lawyers  Guild v.  cept  (www.theintercept.com)  on  March  16, 
SecurusTechnologiesfJS.D.C.ifN.D.Tex&s),  2016;  it  is  reprinted  with  permission,  with 
Case  No.  l:14-cv-00366-DAE.  minor  edits. 

$81,200  for  North  Carolina  Prisoner's 
Estate  in  Breach  of  Duty  Suit 


should  already  have  been  in  place  to  ensure 
that  privileged  calls  are  not  recorded. 

And  even  then,  there  is  no  guarantee: 
Lobb  cited  a local  defense  attorney  who 
abided  by  the  county’s  previous  procedure  for 
placing  his  phone  number  on  a do-not-record 
list  only  to  find  records  of  his  privileged  calls 
with  clients  through  the  discovery  process. 
Mere  days  before  the  settlement  was  reached, 
the  lawyer  found  that  he  had  been  “improp- 
erly removed”  from  the  do-not-record  list, 
Lobb  said.  When  Lobb  tried  to  find  out  why 
the  defense  attorney  had  been  kicked  off  the 
list,  he  got  no  answers.  To  him,  this  suggests 
that  the  “Securus  system  just  hasn’t  been 
fixed.”  It  “still  has  flaws,”  he  said.  “They  won’t 
admit  those  flaws  and  won’t  fix  them  - and 
they  won’t  tell  us  why.” 

Nevertheless,  the  settlement  includes 
a stipulation  by  both  parties  that  there  was 
“no  evidence  of  intentional  misconduct” 
by  Securus  or  its  codefendants.  Securus 
will  pay  $20,000  in  attorney  fees  to  the 
plaintiffs  and  Travis  County  will  pay  1800 
in  mediation  fees. 

“I  would  not  call  this  a victory,”  said 
Lobb.  “I  would  call  it  a temporary  fix  to  a 
chronic  problem.” 


TheNorth  Carolina  Industrial  Com- 
mission  awarded  $81,200  to  the  estate  of  a 
prisoner  who  died  after  a guard  at  the  Greene 
Corr.  Institution  denied  him  medical  care. 

The  estate  alleged  that  prisoner  Thomas 
Sellars,  51,  went  to  the  officer’s  station  in  the 
fall  of  2010  and  informed  Sgt.  Vickie  Shelly 
that  he  was  having  chest  pains.  According 
to  witnesses,  Shelly  told  Sellars  that  she 
didn’t  have  time  for  him  and  ordered  him  to 
lay  down  on  his  bunk.  Sellars  complied  and 
died  a short  time  later  in  his  bunk. 

An  autopsy  determined  that  Sellars’  death 
was  due  to  an  irregular  heartbeat  caused  by  an 
enlarged  heart  associated  with  alcoholism  and 
high  blood  pressure.  A deputy  commissioner 
awarded  Sellars’ estate  $391,200  in  October  2014. 

However,  the  full  Industrial  Commis- 
sion substantially  reduced  the  award.  “I  think 


what  it  turned  into  was  [Sellars]  had  a really 
bad  heart,”  said  attorney  John  Vermitsky. 
“There  was  testimony  that  he  only  had  six 
months  or  less  to  live,  and  I think  that’s 
where  the  reduction  in  the  amount  came  in.” 

Three  prisoners  testified  they  had  witnessed 
Shelly  turn  Sellars  away  when  he  sought  medical 
help.  Shelly  denied  those  claims, but  the  Com- 
mission found  her  testimony  “not  credible.” 

The  Commission’s  June  30,2015  award 
included  $35,000  to  Sellar’s  estate  for  his 
pain  and  suffering,  plus  $40,000  to  his 
heirs.  The  state  was  also  ordered  to  pay  the 
$6,200  cost  of  Sellar’s  funeral.  See:  Crisp  v. 
N.  C.  Dept,  of  Public  Safety/Adult  Corrections, 
North  Carolina  Industrial  Commission, 
I.C.  No.TA-23089-P 

Source:  www.nclawyersweekly.com 
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Prison  and  Jail  Officials  Face  New  Challenge: 
Drones  Used  to  Smuggle  Contraband 


Drones  are  increasingly  being  used 
in  attempts  to  smuggle  drugs  and 
other  contraband  into  prisons  worldwide. 
Previously,  smugglers  had  to  bribe  guards, 
use  their  body  cavities  or  have  accomplices 
sneak  forbidden  items  through  prison  visita- 
tion. All  of  that  is  now  changing  with  the 
availability  of  commercial  unmanned  aerial 
vehicles  (UAVs),  commonly  known  as  drones. 

“The  technology  gets  better  and  better, 
and  we  have  to  figure  out  how  to  fight  that,” 
said  Stephanie  Givens,  spokeswoman  for  the 
South  Carolina  Department  of  Corrections. 

The  problem  is  becoming  so  wide- 
spread that  some  prisons  in  Canada  are 
draping  nets  over  perimeter  fences  or  walls 
to  thwart  drones.  Other  facilities  have 
doubled  their  perimeter  guards  to  deter  air- 
borne smugglers.  However,  as  more  people 
learn  how  to  pilot  drones,  which  are  easily 
obtainable,  reports  of  their  use  to  deliver 
contraband  continue  to  rise. 

In  April  2016,  Michigan  prison  offi- 
cials investigated  a drone-like  toy  found  on 
the  grounds  of  the  Charles  Egeler  Recep- 
tion and  Guidance  Center.  While  it  was  too 
small  to  carry  contraband,  it  may  have  been 
an  attempt  to  probe  security  at  the  facility 
in  preparation  for  sending  a larger  drone. 

“We  don’t  know  whether  this  was 
someone  testing  the  security  system  there, 
or  if  it  was  just  some  kid  horsing  around,” 
said  Anita  Lloyd,  a spokesperson  for  the 
Michigan  Corrections  Organization,  which 
represents  state  prison  guards. 

“It’s  funny  because  it’s  truly  a toy  that 
came  over.  But  in  the  larger  sense,  it  is  a very 
serious  incident,”  added  Michigan  DOC 
spokesman  Chris  Gautz. 

A drone  carrying  three  cell  phones 
crashed  at  the  CCA-operated  Cimarron 
Correctional  Facility  in  Cushing,  Okla- 
homa in  March  2016;  guards  had  seen  it 
approach  the  prison  at  night.  In  October 
2015,  a drone  was  discovered  at  the  Okla- 
homa State  Penitentiary  after  it  hit  a fence 
and  crash  landed.  It  was  carrying  a variety 
of  contraband  that  included  tobacco,  a cell 
phone,  drugs  and  hacksaw  blades. 

Guards  at  the  Lee  Correctional  In- 
stitution in  South  Carolina  discovered  a 
downed  drone  during  a routine  perimeter 


by  Lonnie  Burton 

check  in  April  2014.  The  drone,  which 
had  apparently  crashed  into  the  prison’s 
12-foot-high  wall,  was  carrying  cell  phones, 
marijuana  and  tobacco. 

The  previous  month,  four  people  were 
arrested  for  trying  to  smuggle  tobacco  into 
a state  prison  in  Calhoun,  Georgia  via  a 
remote-controlled  hexacopter  - a type  of 
drone  with  six  motors  and  propellers.  “It’s 
a surprise,”  said  Sheriff  Josh  Hilton.  “I’ve 
never  seen  a hexacopter.” 

Prisons  in  Brazil,  Russia,  Australia, 
Thailand,  Greece  and  England  are  also 
struggling  to  deal  with  increasing  attempts 
to  use  drones  to  smuggle  contraband. 

In  July  2014,  guards  at  the  Khao  Bin 
prison  in  Thailand  reviewed  surveillance  foot- 
age after  receiving  a tip  and  discovered  a drone 
had  snagged  on  a tree  branch  outside  the 
facility.  It  was  equipped  with  a GoPro  video 
camera  and  Wi-Fi  signal  range  extender,  and 
carried  two  cell  phones,  two  Bluetooth  de- 
vices, four  SIM  cards  and  a pair  of  earphones. 

Brazilian  prisoners  removed  250  grams 
of  cocaine  from  a drone  that  landed  at  their 
facility  in  March  2014  before  guards  could 
stop  them.  And  in  Victoria,  Australia,  police 
searched  a vehicle  parked  near  a prison  and 
found  a drone  with  a small  amount  of  drugs. 

Washington  state  Senator  Pam  Roach 
proposed  Senate  Bill  6437  in  February  2015  to 
help  prison  officials  prevent  drone  smuggling. 
Although  there  have  been  no  known  cases  of 
drone  contraband  smuggling  in  Washington, 
Roach  has  pushed  to  be  proactive.  “Let’s  be 
smart  and  get  ahead  of  it,”  she  said. 

Her  bill,  which  remains  pending,  would 
make  flying  a drone  within  1 ,000  feet  of  the 
perimeter  of  a correctional  facility  without 
permission  a Class  C felony.  Similar  leg- 
islation has  been  introduced  in  Michigan; 
Senate  Bills  487  and  488  make  it  a felony  to 
operate  drones  within  1,000  feet  of  a prison. 

South  Carolina  Department  of  Correc- 
tions Director  Bryan  P.  Stirling  announced 
in  April  2015  that  extensive  resources 
would  be  devoted  to  prevent  drones  from 
accessing  state  prisons;  those  resources  in- 
clude building  new  watch  towers  for  guards 
to  more  easily  spot  approaching  drones. 

In  August  2015,  a fight  broke  out 
among  75  prisoners  at  the  Mansfield  Cor- 


rectional Institution  in  Ohio  after  a drone 
dropped  a shipment  of  drugs  into  the  prison 
yard.  The  drone  managed  to  bypass  guards 
completely,  and  the  true  cause  of  the  fight 
was  revealed  only  after  prison  officials  re- 
viewed video  surveillance  footage. 

“Were  taking  a broad  approach  to  in- 
creasing staff  awareness  and  detection,”  noted 
Ohio  Department  of  Rehabilitation  and  Cor- 
rections spokeswoman  JoEllen  Smith. 

Later  that  same  month,  police  officers 
in  Maryland,  tipped  offby  prison  authorities, 
confiscated  a drone  along  with  porn  videos, 
drugs,  tobacco  and  a cell  phone  and  charger 
from  two  men  driving  near  the  Western 
Correctional  Institution.  Both  were  arrested; 
they  also  had  a handgun  in  their  car,  but  it 
was  too  heavy  to  be  lifted  by  the  drone. 

Prisoner  Charles  W.  Brooks  was  con- 
victed of  arranging  the  contraband  delivery 
and  sentenced  to  13  years  in  March  2016. 
He  was  already  serving  a life  sentence.  The 
two  men  who  had  planned  to  fly  the  drone 
into  the  facility,  former  prisoners  Thad- 
deus  Shortz  and  Keith  Russell,  also  were 
convicted  and  sentenced  to  13  and  5 years 
in  prison,  respectively. 

“This  is  the  first  case  in  Maryland  where 
a drone  is  suspected  in  a contraband  delivery 
plot, ’’stated  Stephen  Moyer,  Secretary  of  the 
Department  of  Public  Safety  and  Correc- 
tional Services.  However,  Shortz  reportedly 
told  a police  officer  that  he  had  made  five 
or  six  drone  deliveries  before  he  was  caught. 

Some  states  are  using  the  website 
noflyzone.com  to  ensure  participating 
manufacturers  program  their  drones  to 
not  fly  over  prisons.  The  site  “maintains  a 
comprehensive  airspace  database  of  critical 
infrastructure  and  sensitive  sites.”  Other 
state  prison  systems  have  invested  in  Drone 
Shield,  a detection  device  used  to  prevent 
illicit  drone  activities. 

“They  use  drones  to  deliver  contraband 
to  a single  cell  window.  This  is  the  logistics 
chain  Amazon  is  dreaming  about,”  said 
Joerg  Lamprecht,  the  founder  of  Dedrone, 
a company  that  sells  the  DroneTracker. 

While  aerial  drones  are  commonly  as- 
sociated with  the  military,  they  have  been 
adopted  for  a number  of  private  civilian 
uses  - including  photography  and  journal- 
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ism,  search  and  rescue  missions,  and  even 
deliveries  of  items  such  as  pizzas  or  medi- 
cine.The  mega-online  business  Amazon  has 
declared  that  drones  are  the  new  frontier  in 
the  delivery  of  consumer  goods.  As  with  any 
new  technology,  though,  drones  can  also  be 
used  for  more  nefarious  purposes. 

“We  have  to  understand  and  appreci- 
ate the  fact  that  criminals  and  terrorists 
are  often  early  adapters  of  technology,  and 
the  latest  global  trends  in  robotics  have  not 
been  lost  on  them, ’’wrote  Marc  Goodman, 
founder  of  the  Future  Crimes  Institute  for 
TED’s  Ideas  blog.  “In  other  words,  sadly, 
criminals  and  terrorists  can  fly  drones,  too.” 

While  drones  have  thus  far  mostly 
been  used  to  smuggle  drugs,  cell  phones  and 
tobacco  into  correctional  facilities,  prison  of- 
ficials are  concerned  that  they  could  deliver 
more  dangerous  items,  such  as  weapons. 

In  Ireland,  police  and  prison  officials 
are  using  admittedly  low-tech  means  to 
thwart  drones  - a pair  of  eyes  and  wires. 
Smugglers  thought  they  had  found  the 
perfect  way  to  bypass  security  at  a Dublin 
facility  when  they  used  a state-of-the- 
art  quadcopter  drone.  The  quadcopter, 
equipped  with  a video  camera,  was  flown 


into  the  yard  of  Wheatfield  prison  where 
prisoners  quickly  ran  off  with  the  package 
of  drugs  it  was  carrying. 

Guards  spotted  the  drone  and  forced 
it  ofF-balance,  which  caused  it  to  crash  into 
overhead  wires  that  had  been  installed  for  the 
purpose  of  stopping  aircraft  - albeit  full-sized 
helicopters  - from  landing  after  three  IRA 
prisoners  pulled  off  an  aerial  escape  in  1973. 

“This  goes  to  show  the  lengths  people 
will  go  to  get  drugs  into  prison  now  that 
other  methods  have  failed,”  a source  told  the 
Independent  newspaper.  “It  can’t  be  ruled  out 
that  these  drones  have  not  been  successfully 
used  to  get  drugs  in  before.” 

While  government  officials  have  cited 
practical  limitations  regarding  the  use  of 
drones  for  smuggling  purposes,  they  remain 
wary.  Drones  have  a limited  flight  distance, 
and  the  amount  of  time  they  can  fly  and 
what  they  can  carry  are  also  restricted, 
noted  Professor  Duncan  Campbell  with 
the  Queensland  University  of  Technology. 

Most  commercially-available  drones 
have  a flight  duration  of  10-25  minutes,  and 
the  operator  usually  has  to  keep  the  drone 
in  a direct  line  of  sight  to  control  it.  The 
Federal  Aviation  Administration  recently 


issued  regulations  for  privately-owned 
drones,  including  registration  requirements; 
failure  to  register  can  result  in  fines  and  up 
to  three  years  in  prison  - although  those 
who  use  drones  to  smuggle  contraband  are 
unlikely  to  comply  with  FAA  rules. 

David  McCauley,  acting  industrial 
officer  of  the  prison  officers’  vocational 
branch  of  the  Public  Service  Association  in 
Melbourne,  Australia,  said  drone  delivery  is 
just  the  next  step  in  the  “logical  evolution 
for  smugglers”  who  sneak  drugs  and  other 
contraband  into  correctional  facilities.  “At 
the  end  of  the  day  if  they  can  throw  tennis 
balls  over  the  wall  with  drugs  in  them,  and 
with  staffing  levels  the  way  they  are,  it’s  go- 
ing to  be  very  difficult  to  stop  these  drones,” 
he  observed. 

Sources:  www.nationofchange.com,  USA 
Today,  Associated  Press,  www.ahc.net.au, 
www.  motherboard,  vice,  com,  www.  wash- 
ingtontimes.com,  www.dailymail.co.uk,  CBS 
News,  www.  csmonitor.  com.  New  York  Times, 
The  Guardian,  CNN,  http://pamroach.src. 
wastateleg.org,  www.noflyzone.org,  Detroit 
Free  Press,  www.ksn.com,  Baltimore  Sun, 
www.  times-news.  com 
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Mentally  III  Oregon  Prisoner's  Wrongful 
Death  Suit  Settles  for  $7.4  Million 


The  family  of  a mentally  ill  Oregon 
prisoner  who  died  due  to  complications 
from  an  untreated  broken  neck  received 
$7.4  million  to  settle  their  claims. 

In  2012,  the  Lane  County  Jail  (LCJ) 
in  Eugene,  Oregon  entered  into  a contract 
with  Tennessee-based  Corizon  Health, 
Inc.  to  provide  medical  care.  The  move  was 
justified  as  a cost-saving  measure. 

Kelly  Conrad  Green  II  suffered  from 
paranoid  schizophrenia.  He  was  hospi- 
talized in  2012  after  expressing  that  he 
planned  to  kill  himself  by  breaking  his  neck. 

On  February  11, 2013,  Eugene  police 
received  reports  that  Green  was  acting 
strangely  and  talking  about  suicide.  He 
was  taken  to  LCJ  and  the  booking  form 
reported  that  Green  might  be  suicidal 
and  was  a paranoid  schizophrenic.  He  was 
barely  able  to  make  it  through  the  booking 
process,  according  to  the  booking  officer. 

During  Green’s  arraignment  at  about 
10:43  a.m.  on  February  13,2013,  the  court 
informed  him  that  he  would  be  held  for 
several  days.  Green  then  ran  about  eight  to 
15  feet,  lowered  his  head  and  rammed  into  a 
cinder  block  wall.  He  sustained  a significant 
head  laceration  that  bled  profusely. 

Corizon  medical  staff,  including  phy- 
sician’s assistant  Kristin  White,  registered 
nurse  Sharon  Epperson  and  licensed  practi- 
cal nurse  Jona  Bougard,  responded.  Green 
said  he  could  not  move. 

White  later  claimed  that  she  conducted 
a full  neurological  examination,  but  court 
staff  and  deputies  said  she  did  not.  Nor  did 
she  ask  for  a cervical  collar  or  a backboard 
for  Green.  White  did  not  call  for  an  EMT 
because  she  believed  there  was  very  low 
risk  that  Green  had  a serious  head  injury; 
in  fact,  she  and  Epperson  believed  he  was 
faking  paralysis. 

No  attempt  was  made  to  immobilize 
Green’s  neck  as  he  was  lifted  into  a wheel- 
chair without  a C-collar  or  backboard.  His 
limp  body  slid  out  of  the  wheelchair,  so 
deputies  used  his  sweatshirt  to  tie  him  to 
the  chair.  He  was  wheeled  to  the  jail  clinic 
at  about  10:55  a.m. 

While  White  was  suturing  Green’s 
wound,  Epperson  held  up  his  head.  Dur- 
ing the  procedure  Green  lost  control  of 


by  Mark  Wilson 

his  bowels,  which  is  a symptom  of  a spinal 
injury.  Medical  chart  notes  did  not  reflect 
this  loss  of  control  or  that  a neurological 
exam  was  performed. 

At  11:29  a.m.,  Green  was  wheeled 
20  or  30  feet  to  a segregation  cell.  He  was 
limp  and  his  feet  dragged.  Deputies  roughly 
removed  his  shirt,  pulled  him  from  the 
wheelchair,  dropped  him  on  the  floor,  put 
him  on  the  bed  and  removed  the  rest  of  his 
clothes.  No  attempt  was  made  to  clean  him, 
despite  his  loss  of  bowel  control.  The  depu- 
ties left  Green  naked,  soiled  and  motionless. 

Medical  staff  told  deputies  that  Green 
was  fine  so  long  as  he  was  breathing.  Mental 
health  staff  checked  on  him  at  2:28  p.m., 
but  believed  he  was  faking  paralysis.  Again, 
nobody  bothered  to  place  a blanket  over 
Green’s  unclothed,  immobile  body. 

Nurse  Leah  Smith,  who  had  just 
started  her  shift,  noted  that  Green’s  vital 
signs  were  indicative  of  shock.  She  reported 
his  vitals  to  White  at  3:53  p.m.  Although 
White  was  the  medical  professional  with 
the  most  training  on  site  at  the  time,  she 
clocked  out  and  went  home  just  before 
4:00  p.m. 

At  some  point,  Corizon  administrator 
Vicki  Thomas  finally  understood  that  the 
situation  was  an  emergency.  Before  calling 
an  ambulance,  however,  she  and  Epperson 
spent  15  minutes  cleaning  Green’s  soiled 
body.  It  was  unclear,  but  doubtful,  that  any 
precautions  were  taken  to  protect  his  neck 
as  they  did  so. 

An  ambulance  was  finally  called,  with  a 
code  1 (drive  normal),  at  4:33  p.m. The  am- 
bulance arrived  16  minutes  later  and  EMTs 
immediately  immobilized  Green’s  neck. 

Green  left  LCJ  by  ambulance  at  5:20 
p.m.  and  arrived  at  the  hospital  within 
eleven  minutes.  He  underwent  emergency 
spinal  surgery  to  treat  a burst  fracture  of  the 
C-4  vertebra  that  had  compromised,  but 
did  not  sever,  his  spinal  cord. The  injury  left 
Green  a ventilator-dependent  quadriplegic. 

Through  a personal  representative, 
Green  filed  a federal  lawsuit  against  LCJ 
and  Corizon  defendants,  seeking  $30  mil- 
lion in  damages.  Ten  months  later  he  died 
as  a result  of  ventilator  dependence  com- 
plications, and  his  family  amended  the  suit 


to  bring  wrongful  death  claims. 

In  denying  Corizon  summary  judg- 
ment, the  district  court  noted  “there  is 
evidence  in  the  case  from  which  a jury 
could  conclude  that  medical  records  were 
removed  and  added  after  the  fact  by  one  or 
more  of  the  defendants. ’’White  and  other 
staff  appeared  to  have  fabricated  records  in 
an  attempt  to  cover  up  their  wrongdoing. 

Corizon  policy  requires  a review  pro- 
cess in  cases  like  Green’s,  but  that  did  not 
occur  until  after  the  plaintiffs  gave  notice  of 
their  lawsuit.  “Although  the  review  did  find 
White  to  be  ‘reckless,’  a Corizon  official  re- 
scinded that  assessment  in  depositions, ’’the 
district  court  observed.  “Although  Corizon 
claims  it  took  corrective  action  via  ‘counsel- 
ing’for  White  and  now  has  a backboard  and 
C-collar  on  site,  there  is  no  documentary 
evidence  to  support  the  counseling.  Indeed, 
White  received  an  excellent  performance 
review  in  the  Fall  of  2013.  She  is  still  the 
primary  caregiver  at  the  Lane  County  Jail. 
She  feels  that  everything  done  with  respect 
to  Green  was  within  Corizon  policies  and 
procedures.” 

Lane  County  terminated  its  contract 
with  Corizon  in  mid-2015,  and  California 
Forensic  Medical  Group  now  provides 
medical  care  at  LCJ. 

The  county  filed  a cross-claim  against 
Corizon  because  its  staffhad  misdiagnosed 
Green’s  condition  and  the  company  “failed 
to  defend  and  indemnify  us,”  said  Commis- 
sioner Pete  Sorenson. 

In  July  2015,  Green’s  family  settled 
their  claims  against  Corizon  Health  for 
$7  million.  One  week  before  trial,  Lane 
County  Commissioners  agreed  to  pay 
$500,000  to  settle  the  family’s  remaining 
claims.  The  settlement  was  not  finalized, 
however,  because  county  attorneys  “attached 
an  unacceptable  condition  to  their  offer,” 
according  to  court  filings. 

That  condition  was  the  county’s  desire 
to  continue  pursuing  its  cross-claim  against 
Corizon.  Ultimately,  a settlement  confer- 
ence was  held  and  the  parties  agreed  that 
the  county  would  dismiss  its  Corizon  cross- 
claim in  exchange  for  a $100,000  reduction 
in  the  amount  of  its  payment,  resulting  in  a 
total  settlement  of  $7.4  million.  See:  John- 
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son  v.  Corizon  Health,  Inc.,  2015  U.S.  Dist.  problems,  abuses  and  lawsuits  involving  e.g.:  PLN,  March  2014,  p.l].  FY 

LEXIS  44638  (D.  Or.  2015).  inadequate  medical  care,  or  in  some  cases 

PLN  has  previously  reported  on  no  medical  care,  provided  by  Corizon.  [See,  Additional  source:  The  Register-Guard 


Jail  Prisoner's  Death  Results  in  $1  Million 
Judgment  against  Texas  County 

by  Matt  Clarke 


On  October  22, 2015,  a federal  jury 
awarded  $1  million  to  the  survivors 
and  estate  of  a prisoner  who  died  in  a Texas 
jail,  finding  jail  employees  were  deliberately 
indifferent  to  his  medical  needs. 

Terry  Lynn  Borum,  53,  was  booked 
into  the  Swisher  County  jail  on  January 
28,2013.  He  had  previously  been  wounded 
by  a shotgun  blast  during  a suicide  attempt 
that  left  his  face  disfigured  and  his  speech 
difficult  to  understand.  He  had  to  be  fed 
through  a feeding  tube.  Additionally,  he  was 
mentally  ill,  depressed  and  alcoholic  - con- 
ditions that  led  to  his  initial  suicide  attempt. 

Due  to  the  small  size  of  the  local  com- 
munity, Borum’s  history  and  unique  medical 
needs  were  well  known.  After  his  arrest  he 
began  to  suffer  from  delirium  tremens  (DTs) 
- a serious  and  potentially  fatal  medical  condi- 
tion. The  only  response  of  jail  personnel  was 
to  give  him  sips  of  orange  juice  and  honey. 
After  three  days  without  food  he  collapsed 
in  his  cell,  striking  his  head  so  hard  it  ren- 
dered him  unconscious.  He  was  transported 
to  a hospital  where  he  was  diagnosed  with  a 


subdural  hematoma,  and  died  later  that  day. 

Prior  to  his  collapse,  Borum  spent  the 
entire  night  talking  to  an  “invisible  friend,” 
hallucinating  and  suffering  alcohol  with- 
drawal-induced convulsions.  He  pounded 
on  the  door  of  his  detox  cell  begging  to  be 
let  out,  and  tried  to  “crawl”  through  the  cell 
door’s  food  tray  slot. 

Borum’s  two  adult  children  and  father 
filed  a civil  rights  action  in  federal  court 
against  Swisher  County  alleging  deliber- 
ate indifference  to  Borum’s  serious  medical 
needs  and  pendent  state  law  torts. The  claims 
included  an  allegation  that  county  officials,  in- 
cluding the  commissioners  court  and  county 
j udge,  knew  the  j ail  had  problems  but  failed  to 
correct  them.  The  lawsuit  alleged  an  “official 
county  policy”  of  deliberate  indifference. 

Amazingly,  when  asked  about  Borum 
only  receiving  orange  juice  and  honey,  and 
his  auditory  hallucinations,  convulsions  and 
cries  for  help  being  ignored,  Cody  Grubb,  the 
sheriff  at  the  time  of  Borum’s  death,  stated  in 
a deposition,  “Well  sir,  I wouldn’t  have  done 
anything  different  than  what  I did.” 
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The  federal  jury  found  the  county  had 
been  deliberately  indifferent  to  Borum’s  se- 
rious medical  needs  and  awarded  $250,000 
to  each  of  his  surviving  children,  $400,000 
to  his  father  and  $100,000  to  his  estate  for 
conscious  pain  and  suffering,  for  a total  of 
$1  million.  Attorneys  Jeff  Edwards  and 
Scott  Medlock,  who  represented  the  plain- 
tiffs, then  moved  for  $500,000  in  attorney 
fees.  The  parties  reached  a settlement  as  to 
damages  and  attorney  fees  following  me- 
diation, according  to  a notice  filed  with  the 
district  court  on  July  29,2016.  See:  Estate  of 
Borum  v.  Swisher  County,  U.S.D.C.  (N.D. 
Tex.),  Case  No.  2:14-cv-00127-BB.  PY 

Additional  sources:  Texas  Lawyer,  www. 
abc7 amarillo.  com 
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Obama  Issues  Another  214  Commutations  for  Federal  Prisoners 


President  Obama  announced  214 
commutations  on  August  3,2016,  spur- 
ring hope  that  the  pace  will  increase  as  he 
nears  the  end  of  his  term  in  office.  This  latest 
batch,  the  largest  number  of  commutations 
issued  in  a single  day  since  1900  according 
to  the  White  House,  brings  the  total  dur- 
ing Obama’s  tenure  to  562  - including  197 
granted  to  life-sentenced  prisoners.  He  has 
also  denied  almost  11,000  commutation 
petitions,  while  3,893  petitions  were  closed 
without  presidential  action. 

Commutation  alters  a prisoner’s  sen- 
tence but  does  not  nullify  the  conviction. 
Prisoners  who  receive  commutations  are 
not  freed  immediately,  but  are  transferred 
to  a halfway  house  at  a specified  time  before 
being  released  and  placed  on  community 
supervision  if  applicable. 

Prisoners’  rights  advocates  applauded 
the  announcement,  but  noted  that  the 
number  of  federal  prisoners  granted  com- 
mutations is  still  minimal  when  compared 
to  those  who  have  filed  petitions.  Almost 
all  of  the  commutations  have  been  for 
drug-related  crimes,  although  some  were 
for  combined  drug  and  weapons  charges. 

“Our  work  is  far  from  finished,”  wrote 
White  House  counsel  Neil  Eggleston.  “I 
expect  the  President  will  continue  to  grant 
clemency  in  a historic  and  inspiring  fash- 
ion.” Eggleston  noted  that  while  the  White 
House  is  committed  to  granting  even  more 
commutations,  only  Congress  can  bring 
about  lasting  change. 

Sentencing  relief  bills  have  been  stalled 
in  Congress,  though  many  hope  they  might 
pass  either  before  the  November  election 
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by  Derek  Gilna 

or  shortly  thereafter,  citing  widespread  bi- 
partisan support  for  criminaljustice  reform 
legislation.  “It  is  critical  that  both  the  House 
and  Senate  continue  to  work  ...  to  get  a bill 
to  the  President’s  desk,”  Eggleston  stated. 

There  were  still  11,477  commutation 
petitions  pending  as  of  August  11,  2016, 
and  according  to  St . Thomas  U niversity  law 
professor  Mark  Osier,  at  least  1,500  qualify 
for  relief  under  the  administration’s  Clem- 
ency Project,  implemented  in  2014.  [See: 
PLN,  May  2016,  p.46]. 

Others  have  noted  that  while  Obama 
has  granted  a large  number  of  commuta- 
tions, he  has  been  stingy  with  pardons 
- generally  considered  more  useful  in  assist- 
ing former  prisoners  who  are  seeking  work 
or  want  to  regain  their  civil  rights.  He  has 
issued  just  70  pardons,  significantly  fewer 
than  those  granted  during  the  George  W. 
Bush,  Clinton  and  Reagan  administrations. 

Former  U.S.  Pardon  Attorney  Debo- 
rah Leff,  recruited  from  private  practice 
to  oversee  the  Clemency  Project  at  the 
Department  of  Justice,  quit  earlier  this  year 
and  expressed  dissatisfaction  that  the  pace 
of  commutations  did  not  match  the  public- 


The  en  banc  Oregon  Supreme  Court 
held  on  October  22,2015  that  appealing 
a trial  court  order  conditionally  releasing  a 
juvenile  murderer  who  had  served  half  his 
minimum  sentence  did  not  relieve  prison 
officials  of  their  statutory  obligation  to 
prepare  the  prisoner’s  release  plan. 

Oregon  juveniles  who:  1)  committed 
their  crimes  after  June  30,  1995;  2)  were 
14  years  old  or  younger  at  the  time  of  the 
offense;  3)  were  waived  into  adult  court 
and  convicted  of  a criminal  offense;  and  4) 
sentenced  to  at  least  24  months  in  prison  are 
eligible  to  request  a “second  look  hearing” 
upon  serving  half  their  sentence. 

Second  look  hearings  involve  a two- 
step  process.  The  first  step  is  initiated  by 
the  Oregon  Department  of  Corrections 
(ODOC),  which  files  a notice  and  request 
for  a second  look  hearing  no  more  than  120 


ity,  complaining  that  her  recommendations 
were  often  ignored. 

The  President  apparently  received  the 
message,  and  when  announcing  the  most 
recent  batch  of  commutations  his  staff  in- 
dicated the  pace  will  continue  to  accelerate, 
promising  relief  of  “historic  proportions.” 

U.S.  Rep.  Bob  Goodlatte,  chairman  of 
the  House  Judiciary  Committee,  said  he 
was  “deeply  concerned”  about  the  number 
of  commutations  granted  by  the  President, 
accusing  Obama  of  “blatant  usurpation”  of 
congressional  authority.  However,  the  right 
to  issue  pardons  is  expressly  granted  to  the 
president  by  Article  II,  Section  2 of  the  U.S. 
Constitution. 

Of  the  214  commutations  announced 
in  August  2016,  sixty-seven  were  issued  to 
prisoners  serving  life  sentences  - the  vast 
majority  for  non-violent  drug  offenses. 
To  date,  Obama  has  granted  more  com- 
mutations than  the  past  nine  presidents 
combined. 

Sources:  www. thehill.com,  www.usatoday. 
com,  www.whitehouse.gov,  www.theguard- 
ian.com,  Washington  Post,  www.justice.gov 


days  and  no  less  than  60  days  before  the 
prisoner  has  served  one-half  of  his  sentence. 
The  trial  court  must  then  schedule  a hearing 
within  30  days  of  completion  of  one-half 
of  the  sentence. 

The  prisoner  bears  the  burden  of  prov- 
ing  by  clear  and  convincing  evidence  that: 

1)  he  has  been  rehabilitated  and  reformed; 

2)  if  conditionally  released,  would  not  be 
a threat  to  the  safety  of  the  victim,  the 
victim’s  family  or  the  community;  and  3) 
would  comply  with  the  release  conditions. 
Following  the  hearing,  the  sentencing  court 
may  order  that  the  prisoner  serve  out  the 
remainder  of  the  original  sentence  or  be 
conditionally  released  at  a time  specified 
by  the  court. 

The  second  step  of  the  process  is  trig- 
gered by  the  court’s  finding  that  conditional 
release  is  warranted.  The  ODOC  is  then 
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required  to  prepare  and  submit  a proposed 
release  plan  within  45  days.  If  the  proposed 
plan  is  not  approved,  the  sentencing  court 
must  return  the  plan  to  the  ODOC  with 
recommended  modifications  and  addi- 
tions. Prison  officials  must  then  submit  a 
revised  plan. 

If  the  court  does  not  approve  the 
revised  plan,  it  may  make  any  changes 
it  deems  appropriate  and  prepare  a final 
release  plan.  When  the  final  release  plan 
is  approved,  the  court  must  enter  a final 
order  conditionally  releasing  the  prisoner, 
who  remains  under  the  sentencing  court’s 
jurisdiction  during  the  period  of  conditional 
release. 

Trevor  Troy  Walraven  committed  a 
1998  homicide  when  he  was  14  years  old. 
He  was  waived  into  adult  court,  convicted 
of  aggravated  murder  and  sentenced  to  life 
with  a 30-year  minimum  prison  term. 

After  Walraven  had  served  15  years, 
the  ODOC  did  not  file  the  required  sec- 
ond look  hearing  request.  Walraven  then 
moved  the  sentencing  court  for  a second 
look  hearing.  When  his  motion  was  de- 
nied, he  filed  mandamus  actions  against 
both  the  ODOC  and  sentencing  court. 


The  court  then  agreed  to  hold  a second 
look  hearing;  thirteen  witnesses  testified 
during  the  two-day  hearing. 

“The  witnesses  ...  characterized  Mr. 
Walraven  as  a unique  young  man  who  has 
greatly  profited  from  his  years  in  incarcera- 
tion,” the  trial  court  judge  wrote.  “And  I 
would  say  that  not  only  he  has  profited  by 
taking  the  right  course  after  his  incarcera- 
tion by  seeking  every  conceivable  means 
of  bettering  himself,  he’s  also  bettered  the 
lives  of  those  who  have  been  around  him 
and  those  that  he  is  concerned  for.” 

Noting  Walraven’s  “extraordinary 
achievements,”  the  judge  added,  “I  can  only 
conclude  that  Mr.  Walraven  is  unique.  He’s 
unusual,  remarkable  in  regard  to  the  efforts 
he’s  displayed  to  make  himself  a better 
person,  and  ...  to  help  others.” 

Thinking  of  other  juveniles  offenders 
sentenced  as  adults,  the  court  asked, “What 
kind  of  message  would  be  sent  to  them 
if  Mr.  Walraven  is  not  granted  the  relief 
requested?  I mean  if  not  him,  then  who 
would  be  eligible?” 

The  trial  court  therefore  issued  an 
order  on  September  15,  2014,  granting 
Walraven  conditional  release  and  ordering 


the  ODOC  “to  prepare  a proposed  release 
plan  and  submit  it  to  the  court  no  later 
than  45  days  following  the  completion  of 
the  hearing.” 

Thirty  days  later  the  state  appealed. 
On  the  forty-fifth  day,  the  ODOC  refused 
to  submit  a release  plan,  claiming  that  the 
trial  court’s  conditional  release  order  and 
the  ODOC’s  statutory  duty  to  prepare  a 
release  plan  were  automatically  stayed  dur- 
ing the  appeal. 

Walraven  then  filed  a petition  for  writ 
of  mandamus  with  the  Oregon  Supreme 
Court,  seeking  to  compel  the  ODOC  to 
immediately  prepare  the  ordered  release 
plan.  Following  an  extensive  statutory  con- 
struction analysis,  the  Court  held  that  the 
trial  court’s  order  and  the  ODOC’s  duty 
to  prepare  the  release  plan  were  not  auto- 
matically stayed  while  the  state’s  appeal 
was  pending.  As  such,  the  state  Supreme 
Court  instructed  the  ODOC  to  “prepare 
a proposed  release  plan  and  submit  that 
plan  to  the  circuit  court  in  accordance 
with  ORS  420A.206(l)(a).”  See:  State  ex 
rel  Walraven  v.  Department  of  Corrections, 
358  Ore.  71,  362  P.3d  1163  (Or.  2015) 
(en  banc). 
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Sexual  Assault  Victim  Awarded  $1.5  Million  in 
Lawsuit  against  Illinois  Prison  Guard 

by  Christopher  Zoukis 


A longtime  Illinois  Department 
of  Corrections  (IDOC)  guard  was 
ordered  to  pay  $1.5  million  to  a female 
prisoner  he  had  raped,  though  he  did  not 
face  criminal  charges  for  the  assault. 

Timothy  Ware,  40,  a former  guard  at 
the  Decatur  Correctional  Center  (DCC), 
sexually  assaulted  25-year-old  prisoner 
Ashley  Robinson  in  a supply  closet.  Al- 
though it  was  a brutal  rape,  Robinson 
showered  and  washed  away  the  evidence, 
and  initially  decided  not  to  report  what  had 
happened.  She  was  concerned  that  report- 
ing the  incident  would  lead  to  retaliation 
and  more  time  in  prison. 

Attorneys  Louis  Meyer  and  Dan  Kiss 
convinced  Robinson  to  file  a civil  lawsuit 
against  Ware,  the  IDOC,  the  warden  at 
DCC  and  another  prison  guard  in  February 
2013.  She  was  vindicated  when  a federal 
jury  returned  a verdict  on  March  17, 2016. 

“We  the  jury,  find  in  favor  of  the 
PlaintifF  against  the  Defendant,  Timothy 
Ware,  and  award  compensatory  damages  of 
$500,000,  and  punitive  damages  of  $1  mil- 
lion,” announced  U.S.  District  Court  Judge 
Colin  Bruce,  who  read  the  verdict  in  open 
court.  [See:  PLN,  May  2016,  p.63].  The 
jury  also  rejected  Ware’s  counter-claim,  in 
which  he  accused  Robinson  of  defamation 
and  causing  him  emotional  distress. 

Attorneys  Meyer  and  Kiss  were  happy 
with  the  verdict  but  less  enthusiastic  that 
the  jury  did  not  find  the  IDOC  or  other 
prison  officials  liable. 

“We’re  very  pleased  that  the  jury  found 
Tim  Ware  guilty  and  was  very  fair  in  the 


reward  to  [Robinson],”  Kiss  said.  “We  felt 
that  we  had  proved  the  current  IDOC 
defendants  were  deliberately  indifferent  to 
the  safety  of  [Robinson] . But  we  respect  the 
jury’s  decision.” 

As  previously  reported  in  Prison  Legal 
News,  Ware  also  faced  criminal  charges 
related  to  his  inappropriate  conduct  with 
other  female  prisoners.  [See:  PLN,  Jan. 
2014,  p.56].  In  December  2015,  prior  to 
the  conclusion  of  Robinson’s  lawsuit,  Ware 
was  found  guilty  on  seven  felony  counts 
for  soliciting  the  phone  numbers  of  female 
prisoners  and  parolees,  contacting  them  and 
then  lying  to  investigators. 

The  former  guard  received  a sentence 
of  30  days  in  jail  on  those  charges,  followed 
by  two-and-a-half  years  of  probation  plus 
50  hours  of  community  service. 


An  unnamed  Navy  nurse  at  the 
U.S.  military  prison  in  Guantanamo 
Bay,  Cuba  that  houses  alleged  terrorist 
detainees,  who  was  facing  expulsion  from 
the  Navy  for  his  refusal  to  participate 
in  force-feeding  prisoners,  has  been  al- 
lowed to  return  to  his  regular  duties.  The 
hunger-striking  detainees  at  Guantanamo, 
imprisoned  without  formal  charges  for 
years,  began  refusing  meals  in  March  2013 
to  protest  their  indefinite  confinement 


Ware  did  not  face  charges  for  raping 
Robinson,  though  it  is  unclear  why.  How- 
ever, she  testified  at  his  sentencing  on  the 
other  charges.  Asked  about  the  $1.5  mil- 
lion verdict  against  Ware,  Robinson  said, 
“He  might  not  be  criminally  charged,  but 
at  least  everyone  knows  from  a jury  that  it 
happened.” 

Ware  was  also  ordered  to  pay  $3,625.43 
in  costs,  while  Robinson  was  required  to  pay 
$791.80  in  costs  to  the  other  defendants 
who  prevailed  at  trial.  In  June  2016,  Ware 
appealed  the  district  court’s  denial  of  his 
post-trial  motion  for  judgment  as  a matter 
of  law.  See:  Robinson  v.  Hansbro,  U.S.D.C. 
(C.D.  111.),  Case  No.2:13-cv-02039-CSB- 
EIL.F1 

Additional  source:  www.herald-review.com 


and  the  conditions  under  which  they  were 
being  held. 

In  response,  they  were  forcibly  removed 
from  their  cells,  strapped  into  a restraint 
chair  and  had  a nasogastric  tube  inserted 
down  their  noses  to  force  liquid  supple- 
ments into  their  stomachs  several  times  a 
day.  Sometimes  the  tube  was  lubricated, 
sometimes  it  was  not;  the  process  was 
painful  and  humiliating.  Although  one  of 
the  detainees,  Abu  Wa’el  Dhiab,  who  used 
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a wheelchair,  offered  to  submit  to  the  force- 
feedings,  he  was  still  subjected  to  forcible 
cell  extractions. 

The  issue  involving  the  Navy  nurse 
became  public  following  a lawsuit  filed  by 
Dhiab,  who  had  been  confined  at  Guan- 
tanamo since  August  2002.  According 
to  one  of  his  attorneys,  Cori  Crider,  the 
nurse  - a Navy  lieutenant  who  has  never 
been  identified  - “initially  ...  did  carry  out 
his  orders  [to]  participate  in  the  tube  feed- 
ings. But  when  he  came,  as  soon  as  he  saw 
what  was  happening,  he  started  talking  to 
the  [prisoners].” 

Quoting  her  client’s  conversation  with 
the  nurse,  Crider  said,  ‘“Before  we  came 
here,  we  were  told  a different  story. The  story 
we  were  told  was  completely  the  opposite  of 
what  I saw.’ Once  he  saw  with  his  own  eyes 
that  what  he  was  told  was  contrary  to  what 
was  actually  taking  place  here,  he  decided 
he  could  not  do  it  anymore.” 

As  a result  of  his  refusal  to  continue 
participating  in  the  force-feedings,  the 
Navy  nurse  was  initially  threatened  with 
a court-martial.  He  was  later  told  that  he 
would  face  a hearing  before  a Board  of 
Inquiry  to  determine  whether  he  should 
be  allowed  to  remain  in  the  Navy,  and  was 
at  risk  of  having  his  security  clearance 
revoked. 

His  commander,  Captain  Maureen 
Pennington,  stated,  “I  can  tell  you  right 
now  that,  after  reviewing  the  investigation 
that  was  conducted,  in  Guantanamo,  I 
recommended  that  the  officer  be  required 
to  show  cause  for  retention  in  the  Navy.” 
However,  the  nurse  was  informed  on  April 
22,  2015  that  a board  hearing  would  not 
be  necessary.  He  was  eventually  cleared 
to  return  to  full  duty  almost  a year  later 
in  April  2016,  according  to  his  attorney, 
Ronald  Meister. 

“This  nurse  showed  incredible  courage 
- to  see  the  basic  humanity  of  the  prison- 
ers and  to  recognize  that  force-feeding  is 
wrong  is  a historic  stand,”  said  Crider.  “It 
meant  a great  deal  to  my  client  and  the 
other  cleared  detainees  who  are  hunger 
striking.”  Her  client,  Dhiab,  who  was  held 
at  Guantanamo  despite  being  cleared  for 
release  in  2009,  said  more  than  40  detainees 
had  been  force-fed  over  the  past  several 
years. 

“It’s  a health  care  provider’s  ethical  ob- 
ligation to  make  independent  judgment  on 
what  is  in  the  best  interest  of  a patient,  not 
the  prison  system,”  observed  Dr.  Vincent 


Iacopino,  the  medical  director  for  Physi- 
cians for  Human  Rights. 

Crider  and  other  attorneys  represented 
Dhiab  in  a federal  lawsuit  filed  in  Wash- 
ington, D.C.  challenging  the  force-feeding 
policy  at  Guantanamo.  U.S.  District  Court 
Judge  Gladys  Kessler  reluctantly  permitted 
the  force-feeding  to  continue  in  November 
2014,  but  strongly  urged  the  government  to 
use  other  methods  while  noting  the  Pen- 
tagon’s “refusal  to  compromise.”  She  also 
ordered  the  government  to  release  video 
recordings  of  Dhiab  being  force-fed  after 
a group  of  news  agencies  intervened  in  the 
case,  including  USA  Today,  the  Associated 
Press,  the  Washington  Post,  Reuters  America 
and  the  New  York  Times. 

The  government  has  appealed  the  order 
to  release  the  videos,  and  the  appeal  remains 
pending.  See:  Dhiab  v.  Bush , U.S. D.C. 
(D.  DC),  Case  No.  l:05-cv-01457-GK. 
Meanwhile,  Dhaib  was  released  from 
Guantanamo  and  transferred  to  Uruguay 
in  December  2014.  He  had  been  held  by 
U.S.  military  authorities  for  over  12  years 
without  charges. 

Several  detainees  at  Guantanamo 
reportedly  remained  on  hunger  strike  as  of 


May  2016,  though  for  the  past  several  years 
military  officials  have  refused  to  disclose  the 
number  of  protesting  prisoners  who  refuse 
to  eat.  Sixty-one  detainees  are  still  housed 
at  the  Guantanamo  prison,  following  the 
transfer  of  15  detainees  to  the  United  Arab 
Emirates  in  mid- August  2016. 

Force-feeding  has  been  criticized  by 
the  American  Medical  Association  as  a 
violation  of  core  medical  ethics,  and  the 
Navy  nurse’s  refusal  to  force-feed  prison- 
ers at  Guantanamo  was  backed  by  the 
American  Nurses  Association.  It  remains 
to  be  seen  whether  there  will  be  any  fur- 
ther investigation  into  the  force-feeding 
of  Guantanamo  detainees,  and  into  the 
actions  of  other  military  personnel  who 
have  carried  out  that  questionable  practice. 
Typically,  when  accused  of  wrongdo- 
ing, members  of  the  military  claim  they 
were  “just  following  orders.”  That  excuse 
didn’t  work  during  the  Nuremberg  Trials, 
though,  and  it  equally  should  not  apply  at 
Guantanamo.  Fi 

Sources:  www.miamiherald.com,  www.cnn. 
com,  www.huffingtonpost.com.  Associated 
Press,  www.  closeguantanamo.  org 
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North  Carolina  Prisoners  and  Former 
Employees  Describe  "Boom-Boom  Room" 


INSIDE  THE  LUMBERTON  CORRECTIONAL 

Institution,  a medium-security  prison 
near  Fayetteville,  North  Carolina,  there  is 
said  to  be  an  isolated  office  known  as  the 
“boom-boom  room.” 

There,  according  to  prisoners  and 
former  staff  members  alike,  unlucky 
prisoners  were  taken  by  guards  to  be 
beaten  under  orders  from  prison  super- 
visors, often  when  restrained  and  posing 
no  security  threat.  According  to  a July  3, 
2016  article  in  The  Charlotte  Observer , 
when  confronted  with  the  reports,  former 
Lumberton  superintendent  Brad  Perritt 
said,  “I  know  no  such  room”  and  refused 
to  comment  further. 

Earlier,  in  May  2016,  the  Observer 
published  the  story  of  Morlai  Sesay,  a 
65-year-old  Lumberton  prisoner  who  said 
he  was  hospitalized  for  four  days  after  a 
beating  in  the  “boom-boom  room.”  Sesay ’s 
allegations  were  not  isolated.  Within  five 
weeks  after  the  news  article  circulated, 
reporters  were  contacted  by  six  other  pris- 
oners and  two  former  staff  members  who  all 
described  assaults  that  occurred  in  the  of- 
fice, which  is  not  monitored  by  the  prison’s 
surveillance  camera  system. 

Prisoner  Randy  Massey  said  he  was 
taken  to  the  “boom-boom  room”  in  March 
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2015  after  he  struck  a guard  in  the  face.  He 
claimed  that  superintendent  Perritt  ordered 
guards  to  beat  him,  which  they  did  - leaving 
him  with  a bruised  groin,  a cut  near  his  eye 
and  several  other  injuries.  Two  former  em- 
ployees corroborated  Massey’s  account;  one 
said  Perritt  stood  outside  the  room  while 
Massey  was  assaulted  to  ensure  no  one  else 
entered.  North  Carolina  DOC  spokesman 
Keith  Acree  said  officials  had  reviewed  the 
Massey  case  and  found  no  evidence  that 
anyone  had  ordered  the  beating. 

Michael  Cook,  another  Lumberton 
prisoner,  provided  the  Observer  with  cop- 
ies of  letters  he  sent  to  Director  of  Prisons 


IN  AN  ATTEMPT  TO  BRING  PRISON  PHONE 

reforms  to  prisoners  and  their  families  as 
soon  as  possible,  the  Federal  Communications 
Commission  (FCC)  voted  3-2  on  August  4, 
2016  to  adopt  modified  rate  caps  for  all  calls 
made  from  U.S.  detention  facilities. 

As  previously  reported  in  PLN,  the 
prison  telecom  industry  has  been  suc- 
cessful so  far  in  delaying  implementation 
of  the  rate  caps  ordered  by  the  FCC  in 
October  2015.  [See:  PLN,  May  2016,  p.36; 
Dec.  2015,  p.40].  And  while  the  limits  on 
ancillary  fees  were  implemented  in  prisons 
in  March  2016  and  jails  in  June  2016, 
intrastate  rate  caps  remain  stayed  by  the 
D.C.  Circuit  Court  of  Appeals  after  Global 
TePLink,  Securus  and  corrections  officials 
filed  suit  challenging  the  FCC’s  order.  Some 
prison  phone  providers  have  even  increased 
intrastate  rates,  which  are  currently  unregu- 
lated, to  offset  lost  revenue  from  fees  and 
interstate  calls. 

Faced  with  the  reality  of  long  delays 
while  the  previously-ordered  rate  caps  work 
their  way  through  the  court  system,  the 
FCC  made  a strategic  but  difficult  decision 
to  increase  the  caps  to  cover  phone-related 
costs  allegedly  incurred  by  correctional 
agencies.  The  goal  of  the  rate  cap  increase 
was  to  moot  claims  in  the  pending  lawsuit 
related  to  cost  recovery  by  prison  and  jail 
officials. 


George  Solomon  and  state  Public  Safety 
Secretary  Frank  Perry.  In  one  of  the  letters 
Cook  wrote,  “I  have  had  several  officers  tell 
me  out  of  their  own  mouths,  ‘Mr.  Perritt 
gave  officers  the  green  light  to  beat  the  hell 
out  of  you  inmates.’ And  that’s  just  what  has 
been  happening.” 

Perritt,  who  has  been  employed  with 
the  North  Carolina  prison  system  for  21 
years,  is  no  longer  Lumberton’s  superin- 
tendent.Injanuary  2016  he  was  reassigned 
to  be  the  administrator  of  the  Tabor  Cor- 
rectional Institution. 

Source:  The  Charlotte  Observer 


Under  the  new  rate  caps,  all  debit/pre- 
paid calls  from  federal  and  state  prisons  will 
be  capped  at  10. 13/min.  Debit/prepaid  calls 
from  jails  with  more  than  1,000  prisoners 
will  be  capped  at  S0.19/min.,fromjails  with 
350-999  prisoners  at  10.21/min.  and  from 
jails  with  under  350  prisoners  at  10.31/min. 
As  with  the  FCC’s  original  order,  collect 
calls  will  be  capped  at  higher  rates  and  then 
phased  down  to  the  same  debit/prepaid  caps 
over  a two-year  transition  period. 

Prisoners  and  their  families  have  ex- 
perienced considerable  frustration  since 
the  FCC’s  October  2015  order,  which 
due  to  the  court  stays  has  never  fully  gone 
into  effect.  While  the  limits  on  fees  were 
implemented,  some  prison  phone  providers 
reduced  their  maximum  deposit  amounts 
so  that  more  transactions  have  to  be  made 
(and  fees  paid)  to  deposit  the  same  amount 
of  money  into  phone  accounts.  The  elimi- 
nation of  many  ancillary  fees  also  resulted 
in  the  creation  of  exorbitant  first-minute 
phone  “rates”  so  telecoms  can  continue  to 
price  gouge  prisoners  and  their  families. 
The  adverse  effects  of  the  FCC’s  2015  order 
are  solely  the  result  of  the  unabated  greed 
of  prison  telecom  companies  and  the  cor- 
rectional agencies  that  accept  “commission” 
kickbacks  from  monopoly  phone  contracts. 

While  the  increased  rate  caps  are  set 
to  go  into  effect  in  federal  and  state  pris- 
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ons  90  days  after  the  FCC’s  latest  order  is 
published  in  the  Federal  Register  (expected 
to  occur  by  September  2016),  and  in  jails 
180  days  after  publication,  further  court 
appeals  by  prison  phone  companies  as  well 
as  state  and  local  corrections  officials  are 


expected.  There  is  no  way  to  know  at  this 
point  whether  the  Court  of  Appeals  will  de- 
lay implementation  of  the  FCC’s  modified 
rate  caps  as  it  did  with  the  October  2015 
rate  caps.  PLN  will  continue  to  report  on 
this  issue  as  it  develops,  and  continue  to  file 


comments  on  the  FCC’s  docket  concerning 
abuses  by  prison  telecoms  and  the  ongo- 
ing need  for  comprehensive  reform  of  the 
prison  phone  industry. 

Source:  www.fcc.gov 


Allegheny  County  Reaches  $2.09  Million 
Settlement  for  Prisoner's  Death 


A $2.09  MILLION  SETTLEMENTWAS  REACHED 
in  a lawsuit  stemming  from  the  death 
of  a prisoner  who  was  denied  medical  care 
at  Pennsylvania’s  Allegheny  County  Jail. 

Derek  E.  Black,  28,  was  involved  in 
an  April  16, 2012  altercation  with  another 
prisoner  and  placed  in  solitary  confinement. 
Several  days  later  he  began  spitting  up 
blood;  a nurse  gave  him  cough  medicine, 
but  he  was  not  seen  by  a doctor.  Later, 
Black  spoke  to  a nurse  about  his  ongoing 
condition,  and  guards  repeatedly  requested 
that  he  receive  medical  care.  The  nurse  put 
him  on  a priority  health  services  list  but  he 
still  was  not  seen. 

Guards  continued  to  request  care  for 
Black,  and  a nurse  from  Allegheny  County 
Flealth  Services  (ACHS),  the  jail’s  medical 
provider  at  the  time,  sent  a medical  assistant 
to  see  him.  The  assistant  declared  Black 
was  “faking.” 

An  April  28,  2012  medical  request 
from  Black  said  he  experienced  sharp  pain 
every  time  he  took  a breath,  sometimes  to 
the  point  he  would  see  “white. ’’The  next  day 
he  filled  out  another  medical  request,  but 
was  not  seen  until  the  day  after,  on  April  30. 

Once  taken  to  a hospital,  Black  went 
into  respiratory  arrest  and  was  intubated. 
His  condition  continued  to  deteriorate  and 
he  went  into  respiratory  arrest  again  on  May 


5,  which  caused  an  anoxic  brain  injury  that 
resulted  in  his  death  the  following  day. 

The  attorney  representing  Black’s  es- 
tate, Wayne  E.  Ely,  said  he  had  an  expert 
witness  who  would  testify  that  Black  suf- 
fered from  untreated  pneumonia.  Just  weeks 
before  trial,  an  agreement  to  settle  the  case 
was  reached  on  June  15, 2015. 

The  settlement  included  a $90,000 
payment  from  Allegheny  County  plus  $2 
million  from  ACHS’  insurer;  a final  order 
of  dismissal  was  entered  in  the  case  on 
September  28,2015.  See:  Black  v.  Allegheny 
County,  U.S.D.C.  (W.D.  Penn.),  Case  No. 
2:13-cv-00179-CRE. 

The  proceedings  prior  to  the  settlement 
agreement  were  contentious. 

In  February  2014,  the  federal  judge 
overseeing  the  litigation  issued  a third 
sanctions  order  against  Allegheny  County 
attorneys  for  failing  to  follow  court-ordered 
discovery  rules.  U.S.  Magistrate  Judge 
Cynthia  Reed  Eddy  ordered  the  county’s 
lawyers  to  personally  pay  for  the  TVi  hours 
Ely  spent  preparing  a motion  in  a dispute 
over  records  that  included  the  full  names  of 
guards  at  the  jail. 

The  county  abruptly  canceled  the  de- 
positions of  21  guards  between  March  11 
and  21,2014,  which  prompted  the  court  to 
order  county  officials  to  pay  for  Ely’s  airfare 


and  hotel  stay.  Such  “neglect  or  intentional 
delay  tactics,”  as  Magistrate  Judge  Eddy 
termed  the  county’s  actions,  were  apparently 
part  of  a pattern. 

In  unrelated  incidents,  the  county  faces 
lawsuits  for  an  attempted  suicide  at  the  jail 
and  the  alleged  sexual  assault  of  a female 
prisoner  by  guard  Charles  L.  Walker.  In 
both  of  those  cases,  the  county  provided 
“insufficient  and  incomplete”  or  “woefully 
inadequate”  responses  to  discovery  requests, 
according  to  attorneys  involved  in  the 
lawsuits. 


Additional  sources:  www.law.com,  www. 
triblive.  com,  www. post- gazette,  com 
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Department  of  Justice  Announces  Plan 
to  Phase  Out  For-profit  Prisons 


On  August  18,2016,  the  Deputy  At- 
torney  General  of  the  U.S.  Department 
of  Justice  (DOJ)  announced,  via  a memo  to 
the  acting  director  of  the  federal  Bureau  of 
Prisons,  that  the  DOJ  plans  to  phase  out 
contracts  with  private,  for-profit  prisons. 

The  memo  cited  a scathing  report  by 
the  DOJ’s  Office  of  the  Inspector  Gen- 
eral, released  earlier  in  August,  which 
found  higher  rates  of  assaults,  disciplinary 
convictions,  lockdowns,  use  of  force  and 
contraband  at  private  prisons  that  hold 
federal  prisoners.  Improperly  placing  pris- 
oners in  segregation  units  was  also  cited 
as  a problem  at  the  facilities,  run  by  Cor- 
rections Corporation  of  America  (CCA), 
GEO  Group  and  Management  & Training 
Corp.  (MTC). 

“Private  prisons  served  an  important  role 
during  a difficult  period,  but  time  has  shown 
that  they  compare  poorly  to  our  own  Bureau 
facilities,”  the  memo  stated.  “They  simply  do 
not  provide  the  same  level  of  correctional 
services,  programs,  and  resources;  they  do  not 
save  substantially  on  costs;  and  as  noted  in  a 
recent  report  by  the  Department’s  Office  of 
Inspector  General,  they  do  not  maintain  the 
same  level  of  safety  and  security.” 

The  findings  by  the  OIG  were,  in  fact, 
nothing  new  - for  decades  there  have  been 
reports  of  problems  with  private  prisons, 
including  higher  levels  of  violence  and 
security  deficiencies,  as  well  as  higher  re- 
cidivism rates  for  prisoners  released  from 
private  facilities. 

Additionally,  since  late  2008  there  have 
been  four  major  riots  at  private  prisons 
housing  federal  prisoners,  including  two  ri- 
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ots  at  the  GEO  Group-run  Reeves  County 
Detention  Complex  in  Texas  in  December 
2008  and  January  2009  [see:  PLN,  Feb. 
2010,  p.22] ; an  uprising  that  resulted  in 
the  death  of  a guard  at  CCA’s  Adams 
County  Correctional  Center  in  Mississippi 
in  May  2012  [see:  PLN,  June  2014,  p.48]; 
and  a February  2015  riot  at  MTC’s  Wil- 
lacy County  Correctional  Center  in  Texas 
that  led  to  the  prison’s  closure  [see:  PLN, 
July  2016,  p.l].  Comparably,  there  were  no 
major  riots  at  public  federal  prisons  over 
the  same  time  period. 

“The  private  prison  industry  has  a long 
and  sordid  track  record  of  abuses  and  poor 
performance,  which  has  been  documented 
in  numerous  after-action  reports  follow- 
ing riots,  escapes  and  deaths  at  for-profit 
facilities,”  said  PLN  managing  editor  Alex 
Friedmann,  who  served  six  of  his  10  years 
behind  bars  at  a CCA-managed  prison 
prior  to  his  release  in  1999. 

He  noted  that  what  was  surprising 
about  the  memo  from  the  Deputy  Attorney 
General,  directing  the  Bureau  of  Prisons 
to  “either  decline  to  renew  [each  private 
prison]  contract  or  substantially  reduce  its 
scope,”  was  that  someone  actually  read  the 
OIG  report  and  took  action  based  on  the 
extensive  criticism  of  the  Bureau  of  Prisons’ 
private  contractors. 

“Advocates  have  been  arguing  for  years 
that  research  shows  private  prisons  have 
higher  levels  of  violence,  partly  due  to  their 
business  model  of  understaffing  and  cutting 
corners  to  generate  profit,  which  results  in 
high  staff  turnover  rates,  inexperienced  staff 
and  institutional  instability,”  said  Fried- 
mann. “Thus  it’s  encouraging  that  someone 
has  finally  paid  attention.” 

Both  CCA  and  GEO  Group,  which 
trade  on  the  New  York  Stock  Exchange, 
suffered  major  declines  in  their  stock  prices 
following  the  DOJ’s  announcement  - 35% 
and  39%  respectively  - and  their  stock 
rebounded  only  slightly  in  the  following 
days.  MTC  is  a privately-held  company. 
Some  analysts  complained  that  the  market 
had  overreacted,  as  just  7%  of  CCA’s  gross 
revenue  comes  from  its  contracts  with  the 
Bureau  of  Prisons.  Regardless,  ratings  firm 
Standard  & Poor’s  downgraded  CCA’s 
corporate  credit  rating  while  Moody’s, 
another  ratings  firm,  downgraded  CCA’s 


debt  to  “junk”  status. 

CCA  took  issue  with  the  findings  of 
the  OIG  report,  claiming  that  the  popula- 
tion at  privately-operated  facilities  housing 
federal  prisoners  was  more  likely  to  engage 
in  violence.  The  prisons  investigated  by  the 
OIG  were  “CAR”  (Criminal  Alien  Require- 
ment) facilities,  which  house  immigrants 
facing  deportation  after  they  finish  their 
federal  sentences.  CCA  also  claimed  that 
prisoners  at  CAR  facilities,  which  are  all 
privately  operated,  were  more  likely  to  be 
involved  in  gang  activity. 

Yet  that  ignored  the  fact  that  CAR 
prisons  are  low-security;  in  fact,  the  CAR 
facilities  operated  by  CCA  - Adams  County, 
McRae,  Eden  and  Cibola  - are  listed  as  “low” 
or  “minimum”  security  on  the  company’s 
website.  Many  if  not  most  of  the  prisoners 
held  at  those  facilities  are  incarcerated  for 
either  illegal  entry  into  the  United  States  or 
illegal  reentry  - not  exactly  violent  crimes. 
And,  of  course,  there  are  also  violent  prison- 
ers and  gangs  in  public  federal  prisons,  which 
did  not  have  the  problems  documented  in 
the  OIG  report.  Nor  did  CCA’s  rationale 
explain  the  much  higher  amount  of  con- 
traband found  in  for-profit  prisons  - nearly 
twice  as  many  weapons  and  over  eight  times 
as  many  contraband  cell  phones. 

The  Bureau  of  Prisons  has  already 
started  to  scale  back  its  use  of  private 
facilities;  it  declined  to  renew  a contract 
with  CCA  at  the  Northeast  Ohio  Cor- 
rectional Center  in  late  2014,  and  recently 
announced  its  decision  to  end  a contract 
to  house  prisoners  at  the  company’s  Ci- 
bola County  Correctional  Center  in  New 
Mexico.  Further,  GEO  Group  announced 
in  August  2016  that  the  Bureau  of  Prisons 
had  rescinded  a contract  extension  previ- 
ously granted  at  the  company’s  D.  Ray 
James  Correctional  Facility  in  Georgia. 

“The  fact  remains  that  for-profit  pris- 
ons are  part  of  the  problem,  not  part  of  the 
solution  to  mass  incarceration  in  the  United 
States,”  said  Paul  Wright,  executive  direc- 
tor of  the  Human  Rights  Defense  Center, 
PLNs  parent  organization.  “Imprisoning 
people  so  corporations  can  generate  profit, 
with  the  collusion  of  government  officials,  is 
just  one  of  the  many  failings  of  our  nation’s 
criminal  justice  system.  Private  prisons  are 
accountable  to  their  executives  and  share- 
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holders,  not  to  members  of  the  public.” 

While  many  anti-private  prison  activ- 
ists rejoiced  in  the  DOJ’s  announcement 
and  the  drop  in  CCA  and  GEO  Group’s 
stock  price,  the  DOJ’s  decision  will  affect 
just  13  facilities  housing  around  22,000 
prisoners  - approximately  11%  of  the  total 
federal  prison  population.  It  does  not  im- 
pact state  prisons,  county  j ails,  immigration 
detention  centers  or  the  U.S.  Marshals  Ser- 
vice. Further,  the  private  prison  phase-out 
is  estimated  to  take  five  years,  and  many 
things  can  happen  during  that  time  - begin- 
ning with  who  wins  the  presidency  in  the 
November  elections. 

The  DOJ  could  “change  course  de- 
pending on  who  is  in  the  White  House,” 
Friedmann  pointed  out.  “I  imagine  [private 
prison  companies]  are  going  to  be  spend- 
ing a lot  of  money  lobbying,  that  they  are 
already  setting  up  meetings  with  lawmak- 
ers to  roll  this  back.”Both  CCA  and  GEO 
Group  lobby  heavily  on  the  federal  level; 
they  have  reportedly  spent  a combined 
125  million  in  lobbying  plus  over  $10 
million  in  political  donations  since  1989, 
according  to  an  April  28,  2015  article  in 
the  Washington  Post. 

Still,  some  private  prison  opponents 
harbor  hope  that  there  will  be  a trickle- 
down  effect  that  leads  state  prison  systems 
and  perhaps  the  Department  of  Homeland 
Security  (DHS)  to  scale  back  their  use  of 
for-profit  prisons.  On  August  22,  2016, 
U.S.  Senator  Bernie  Sanders  and  Rep. 
Raul  M.  Grijalva  wrote  a joint  letter  to 
DHS  Secretary  Jeh  Johnson,  urging  him 
to  discontinue  contracts  with  private  prison 


companies  to  house  immigrant  detainees. 
Currently,  about  62%  of  detainees  are  held 
in  privately-operated  facilities. 

“Given  the  impact  on  detainees,  the 
high  cost  to  taxpayers  and  the  Department 
of  Justice’s  recent  decision,  we  believe  the 
Department  of  Homeland  Security  can  and 
should  immediately  begin  phasing  out  for- 
profit,  privately  run  immigration  detention 


Mexico’s  national  defense  depart - 
ment  calls  the  Zetas  “the  most 
formidable  death  squad  to  have  worked  for 
organized  crime  in  Mexican  history.”  U.S. 
officials  agree,  saying  the  gang  is  “the  most 
technologically  advanced,  sophisticated 
and  dangerous  cartel  operating  in  Mexico.” 

One  of  the  Zetas’  most  gruesome 
atrocities  was  the  Allende  Massacre  of2011, 
when  hundreds  of  men,  women  and  children 
suspected  of  being  informants  were  slain, 
then  their  bodies  transported  to  a prison 
in  Piedras  Negras  for  disposal  in  acid  or  by 
burning.  The  Zetas-controlled  prison  made 
headlines  again  in  September  2012  when 
131  prisoners  took  part  in  Mexico’s  largest 
jailbreak,  which  was  reportedly  orchestrated 
by  the  gang.  [See:  PLN,  June  2013,  p.56]. 

According  to  testimony  in  federal  court 
in  San  Antonio,  Texas  in  July  2016,  Zetas 
commandant  Marciano  “El  Chano”Millan- 
Vasquez  refuted  accusations  that  he  had  not 
only  participated  in  the  mass  slaughters 
but  also  trafficked  thousands  of  pounds 


facilities,”  the  joint  letter  stated. 

As  another  consequence  of  the  DOJ’s 
announcement,  at  least  four  law  firms  are 
pursuing  shareholder  class-action  lawsuits 
against  both  CCA  and  GEO  Group.  FI 

Sources:  HRDC press  release  (Aug.  1 9, 2016); 
Washington  Post;  Palm  Beach  Post;  Nashville 
Post;  Reuters 


of  cocaine  and  marijuana  from  Mexico  to 
the  United  States.  Millan-Vasquez  alleg- 
edly bribed  the  governor  of  the  State  of 
Coahuila,  Ruben  Moreira,  with  “suitcases 
of  cash”  for  his  complicity  in  gang-related 
crimes.  The  governor’s  office  denied  the  al- 
legations as  “falsehoods  and  lies.” 

Witnesses  tied  Millan-Vasquez  to  the 
disappearances  and  murders  of  over  150 
people  at  the  Piedras  Negras  prison  from 
2009  to  2011.  “They  took  those  bodies  and 
transported  them  to  the  prison  to  destroy 
them  and  disintegrate  them...,”  said  a for- 
mer Zetas  money  launderer  who  testified 
at  the  trial.  “They  had  acid  containers,  or 
whatever  process  to  disappear  them.” 

On  July  19,2016,  a federal  jury  returned 
a guilty  verdict  against  Millan-Vasquez  on 
ten  drug-related  charges;  his  sentencing 
hearing  is  scheduled  for  October  2016.  FI 

Sources:  www. telegraph,  co.uk,  www.fns- 
news.  nmsu.  edu,  www.  insightcrime.  org, 
www.ksat.com , CNN 


Mexico:  Drug  Cartel  Used  Prison 
to  Dispose  of  Bodies 
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Juvenile  Sexual  Assault  Victims  of  Dr.  William  Ayres 

The  Forgotten  Victims 

by  Victoria  Balfour 


IN  1983,  A TROUBLED  14-YEAR-OLD  BOY 

named  Richard  S.  ran  away  from  his 
group  home  in  San  Mateo,  California. 
Richard  - who  never  knew  his  father  and 
whose  mother  died  when  he  was  a small 
child  - was  in  desperate  need  of  an  adult 
he  could  trust.  A juvenile  judge  referred 
the  boy  to  Dr.  William  Ayres,  a promi- 
nent Yale-trained  child  psychiatrist  who 
had  been  evaluating  juveniles  for  the  San 
Mateo  County  juvenile  justice  system  since 
the  1960s. 

At  Richard’s  first  counseling  session, 
the  hulking  six-foot-plus  Ayres  - well- 
known  in  San  Mateo  County  for  his 
pompous  airs  - demanded  that  the  boy 
remove  his  clothes  for  an  “examination.” 
Then,  as  Richard  recalls,  Ayres  forced  the 
young  boy  to  masturbate  him,  and  mastur- 
bated Richard.  More  than  three  decades 
later,  Richard,  now  serving  25  years  to  life 
in  a California  prison  on  a three-strikes 
theft  conviction,  still  gets  a stricken  look  on 
his  face  at  the  memories  of  Ayres  “getting 
nasty”  and  threatening  him  when  he  balked 
at  performing  oral  sex  on  the  doctor. 

“I  do  remember  Dr.  Ayres  telling  me 
that  if  anyone  found  out  or  if  I told  anyone 
that  he  would  come  back  and  get  me  and 
nobody  would  believe  me  because  I was  a 
troublemaker  and  already  in  jail,”  Richard, 
now  46,  remembers.  One  of  his  wrists  still 
bears  the  scars  from  a suicide  attempt  he 
made  in  juvenile  hall  after  Dr.  Ayres  mo- 
lested him.  “I  cut  my  wrist  before  because 
the  thought  of  doing  what  he  made  me  do 
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continues  to  bother  me,”  he  said. 

While  Richard  suffered  for  years 
believing  he  was  Ayres’  only  victim,  San 
Mateo  police  estimate  that  Ayres  - a former 
president  of  the  American  Academy  of 
Child  and  Adolescent  Psychiatry  - molest- 
ed at  least  1,000  boys  over  the  40  years  he 
treated  both  private  adolescent  patients  and 
juvenile  offenders  in  San  Mateo  County. 

Although  victims  had  been  coming 
forward  since  the  1960s,  Ayres  was  able  to 
shut  down  their  complaints  - and  a police 
probe  in  1987  - by  falsely  claiming  that  he 
had  been  trained  to  give  boys  genital  exams 
at  a child  guidance  clinic  in  Boston. 

In  1994,  a man  wrote  to  the  California 
Medical  Board  to  say  Dr.  Ayres  had  mo- 
lested him  as  a juvenile  in  1966.  He  never 
received  a response. 

It  wasn’t  until  2002,  after  I called  the 
San  Mateo  Police  Department  to  report 
that  Ayres  had  molested  a friend  of  mine, 
a private  patient  of  Dr.  Ayres  in  the  1970s, 
that  a criminal  case  finally  began  to  gain 
traction. 

The  detective  in  charge  of  the  Ayres 
criminal  investigation  revealed  to  me  that  in 
1994,  a patient  at  Atascadero,  a California 
state  hospital  for  convicts,  had  confided  to 
a nurse  during  an  evaluation  that  Ayres  had 
sexually  assaulted  him  as  a juvenile.  “What 
Ayres  did  to  this  guy  and  others  made 
their  lives  go  bad,”  the  detective  said.  “We 
believe  that  most  of  Ayres’  victims  ended 
up  in  prison.” 

In  a 2004  deposition  for  a civil  suit 
brought  by  a victim,  Ayres  said  that  in  some 
years  juvenile  referrals  constituted  as  much 
as  15  percent  of  his  practice.  Unfortunately, 
while  the  police  were  able  to  seize  records 
for  Ayres’  private  patients  in  the  criminal 
investigation,  they  couldn’t  get  access  to  the 
names  of  his  juvenile  referrals. 

In  2013,  Ayres  pleaded  no  contest  to 
molesting  five  boys  who  had  been  private 
patients.  He  was  sentenced  to  eight  years 
in  prison.  (In  addition,  prosecutors  said  at 
least  50  more  patients  outside  of  the  statute 
of  limitations  had  come  forward.)  However, 
none  of  the  juveniles  referred  by  San  Mateo 
County  to  Dr.  Ayres  ended  up  being  part 
of  the  criminal  case. 


I’ve  always  held  a fierce  belief  that 
the  voices  of  the  juvenile  victims  in  this 
tragic  case  should  be  heard.  Over  the  years 
I made  some  attempts,  without  success,  to 
locate  those  victims.  In  February  2007,  two 
months  before  Ayres  was  arrested,  I emailed 
the  San  Mateo  Private  Defenders  Office  to 
ask  that  they  review  and  investigate  all  cases 
in  which  its  attorneys  had  hired  Dr.  Ayres  in 
juvenile  cases.  They  said  no.  Myra  Weiher, 
Assistant  Chief  Defender,  wrote,  “It  would 
not  be  appropriate  ...  to  ask  our  attorneys  to 
contact  the  clients  who  may  have  seen  Dr. 
Ayres  as  part  of  their  cases.” 

Three  years  ago,  just  months  before 
Ayres  pleaded  no  contest,  I decided  to  give 
my  hunt  for  his  juvenile  victims  one  last 
shot.  Working  on  the  detective’s  theory 
that  most  of  them  had  ended  up  in  prison, 
I wrote  to  prisoners  convicted  in  San  Mateo 
County.  I included  a news  story  about  Ayres’ 
arrest  but  was  careful  not  to  reveal  any  de- 
tails of  his  molestation  of  other  victims.  I 
also  placed  a small  ad  in  Prison  Legal  News, 
asking  former  juvenile  patients  of  Dr.  Ayres 
to  contact  me. 

It  was  only  a matter  of  weeks  before 
the  letters,  heartbreaking  and  horrifying, 
started  pouring  in.  Prisoners  who  said 
they’d  never  told  a soul  about  the  abuse  until 
they  contacted  me  described  assaults  far 
more  severe  than  what  I knew  about  those 
inflicted  by  Ayres  on  his  private  patients. 
The  men  who  wrote  to  me  came  from  all 
backgrounds.  They  were  African  American, 
Hispanic,  white.  The  youngest  to  write  me 
was  22;  the  oldest  58. 

Two  victims  recalled  telling  authorities 
at  juvenile  hall  that  Ayres  had  molested 
them,  only  to  be  thrown  into  an  isolation 
unit  as  punishment  for  speaking  out.  And 
in  a letter  that  was  especially  painful  to 
read,  one  man  described  being  raped  by 
Ayres  at  the  age  of  12  “at  least  7 to  10  times” 
and  “bleeding”  afterward.  “He  told  me  he 
couldn’t  be  hearing  me,  a little  boy  crying,” 
the  prisoner  wrote.  In  another  letter  he 
described  how  Dr.  Ayres  used  to  threaten 
him  if  he  ever  told  anyone:  “[He]  told  me 
that  I’ll  have  to  go  to  Y. A.,  Youth  Author- 
ity and  that  they  would  beat  me  up  and 
they  would  make  me  into  a woman,  and  he 
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scared  me  and  since  he  was  a grown  man, 
what  could  I do.” 

Another  prisoner  serving  time  for  a 
sexual  assault  reflected  on  the  impact  of 
Ayres’  sexual  abuse.  “Unfortunately  I fell 
into  the  cycle  of  turning  my  pain  into 
anger  and  hurting  others,”  he  wrote.  “After 
thinking  back  about  what  happened  to  me 
I believe  that  incident  was  one  of  many  fac- 
tors to  desensitize  me  to  sexual  behavior.” 

One  man  who  responded  to  my  Prison 
Legal  News  ad,  who  was  molested  by  Ayres 
at  juvenile  hall  in  the  70s,  urged  me  to 
contact  his  younger  brother,  also  a former 
juvenile  offender.  Sure  enough,  it  turned 
out  that  the  younger  brother  had  been 
molested  by  Ayres,  too.  In  all  those  years 
neither  brother  had  known  the  other  was 
a victim,  and  when  they  spoke  about  Ayres 
for  the  first  time  on  the  phone,  they  cried. 

Dr.  Ayres  died  at  the  age  of  84  at  the 
California  Medical  Facility  in  Vacaville  on 
April  20,2016.  During  the  two-and-a-half 
years  he  was  behind  bars,  he  was  anything 
but  a model  prisoner.  A month  before  he 
died,  in  an  email  to  a victim,  a prosecutor 
on  the  Ayres  case  described  his  behavior  in 
prison  as  that  of  a “bitter,  violent,  crotchety 


old  man  and  he  keeps  hitting  staff  mem- 
bers and  his  peers....  He  had  to  actually  be 
pepper  sprayed  one  time  and  he  has  been 
referred  to  the  San  Joaquin  DA’s  office  for 
battery  charges  (although  they  didn’t  file 
[because]  of  the  dementia  apparently).  He 
has  three  separate  ‘serious  rule  violations’ 
that  have  resulted  in  denial  of  privileges 
and  loss  of  credits  ...  Mr.  Fancy  Pants  has 
become  a prison  thug!” 

For  Dr.  Ayres’  victims,  the  damage  he 
inflicted  will  leave  lifelong  emotional  scars. 
Sadly,  too  many  of  his  victims  I have  known 
have  died  - in  motorcycle  and  car  crashes  or 
through  alcohol  and  dmg  abuse.  Many  have 
been  lost  to  suicide.  In  2011,  one  48-year- 
old  victim  who  had  been  severely  depressed 
parked  his  car  on  a California  freeway  and 
ran  out  in  front  of  a motor  home.  He  was 
killed  instantly. 

Some  prisoners  are  now  beginning 
to  speak  out  about  Ayres’  abuse  to  mental 
health  professionals  or  men’s  groups  at  their 
prisons.  Others  have  told  their  appellate  and 
parole  attorneys.  But  a note  of  caution:  it 
won’t  necessarily  be  an  easy  road  for  those 
who  are  coming  forward.  For  example,  in 
one  instance,  at  the  urging  of  his  parole 


attorney  and  a counselor  at  his  prison,  a 
prisoner  told  the  Parole  Board  in  December 
2013  that  he  had  been  molested  by  Ayres  as 
a juvenile  in  the  1970s.  Attending  the  hear- 
ing was  San  Mateo  prosecutor  Peter  Lynch, 
who  had  been  added  to  the  Ayres  case  after 
the  first  prosecutor,  Melissa  Mckowan,  was 
disciplined  by  the  State  Bar  for  misconduct 
in  that  case. 

But  Lynch  chose  not  to  disclose  to  the 
Board  that  he  had  worked  on  Dr.  Ayres’ 
criminal  case  and  therefore  had  a potential 
conflict  of  interest.  In  an  effort  to  discredit 
the  prisoner  seeking  parole,  Lynch  made 
a series  of  false  statements  to  the  Parole 
Board  about  the  case,  including  claiming 
that  the  prisoner  was  making  up  the  story 
about  being  abused  in  the  70s,  because 
“there’s  nothing  about  what  Ayres  did  that 
predated  the  1980s.”  In  fact,  victims  from 
the  1960s  and  70s  testified  at  Dr.  Ayres’ trial, 
and  the  juvenile  who  had  been  molested  in 
1966  spoke  at  Ayres’ sentencing. 

Some  prisoners  have  written  to  Hill- 
crest  Juvenile  Hall  for  their  records,  only  to 
learn  they  were  destroyed  in  a large  “purge” 
in  August  2009.  The  timing  of  the  purge  is 
curious,  given  that  it  came  just  days  after  the 
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Forgotten  Victims  (cont.) 


first  Ayres  trial  ended  in  a mistrial,  and  the 
San  Mateo  DA’s  office  had  received  requests 
from  news  organizations  about  the  juvenile 
records  during  the  ongoing  criminal  case. 
And  although  legally  Hillcrest  can  destroy 
juvenile  records  after  the  defendant’s  38th 
birthday,  three  victims  of  Ayres  were  in  their 
50s  when  their  records  were  destroyed  in 
the  2009  purge.  Additionally,  when  an  ABC 
news  Bay  Area  television  reporter  filed  a 
public  records  request  to  find  out  who  had 
ordered  the  destruction  of  the  records,  San 
Mateo  County  denied  her  request. 

Several  prisoners  have  contacted  or 
been  contacted  by  civil  attorneys  about  su- 
ing Dr.  Ayres  and/or  San  Mateo  County 
for  continuing  to  send  juveniles  to  Ayres 
despite  decades  of  complaints  and  police 
investigations.  They  have  been  told  that 
the  small  window  of  opportunity  to  sue 
San  Mateo  County  has  passed.  Four  pri- 
vate patients  successfully  sued  Ayres  and 
his  former  practice,  Peninsula  Psychiatric 
Associates,  resulting  in  settlements  ranging 
from  $80,000  to  $400,000.  The  attorneys 
who  represented  victims  in  those  cases  were 
Jean  Starcevich,  Bob  Tobin  (now  deceased) 
and  Joe  Carcione.  Another  private  patient 
who  filed  suit  died  of  alcoholism  before  the 
case  was  completed.  A private  patient  who 
filed  a lawsuit  in  2007  that  remains  pending 
is  represented  by  attorney  David  Drivon. 

Former  San  Mateo  juvenile  judges 
Patricia  Bresee  and  Margaret  Kemp,  who 
referred  boys  to  Dr.  Ayres,  have  publicly 
expressed  regret  for  unknowingly  putting 
those  juveniles  in  harm’s  way.  But  for  the 
most  part  the  San  Mateo  District  At- 
torney’s office,  the  San  Mateo  Private 
Defenders  Association  and  other  agencies 
have  not  made  any  public  statements  or 
apologies  for  sending  children  to  Ayres. 

Juvenile  Judge  Marta  S.  Diaz,  who, 
according  to  Dr.  Ayres  in  a 2004  deposi- 
tion, referred  juveniles  to  him  when  she 
was  a prosecutor  in  the  San  Mateo  District 
Attorney’s  office  from  1981  to  1994,  and 
then  continued  to  do  so  when  she  became 
a juvenile  judge,  has  never  apologized  nor 
made  any  statement  of  support  for  the 
juveniles  she  sent  to  Ayres.  The  only  com- 
ments Judge  Diaz  made  on  this  matter  were 
to  a legal  publication,  the  San  Francisco 
Daily  Journal,  in  2009.  When  asked  about 
accusations  that  she  had  protected  Ayres, 


Diaz  accused  victims’ advocates  of  having  a 
“little  jihad  against  me.”  She  then  went  on 
to  say,  “I  don’t  care.  I know  it’s  all  bullshit. 
All  will  come  out.”  Diaz  continues  to  serve 
as  a judge  in  San  Mateo  County. 

Two  years  ago  I turned  over  all  of  the 
letters  from  Ayres’  juvenile  victims  that  I 
had  received  to  the  Special  Litigation  sec- 
tion of  the  Civil  Rights  Division  of  the  U.S. 
Department  of  Justice,  along  with  a request 
that  special  counsel  be  appointed  to  conduct 
a review  of  the  juvenile  cases  in  San  Mateo 
County  in  which  Ayres  was  involved.  That 
had  been  done  before  in  similar  cases.  In 
2010,  after  Calgary,  Alberta  psychiatrist  Dr. 
Aubrey  Levin  was  arrested  for  molesting 
men  in  court-ordered  sessions,  the  Alberta 
Justice  Department  reviewed  all  cases  where 
Levin  had  been  an  expert  witness  in  the  past 
20  years  to  determine  if  any  testimony  had 
been  tainted.  But  to  date,  I have  not  been 
able  to  persuade  the  Justice  Department  to 
do  the  same  for  the  hundreds  of  juvenile 


Three  Massachusetts  state  prisoners 
have  been  placed  in  segregation  in  ap- 
parent retaliation  for  their  prison  reform 
activism. 

Timothy  Muise,  Shawn  Fisher  and 
Steven  James,  all  incarcerated  at  the 
medium-security  prison  MCI  Shirley,  were 
taken  from  their  cells  late  at  night  on  March 
23, 2016  and  transferred  to  three  different 
Massachusetts  facilities,  where  they  were 
all  put  in  solitary  confinement.  While  in 
solitary  they  had  restricted  access  to  phone 
calls  and  visits. 

What  do  they  have  in  common?  They 
are  all  prison  reform  and  prisoners’  rights 
advocates. 

Muise,  52,  and  Fisher,  44,  had  re- 
cently organized  meetings  at  MCI  Shirley 
with  members  of  the  Legislative  Harm 
Reduction  Caucus,  a coalition  of  70  state 
lawmakers  that  works  to  address  the  root 
causes  of  incarceration.  Massachusetts  Rep. 
Benjamin  Swan,  a leading  member  of  the 
Caucus,  described  it  as  “A  group  of  progres- 
sive legislators  who  see  the  need  for  some 
reform  in  the  criminal  justice  system  and 
corrections  as  well.” 

Meetings  sanctioned  by  MCI  Shirley 


victims  of  Dr.  Ayres. 

However,  I am  not  giving  up  hope.  I 
believe  it’s  only  a matter  of  time  before  a 
legal  or  juvenile  rights  organization  steps 
up  to  the  plate  to  advocate  for  the  forgotten 
juvenile  victims  of  Dr.  William  Ayres.  For 
that  reason,  I strongly  encourage  other  vic- 
tims to  contact  me  at  the  address  below. 

Victoria  Balfour,  a former  People  magazine 
reporter,  has  written  for  The  New  York 
Times  and  the  Washington  Post.  In  2009 
she  received  the  Award  for  Excellence  in  the 
Media  for  Meritorious  Public  Service  for  her 
investigative  and  advocacy  work  oji  the  Dr. 
Ayres  criminal  case,  at  the  14th  International 
Conference  071  Family  Violence,  Abuse  and 
Trauma  in  San  Diego.  She  wrote  this  article 
exclusively  for  PLN  and  is  responsible  for 
its  content.  If  you  are  a victim  of  Dr.  Ayres, 
please  write  to  her  at:  Victoria  Balfour,  151 
College  Avenue,  Apt.l,  Poughkeepsie,  New 
York  12603. 


officials  and  attended  by  correctional  staff 
were  held  at  the  prison  in  October  2015  and 
February  2016.  Muise  and  Fisher  organized 
the  meetings  and  attended.  While  James, 
39,  did  not  attend,  he  has  been  a prominent 
advocate  for  prison  reform. 

A number  of  topics  were  discussed  at 
the  two  meetings,  including  the  overuse  of 
solitary  confinement  in  Massachusetts,  low 
pay  for  incarcerated  workers  and  the  22  deaths 
recorded  at  MCI  Shirley  the  year  before. 

Muise  and  Fisher  were  in  discussions 
with  members  of  the  Legislative  Harm 
Reduction  Caucus  to  arrange  travel  to 
the  statehouse  to  testify  before  the  Public 
Safety  Committee  at  the  time  they  were 
transferred  and  placed  in  segregation.  They 
did  not  receive  their  underwear  or  other 
personal  items  until  41  days  later. 

When  asked  by  Solitary  Watch,  an  ad- 
vocacy organization,  why  the  three  prisoners 
were  put  in  solitary,  a DOC  spokesperson 
said  that  pursuant  to  state  law,  prison  of- 
ficials were  unable  to  publicly  comment  on 
the  reasons  why  specific  individuals  were 
subjected  to  solitary  confinement.  However, 
people  close  to  Muise,  Fisher  and  James 
reported  that  DOC  investigators  had  ques- 


Massachusetts  Prisoners  Involved  in  Reform 
Efforts  Transferred,  Held  in  Solitary 
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tioned  them  about  a supposed  plot  to  build 
a computer  and  “hack”  into  the  DOC’s 
communications  system.  No  evidence  was 
produced  to  support  the  alleged  plot. 

“While  there  is  a fairly  clear  appear- 
ance that  Tim  and  the  others  were  shipped 
out  - and  now  locked  up  - because  of  their 
involvement  in  the  meetings  with  legisla- 
tors, it  appears  that  they  are  looking  for 


some  other  basis  for  bringing  disciplinary 
charges  against  them,”  Muise’s  attorney, 
John  Reinstein,  told  Solitary  Watch. 

Rep.  Swan  clearly  suspected  the  pos- 
sibility of  retaliation  by  staff  at  MCI  Shirley. 

“How  is  it  that  a group  of  inmates  can 
get  in  trouble  for  trying  to  see  the  gover- 
nor?” he  asked.  Swan  called  on  the  Caucus, 
as  well  as  the  legislative  Latino  and  Black 


Caucus,  to  meet  with  the  state’s  Executive 
Officer  of  Public  Safety  and  Commissioner 
of  Corrections  to  “give  us  some  understand- 
ing as  to  why  this  is  happening,  and  tell  us 
if  they  think  this  is  what  should  happen  or 
if  someone  is  overstepping  their  policy.” 

Sources:  www. solitarywatch.com,  www. 
rt.com 


Louisiana  Sheriff  Faces  Recall  Petition,  Federal  Indictments 


ORGANIZERS  HOPE  THAT  A PETITION 

circulating  throughout  Louisiana’s 
Iberia  Parish  will  result  in  the  recall  of 
Sheriff  Louis  Ackal.  According  to  Donald 
Broussard,  the  activist  who  started  the 
petition,  a “dark  cloud  is  being  cast  over 
Iberia  Parish”  due  to  corruption  attributed 
to  Ackal  and  his  staff.  The  petition  needs 
signatures  from  just  over  33%  of  the  par- 
ish’s registered  voters,  and  Broussard  said 
he  hopes  to  register  new  voters  and  exceed 
that  threshold. 

Sheriff  Ackal  drew  immediate  scru- 
tiny when  he,  jail  colonel  Gerald  Savoy 
and  former  captain  Mark  Frederick  were 
indicted  in  March  2016  for  their  roles  in 
the  jailhouse  beatings  of  five  pretrial  de- 
tainees in  the  chapel  of  the  Iberia  Parish 
Jail  in  2011.  The  scandal  grew  after  Ackal 
and  Savoy  were  charged  in  a superseding 
indictment  for  another  violent  episode  in 
2014  where  the  pair  allegedly  assaulted  two 
prisoners,  orally  raping  one  with  a baton. 
In  addition  to  the  indictments,  at  least 
nine  former  guards  have  pleaded  guilty  to 
similar  assaults,  and  eight  prisoner  deaths 


have  occurred  at  the  Iberia  Parish  Jail  on 
Ackal’s  watch. 

The  sheriff’s  response  to  his  legal  trou- 
bles landed  him  in  more  hot  water  in  July 
2016,  when  secret  recordings  were  released 
in  which  he  reportedly  made  anti-Semitic 
and  threatening  remarks  in  reference 
to  federal  prosecutor  Mark  Blumberg. 
According  to  Louisiana  newspaper  The 
Advocate,  an  angry  Ackal  was  recorded 
calling  the  prosecutor  a “sorry  son-of-a- 
bitch  Jew  bastard”  and  saying  that  rather 
than  cooperate  or  make  a deal  he  would 
“fucking  shoot  [him]  right  between  [his] 
goddamned  Jewish  eyes.”  Although  Ackal’s 
attorney,  John  McLindon,  defended  his 
client’s  words  as  attributable  to  a “fit  of 
rage”  and  “not  credible,”  on  July  29, 2016, 
U.S.  Magistrate  Judge  Patrick  Hanna 
upheld  the  revocation  of  Ackal’s  firearm 
privileges  and  ordered  him  to  report  for 
pretrial  supervision. 

In  early  August  2016,  Ackal’s  troubles 
deepened  even  further  when  FBI  agents 
served  warrants  to  obtain  video  surveillance  of 
the  Iberia  Parish  Courthouse  and  its  parking 


lot.  According  to  KLFY  News,  the  warrants 
were  obtained  after  the  sheriff  was  accused 
of  having  staff  members  attempt  to  place  a 
tracking  device  on  an  FBI  informant’s  vehicle. 

Ackal  has  pleaded  not  guilty  to  the 
criminal  charges  and  no  trial  date  has  been 
set. 

Sources:  www.klfy.com,  www.theadvocate. 
com,  www.courthousenews.com,  www.raw- 
story.  com 
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California:  Jail's  Unsolicited  Publication  Distribution  Ban  Upheld 

by  Mark  Wilson 


violated  the  First  Amendment.  The  case 
was  initially  dismissed  but  reinstated  by 
the  Ninth  Circuit  on  appeal.  [See:  PLN, 
Feb.  2012,  p.44].  On  remand,  and  follow- 
ing a four-day  bench  trial,  the  district  court 
found  that  the  reasonable  relationship  fac- 
tors set  forth  in  Turner  v.  Sajiey,  482  U.S. 
2254  (1987)  weighed  in  favor  of  the  jail 
defendants. 

The  court  first  found  that  BCJ’s  “[mail] 
policy  is  rationally  related  to  the  jail’s  se- 
curity and  staffing,  which  are  legitimate 
penological  objectives.” 

The  district  court  agreed  “that  stand- 
ing alone,  the  law  library  does  not  present 
an  adequate  means  for  Plaintiff  to  com- 
municate its  existence  to  inmates.”  Yet 
“because  an  alternative  means  now  exists  for 
electronic  distribution  of  [CJA],”the  court 
found  “that  this  factor  weighs  in  favor  of 
Defendant  for  purposes  of  injunctive  relief.” 


Turning  to  the  impact  of  accommodat- 
ing CJA’s  rights,  the  court  observed  that  “if 
distributed,  Plaintiff’s  publication  would 
cause  approximately  an  additional  28,000 
pages  of  paper  to  be  distributed  throughout 
the  jail, ’’which  also  weighed  in  favor  of  BCJ. 

Ultimately,  the  district  court  concluded 
that  “Plaintiff  has  not  shown  that  Defen- 
dant violated  its  First  Amendment  rights 
by  declining  to  distribute  its  unsolicited 
publication  prior  to  the  availability  of  the 
kiosks.”  Therefore,  CJA  was  not  entitled 
to  declaratory  or  injunctive  relief.  CJA 
has  since  appealed  the  court’s  judgment 
and  the  case  remains  pending.  See:  Crime , 
Justice  & America,  Inc.  v.  Hojiea,  U.S.D.C. 
(E.D.  Cal.),  Case  No.  2:08-cv-00343-TLN- 
EFB.H 

Additional  source:  www.crimejusticeand- 
america.com 


Georgia  Prosecutor  Arrested  for  Political 
Ads;  Had  Previously  Secured 
Indictment  Against  Judge 


A California  federal  district  court 
held  in  May  2015  that  jail  officials  did 
not  violate  the  First  Amendment  by  refus- 
ing to  distribute  unsolicited  publications 
to  prisoners. 

Crime,  Justice  & America,  Inc.  (CJA), 
founded  by  former  bail  bondsman  Ray 
FIrdlicka,  publishes  a weekly  36-  to  40-page 
magazine  of  the  same  name  that  targets 
newly-arrested  jail  detainees  awaiting  trial. 
Most  of  the  publication’s  articles  provide  in- 
formation about  the  criminal  justice  process 
and  common  legal  issues  in  criminal  cases; 
many  articles  are  written  by  attorneys  and 
other  law  enforcement  and  criminal  justice 
experts,  and  CJA  includes  advertisements 
from  lawyers  and  bail  bond  companies. 

The  magazine  is  free  to  prisoners.  Most 
jails  allow  general  distribution  of  CJA’s 
publication,  making  stacks  of  the  magazine 
available  in  jail  common  areas. 

CJA  initially  attempted  to  distribute  its 
magazine  through  individually-addressed 
subscriptions,  but  ended  that  practice  be- 
cause it  was  not  cost  effective  or  efficient,  as 
prisoners  were  frequently  moved  from  one 
facility  to  another. 

California’s  Butte  County  Jail  (BCJ), 
with  a population  of  nearly  600  prisoners, 
has  a mail  policy  that  prohibits  unsolicited 
commercial  materials. 

In  August  2004,  CJA  asked  BCJ  offi- 
cials to  distribute  its  magazine  to  prisoners. 
BCJ  refused,  concluding  that  doing  so 
would  violate  the  jail’s  mail  policy.  County 
officials  eventually  offered  to  provide  access 
to  two  copies  of  the  magazine  in  the  facil- 
ity’s law  library,  though  it  takes  one  to  three 
days  for  prisoners  to  gain  library  access. 
Only  two  prisoners  at  a time  are  permitted 
in  the  law  library,  which  allows  an  average 
of  25  prisoners  to  access  the  library  per  day. 

The  jail  also  offered  to  make  CJA’s 
publication  available  on  jail  kiosks.  BCJ 
has  thirty-one  kiosks  in  the  jail’s  cells  and 
common  areas;  two  portable  kiosks  are  also 
available.  Kiosks  are  available  to  prisoners 
from  9:00  a.m.  to  11  p.m.The  kiosk’s  touch- 
screen monitors  allow  for  .pdf-formatted 
documents  to  be  accessed  and  viewed. 

Believing  these  forms  of  distribution 
were  inadequate,  CJA  filed  suit  in  federal 
court,  alleging  that  BCJ’s  refusal  to  more 
widely  distribute  its  magazine  to  prisoners 


Northern  Georgia  Judicial  Circuit 
District  Attorney  Parks  White  sur- 
rendered to  the  Hart  County  Sheriff’s 
Office  to  be  booked  and  fingerprinted  on 
June  20,  2016,  before  being  released  on  a 
11,000  signature  bond.  Senior  Superior 
Court  Judge  Robert  Struble  had  signed  an 
arrest  order  for  White  on  a felony  charge  of 
violating  the  state’s  political  campaign  laws. 
Specifically,  while  running  for  a second  term 
in  office,  White  allegedly  mailed  an  elec- 
tion advertisement  to  voters  that  pictured 
uniformed  Hartwell  Police  Department 
officers  with  the  caption  “Officers  support 
Parks  White.” 

Georgia  state  law  forbids  the  use  of 
municipal  or  county  police  departments’ 
names  or  uniformed  officers,  patrol  cars  or 
badges  without  the  express  permission  of 
the  local  governing  authority.  The  complaint 
was  filed  by  attorney  Allyn  Stockton,  who 
said  his  client,  Hart  County  resident  Liz 
Parsons,  accused  White  of  failing  to  “get 
permission  from  the  city  of  Hartwell 
before  the  picture  was  made.”  According 
to  Stockton  the  statute  has  a purpose: 


“It’s  a law  on  the  books  designed  to  keep 
police  departments  from  being  exploited.” 

White,  who  faces  1 to  5 years  in 
prison  if  convicted  of  the  felony  offense, 
faced  controversy  last  year  for  indicting 
DeKalb  County  Superior  Court  Judge 
Cynthia  Becker  over  her  involvement 
in  a public  school  corruption  case,  then 
suddenly  dropping  the  charges.  According 
to  one  news  report,  “the  judge  who  signed 
the  dismissal  order  publicly  scolded  White,” 
saying  his  actions  were  politically  motivated 
and  “pretty  close”  to  criminal. 

White’s  attorney,  Mark  Wiggins,  said 
the  charges  related  to  campaign  law  viola- 
tions do  not  prevent  his  client  from  doing 
his  job,  and  that  White  “can  continue  to 
perform  the  duties  the  people  elected 
him  to  do”  while  awaiting  resolution  of 
the  case. 

“I  look  forward  to  my  day  in  court 
and  being  vindicated  of  these  baseless 
allegations,”  White  stated. 

Sources:  www.dailyreportonline.com,  www. 
onlineathens.  com 
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Prison  Legal  News,  a project  of  the  non-profit  Human  Rights  Defense  Center  (HRDC),  cannot  fund  its  operations 
through  subscriptions  and  book  sales  alone.  We  rely  on  donations  from  our  readers  and  supporters  - like  you! 

PLN  conducts  only  one  fundraiser  a year;  we  don’t  bombard  our  readers  with  donation  requests,  we  only  ask 
that  if  you  are  able  to  contribute  something  to  our  important  work,  then  please  do  so.  Every  dollar  counts  and 
is  greatly  appreciated  and  will  be  put  to  good  use.  No  donation  is  too  small,  including  books  of  stamps! 

Where  does  your  donation  go?  Here’s  some  of  what  we’ve  done  in  the  past  year: 

• HRDC,  a co-founder  and  leader  of  the  Campaign  for  Prison  Phone  Justice,  continued  to  advocate 
for  lower  prison  and  jail  phone  rates,  including  filing  multiple  comments  on  the  FCC  docket.  This 
is  an  ongoing  project  and  the  FCC’s  rate  caps  are  currently  stayed  by  the  D.C.  Circuit  Court. 

• PLN  filed  censorship  lawsuits  against  jails  in  Cook  County,  IL  and  Cleveland  County,  OK,  and 
filed  a public  records  suit  against  Corizon  in  New  Mexico.  We  settled  censorship  suits  against  the 
Nevada  DOC  and  jails  in  Kane  County,  IL,  Tulare  County,  CA  and  Sullivan  County,  TN.  PLN 
continues  to  challenge  unconstitutional  mail  policies  and  postcard-only  policies  nationwide. 

• We  founded  the  Stop  Prison  Profiteering  Project,  to  address  financial  exploitation  of  prisoners  and 
their  families  by  companies  that  provide  fee-based  services,  such  as  JPay  money  transfers  and 
release  debit  cards.  We  also  founded  the  Prison  Ecology  Project  to  ensure  that  prisoners  and  the 
communities  around  prisons  do  not  suffer  environmental  harms,  and  met  with  EPA  officials. 


With  your  help  we  can  do  more!  Please  send  your  donation  to: 


Prison  Legal  News,  P.O.  Box  1151,  Lake  Worth,  FL  33460 

Or  call  PLN’s  office  at  561-360-2523  and  use  your  credit  card  to  donate. 

Or  visit  PLN’s  website  at  www.prisonlegalnews.org  and  click  on  the  “Donate”  link. 
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As  a luto.il  of  our  gratitude  fur  you  sup- 
port, we  are  providing  the  PLN  card  when 
nuking  a donation  of  $50.  Tin-  card  is  fund 
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die  paid  a fair  wage  fur  die 
cards  to  help  support  their 
families. 


Gift  option  2 

In  recognition  of  your  support,  we  are  pro- 
viding the  PLN  hemp  lute  bag  when  mak- 
ing a donation  of  at  least  $75.  Handmade 
in  Vermont  using  hemp  fiber.  Carry  books 
and  grocer- 
ies stylishly 
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end  die  war 
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To  show  our  appreciation  for  your  support,  we  arc  providing  the  following  selection  of  books 
lor  you  to  choose  from  when  making  a donation  of  $100. 

Donations  of  $100  or  mure  tan  choose  one  free  title.  Each 
$100  donation  entitles  you  to  another  tree  tide;  l.e.,  donate 
$500  and  yun  get  five  books'  $1,000  and  you  gel  everything 
on  die  page!  Please  circle  the  books  you  want  and  send  the 
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Gift  option  4 

As  a llunk  you  gift  fur  yuot  support,  we  are  providing  tlie  entire  PLN  anlhulogy  of  criti- 
cally ardaimed  books  on  mass  imprisonment 
signed  by  editor  Paul  Wright!  (The  Celling 
of  Ameren.  Prison  Nation  and  Prison  Profi- 
teers) plus  the  PLN  hemp  tote  hag  to  cany 
the  books  in  when  making  a donation  of  $250 
or  more. 
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India's  Supreme  Court  Orders  Prison  and  Jail  Reforms 


The  United  States  is  not  the  only 
nation  that  has  serious  problems  with  the 
operation  of  its  jails  and  prisons.  Recently, 
an  amicus  curiae  made  a number  of  recom- 
mendations in  a case  being  considered  by  the 
Supreme  Court  of  India,  noting  poor  con- 
ditions in  Indian  prisons.  Gaurav  Agrawal, 
who  was  appointed  by  the  Supreme  Court, 
submitted  his  recommendations  in  a writ 
petition  filed  in  2013  by  a former  chief  justice 
of  the  Court,  R.C.  Lahoti. 

In  response,  Justices  Madan  B.  Lokur 
and  R.K.  Agrawal  issued  a series  of  direc- 
tives to  address  concerns  raised  in  the 
petition,  and  acknowledged  that  although 
problems  with  Indian  prisons  and  jails  had 
been  cited  frequently  over  the  past  35  years, 
progress  has  been  slow.  “Unfortunately,  even 
though  Article  21  of  the  Constitution  re- 
quires a life  of  dignity  for  all  persons,  little 
appears  to  have  changed  on  the  ground 
as  far  as  prisoners  are  concerned  and  we 
are  once  again  required  to  deal  with  issues 
relating  to  prisons  in  the  country  and  their 
reform,”  the  Justices  wrote. 

In  previous  decisions,  the  Supreme 
Court  had  “pointed  out  the  double  handi- 
cap that  prisoners  face;  the  first  being  that 
most  prisoners  belong  to  the  weaker  sec- 
tions of  society  and  the  second  being  that 
since  they  are  confined  in  a walled- off  world 
their  voices  are  inaudible.” 

On  February  5, 2016,  in  response  to  the 
writ  petition,  the  Supreme  Court  issued  a 
ruling  that  outlined  a number  of  reforms, 
declaring  that  “prisoners,  like  all  human 
beings,  deserve  to  be  treated  with  dignity.” 

Specifically,  the  Court  said  review 
committees  for  undertrial  (pretrial)  detain- 
ees should  meet  every  quarter,  beginning  in 
March  2016,  to  review  issues  “so  that  [they] 
are  released  at  the  earliest  [opportunity]  and 
those  who  cannot  furnish  bail  bonds  due  to 
their  poverty  are  not  subjected  to  incarcera- 
tion only  for  that  reason.”  Further,  each  state 
must  ensure  that  “an  adequate  number  of 
competent  lawyers  are  empanelled  to  assist 
undertrial  prisoners  and  convicts,  particu- 
larly the  poor  and  indigent,  and  that  legal 
aid  for  the  poor  does  not  become  poor  legal 
aid.”The  Court  also  stated  that  corrections 
officials  “should  ensure  that  there  is  proper 
and  effective  utilization  of  available  funds 
so  that  the  living  conditions  of  the  prison- 


by  Derek  Gilna 

ers  is  commensurate  with  human  dignity. 
This  also  includes  the  issue  of  their  health, 
hygiene,  food,  clothing,  rehabilitation,  etc.” 
Lastly,  the  Ministry  of  Home  Affairs  was 
directed  to  “conduct  an  annual  review  of 
the  implementation  of  the  Model  Prison 
Manual  2016.” 

Amicus  curiae  Agrawal  noted  there  are 
limited  statistics  for  overcrowding  in  India’s 
prison  system,  but  available  data  indicates 
that  not  only  are  facilities  crowded,  they 
are  also  deteriorating  due  to  lack  of  proper 
maintenance.  He  wrote  that  some  of  the 
worst  institutions  are  at  200%  of  capacity. 
Additionally,  like  jails  in  the  United  States, 
many  prisoners  suffer  from  a variety  of 
untreated  mental  health  conditions  and 
receive  little  to  no  professional  medical 
care.  In  April  2016,  Agrawal  made  recom- 
mendations which  included  easier  access 
to  attorneys  and  advocates,  better  intake 
procedures,  more  visitation,  participation  by 
non-governmental  organizations  in  mental 
health  treatment,  increased  jail  inspections 


Larry  Darnell  Gordon,  45,  was  be- 
ing  transported  to  a Berrien  County 
court  proceeding  on  July  11,  2016  when 
he  overpowered  a deputy,  stole  his  gun  and 
tried  to  take  hostages  during  an  escape  at- 
tempt. Gordon  fatally  shot  two  bailiffs  in 
the  ensuing  chaos  and  wounded  a sheriff’s 
deputy  and  a nearby  civilian  before  being 
gunned  down  by  other  court  officers. 

In  a press  conference  attended  by 
Michigan  Governor  Rick  Snyder,  Berrien 
County  Sheriff  Paul  Bailey  identified  the 
slain  bailiffs  as  Joseph  Zangaro,  61,  and 
Ronald  Kienzle,  63,  and  said  the  injured 
deputy,  41-year-old  James  Atterberry,  had 
undergone  surgery  and  was  “doing  fine.” 
Bailey  did  not  identify  Gordon’s  fourth 
victim,  a woman  who  was  shot  in  the  arm, 
but  said  she  was  in  stable  condition. 

Initially  there  were  questions  as  to 
whether  Gordon  had  been  properly  re- 
strained while  being  transported,  and  Bailey 
confirmed  that  he  was  handcuffed  in  front 
of  his  body  when  he  disarmed  the  deputy. 
“This  is  an  unfortunate  thing,”  the  sheriff 


by  monitors,  and  greater  use  of  bail  and 
furloughs. 

The  Supreme  Court  stated  it  would 
consider  other  issues,  including  “unnatural 
deaths  in  jails,  inadequacy  of  staff  and  train- 
ing of  staff”  at  a future  hearing.  See:  Writ 
Petition  (Civil)  re  Inhuman  Conditions  in 
1382  Prisons,  Supreme  Court  of  India,  No. 
406/2013  (Feb.  5, 2016). 

It  is  apparent  from  the  Court’s  ruling 
that  conditions  in  Indian  prisons  and  jails 
are  substandard,  and  prisoners  receive  much 
worse  treatment  than  those  in  the  U.S.  - 
though  it  is  also  clear  the  two  countries 
share  many  of  the  same  problems  with 
respect  to  their  criminal  justice  systems. 
It  should  be  noted,  however,  that  India 
confines  a much  smaller  percentage  of  its 
population,  per  capita,  than  the  United 
States,  which  is  the  world  leader  in  terms 
of  incarceration. 

Additional  sources:  www.judis.  nic.  in,  www. 
thewire.  in 


said.  “We  move  people  every  day....  Safety 
is  the  utmost  and  this  is  an  unfortunate 
situation  where  this  inmate,  who  wanted  to 
break  out,  was  able  to  overpower  our  deputy 
and  get  his  weapon.” 

The  courthouse  shooting  drew  national 
attention,  coming  just  days  after  an  ambush 
attack  in  Dallas, Texas  that  killed  five  police 
officers  and  injured  nine  other  officers  and 
two  civilians.  Governor  Snyder,  who  said 
he  attended  the  press  conference  to  encour- 
age citizens  to  support  law  enforcement, 
condemned  the  Berrien  County  shooting 
as  an  “awful  act.”P^ 

Sources:  New  York  Post,  www.nydailynews. 
com,  www.  nbcnewyork.  com 
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Wrongfully-convicted  Former  Prisoner  Receives 
$13.2  Million  in  FBI  Hair  Analysis  Case 


A 5 5 -YEAR-OLD  MAN  WHO  WAS  CON- 
victed  based  upon  the  now-discredited 
“science”  of  forensics  hair  analysis  has  been 
awarded  113.2  million  by  District  of  Co- 
lumbia Superior  Court  Judge  John  M. 
Mott.  This  was  just  the  latest  in  a long  line 
of  cases  where  pseudo-scientific  testimony 
by  the  FBI  crime  lab  resulted  in  the  wrong- 
ful conviction  of  an  innocent  defendant. 

Santae  A.  Tribble  was  17  when  he  was 
convicted  in  1978  of  murdering  a taxi  driver. 
The  attacker  allegedly  wore  a silk  stocking 
mask,  and  an  FBI  expert  testified  at  trial 
that  residual  hairs  in  the  mask  matched 
those  of  Tribble.  In  fact,  he  said,  it  would  be 
a “one  in  ten  million”  chance  that  the  hairs 
did  not  belong  to  Tribble.  Clearly  there 
was  no  scientific  basis  for  that  opinion,  but 
because  the  expert  was  employed  with  the 
FBI,  his  testimony  was  believed.  [See:  PLN, 
April  2015,  p.l]. 

Tribble,  in  ill-health  and  suffering  from 
a myriad  of  serious  illnesses  after  serving 
over  30  years  in  prison,  was  exonerated  in 
2012  after  advances  in  DNA  testing  finally 
cleared  him  and  revealed  the  exaggerated 
claims  of  the  FBI  expert  witness,  which 
the  U.S.  Department  of  Justice  termed 
“testimonial  overstatement.” 

Judge  Mott’s  February  2016  judgment 
in  favor  of  Tribble  was  merely  the  latest 
massive  sum  awarded  to  prisoners  in  flawed 
hair  analysis  cases.  Kirk  L Odom,  who  was 
wrongfully  convicted  of  rape,  received  $9.2 
million,  while  Donald  Gates,  also  wrong- 
fully convicted  of  rape,  was  awarded  $16.5 
million.  All  received  compensation  as  a 
result  of  the  District  of  Columbia’s  Unjust 
Imprisonment  Act,  which  was  enacted 
“upon  the  principle  of  fundamental  fairness 
...  [and  requires]  the  District  government 
to  assume  responsibility  for  the  unjustified 
deprivation  of  a person’s  liberty,”  Judge 
Mott  wrote. 

According  to  Mott,  Tribble  had  a 
“journey  of  injustice  [that]  subjected  [him] 
to  all  the  horror,  degradation,  and  threats 
to  personal  security  and  privacy  inherent  in 
prison  life,  each  heightened  by  his  youth, 
actual  innocence,  and  life  sentence.  [His] 
ordeal  did  not  merely  deprive  him  of  his 
liberty  in  a constitutional  sense  - it  ruined 


by  Derek  Gilna 

his  life,  leaving  him  broken  in  body  and 
spirit,  and,  quite  literally,  dying.” 

Due  to  his  serious  medical  condi- 
tions, including  liver  failure,  Tribble  is  not 
expected  to  live  beyond  three  more  years. 

The  Justice  Department  is  reportedly 
reviewing  case  files  to  see  if  more  people 
might  qualify  for  relief,  as  FBI  forensics 
experts  provided  questionable  testimony 
about  hair  analysis  evidence  in  thousands 
of  criminal  cases  nationwide. 

“The  FBI’s  three-decade  use  of  mi- 
croscopic hair  analysis  to  incriminate 
defendants  was  a complete  disaster,”  said 
attorney  Peter  Neufeld,  co-founder  of  the 
Innocence  Project.  “We  need  an  exhaustive 


On  June  1,2015,  the  Sixth  Circuit 
Court  of  Appeals  held  “that  depri- 
vations of  First  Amendment  rights  are 
themselves  injuries,  apart  from  any  mental, 
emotional,  or  physical  injury  that  might 
also  arise  from  the  deprivation,  and  that  [42 
U.S.C.]  § 1997e(e)  does  not  bar  all  relief 
for  injuries  to  First  Amendment  rights.” 

The  Court’s  ruling  came  in  a civil 
rights  action  filed  by  Michigan  prisoner 
Kevin  King.  It  was  the  fourth  time  his  case 
was  before  the  appellate  court;  in  the  third 
appeal,  the  Sixth  Circuit  held  that  prison 
officials  Chuck  Zamiara,  Sharon  Wells  and 
Curtis  Chaffee  had  retaliated  against  King 
for  participating  in  a class-action  lawsuit 
challenging  personal  property  policies  in 
Michigan  prisons. 

On  remand,  the  district  court  had 
entered  judgment  in  favor  of  King  and 
awarded  him  $1,475  in  compensatory  dam- 
ages plus  $2,212.50  in  attorney  fees.  [See: 
PLN,  July  2013, p.20]. The  court  denied  his 
requests  for  punitive  damages  and  injunc- 
tive relief. 

Both  parties  appealed. 

The  first  issue  addressed  by  the  Sixth 
Circuit  was  the  applicability  of  § 1997e(e) 
to  First  Amendment  claims. That  section  of 


investigation  that  looks  at  how  the  FBI, 
state  governments  that  relied  on  examiners 
trained  by  the  FBI  and  the  courts  allowed 
this  to  happen  and  why  it  wasn’t  stopped 
much  sooner.” 

Before  this  issue  is  put  to  rest  it’s  likely 
that  many  other  wrongful  convictions  will 
be  uncovered,  resulting  in  more  large  dam- 
ages awards. Tribble  was  represented  by  the 
New  York  law  firm  of  Nuefeld,  Scheck  & 
Brustin,  LLP.  See:  Tribble  v.  Greene,  Supe- 
rior Court  for  the  District  of  Columbia, 
Case  No.  2013  CA  003237B. 

Additional  sources:  www.washingtonpost. 
com,  Associated  Press,  www.bgr.com 


the  Prison  Litigation  Reform  Act  (PLRA) 
provides  that  a federal  civil  action  may  not 
be  brought  by  a prisoner  for  “mental  or 
emotional  injury  suffered  while  in  custody 
without  a prior  showing  of  physical  injury.” 
A majority  of  circuits  has  evaluated  that 
language  and  concluded  that,  regardless  of 
the  constitutional  violation,  if  the  plaintiff 
does  not  allege  a physical  injury  then  § 
1997e(e)  prohibits  an  award  of  compensa- 
tory damages. 

“However,  this  interpretation  does  not 
accord  with  the  statutory  language:  The 
statute  provides  that  a prisoner  may  not 
bring  a civil  action  for  mental  or  emotional 
injury  unless  he  has  also  suffered  a physical 
injury, ’’the  Sixth  Circuit  wrote.  “Therefore, 
the  plain  language  of  the  statute  does  not 
bar  claims  for  constitutional  injury  that  do 
not  also  involve  physical  injury.” 

Consequently,  the  Court  of  Appeals 
held  King  was  properly  awarded  compensa- 
tory damages.  Such  an  award  “must  focus  on 
the  real  injury  sustained  and  not  on  either 
the  abstract  value  of  the  constitutional  right 
at  issue  or  the  importance  of  the  right  in 
our  system  of  government,”  the  Court 
explained.  Under  that  standard,  “courts 
have  allowed  plaintiffs  to  recover  presumed 


Sixth  Circuit  Holds  PLRA's  Physical 
Injury  Rule  Inapplicable  to 
First  Amendment  Claims 
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damages  for  actual  injuries  caused  by 
constitutional  violations  that  are  ‘likely  to 
have  occurred’but  difficult  to  measure,  even 
when  the  injury  claimed  is  neither  physical 
harm  nor  mental  or  emotional  distress.” 

King  was  subjected  to  a retaliatory 
transfer  to  the  general  population  at  a more 
restrictive  prison,  “where  he  still  had  at  least 
limited  opportunities  to  exercise  his  First 
Amendment  rights  and  interact  with  other 
prisoners,  as  opposed  to  segregation,  which 
completely  extinguishes  those  rights.” The 
appellate  court  affirmed  the  $1,475  com- 
pensatory damage  award,  finding  it  was  not 
an  abuse  of  discretion. 

The  denial  of  punitive  damages,  how- 
ever, constituted  error  because  the  district 
court  had  found  the  defendants  were  not 
“motivated  by  evil  motive,  intent,  or  callous 
indifference  to  King’s  protected  rights.” 

The  Sixth  Circuit  disagreed. 

“When  a defendant  retaliates  against 
a plaintiff’s  exercise  of  his  First  Amend- 
ment rights,  the  defendant  necessarily  acts 
with  the  purpose  of  infringing  upon  the 
plaintiff’s  federally  protected  rights,”  the 
appellate  court  wrote.  “Thus,  a defendant 
who  has  been  found  liable  for  First  Amend- 
ment retaliation  has  engaged  in  conduct 
that  warrants  consideration  of  an  award  of 
punitive  damages.” 

The  Court  of  Appeals  noted  that 
“The  deterrent  value  of  punitive  damages 
is  particularly  important  under  these  cir- 
cumstances because  a prisoner  may  not 
seek  to  deter  prison  officials  from  violating 
his  rights  through  the  ordinary  mechanism 
of  compensatory  damages.”  The  Court 


further  held  the  district  court’s  denial  of 
injunctive  relief  was  proper,  though  the 
award  of  King’s  attorney  fees  may  need  to 
be  reconsidered  should  punitive  damages 
be  awarded  on  remand. 

Finally,  the  Sixth  Circuit  found  the 
district  court  had  misapplied  the  PLRA’s 
attorney  fees  provision  when  “it  failed  to 
charge  a portion  of  the  attorney  fees  against 
King’s  judgment.  The  PLRA  provides 
that  ‘[wjhenever  a monetary  judgment 


Four  suicides  occurred  in  North  Caro- 
lina  state  prisons  during  a 17-day  period 
from  April  19  to  May  5,  2016,  bringing 
the  total  number  of  self-inflicted  prisoner 
deaths  to  five  this  year  and  surpassing  last 
year’s  total  of  three.  An  investigation  by  The 
Charlotte  Observer  found  several  guards  had 
been  fired  for  skipping  observation  rounds, 
but  did  not  determine  if  those  lapses  had 
contributed  to  the  recent  spate  of  suicides. 

State  prison  officials  reported  68 
suicides  in  the  25  years  prior  to  2015  - an 
average  of  around  2.7  per  year  - and  Pris- 
ons Commissioner  W.  David  Guice  noted 
the  department  generally  does  a good  job 
of  preventing  such  incidents.  Fie  said  in 
a statement  that  “the  number  of  suicide 
deaths  is  greatly  outnumbered  by  success- 
ful interventions.”  Disturbingly,  however, 
several  of  the  deaths  occurred  in  segregation 
units,  where  prison  policy  requires  close 
supervision. 


is  awarded  ...  a portion  of  the  judgment 
(not  to  exceed  25  percent)  shall  be  applied 
to  satisfy  the  amount  of  attorney’s  fees 
awarded  against  the  defendant.’  42  U.S.C. 
§ 1997e(d)(2).” 

A petition  for  writ  of  certiorari  to  the 
Supreme  Court  was  denied  on  January  11, 
2016,  and  the  parties  agreed  to  settle  the 
case  the  following  month  for  a total  of 
$11,451.30. See: Kingv.  Zamiara,  788  F.3d 
207  (6th  Cir.  2015),  cert,  denied.  P^ 


Critics  have  questioned  whether 
prison  officials  are  doing  enough  to  protect 
prisoners  from  self-harm.  “These  are  restric- 
tive units  where  there  is  supposed  to  be  a 
tremendous  amount  of  observation.  There 
is  no  excuse.  Where  are  the  cameras?”  said 
Elizabeth  Forbes,  director  of  NC  CURE, 
a criminal  justice  reform  group. 

In  July  2016,  state  officials  announced  a 
plan  to  train  prison  employees  to  recognize 
prisoners  in  need  of  suicide  intervention, 
with  the  training  to  begin  on  September  1, 
2016.  This  is  a small  step  toward  acknow- 
ledging serious  mental  health  issues  that 
are  a matter  of  life  and  death  for  prisoners, 
including  Scott  Sica,  Tony  J.  Davis,  Lori 
Pote,  Steven  Flass  and  Bernard  Sanford, 
who  all  took  their  lives  in  North  Carolina 
prisons  so  far  this  year.  P^ 

Sources:  The  Charlotte  Observer,  www. 
newsobserver.  com 
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Women  and  Children  First ...  to  be  Held  in  Detention 


IN  THE  SUMMER  OF  2014,  A SURGE  OF 

tens  of  thousands  of  immigrant  refugees 
from  Central  America  brought  unprec- 
edented attention  to  the  incarceration  of 
families  and  unaccompanied  children  in 
so-called  residential  centers  - many  run  by 
for-profit  prison  companies  - as  they  sought 
asylum  in  the  United  States. 

Human  rights  advocates  warned  of  the 
harmful  effects  detention  has  on  immigrant 
children,  while  lawmakers  complained  they 
were  denied  access  to  the  facilities  and  im- 
migrant detention  was  a financial  burden 
on  taxpayers. 

Everyone  on  Wall  Street,  meanwhile, 
agreed  that  locking  up  immigrant  families 
was  a boon  for  private  prison  firms  like 
Corrections  Corporation  of  America 
(CCA)  and  GEO  Group,  which  received 
lucrative  contracts  to  run  the  detention 
centers.  CCA,  for  example,  received  a no- 
bid, four-year  contract  worth  II  billion  to 
operate  its  South  Texas  Family  Residential 
Center  in  Dilley, Texas.  Even  better  for  the 
company,  it  will  be  paid  as  if  the  2,400-bed 
facility  is  at  100%  capacity  no  matter  how 
many  immigrants  are  housed  there.  At  full 
capacity,  CCA  is  paid  1285  per  day  per 
resident  at  Dilley. 

In  August  2014,  Immigration  and 
Customs  Enforcement  (ICE)  opened  a 
purportedly  “family  friendly”  detention 
center  in  Karnes  County,  Texas,  about  an 
hour  southeast  of  San  Antonio.  The  132 
million  facility  is  owned  and  operated  by 
Florida-based  GEO  Group,  which  also 
runs  a jail  in  Karnes  County. 

The  family  detention  center  holds  up 
to  532  Central  American  children  and  their 
mothers  caught  illegally  crossing  the  U.S.- 
Mexico  border,  according  to  ICE,  which 
pays  GEO  1140  per  resident  per  day.  ICE 
and  GEO  officials  were  quick  to  point  out 
the  facility’s  many  amenities,  including 
charter- school  education  for  the  children, 
a gym,  computer  lab,  all-you-can-eat  meals 
and  a hair  salon. 

“It  allows  ICE  detainees  the  freedom 
of  movement,  recreational  opportunities  and 
...  visitation,  while  maintaining  a safe  and 
secure  environment  for  both  the  residents 
and  the  staff,”  said  Enrique  Lucero,  the  head 
of  ICE’s  regional  Enforcement  and  Removal 
Operations.  But  residents  at  the  family  de- 


by  Joe  Watson 

tention  center  cannot  leave;  it  is  still  a prison. 

It  was  quite  a different  scene  at  the 
Artesia  Detention  Facility  in  New  Mex- 
ico, which  was  used  to  house  hundreds  of 
women  and  children  fleeing  from  dangerous 
gangs,  domestic  violence  and  deteriorating 
conditions  in  Central  America. 

Immigrant  advocates  who  toured 
Artesia  in  July  2014  reported  many  of  the 
facility’s  children  had  lost  weight  due  to 
adjusting  to  the  different  food  and  deal- 
ing with  mental  health  issues.  Detainees, 
they  reported,  had  very  limited  access  to 
phones  and  were  prevented  from  having 
conversations  beyond  a few  minutes  with 
their  family  members  or  attorneys. 

The  U.S.  Department  of  Homeland 
Security  (DHS)  had  implemented  a “no 
bond”  policy  barring  immigrant  families 
from  being  released  from  detention  during 
the  asylum  process,  even  if  they  had  met  the 
threshold  requirements  for  asylum. 

The  National  Immigration  Law  Center, 
ACLU,  American  Immigration  Council 
and  National  Immigration  Project  of  the 
National  Lawyers  Guild  filed  suit  against 
Artesia  in  federal  court  in  August  2014.  The 
lawsuit  raised  significant  due  process  claims, 
including  the  federal  government’s  expedited 
removal  of  mothers  and  children,  and  the 
facility’s  requirement  that  children  must  be 
present  with  their  mothers  at  all  times  - even 
when  they  were  recounting  incidents  of  gang 
threats  and  rape  to  asylum  officers. 

Artesia  detainees  also  didn’t  receive  ad- 
equate access  to  pro  bono  legal  services,  and 
ICE  delayed  setting  up  procedures  for  attor- 
neys to  meet  with  their  clients,  according  to 
the  lawsuit. The  case  was  voluntarily  dismissed 
by  the  plaintiffs  after  government  officials  an- 
nounced that  Artesia  would  close  by  the  end 
of  2014.  See:  M.S.P.C.  v.  Johnson,  U.S.D.C. 
(D.  DC),  Case  No.  l:14-cv-01437-ABJ. 

U.S.  Rep.  Jim  Bridenstine  said  he  was 
denied  access  to  a detention  facility  that 
holds  up  to  1,200  immigrant  children,  op- 
erated by  the  U.S.  Department  of  Health 
and  Human  Services  (HHS)  in  his  home 
district  in  Oklahoma. 

As  Bridenstine  approached  a barracks 
where  children  were  housed,  he  noticed  that 
a “new  fence  [had]  been  erected  by  HHS, 
completely  surrounding  the  barracks  and 
covered  with  material  to  totally  obscure 


the  view,”  he  said  in  a press  release,  adding 
that  every  gate  was  fastened  with  a chain. 

“What  are  they  trying  to  hide?”  he 
asked.  “Do  they  not  want  the  children  to 
speak  with  Members  of  Congress?” 

Barbara  Hines  wrote  in  an  op-ed  for 
the  Houston  Chronicle  that  her  experience 
working  at  the  T.  Don  Hutto  detention 
center  near  Austin,  Texas  - a former  me- 
dium-security prison  run  by  CCA  that  was 
used  to  house  immigrant  families  - “con- 
vinced me  that  children  and  their  parents 
should  not  be  detained  in  secure  facilities 
under  any  circumstances.” 

“The  images  of  sad  children  and  their 
anxious  parents  will  remain  seared  in  my 
memory, ’’wrote  Hines,  who  was  co-counsel 
in  litigation  challenging  conditions  at  the 
Hutto  facility,  filed  by  the  University  ofTexas 
Immigration  Clinic  and  the  ACLU.  The 
detention  of  immigrant  families  at  Hutto 
ended  in  2009.  [See:  PLN,  Jan.  2008,  p.20]. 

“Even  if  Homeland  Security  has 
learned  this  time  around  to  scrap  the  prison 
uniforms,  cells  and  the  accoutrements  of  a 
harsh  prison  regime,  detention  of  children  is 
wrong  and  has  lasting  harmful  psychologi- 
cal effects,”  Hines  stated. 

In  2009,  the  Obama  administration 
said  no  new  immigrant  family  detention 
centers  would  be  opened,  leaving  only  one 
in  operation  - a 100-bed  facility  located  in 
Berks  County,  Pennsylvania. 

Nevertheless,  the  administration  later 
backtracked  and  by  the  end  of  2014  CCA’s 
detention  facility  in  Dilley  and  GEO 
Group’s  Karnes  County  Residential  Cen- 
ter were  housing  hundreds  of  immigrant 
women  and  children. 

In  mid-2015,  California  U.S.  District 
Court  Judge  Dolly  Gee  issued  a ruling  that 
found  federal  agencies  and  their  private 
contractors  had  failed  to  meet  standards 
required  for  the  detention  of  immigrant 
children  under  a 1997  settlement  in  the 
case  of  Flores  v.  Meese. 

Gee  issued  orders  prohibiting  the 
government  from  detaining  children  at 
facilities  not  licensed  for  child  care,  and  to 
stop  detaining  families  unless  it  could  be 
demonstrated  they  posed  a flight  risk  or 
threat  to  national  security. 

The  U.S.  Department  of  Justice,  acting 
as  counsel  for  DHS,  appealed  the  ruling  to 
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the  Ninth  Circuit  Court  of  Appeals. 

Per  the  Flores  settlement,  agencies 
detaining  minors  are  required  to  quickly  re- 
lease them  from  detention  facilities.  At  issue 
was  the  federal  government’s  interpretation 
of  that  provision  to  mean  that  only  unac- 
companied minors  must  be  released  from 
custody  quickly  - leaving  children  who  had 
been  apprehended  in  the  company  of  adults 
(often  their  mothers)  to  remain  in  detention 
for  longer  periods  of  time. 

In  July  2016  the  Ninth  Circuit  rejected 
that  stance,  finding  that  Flores  v.  Meese 
applies  both  to  accompanied  and  unac- 
companied minors,  forcing  federal  officials 
to  find  suitable  means  of  releasing  accom- 
panied minors  from  custody  more  quickly. 
See: Flores  v.  Lynch, 2016  U.S.  App.  LEXIS 
12439  (9th  Cir.  July  6, 2016). 

With  respect  to  Judge  Gee’s  order 
requiring  family  detention  centers  to  be  li- 
censed as  child  care  facilities,  Travis  County 
District  Court  Judge  Karin  Crump  entered 
a temporary  injunction  in  June  2016  that 
barred  the  Texas  Department  of  Family  and 
Protective  Services  (TDFPS)  from  issuing 
a child  care  license  to  CCA. 

Prior  to  the  injunction,  TDFPS  had 


approved  a license  for  the  company’s  Dilley 
facility  under  requirements  that  were  lower 
than  those  for  non-family  detention  center 
child  care  facilities.  TDFPS  had  relaxed 
rules  that  prohibit  children  from  living  in 
rooms  with  unrelated  adults. 

The  injunction  will  remain  in  effect  until 
hearings  can  be  held  in  September  2016  to 
determine  whether  TDFPS  has  the  author- 
ity to  issue  licenses  with  lower  requirements 
for  the  Dilley  facility  and  for  GEO  Group’s 
Karnes  County  detention  center. 

The  plaintiffs  in  the  civil  action  that 
resulted  in  the  injunction  - immigrant 
mothers  who  have  been  detained  with 
their  children  at  Dilley  and  Karnes,  as  well 
as  Grassroots  Leadership,  a non-profit 
organization  that  opposes  prison  privatiza- 
tion - argued  that  family  detention  facilities 
are  far  removed  from  child  care  centers  and 
should  not  be  licensed  as  such. 

“Family  detention  camps  are  prisons; 
they  are  not  child  care  facilities.  Slapping  a 
license  on  the  facilities  will  not  change  that 
fact,”  said  Grassroots  Leadership  executive 
director  Bob  Libal.  “We  are  glad  the  court 
heard  our  concerns  today  about  the  damage 
that  family  detention  does  to  mothers  and 


their  children  and  how  lowering  standards 
to  issue  licenses  to  these  facilities  only  ex- 
acerbates that  harm.” 

While  the  family  detention  centers 
are  controversial,  they  are  also  profitable. 
According  to  news  reports,  14%  of  CCA’s 
revenue  comes  from  its  contract  to  operate 
the  Dilley  facility,  which  has  contributed  to 
“record  profits”  [see  p.  48  of  this  issue]. 

Sources:  Flouston  Chronicle,  www.immi- 
grationforum. com,  www. money. cnn. com, 
www.hotair.com,  Miami  Herald,  www. 
elnuevoherald.  com,  www.  grassrootsleader ship, 
org,  www.politico.com,  Los  Angeles  Times, 
www.dallasnews.com,  Texas  Observer,  www. 
businessinsider.  com 
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Outcomes  of  California's  Proposition  47 

by  Joe  Watson 


The  passage  of  California’s  Propo- 
sition  47  in  November  2014  - which 
reduced  many  felony  drug  possession  and 
property  crimes  to  misdemeanors  - might 
be  a harbinger  of  criminal  justice  reform 
nationwide.  But  for  now,  reform  advocates 
have  gladly  accepted  the  release  of  as  many 
as  10,000  California  state  prisoners  and 
thousands  more  in  county  jails  across  the 
state  who  became  eligible  to  go  home  as  a 
result  of  the  ballot  initiative. 

More  than  58%  of  California  vot- 
ers voted  in  favor  of  Prop  47,  choosing 
to  rethink  the  tough-on-crime  approach 
that  has  defined  the  state’s  criminal  justice 
system  for  decades  and  resulted  in  extreme 
prison  overcrowding  due  to  three-strikes 
laws  and  harsh  mandatory  minimums. 

The  initiative,  known  as  the  Safe 
Neighborhoods  and  Schools  Act,  reduces 
the  number  of  people  sent  to  prison  for 
non-serious,  nonviolent  crimes  and  redi- 
rects money  currently  spent  on  financing 
the  California  Department  of  Corrections 
and  Rehabilitation  (CDCR)  to  support 
crime  prevention  programs. 

State  taxpayers  spend  $11  billion  an- 
nually on  California’s  prison  system,  which 
has  been  so  overcrowded  that  in  2011  the 
U.S.  Supreme  Court  ordered  the  state  to 
reduce  the  CDCR’s  population  by  around 
40,000  prisoners.  [See:  PLN,  July  2011, p.l]. 

“The  fact  that  [Prop  47]  passed  by  such 
a wide  margin  sends  a strong  message  to 
policymakers  across  the  country  that  people 
are  sick  and  tired  of  the  old  debate  between 
treatment  and  punishment,”  s aid  Adam  Gelb, 
director  of  the  Pew  Charitable  Trusts  Public 
Safety  Performance  Project.  “They  now  know 
that  there  are  other  solutions  that  will  provide 
less  crime  at  lower  cost;  [and]  that  will  give 
policymakers  across  the  country  greater  com- 
fort in  examining  their  own  laws.” 

The  greatest  impact  of  Prop  47  on 
California’s  court  system  and  correctional 
facilities,  according  to  legal  experts,  will  be 
on  defendants  charged  with  or  convicted 
of  drug  possession  crimes.  Possession  of 
cocaine,  heroin,  methamphetamine  and 
concentrated  cannabis  for  personal  use  - ah 
formerly  felony  charges  - are  now,  in  almost 
every  case,  misdemeanors. 

Prop  47  also  increased  the  felony 
threshold  for  several  property  crimes,  from 


$500  to  $950  - including  shoplifting,  forg- 
ery, passing  bad  checks,  theft  and  receiving 
stolen  property. 

In  March  2014,  Mississippi  passed 
legislation  that  lowered  penalties  for 
simple  drug  possession  and  raised  the  felony 
threshold  for  property  crimes  from  $500  to 
$1,000.  South  Carolina  passed  similar  laws 
in  2010,  while  Oregon,  Georgia,  Delaware 
and  Colorado  have  done  the  same  in  recent 
years.  California,  however,  is  the  first  state 
in  the  nation  to  downgrade  such  ofFenses 
from  felonies  to  misdemeanors. 

Prop  47  not  only  revised  California’s 
criminal  code;  it  did  so  retroactively,  thereby 
affecting  defendants  or  felony  probationers 
with  pending  charges,  prisoners  currently 
serving  time  and  felons  who  had  already 
completed  their  sentences. 

However,  charge  and  sentence  re- 
ductions under  Prop  47  do  not  occur 
automatically.  Defendants,  prisoners  and 
affected  ex-offenders  must  apply  to  their 
courts  of  jurisdiction  for  reductions. 

Not  all  prisoners  or  convicted  felons 
are  eligible  for  sentence  or  charge  reduc- 
tions under  Prop  47.  Those  who  have  prior 
convictions  for  certain  violent  or  sexual 
offenses  are  not  eligible,  nor  are  those  re- 
quired to  register  as  a sex  offender.  Further, 
offenders  previously  convicted  of  a violent 
offense,  such  as  murder  or  solicitation  of 
murder,  warranting  either  a life  term  or  a 
sentence  of  death,  are  ineligible  for  reduc- 
tions under  Prop  47. 

For  all  others,  the  initiative  stipulates 
that  applications  for  reduction  must  be 
filed  with  the  sentencing  court  within  three 
years  of  the  law’s  enactment.  The  deadline 
is  November  4, 2017. 

“The  best  thing  for  most  prisoners  who 
might  be  affected  by  Proposition  47  to  do  is 
to  write  to  their  criminal  trial  and/or  appel- 
late attorneys,  asking  for  more  information  or 
help,”  the  Prison  Law  Office  said  in  a state- 
ment after  Prop  47  passed.  “Filing  a petition 
on  your  own,  or  using  a j ailhouse  lawyer  to  file 
a petition,  may  not  provide  the  best  chance 
of  getting  your  crime  or  sentence  reduced.” 

Some  legislative  analysts  predicted 
that  the  state’s  annual  number  of  felony 
convictions  could  drop  from  220,000  to 
around  180,000.  In  November  2015,  one 
year  into  the  implementation  of  Prop  47, 


the  Los  Angeles  Times  noted  that  statewide 
prison  populations  were  down  3.8%  while 
statewide  jail  populations  had  decreased 
11.7%  as  of  March  2015. 

As  reported  by  the  San  Francisco  Ex- 
aminer in  November  2015,  a Stanford  Law 
School  study  found  recidivism  rates  among 
prisoners  released  under  Prop  47  to  be  low. 
Despite  law  enforcement  claims  that  the 
releases  had  contributed  to  rising  crime  rates, 
the  Stanford  report  determined  that  only  159 
of  the  4,454  prisoners  released  at  that  time 
had  been  re-incarcerated  on  new  charges. 

Nevertheless,  some  media  outlets,  such 
as  the  San  Francisco  Chronicle,  have  elected 
to  demonize  Prop  47  and  the  prisoners  who 
were  released  due  to  sentence  reductions.  In 
articles  following  the  enactment  of  Prop  47, 
the  Chronicle  placed  the  onus  of  increased 
property  crime  rates  squarely  on  the  law. 

Aside  from  the  fact  that  fewer  than  20 
prisoners  had  been  freed  under  the  provi- 
sions of  Prop  47  in  the  San  Francisco  area, 
the  Chronicle  asserted  in  March  2016  that 
reducing  sentences  - from  felonies  to  misde- 
meanors - of  certain  property  offenses  under 
Prop  47  had  resulted  in  San  Francisco  becom- 
ing the  U.S.  city  with  the  fastest-growing 
property  crime  rates,  most  notably  manifested 
in  the  “rampant  looting  of  cars”  in  the  city. 

However,  proponents  of  Prop  47 
pointed  out  that  auto  burglary  remains  a 
felony  offense  unaffected  by  Prop  47.  Simi- 
larly, increases  in  violent  crime  have  been 
reported  in  all  ten  major  California  met- 
ropolitan areas  since  Prop  47  was  enacted, 
though  the  law  did  not  reduce  sentences  for 
violent  offenses. 

Further,  according  to  the  Los  Angeles 
Times,  following  the  passage  of  Prop  47 
there  has  been  a trend  for  prisoners  to 
spend  a greater  portion  of  their  sentences  in 
newly-decongested  county  jails.  For  exam- 
ple, the  Times  reported  in  November  2015 
that  prisoners  held  in  Los  Angeles  County’s 
jail  system  were,  on  average,  serving  70% 
of  their  sentences  as  opposed  to  only  20% 
prior  to  Prop  47  due  to  overcrowding. 

Sources:  www.thecrimereport.org,  www. 
mercurynews.com,  www.latimes.com,  www. 
huffmgtonpost.com,  Prison  Law  Office,  www. 
cdcr.ca.gov,  www.sfexaminer.com,  www. 
sfchronicle.  com 
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Family  Connections  Bill  Signed  into  Law  in  Illinois 

by  Carrie  Wilkinson 


Illinois  Governor  Bruce  V.  Rauner 
signed  HB  6200,  the  Family  Connec- 
tions Bill,  into  law  on  August  22,  2016. 
Under  the  provisions  of  that  legislation, 
domestic  prison  phone  rates  within  the  Il- 
linois Department  of  Corrections  (IDOC) 
and  Department  of  Juvenile  Justice  will  be 
capped  at  10.07/min.  while  the  rate  for 
international  calls  will  be  capped  at  $0.23/ 
min.,  effective  January  1, 2018.  Advocates 
argued  that  the  bill,  which  received  biparti- 
san support,  will  reduce  recidivism  and  help 
prisoners  reintegrate  into  their  communi- 
ties after  being  released  by  making  it  more 
affordable  for  them  to  stay  in  touch  with 
their  families  while  incarcerated. 

“We  need  to  approach  our  criminal 
justice  system  with  more  compassion,” 
Governor  Rauner  stated.  “I  want  those  who 
did  something  wrong  to  face  punishment, 
but  we  must  make  sure  that  the  punishment 
fits  the  crime.  We  need  to  explore  new  av- 
enues so  that  we’re  balancing  punishment 
with  rehabilitation  and  not  needlessly  tear- 
ing families  and  lives  apart.” 

An  order  issued  by  the  Federal  Com- 
munications Commission  (FCC)  in 
October  2015,  which  went  into  effect  at 
IDOC  facilities  in  March  2016,  elimi- 
nated all  but  three  ancillary  fees  that  can  be 
charged  for  inmate  calling  services  (ICS). 
As  a result,  phone  rates  at  Illinois  prisons 
were  changed  to  $3.35  for  the  first  minute 
and  $0.02/min.  for  each  additional  minute, 
or  $3.63  for  a 15-minute  call.  Under  HB 
6200,  which  was  codified  as  Public  Act 
099-0878  and  amended  Section  3-4-1  of 
the  Unified  Code  of  Corrections,  the  same 
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call  will  cost  just  $1.05  once  the  rate  caps 
go  into  effect.  The  caps  only  apply  to  phone 
calls  made  from  state  prisons,  not  local  jails. 

According  to  the  Illinois  Campaign 
for  Prison  Phone  Justice,  the  IDOC  re- 
ceives the  largest  commission  kickback 
from  prison  telecom  companies  compared 
to  other  states.  “Each  year,  $12  million  in 
commissions  are  deposited  into  the  Illinois 
General  Assembly’s  523  Fund,  about  which 
there  is  no  public  information.  When  asked, 
the  IDOC  said  it  ‘does  not  maintain  or 
possess  records’ on  where  this  money  goes,” 
the  Campaign  stated.  HB  6200  did  not 
eliminate  the  IDOC’s  ability  to  continue  to 
receive  kickbacks  under  its  phone  contract; 
only  time  will  tell  what  impact  the  bill  has 
on  the  state’s  ICS  revenue,  which  is  in  effect 
a subsidy  paid  by  prisoners’  families. 

HB  6200’s  rate  cap  of  $0.07/min.  for 
domestic  calls  is  almost  half  the  $0.13/min. 
modified  rate  cap  ordered  by  the  Federal 
Communications  Commission  on  August 
4, 2016  [see  related  article  in  this  issue  of 


PLN] , and  further  proof  that  prison  phone 
rates  can  be  significantly  reduced  yet  still 
generate  profit  for  ICS  providers. 

The  Human  Rights  Defense  Center, 
which  co-founded  the  national  Campaign 
for  Prison  Phone  Justice,  has  long  advocated 
for  a flat  $0.05/min.  rate  for  all  calls  made 
from  prisons  and  jails  with  no  additional 
fees  or  costs. This  successful  legislative  effort 
in  Illinois  continues  to  move  the  Campaign 
in  the  right  direction. 

HB  6200  was  sponsored  by  Rep.  Carol 
Ammons.  “The  Family  Connections  bill  is 
more  than  just  financial  relief  for  families 
trying  to  maintain  a relationship  with  their 
loved  ones  who  are  incarcerated,”  she  said. 
“It  is  an  example  of  the  impact  the  Illinois 
General  Assembly  can  have  on  criminal 
justice  reform  when  we  work  together  and 
with  the  support  and  cooperation  of  the 
governor’s  office.”  FT 

Sources:  www. nationinside.org,  www.  news- 
gazette. com 
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Despite  Initial  Approval,  Belgian  Prisoner  Denied  Euthanasia 


Belgian  prisoner  Frank  Van  Den 
Bleeken,  who  in  1989  raped  and  killed 
Christiane  Remade,  a student  from  Ant- 
werp, was  sentenced  to  life  and  has  spent 
over  30  years  in  prison.  Most  European 
countries,  unlike  the  United  States,  have 
abolished  the  death  penalty.  Belgium  did  so 
in  1996,  though  the  last  execution  carried 
out  in  that  nation  was  in  1950. 

Under  Belgium’s  liberal  euthanasia 
laws,  individuals  can  ask  doctors  to  termi- 
nate their  lives  if  a panel  of  medical  officials 
concurs  they  are  facing  severe  physical  or 
mental  suffering.  People  seeking  euthanasia 
must  be  mentally  competent  and  have  a 
“voluntary,  considered  and  repeated”  desire 
to  die. 

In  2011,  Van  Den  Bleeken,  who  con- 
sidered himself  a “danger  to  society”  and 
despaired  that  he  would  never  be  rehabili- 
tated and  would  remain  in  prison,  “sitting 
here  until  the  end  of  time  and  rotting 
away...,”  sought  to  die  through  euthanasia. 

A board  in  charge  of  reviewing  such 
requests  began  working  on  Van  Den 
Bleeken’s  case  and  ordered  him  to  undergo 
psychological  treatment  prior  to  being  put 
to  death.  He  contended  that  he  was  suf- 
fering from  a mental  condition  that  could 
not  be  cured,  because  he  would  never  be 
released  from  prison.  His  request  was  finally 
granted  and  he  was  scheduled  to  die  on 
January  11,2015. 

The  approval  was  not  without  con- 
troversy. Dr.  Stefaan  Van  Gool,  with  the 
University  of  Leuven,  said  he  did  not 
believe  all  the  legal  requirements  for  the 
procedure  had  been  met  as  there  was  still 
a possibility  for  further  treatment  for  Van 
Den  Bleeken. 

However,  the  issue  was  mooted  by 
the  fact  that  no  medical  professional  in 
the  country  was  willing  to  carry  out  the 
planned  euthanasia,  and  five  days  before 
the  scheduled  date,  Belgium’s  Minister 
of  Justice,  Koen  Geens,  suspended  the 
procedure.  Instead,  Van  Den  Bleeken  was 
moved  to  a psychiatric  facility  pending  a 
possible  transfer  to  a treatment  center  in 
the  Netherlands. 

According  to  Dr.  Wim  Distelmans, 
a physician  who  has  advocated  in  support 
of  Belgium’s  euthanasia  laws,  fifteen  other 
prisoners  have  sought  information  about 


by  Derek  Gilna 

ending  their  lives.  None  have  completed 
the  review  process  and  been  put  to  death, 
though. 

Van  Den  Bleeken’s  case  raised  several 
interesting  questions,  including  not  only  the 
humanity  of  life  sentences  but  also  whether 
life  in  prison  is  even  more  cruel  and  degrad- 
ing than  the  death  penalty.  It  also  raised 
concerns  as  to  whether  European  nations 


The  Louisiana  federal  district  court 
overseeing  the  consent  decree  related 
to  conditions  at  the  Orleans  Parish  Prison 
(OPP)  has  denied  a motion  by  the  City 
of  New  Orleans  to  nullify  a contract  to 
provide  prisoner  health  care  at  the  facility. 
The  motion  was  the  latest  skirmish  between 
city  officials  and  Sheriff  Marlin  Gusman. 

As  previously  reported  in  PLN,  the 
court  approved  a consent  judgment  on  Octo- 
ber 21,2013  to  address  the  “stark,  sometimes 
shocking  deficiencies  in  OPP’s  medical 
and  mental  health  care  system.”  [See:  PLN, 
June  2014,  p.44].  To  meet  his  obligations 
under  the  consent  decree,  Gusman  entered 
into  a five-year,  183  million  contract  with 
Nashville,  Tennessee-based  Correct  Care 
Solutions  (CCS),  a for-profit  company. 

The  city  argued  in  its  motion  that  the 
contract’s  “exorbitant  price  tag”was  “finan- 
cially crippling.”  While  city  officials  had 
expressed  significant  concerns  about  the 
“overall  cost,  per  diem  price  offering,  and 
annual  expenditure  inflation  rates”  during 
the  vetting  process,  they  had  never  argued 
prior  to  the  motion  to  terminate  the  CCS 
contract  that  Gusman  lacked  the  authority 
to  enter  into  it. 

“Moving  forward,  not  backward,  is  the 
only  acceptable  path  to  the  Court, ’’the  dis- 
trict court  stated  in  its  May  29,2015  order 
denying  the  city’s  motion.  “OPP  must  and 
will  be  brought  into  compliance  with  the 
Consent  Judgment.”  Problems  at  the  jail 
were  so  egregious  that  the  U.S.  Department 
of  Justice  intervened  in  the  case  under  the 
Civil  Rights  of  Institutionalized  Persons 
Act  (CRIPA). 


that  have  banned  capital  punishment  are 
actually  inflicting  more  suffering  on  pris- 
oners, to  the  extent  they  seek  euthanasia. 

The  sisters  of  Van  Den  Bleeken’s  victim 
had  opposed  his  request  to  die,  reportedly 
saying  he  should  “rot  in  his  cell.”  F' 

Sources:  www.independent.co.uk,  http://nre. 
yahoo,  com,  http://crim.  law.  ox.  ac.  uk 


Change  at  OPP  has  occurred  at  a 
“glacial  pace.”  The  court  noted  that  at 
every  turn,  the  city  has  “continued  to  of- 
fer inappropriate  rhetoric  regarding  costs 
of  providing  constitutional  care”  without 
providing  a “concrete,  viable  alternative 
plan.”  That  rhetoric,  the  district  court  said, 
was  “more  befitting  a press  conference  than 
a judicial  proceeding.” 

The  city’s  arguments  to  nullify  OPP’s 
prisoner  health  contract  with  CCS  relied 
upon  Louisiana  statutes,  which  provide 
“The  governing  authority  of  each  parish 
shall  appoint  annually  a physician”  to  care 
for  prisoners,  or  may  enter  into  a contract 
with  a health  care  provider. 

Gusman  argued  the  city  should  be 
barred  from  invoking  the  law  due  to  its 
“long  term  failure  to  comply  with  its  own 
duties  pursuant  to  that  statute.”  The  court 
agreed,  stating  it  was  “utterly  inexplicable” 
that  the  city  sat  by  for  a year  as  the  sheriff 
“solicited,  negotiated,  executed,  and  imple- 
mented the  contract  with  CCS.” 

Once  again,  city  officials  failed  to  pre- 
sent an  alternative,  viable  plan  to  provide 
medical  care  to  prisoners  in  lieu  of  the 
CCS  contract.  “Voiding  the  contract  now, 
not  having  anything  to  take  its  place  would 
jeopardize  all  the  efforts  that  have  been 
expended  to  date  to  meet  constitutional 
standards  with  respect  to  inmate  medi- 
cal and  mental  health  issues,”  the  district 
court  wrote. 

While  the  CCS  contract  was  predicat- 
ed on  the  city  providing  funding,  declining 
to  provide  funds  for  prisoner  health  care 
was  a path  the  court  advised  should  not  be 


Judge  Denies  Motion  to  Nullify  Orleans 
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pursued.  “The  City  is  forewarned;  the  Court 
will  not  permit  the  Orleans  Parish  Prison 
to  fall  short  of  constitutional  standards 
because  of  inadequate  funding  by  the  City.” 

The  CCS  contract  was  the  only  viable 
option  to  provide  prisoners  at  OPP  with 
adequate  health  care,  thus  the  city  was 


required  to  pay  for  it  under  its  state  law 
obligations.  The  court  urged  the  sheriff, 
city  officials  and  other  stakeholders  to  work 
together,  and  those  efforts  could  include 
negotiating  a new  contract  to  replace  the 
current  one  with  CCS.  The  district  court 
also  encouraged  Sheriff  Gusman  to  “im- 


prove what  has  at  times  been  an  insufficient 
effort  to  facilitate  this  process.” 

The  case  remains  pending.  See:  Jones 
v.  Gusman , U.S.D.C.  (E.D.  La.),  Case  No. 
2:12-cv-00859-LMA-SS.  P 

Additional  source:  www.theadvocate.com 


A Victory  in  the  Fight  to  Stop  Prisoner  Rape 


In  2012,  Cornelius,  a prisoner  at  a 
Florida  state  prison,  wrote  a letter  to  a 
nearby  rape  crisis  center.  Cornelius  had  been 
sexually  assaulted  multiple  times  while  incar- 
cerated. The  first  time  was  a gang  rape  that 
had  happened  17  years  earlier  at  a boot  camp, 
when  he  was  just  19  years  old.  Roughly  a de- 
cade later,  at  a different  facility,  he  was  raped 
again.  In  his  letter,  Cornelius  wrote  about 
his  history  of  abuse;  he  asked  for  support  in 
coping  with  the  pain  he  was  still  experiencing. 

Maria,  the  crisis  counselor  who  re- 
ceived Cornelius’letter,  desperately  wanted 
to  help  him.  But  she  couldn’t.  (To  protect 
confidentiality,  Cornelius  and  Maria  are 
both  pseudonyms.)  Maria’s  organization 
- like  the  vast  majority  of  victim  services 
programs  nationwide  - relied  on  funding 
from  the  Victims  of  Crime  Act  (VOCA), 
established  in  1994.  And,  per  federal  guide- 
lines, VOCA  funds  could  not  be  used  to 
assist  any  person  who  is  incarcerated. 

The  VOCA  funding  restriction  tar- 
geted a group  of  people  who  already  face 
massive  barriers  to  getting  quality  help. 
Medical  and  mental  health  care  in  prison 
are  notoriously  poor  and  underfunded. 
Most  prisoner  rape  survivors  don’t  even  at- 
tempt to  access  the  subpar  services  that  are 
available,  knowing  all  too  well  that  coming 
forward  puts  them  at  risk  for  retaliation. 
Instead,  many  survivors  try  to  seek  help 
outside  their  facility,  from  counselors  who 
are  not  affiliated  with  the  institution  that 


by  Jesse  Lerner-Kinglake 

failed  to  keep  them  safe.  Indeed,  by  the 
time  Cornelius  was  turned  down  by  Maria’s 
agency,  he  had  already  reached  out  to  more 
than  ten  other  organizations  asking  for  help. 

With  stories  like  Cornelius’  in  mind, 
Just  Detention  International  ( JDI,  formerly 
Stop  Prisoner  Rape)  has  long  fought  to 
ensure  that  incarcerated  survivors  of  sexual 
abuse  get  the  support  services  they  need  and 
deserve.  We  had  a breakthrough  in  2003 
with  the  passage  of  the  Prison  Rape  Elimi- 
nation Act  (PREA),  the  first-ever  federal 
civil  law  to  address  this  issue.  At  the  urging 
of  JDI  and  a coalition  of  other  advocacy 
groups,  the  PREA  standards  - finalized 
by  the  Department  of  Justice  in  2012  - 
required  detention  facilities  to  collaborate 
with  rape  crisis  centers  to  provide  high- 
quality  services  to  prisoner  rape  survivors. 

The  notion  that  rape  crisis  counsel- 
ors could  deliver  services  inside  a prison 
might  have  seemed  radical  at  the  time,  but 
advocates  had  already  proved  that  it  could 
work.  In  2005,  through  a JDI  initiative,  two 
California  state  prisons  took  the  unprec- 
edented step  of  allowing  community-based 
counselors  to  provide  on-site  confidential 
services  to  incarcerated  survivors. 

The  California  project  was  a major  suc- 
cess that  lent  momentum  to  the  push  to  allow 
crisis  counselors  inside  prisons.  But  the  VOCA 
funding  ban  remained  in  place,  stymieing 
advocates  who  otherwise  were  eager  to  help 
- like  Maria.  Fortunately,  the  Department  of 
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Justice  began  the  process  of  overturning  the 
rule  shortly  after  the  release  of  the  PREA 
standards.  The  process  took  far  longer  than 
it  should  have,  and  the  ban’s  removal  was  not 
made  official  untiljuly  2016,  but  the  delay  does 
not  diminish  the  importance  of  this  historic 
achievement.  After  years  of  advocacy,  survivors 
of  sexual  abuse  like  Cornelius  will  now  have 
greater  access  to  counseling  services, while  the 
counselors  themselves, like  Maria,  will  be  better 
equipped  to  provide  them. 

Jesse  Lerner-Kinglake  is  the  communications 
director  for  Just  Detention  International 
(www.justdetention.org);  he  provided  this 
article  exclusively  for  PLN. 
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Death  Penalty  Case  Reveals  Morgue  Worker 
Had  Sex  with  1 00  Female  Corpses 


IN  ANOTHER  DEVELOPMENT  IN  THE  MA- 
cabre  murder,  rape  and  death  penalty  case 
of  convicted  killer  David  Steffen,  a former 
Hamilton  County,  Ohio  morgue  worker 
admitted  to  engaging  in  sex  with  around 
100  female  corpses. 

Kenneth  Douglas  acknowledged  in  a 
deposition  that  he  had  sex  with  the  bodies 
- among  them,  the  nearly  decapitated  body 
of  18-year-old  Karen  Sue  Range  - while  he 
was  high  or  drunk  on  the  job  at  the  county 
morgue  between  1976  and  1992.  In  August 
1982,  Range  was  murdered  and  had  her 
throat  slit  by  Steffen,  who  was  a door-to- 
door  soap  salesman  at  the  time  when  he 
visited  the  Range  family’s  house  in  subur- 
ban Cincinnati  and  forced  his  way  inside. 

Steffen  admitted  to  police  in  a recorded 
statement  that  he  beat,  stabbed  and  killed 
Range.  He  also  told  them  that  he  attempted 
to  rape  her  but  could  not  get  an  erection. 
Later,  he  was  unable  to  explain  why  semen 
had  been  found  inside  Range’s  body,  who 
was  purported  to  be  a virgin. 

Based  on  that  evidence  alone,  in  1983 
a jury  decided  that  Steffen  had  lied  about 
raping  Range  and  - along  with  trial  and 
appellate  courts  that  concurred  - recom- 
mended he  should  face  the  death  penalty. 

In  2008,  however,  DNA  evidence 
finally  matched  Douglas  - not  Steffen  - 
to  the  semen  found  inside  Range’s  body. 
Douglas,  now  62,  subsequently  admitted 
that  he  had  raped  Range’s  corpse  in  the 
Hamilton  County  morgue  about  four  hours 
after  her  remains  were  brought  in  from 
the  crime  scene.  He  was  convicted  of  gross 
abuse  of  a corpse  and  sentenced  to  three 
years  in  prison. 

The  following  year,  Hamilton  County 
Judge  Beth  Myers  threw  out  Steffen’s  death 
sentence  and  granted  him  a new  trial  - for 
the  punishment  phase  only  - because  he 
had  been  wrongly  convicted  of  rape  rather 
than  attempted  rape.  Prosecutors,  however, 
said  attempted  rape  was  also  an  aggravating 
factor  and  Steffen  remained  eligible  for  the 
death  penalty. 

Meanwhile,  Douglas  pleaded  guilty  to 
sexually  abusing  two  other  female  corpses 
and  received  a consecutive  three-year  sen- 
tence in  2010.  The  families  of  those  victims, 


by  Joe  Watson 

along  with  Range’s  family,  sued  Hamilton 
County  for  failing  to  adequately  supervise 
Douglas. 

Douglas’  admission  that  he  had  sex 
with  up  to  100  female  corpses  came  to  light 
in  August  2014  when  the  Sixth  Circuit 
Court  of  Appeals  ruled  that  the  families’ 
lawsuits  against  the  county  could  move 
forward.  The  appellate  court  found  that 
Douglas’  supervisors  were  aware  he  had 
been  drinking  on  the  job  and  having  sex 
with  (live)  women  inside  the  morgue. 

Douglas’  wife  claimed  in  a deposition 
that  she  smelled  sex  on  her  husband  when 
she  picked  him  up  from  work,  and  reported 
him  to  the  coroner’s  office.  The  morgue  su- 
pervisor reportedly  told  her  to  stop  calling. 

In  February  2015,  Hamilton  County 
reached  a settlement  with  the  families 
of  those  who  were  raped,  post-mortem, 
by  Douglas.  The  county  agreed  to  pay 


The  Rikers  Island  jail  complex  in 
New  York  City  is  notorious  for  exces- 
sive use  of  force  against  prisoners.  It  has 
been  sued  dozens  of  times  by  prisoners, 
prisoners’ rights  organizations  and  even  the 
U.S.  Department  of  Justice  (DOJ).  Prison 
Legal  News  has  reported  extensively  on  the 
numerous  problems  at  Rikers, which  culmi- 
nated in  a sweeping  class-action  settlement 
announced  in  June  2015.  [See:  PLN,  July 
2015,  p.l]. 

As  noted  in  the  preamble  to  the 
60-page  consent  decree  entered  by  the 
federal  district  court, “The  First  and  Second 
Amended  Complaints  alleged  that  the  De- 
partment engages  in  a pattern  and  practice 
of  using  unnecessary  force  against  inmates 
in  violation  of  their  rights,  and  the  rights  of 
the  members  of  the  Plaintiff  Class,  under 
the  Eighth  and  Fourteenth  Amendments 
to  the  United  States  Constitution....” 

The  class  members  alleged  that  guards 
physically  abused  and  beat  them,  generally 
without  provocation,  inflicting  grievous 


1800,000;  a 12.45  million  default  judg- 
ment was  also  obtained  against  Douglas, 
though  it  is  unlikely  to  be  collected.  The 
lead  attorney  representing  the  families  was 
A1  Gerhardstein.  See:  Range  v.  Douglas, 
U.S.D.C.  (S.D.  Ohio),  Case  No.  l:10-cv- 
00473-MRB. 

In  March  2016,  Judge  Myers  re- 
sentenced Steffen  to  life  without  the 
possibility  of  parole. 

“Finally  there  is  some  justice  for  Karen 
Range  and  closure  for  her  family,”  said 
Hamilton  County  prosecutor  Joe  Deters. 
“This  has  been  a long  time  coming.  This 
case  has  taken  many  twists  and  turns  but 
my  office  never  lost  sight  of  the  fight  for 
justice  for  Karen  and  her  family.” 

Sources:  www.wptv.com,  WCPO,  www. 
ojf2dr.  com,  www.  truecrimereport.  com,  www. 
cincimiati.  com,  www.  wlwt.  com 


physical  injuries,  including  broken  bones. 

Under  the  consent  decree,  the  parties 
agreed  to  the  appointment  of  correctional 
expert  Steve  J.  Martin  to  monitor  Rikers 
Island’s  compliance  with  the  terms  of  the 
agreement.  Specifically,  the  consent  decree 
includes  “an  explicit  prohibition  on  the  use 
of  high  impact  force,  including  ...  strikes  or 
blows  to  the  head, face,  groin,  neck, kidneys, 
and  spinal  column  ...  [and]  the  use  of  force 
in  response  to  an  Inmate’s  verbal  insults 
...  subjecting  an  Inmate  to  harassment  or 
public  humiliation  ...  [and]  the  use  of  racial, 
ethnic,  or  homophobic  slurs  towards  In- 
mates....” Also  prohibited  were  “pressuring 
or  coercing  Inmates,  Staff,  or  Non-DOC 
Staff  not  to  report  a Use  of  Force  Incident.” 

Rikers  has  developed  a well-deserved 
reputation  for  cultivating  a culture  of  re- 
taliation against  whistle-blowers,  which 
helped  stymie  judicial  intervention  for 
many  years.  Now  j ail  staff  must  comply  with 
strict  reporting  protocols  for  all  incidents 
involving  use  of  force,  and  ensure  “fair  and 


New  York  City's  Rikers  Island  Jail  Agrees 
to  Federal  Consent  Decree,  Reforms 
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prompt  discipline”  for  employees  who  vio- 
late the  new  policies.  Further,  some  guards 
are  required  to  wear  body  cameras  to  help 
monitor  compliance  under  a pilot  program. 

The  consent  decree  also  includes  pro- 
visions related  to  staff  training,  a new  use 
of  force  policy,  new  policies  for  juvenile 
prisoners  and  the  installation  of 7,800  more 
video  cameras  at  the  jail  complex. 

According  to  Mary  Lynne  Werlwas, 
an  attorney  with  the  Legal  Aid  Society’s 
Prisoners’ Rights  Project,  “This  Agreement 
is  historic  in  scope,  putting  in  place  land- 
mark reforms  that  the  parties  all  believe  will 
make  the  city  jails  dramatically  safer.  For 
too  long,  New  York  City  prisoners  have  suf- 
fered dreadful  injuries  at  the  hands  of  staff 
- fractured  facial  bones,  traumatic  brain 
injuries,  internal  bleeding  - from  excessive 
and  sometimes  brutal  force.  This  Agree- 
ment seeks  to  end  this  culture  of  violence 
and  bring  the  city  into  the  mainstream  of 
professional  corrections.” 

Vanita  Gupta,  who  heads  the  DOJ’s 
Civil  Rights  Division,  termed  the  class- 
action  settlement  “a  model  of  corrections 
reform  throughout  the  country.” 

“I  have  repeatedly  made  clear  our 
unwavering  commitment  to  enduring 
and  enforceable  reform  at  Rikers  Island,” 
added  Preet  Bharara,  the  U.S.  Attorney  for 
the  Southern  District  of  New  York.  “This 
comprehensive  framework  requires  the  City 
to  implement  sweeping  operational  changes 
to  fix  a broken  system  and  dismantle  a 


decades-long  culture  of  violence.” 

As  part  of  the  settlement,  New  York 
City  officials  also  agreed  to  pay  16.5  mil- 
lion in  attorney  fees  and  costs.  The  consent 
decree  received  final  approval  by  the  district 
court  on  October  21, 2015.  See:  Nunez  v. 
City  of  New  York,  U.S.D.C.  (S.D.  NY),  Case 
No.  Lll-cv-05845-LTS-JCF 

The  court-appointed  monitor  issued  his 
first  status  report  in  May  2016;  it  included 
detailed  statistical  data  for  use-of-force 
incidents.  During  the  first  four-month 
monitoring  period,  only  2%  of  reported 
use  of  force  incidents  were  Class  A,  which 
resulted  in  “the  most  severe  injuries.”  The 
130-page  report  concluded  that  jail  officials 
had  “thus  far  demonstrated  a willingness 
to  work  in  a collaborative  fashion  with  the 
Monitoring  Team  to  advance  the  goals  of  the 
Consent  Judgment.To  be  sure, this  is  merely 
the  beginning  of  an  extended  journey  that 
will  require  continued  collaborative  relation- 
ships to  sustain  the  pace  and  substance  of  the 
reform  in  a fashion  that  truly  achieves  the 
aims  of  the  Consent  Judgment.” 

In  other  news  involving  Rikers  Island, 
the  jail  faces  a separate  class-action  suit  al- 
leging systemic  rape  of  female  prisoners  by 
guards  at  the  Rose  M.  Singer  Center,  based 
on  incidents  that  occurred  between  2009 
and  2012.  And  in  August  2016,  New  York 
Councilwoman  Elizabeth  Crowley  asked 
the  city’s  comptroller  to  audit  data  related  to 
violent  incidents  at  Rikers,  to  counter  what 
she  called  “disingenuous”  statistics  cited  by 


the  mayor’s  office  that  indicated  levels  of 
violence  at  the  jail  were  decreasing. 

“Tens  of  millions  of  dollars  have  been 
included  in  the  budget  over  the  past  two 
fiscal  years  to  make  Rikers  Island  a safer 
place  for  inmates,  detainees,  and  correction 
officers,”  she  wrote.  “Having  accurate  data 
is  essential  to  ensure  that  these  dollars  are 
spent  appropriately.” 

Sources:  www.legalaid.org,  New  York  Daily 
News,  Associated  Press,  www.courthousenews. 
com 
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Private  Prison  Firms:  Family  Detention, 
Federal  Contracts  and  For-profit  Reentry  Services 

by  Bob  Libal,  Holly  Kirby  and  Cristina  Parker 


In  July  2016,  executives  from  private 
prison  companies  Corrections  Corpora- 
tion of  America  (CCA)  and  the  GEO 
Group  (GEO)  held  investor  calls  to  report 
on  second  quarter  earnings  and  to  discuss 
their  financial  outlook  going  forward. 

The  calls  demonstrated  that  policy 
reforms  that  reduce  incarceration  and  im- 
migrant detention  are  bad  for  private  prison 
firms,  and  that  criminaljustice  reform  mea- 
sures - including  reductions  in  California’s 
prison  population  - are  a threat  to  future 
profits.  Both  CCA  and  GEO  officials  also 
reported  expansion  of  their  interests  in 
alternative  areas  of  the  correctional  market, 
including  reentry  services,  GPS  monitoring 
and  community  corrections. 

Family  Detention  Drives  Profits 

The  investor  calls  revealed  to  share- 
holders  of  both  companies  what  many  in 
Texas  already  knew:  Two  massive  lockups 
for  refugee  mothers  and  their  children 
in  South  Texas  have  been  key  to  record 
profitability  for  private  prison  companies 
since  2014.  CCA’s  Dilley  detention  camp 
and  GEO  Group’s  Karnes  County  lockup 
have  been  lucrative  sources  of  revenue  for 
the  companies,  which  have  reported  gains 
in  every  quarter  since  the  facilities  opened. 

But  continued  record  revenue  from 
family  detention  is  not  guaranteed.  The 
federal  government’s  policy  of  detain- 
ing immigrant  families  faces  two  court 
challenges,  another  pending  lawsuit  from 
detained  mothers  and  Grassroots  Leader- 
ship over  licensing  the  detention  centers  as 
childcare  facilities  in  Texas,  and  a presiden- 
tial candidate  - Hillary  Clinton  - who  has 
said  she  would  end  family  detention. 

CCA  executives  reported  a 17.7  mil- 
lion drop  in  net  income  in  the  second 
quarter  of  2016,  down  from  $65.3  million 
a year  earlier.  The  Dilley  family  detention 
center  accounts  for  nearly  16%  of  CCA’s 
total  revenue  by  one  estimate.  If  the  Dilley 
center  is  closed,  as  immigrant  rights  advo- 
cates have  been  demanding  for  more  than 
two  years,  it  would  be  a significant  blow  to 
CCA’s  bottom  line. 

GEO  Group  CEO  George  Zoley  was 
happy  to  say  that  his  company’s  Karnes 


family  detention  center,  which  was  at  the 
center  of  a sex  abuse  scandal  before  the 
state  of  Texas  awarded  it  a childcare  license 
earlier  this  year,  continues  to  be  profitable. 
But  that  didn’t  stop  stock  analysts  from 
asking  about  his  outlook  given  the  forces 
aligning  against  family  detention.  Zoley 
painted  a rosy  picture  and  highlighted  the 
childcare  license,  which  might  not  survive 
an  upcoming  court  challenge. 

While  CCA  and  GEO  have  tied  their 
corporate  bottom  lines  to  the  detention  of 
immigrant  mothers  and  children,  they  also 
should  be  concerned  about  reforms  to  state 
and  federal  sentencing  laws  that  would 
reduce  the  need  for  prison  capacity. 

California  Woes  for  CCA 

CCA’s  Chief  Financial  Officer,  David 
Garfinkle,  announced  on  the  company’s 
investor  call  that  a decline  in  California’s 
prison  population  had  the  most  significant 
negative  financial  impact  on  CCA  during 
the  past  quarter. 

The  state’s  practice  of  shipping  pris- 
oners to  out-of-state  private  facilities  as  a 
“solution”  to  overcrowding  has  long  resulted 
in  a steady  revenue  stream  for  CCA.  In 
November  2013,  nearly  9,000  California 
prisoners  were  locked  up  in  four  CCA 
facilities  in  Oklahoma,  Arizona  and  Mis- 
sissippi. In  less  than  three  years  that  number 
dropped  drastically  to  a little  over  4,800  in 
two  out-of-state  prisons.  The  decline  may 
be  attributable  to  the  implementation  of 
Prop  47,  enacted  in  2014,  which  reduced 
the  classification  of  many  nonviolent  crimes 
from  felonies  to  misdemeanors.  [See  related 
article  in  this  issue  of  PLN], 

While  Prop  47  helped  to  significantly 
lessen  California’s  reliance  on  for-profit 
prisons  in  other  states,  CCA  CEO  Damon 
Hininger  hinted  on  the  investor  call  that 
another  upcoming  ballot  initiative,  Prop  57, 
may  also  be  cause  for  concern.  If  enacted, 
Prop  57  would  implement  reforms  intended 
to  reduce  the  number  of  people  incarcerated 
in  California,  including  authorizing  parole 
consideration  for  prisoners  convicted  of 
nonviolent  crimes  who  complete  the  full 
sentence  for  their  primary  offense. 

Hininger  warned  that  although  it  is 


difficult  to  assess  the  impact  of  Prop  57, 
the  California  Legislative  Analyst’s  Office 
reported  the  anticipated  cost  savings  would 
be  in  the  tens  of  millions  of  dollars  annually. 
That  would  allow  state  prison  officials  to  scale 
back  their  use  of  private  facilities,  and  thus 
CCA  may  be  bracing  for  another  reduction 
in  its  contracts  to  house  California  prisoners. 

Grassroots  Leadership’s  2013  re- 
port, “Locked  Up  and  Shipped  Away,” 
documented  the  detrimental  effects  of 
transferring  prisoners  to  out-of-state,  for- 
profit  prisons.  While  continued  efforts  to 
reduce  California’s  prison  population  may 
be  good  for  both  prisoners  and  taxpayers, 
it  is  clear  from  CCA’s  comments  that  they 
chip  away  at  the  company’s  bottom  line. 

CCA  Loses  Lucrative  BOP  Contract 

In  August  2016,  CCA  announced  that 
it  had  lost  a federal  Bureau  of  Prisons 
(BOP)  contract  for  the  1,129-bed  Cibola 
County  Correctional  Center  in  NewMexico. 
CCA’s  contract  to  run  the  Criminal  Alien 
Requirement  (CAR)  prison,  which  houses 
immigrants  serving  federal  prison  terms,  was 
scheduled  to  expire  on  September  30,2016. 

The  contract  had  been  renewed  since 
2009  despite  repeated  violations  according 
to  an  expose  in  The  Nation  magazine  that 
excoriated  the  BOP  for  improper  oversight 
of  CAR  facilities.  Another  of  CCA’s  CAR 
prisons  in  Eden,  Texas  erupted  in  protests 
over  inadequate  conditions  in  July  2016. 

Many  of  the  immigrants  held  in  CAR 
facilities  were  sentenced  for  one  of  two 
charges:  misdemeanor  illegal  entry  into  the 
United  States  or  felony  illegal  re-entry.  The 
book  bidefensible:A Decade  of  Mass  Incarc  era- 
tion  of  Migrants  Prosecuted  for  Crossing  the 
Border ; published  by  Grassroots  Leadership 
and  Justice  Strategies,  revealed  that  these  two 
charges  account  for  half  of  all  federal  pros- 
ecutions even  though  they  are  merely  status 
offenses  for  crossing  the  border  without 
proper  documentation,  and  do  not  fall  under 
Department  of  Justice  (DOJ)  priorities. 

On  August  18,  2016,  the  DOJ  an- 
nounced that  it  plans  to  phase  out  its 
privately-operated  CAR  facilities,  which 
will  have  a significant  impact  on  both  CCA 
and  GEO  Group  - though  the  companies 
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continue  to  operate  a number  of  immigra- 
tion detention  centers.  [See  related  article 
in  this  issue  of  PLN] . 

Prison  Firms  Expand  into 
"Treatment  Industrial  Complex" 

CCA  and  GEO  Group  also  sent  a clear 
message  to  investors  that  they  view  the 
growing  call  for  prisoner  treatment,  com- 
munity supervision  and  reentry  facilities  as 
lucrative  opportunities  they  will  continue  to 
pursue.  GEO  described  them  as  “growth 
opportunities  for  our  company, ’’while  CCA 
said  “we  are  strategically  pursuing  addi- 
tional investments  to  further  grow  in  this 
area.”  As  the  tide  continues  to  slowly  turn 
against  mass  incarceration,  private  prison 
companies  have  capitalized  on  the  growing 
shift  to  an  array  of  options  touted  as  alterna- 
tives - although  in  reality  they  are  simply 
other  forms  of  confinement  and  control. 

CCA  touted  its  recent  acquisition  of 
Correctional  Management,  Inc.,  which 
owns  seven  reentry  facilities  in  Colorado. 
CCA  also  acquired  Correctional  Alter- 
natives, Inc.,  which  operates  community 
corrections  facilities,  in  2013.  Today  CCA 
owns  or  controls  25  residential  reentry  fa- 
cilities in  six  states  totaling  approximately 


5,000  beds.  GEO  Group,  on  the  other  hand, 
also  experienced  growth  in  its  GEO  Care 
division  comprised  of  halfway  houses,  day 
reporting  centers,  youth  residential  facilities 
and  community  supervision.  GEO  owns  BI, 
Inc.,  one  of  the  nation’s  largest  providers 
of  GPS  monitoring.  GEO  Care  president 
Ann  Schlarb  proudly  announced,  “Our  BI 
subsidiary  continues  to  grow  its  supervision 
electronic  monitoring  services  at  the  local, 
state  and  federal  levels  nationwide.” 

Private  prison  firms  may  attempt  to 
hijack  efforts  to  curb  mass  incarceration  by 
rebranding  themselves  as  providers  of  reha- 
bilitation programs  and  residential  reentry 
facilities.  But  in  reality,  these  companies 
provide  little  more  than  a troubled  model 
of  expanding  correctional  custody  and  ware- 
housing people  - for  profit,  of  course. 

Bob  Libal  is  the  executive  director,  Holly  Kirby 
is  the  criminal  justice  programs  director  and 
Cristina  Parker  is  the  immigration  programs 
director  at  Grassroots  Leadership,  an  Austin, 
Texas-based  national  organization  that  works 
to  end  prison  profiteering  and  reduce  reliance  on 
criminalization  and  detention  through  direct 
action,  organizing,  research  and  public  education. 
They  provided  this  article  exclusively for  PLN. 


Registered  Sex  Offenders  Fall 
Victim  to  "Vigilante  Justice" 


According  to  prosecutors,  an  An- 
chorage  man  assaulted  and  robbed 
three  men  on  Alaska’s  sex  offender  registry, 
keeping  a notebook  that  listed  the  names 
of  his  victims  and  the  items  he  stole  from 
them.  Jason  Christian  Vukovich,  41,  alleg- 
edly plotted  the  attacks  as  revenge  for  his 
victims’  “past  crimes,”  and  carried  out  the 
assaults  over  a five-day  period  between  June 
25  and  29, 2016. 

One  of  sex  offenders  he  targeted, 
Wesley  Demarest,  who  served  time  after 
pleading  no  contest  to  sexual  abuse  of  a 
minor,  said  Vukovich  called  him  by  name 
and  said  “I’m  an  avenging  angel.  I’m  going 
to  mete  out  justice  for  the  people  you  hurt,” 
before  fracturing  his  skull  with  a hammer. 
Two  other  victims,  sex  offenders  Charles 
Albee  and  Andres  Barbosa,  recounted  that 
their  assailant,  a man  with  “shoulder-length 
hair  and  a blackleather  jacket, ’’told  them  he 
found  them  on  the  state’s  sex  offender  reg- 
istry. Vukovich  was  charged  with  three  class 
A felonies,  four  class  B felonies  and  11  class 


C felonies.  A judge  set  his  bail  at  1100,000. 

Attacks  against  sex  offenders  are  not 
uncommon.  In  2012,  a Washington  man 
was  sentenced  to  life  without  parole  for 
gunning  down  two  registered  sex  offenders. 
Patrick  Drum,  who  pleaded  guilty  to  the 
murders,  was  unrepentant  at  his  sentenc- 
ing hearing  and  admitted  he  had  planned 
to  continue  killing  sex  offenders  until  he 
was  caught.  [See:  PLN,  Feb.  2013,  p.50]. 
In  Maryland,  Donald  Robinson  died  in 
2014  after  a young  woman,  Latiqwa  Mayes, 
incited  a crowd  to  violence  by  shouting 
that  he  was  a sex  offender  who  had  raped 
her.  Strangers  joined  in  the  beating,  which 
mortally  wounded  Robinson.  Mayes  is  now 
serving  a six-year  prison  term;  her  father, 
Willie  Mayes,  who  had  initially  detained 
Robinson,  received  a 10-year  sentence 
suspended  to  two  years.  [See:  PLN,  June 
2015,p.63].H 

Sources:  www.ktva.com,  www.baltimoresun. 
com,  www.nydailynews.com 
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Advanced  Correctional  Healthcare's  Business  Model 
Blamed  for  Prisoner  Deaths,  Injuries 


The  business  model  of  Advanced 
Correctional  Healthcare,  Inc.  (ACH) 
includes  “severe  cost  control  measures” 
and  reliance  on  the  company’s  insurance 
provider  to  cover  liability  verdicts  that  result 
from  inadequate  medical  care,  according  to 
lawsuits  filed  by  the  estates  of  three  pre- 
trial detainees  who  died  of  easily  treatable 
maladies  at  Alabama’s  Madison  County  Jail. 

The  suits,  filed  by  attorney  Hank  Sher- 
rod in  2014,  claim  that  Madison  County 
SherifF  Blake  Doming,  jail  administrator 
Steve  Morrison,  jail  medical  director  Dr. 
Arthur  Williams  and  ACH’s  CEO,  Dr. 
Norman  R.  Johnson,  are  “part  of  an  explicit 
or  implicit  agreement  or  plan  to  delay  or 
deny  necessary  medical  care  to  avoid  having 
to  pay  for  medical  care.” 

Morrison  announced  his  resignation 
from  the  jail  in  December  2015,  effective 
the  following  month.  Each  of  the  three 
prisoners  who  died  suffered  from  typically 
non-life-threatening  conditions  that  could 
have  been  cured  with  common  treatments. 
Each  case  was  egregious  in  its  own  right, 
but  that  of  Deundez  Woods,  19,  exhibited 
extreme  deliberate  indifference. 

Woods  was  arrested  for  shoplifting 
Star  Wars  DVDs  and  passing  a counterfeit 
1100  bill.  While  incarcerated  he  developed 
a visible,  gangrenous  wound  on  his  right 
foot  that  went  untreated.  As  the  infection 
worsened,  “Woods  went  from  normal,  to 
aggressive  and  disruptive,  to  barely  respon- 
sive, to  all  but  dead  as  correctional  medical 
staff  watched, ’’the  lawsuit  filed  by  his  estate 
alleges. 

Woods  was  tased  three  times  for  being 
uncooperative  and  began  lying  naked  on  the 
floor  of  his  cell.  There  was  no  record  of  him 
eating  or  drinking  after  being  placed  in  a 
medical  observation  cell  on  August  6, 2013. 
“[ JJail  records  affirmatively  show  Woods 
did  not  eat  from  August  14-19  and  that  as 
of  August  12  Woods’ water  supply  was  cut 
off,”  the  lawsuit  states. 

“By  August  17,”  according  to  the  com- 
plaint, “the  odor  was  so  bad  [from  the  foot 
wound  that]  correction  officers  dragged 
Woods  from  his  cell  to  the  shower,  sprayed 
him  with  water,  and  then  placed  him,  still 
naked,  in  a different  cell....  Still  no  correc- 
tion officer  or  ACH  nurse  did  anything  to 
check  Woods,  let  alone  help  him.” 


On  August  19,  2013  he  was  finally 
taken  to  a hospital  where  he  died  of  a blood 
clot  originating  from  his  gangrenous  foot. 
See:  Woods  v.  Madison  County,  U.S.D.C. 
(N.D.  Ala.),  Case  No.5:14-cv-01964-KOB. 

Another  pretrial  detainee,  Tanish  Jef- 
ferson, 30,  died  of  a bowel  obstruction  at  the 
Madison  County  Jail  on  October  31,2013. 
She  had  made  several  requests  for  medical 
care  and  wrote  in  a grievance  that  she  had 
been  sick  for  10  or  11  days  and  believed  her 
life  was  in  jeopardy. 

A doctor  “misrepresented  her  condi- 
tion in  his  note”  during  an  October  29 
exam,  then  sent  her  back  to  her  cell  with 
laxatives  despite  Jefferson  alerting  him  to 
“alarm  symptoms.” 

She  was  again  returned  to  her  cell  after 
seeing  a nurse  on  the  morning  of  October 
31,  2013.  Even  when  she  passed  out  at 
8:40  p.m.,  she  was  not  taken  to  a hospital 
immediately;  she  died  shortly  after  an  am- 
bulance was  called  at  9:09  p.m.  See:  Jefferson 
v.  Madison  County,  U.S.D.C.  (N.D.  Ala.), 
Case  No.  5:14-cv-01959-AKK. 

Madison  County  Jail  prisoner  Nikki 
Listau,  61,  experienced  seizures  from  al- 
cohol withdrawal  following  her  arrest  on 
March  10,  2013.  The  next  morning  she 
was  found  “naked  on  the  floor  of  her  cell, 
rambling  incoherently.” 

Guards  canceled  her  court  appearance 
and  put  her  back  in  bed.  By  11:19  a.m.  she 
was  found  unresponsive  on  her  cell  floor, 
and  died  at  a hospital  the  next  day.  A civil 
rights  action  filed  by  Listau’s  estate  said 
an  autopsy  found  she  had  suffered  blunt 
force  injuries  including  broken  ribs  and 
a broken  femur.  See:  Elliott  v.  Madison 
County,  U.S.D.C.  (N.D.  Ala.),  Case  No. 
5:14-cv-01309-CLS. 

The  three  lawsuits,  which  remain 
pending,  are  “being  vigorously  defended” 
according  to  Madison  County’s  attorney. 
But  litigation  and  allegations  of  deliberate 
indifference  at  the  Alabama  jail  are  not 
ACH’s  only  problems. The  company,  which 
is  based  in  Peoria,  Illinois  and  provides 
medical  services  at  278  jails  in  17  states, 
has  been  dogged  by  lawsuits  and  similar 
allegations  of  inadequate  care  in  other 
jurisdictions  where  it  does  business. 

Dante  Tyreese  Wilson,  38,  died  at  the 
Rock  County  Jail  in  Wisconsin  in  August 


2015  after  complaining  of  extreme  chest 
pains.  “The  jail  nurse  and  correctional  staff 
quickly  arrived  to  begin  medical  assessment 
of  this  inmate  and  began  performing  life- 
saving  measures  while  awaiting  the  arrival 
of  Janesville  Fire  Department  paramedics,” 
stated  a press  release  from  the  sheriff’s 
office. 

However,  according  to  a subsequent 
news  report,  Kim  Beede,  a nurse  employed 
by  ACH,  initially  decided  that  Wilson  was 
experiencing  heartburn  and  gave  him  Turns. 
When  he  requested  medical  care  again, 
Beede  reportedly  said  he  should  “relax”; 
she  did  not  contact  a doctor.  Wilson  died  a 
short  time  later  due  to  a heart  attack.  While 
Beede  was  fired,  that  didn’t  help  Wilson  or 
console  his  family.  Like  thousands  of  other 
people  held  in  jail,  Wilson  had  been  arrested 
for  nonpayment  of  child  support.  [See  this 
issue’s  cover  story]. 

Danny  Ray  Burden,  41,  a diabetic, 
requested  insulin  when  he  was  incarcerated 
at  a jail  in  Grant  County,  Kentucky  in  April 
2013,  where  medical  care  was  provided  by 
ACH.  He  didn’t  receive  it,  a subsequent 
investigation  found,  and  later  died.  Less 
than  two  months  before  Burden’s  death, 
the  U.S.  Department  of  Justice  (DOJ) 
had  sent  a letter  to  the  county  warning 
that  “unqualified  staff  [were]  serving  as 
gatekeepers  to  medical  care.”  Burden  had 
been  jailed  for  failure  to  pay  restitution  for 
insurance  fraud;  his  family  filed  suit  against 
the  county  and  ACH,  and  settled  the  case  in 
March  2016  for  $110,000  from  the  county 
and  its  insurer  plus  an  undisclosed  amount 
from  ACH.  See:  Burden  v.  Grajit  County 
Fiscal  Court,  U.S.D.C.  (E.D.  Ky.),Case  No. 
2:14-cv-00054-WOB-JGW. 

In  a statement,  ACH  CEO  Dr.  Nor- 
man Johnson  criticized  Burden’s  brother, 
Mark  Burden,  for  providing  “downright 
false  information”  about  the  case,  claim- 
ing that  “ACH  knows  the  real  cause  of  his 
brother’s  death,  and  we  are  prohibited  from 
disclosing  that  information  due  to  HIPAA 
privacy  and  confidentiality  laws.” 

ACH  lost  its  contract  at  the  Grant 
County  Jail,  which  was  ordered  closed 
by  county  officials  in  July  2016  following 
a second  letter  from  the  DOJ  that  cited 
deficiencies  at  the  facility. 

In  another  case  that  fortunately  did  not 
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result  in  a death, Timothy  Strayer,  then  70, 
entered  the  Dearborn  County  Detention 
Center  (DCDC)  in  Lawrenceburg,  Indiana 
in  July  2011  to  serve  a one-year  sentence  for 
possession  of  marijuana  with  intent  to  sell. 

Strayer  suffered  from  several  chronic 
medical  conditions  that  included  heart 
disease,  psoriasis,  acid  reflux  and  the  lack 
of  one  kidney. 

Unfortunately  for  Strayer,  Dearborn 
County  had  contracted  its  jail’s  medical 
care  to  ACH  in  2005.  At  the  time  ACH 
was  hired,  it  projected  cost  savings  to  the 
county  of  at  least  $120,000  annually.  The 
company  would  accomplish  this,  in  part, 
by  limiting  doctor’s  visits;  ACH  provided 
only  one  visit  from  a doctor  at  the  jail  per 
week.  A jail  administrator  - with  no  medical 
training  whatsoever  - would  go  on  to  serve 
as  the  facility’s  de facto  primary  medical  care 
provider. 

Not  long  into  his  stay  at  DCDC, 
Strayer ’s  health  began  to  rapidly  deteriorate. 
He  complained  of  pressure  on  his  chest, 
gastronomic  distress,  hernia  problems,  an  ear 
infection  and  inflamed,  persistent  psoriasis. 

Those  problems  were  essentially  ig- 
nored by  jail  and  ACH  staff  until,  in  early 
August  2011,  having  lapsed  into  severe 
pain  and  delirium,  Strayer  was  taken  to  the 
Dearborn  County  Hospital.  It  was  there 
that  medical  personnel  discovered  he  had 
developed  severely  perforated  ulcers  and 
his  abdominal  cavity  had  filled  with  excess 
air  and  fluids. 

Following  about  ten  days  at  the  hospi- 
tal, Strayer  was  discharged  from  DCDC  on 
his  own  recognizance  - effectively  freeing 
both  Dearborn  County  and  ACH  from 
further  liability  for  the  cost  of  his  medical 
treatment. 

Due  to  complications  from  his  untreat- 


ed medical  needs  while  in  DCDC  under 
ACH’s  care,  Strayer  remained  in  various 
hospitals,  undergoing  surgeries  and  treat- 
ment, for  a total  of  196  days.  He  amassed 
medical  bills  of  $685,135.94.  Strayer  and 
his  family  subsequently  filed  a lawsuit 
against  Dearborn  County  and  ACH,  which 
remains  pending  with  a jury  trial  scheduled 
for  December  5,2016.  See:  Strayer  v.  Dear- 
born County  Sherijf  U.S.D.C.  (S.D.  Ind.), 
Case  No.  4:12-cv-00098-RLY-TAB. 

In  May  2016,  county  commissioners 
in  Boone  County,  Missouri  approved  a 
contract  for  ACH  to  provide  medical  care 
to  prisoners  at  the  county  jail,  at  an  annual 
cost  of  $592,000.  Upon  investigating  the 
new  contractor,  the  Columbia  Tribune  found 
that  ACH  was  named  as  a defendant  in  36 
pending  federal  lawsuits  nationwide,  plus 
two  in  Missouri. 

When  asked  by  the  Tribune  whether 
the  company’s  litigation  history  gave  him 
pause,  Boone  County  Sheriff  Dwayne 
Carey  said  “Not  a concern  in  the  least 
bit.”  He  even  offered  that  he  had  advised 
a county  commissioner  the  lawsuits  were 
likely  not  so  bad  as  they  seemed,  as  “you’re 
not  getting  both  sides  of  the  story.” 

One  of  ACH’s  doctors  who  works 
at  the  Boone  County  Jail,  Catherine  Van 
Voorn,  has  been  sued  multiple  times  and 
was  disciplined  by  the  Missouri  Board  of 
Registration  for  the  Healing  Arts  in  2009, 
for  “[dispensing]  drugs  without  labels,  [fax- 
ing] prescriptions  to  pharmacies  without 
her  signature,  [failing]  to  keep  records  of 
prescriptions  and  [allowing]  a nurse  to 
prescribe  drugs.” 

One  of  the  lawsuits  against  Dr.  Van 
Voorn  was  filed  by  Sentoria  McMillon, 
previously  incarcerated  at  the  Cole  County 
Jail  in  Missouri,  who  claimed  she  lost  her 


unborn  child  in  October  2015  due  to  in- 
adequate medical  care  by  ACH.  According 
to  McMillon,  she  experienced  abdominal 
pain  at  the  jail  but  did  not  see  a doctor  for 
more  than  a week,  then  was  released  the 
day  before  her  appointment  with  a physi- 
cian. She  went  to  a hospital,  which  found 
her  baby  had  died  up  to  seven  days  earlier. 
Her  suit  is  still  pending.  See:  McMillon  v. 
Cole  County , U.S.D.C.  (W.D.  Mo.),  Case 
No.  2:15-cv-04277-MJW. 

Dr.  Van  Voorn  and  ACH  were  also 
sued  following  the  death  of  Brian  M. 
Sorensen,  61,  at  a jail  in  Clay  County, 
Missouri  in  2013.  Sorensen’s  complaints 
of  stomach  pain  were  reportedly  treated 
with  an  antacid;  he  in  fact  had  a duodenal 
ulcer  and,  according  to  a local  news  report, 
“was  bleeding  from  the  mouth  and  had  no 
pulse”by  the  time  EMS  responders  arrived 
at  the  jail. 

ACH’s  website  states  the  company’s 
purpose  is  “to  solve  problems  for  our  pa- 
tients, clients,  and  staff,  to  make  their  lives 
easier.”  Of  course  it’s  hard  to  make  patients’ 
lives  easier  if  they  die  due  to  inadequate 
medical  care. 

As  reported  by  the  Columbia  Tribune, 
the  Boone  County  Sheriff’s  Department’s 
contract  with  ACH  is  expected  to  save  the 
county  $100, 000. The  company  began  pro- 
viding health  care  to  prisoners  at  the  Boone 
County  Jail  on  June  1,  2016  - stay  tuned 
for  future  reports  of  deaths,  poor  medical 
treatment  and,  of  course,  more  lawsuits. 

Sources:  www.al.com, www.rawstory.com, 
www.  motherjones.  com,  www.  shadowproof. 
com,  www.columbiatribune.com,  www. 
cbsnews.com,  www.gazettextra.com,  www. 
wcpo.com,  www.kycir.org,  www.advancedch. 
com 
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Oklahoma  DOC  Creates  "Dream  Team"  for 
Botched  Executions  with  Hires  from  Arizona 


If  Oklahoma  was  hoping  to  establish 
a tradition  or  trend  of  botched  execu- 
tions, it  brought  in  the  right  people  to 
carry  them  out. 

Just  days  after  overseeing  a disturb- 
ing execution  at  Arizona’s  Florence  prison 
complex  in  July  2014,  former  warden  Lance 
Hetmer  was  hired  as  a special  assistant  to 
Oklahoma  Department  of  Corrections 
Director  Robert  Patton,  whose  agency  was 
responsible  for  its  own  botched  lethal  injec- 
tion just  three  months  earlier. 

On  July  23, 2014,  Hetmer  supervised 
the  execution  of  Arizona  death  row  prisoner 
Joseph  Rudolph  Wood,  who  was  injected  15 
times  with  an  experimental  combination  of 
drugs  that  included  midazolam  and  hydro- 
morphone.  According  to  witnesses,  Wood 
snorted  and  gasped  for  air  more  than  600 
times  until  he  finally  succumbed  almost 
two  hours  later. 

During  the  execution,  attorneys  for 
Wood  - who  was  convicted  of  the  1989 
shooting  deaths  of  his  former  girlfriend  and 
her  father  - filed  an  emergency  motion  with 
the  Ninth  Circuit  Court  of  Appeals  to  stop 
the  procedure.  But  Wood  died  of  an  apparent 
heart  attack  before  the  court  took  any  action. 

The  next  day,  Hetmer,  who  had  moni- 
tored Wood’s  execution  alongside  Arizona 
DOC  Director  Charles  L.  Ryan,  retired  from 
his  position  as  warden.  Four  days  later  he  was 


by  Joe  Watson 

hired  by  the  Oklahoma  DOC  as  Patton’s 
special  assistant  - a job  that  previously  did 
not  exist  - at  an  annual  salary  of  $95,000. 

Patton  was  employed  as  division  di- 
rector of  operations  for  the  Arizona  DOC 
before  jumping  ship  to  head  Oklahoma’s 
prison  system  in  January  2014. 

Three  months  later  the  Oklahoma  DOC 
oversaw  the  botched  execution  of  death  row 
prisoner  Clayton  Lockett,  who  writhed  and 
mumbled  for  43  minutes,  and  at  one  point 
tried  to  get  up  from  the  gurney,  before  prison 
staff  removed  the  IV  that  was  pumping  his 
body  full  of  midazolam,  stopping  the  execu- 
tion. Shortly  thereafter  Lockett  died,  also  due 
to  an  apparent  heart  attack. 

Patton  allegedly  (and  ironically)  re- 
ceived death  threats  from  opponents  of 
capital  punishment  following  Lockett’s 
execution,  and  the  state  provided  him  with 
a security  detail  and  a bullet-resistant  SUV 
when  he  traveled. 

Apparently  without  regard  to  the  suf- 
fering or  dignity  of  death  row  prisoners,  a 
legacy  of  sloppy  execution  practices  preceded 
Patton’s  appointment  to  the  Oklahoma 
DOC.  As  part  of  a 2011  lawsuit  filed  by 
condemned  prisoners  in  Arizona,  Patton  ad- 
mitted in  a deposition  that  a member  of  the 
Arizona  DOC’s  execution  team  - which  he 
oversaw  - lacked  the  necessary  qualifications 
to  administer  an  IV.  Patton  acknowledged 


that  he  never  bothered  to  check  if  the  execu- 
tion team  members  had  experience  placing 
femoral  IVs,  which  was  a requirement  of 
Arizona’s  execution  protocol. 

Oklahoma  state  investigators  later 
found  that  an  improperly  placed  IV  was  one 
of  the  contributing  factors  in  the  mishan- 
dling of  Lockett’s  lethal  injection. 

Medical  experts  have  said  that  mid- 
azolam - which  has  been  used  in  three 
executions  nationwide  that  had  similar 
complications  and  went  on  much  longer 
than  other  lethal  injections  - does  not 
qualify  as  a true  anesthetic. 

Corrections  departments  in  states  that 
sanction  the  death  penalty  have  struggled 
to  develop  a humane  execution  protocol 
since  many  pharmaceutical  manufacturers 
have  banned  the  supply  of  their  drugs  to 
prisons  for  lethal  injections.  Most  recently, 
pharma  company  Pfizer  announced  in  May 
2016  that  it  was  imposing  strict  restrictions 
on  its  products  for  use  in  executions. 

“States  have  been  scrambling  over  the 
past  many  months  to  find  new  sources  of 
drugs.  They  have  been  experimenting,” 
said  Megan  McCracken  with  the  Berkeley 
School  of  Law’s  Death  Penalty  Clinic. 
“These  procedures  are  unreliable  and  the 
consequences  are  horrific.” 

As  Patton’s  special  assistant,  Hetmer 
could  be  involved  in  drafting  policies  related 
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to  state  executions,  according  to  Oklahoma 
DOC  spokesman  Jerry  Massie.  He  added 
that  Hetmer’s  job  duties  include  “whatever 
assignment  the  director  gives  him,  so  I 
would  imagine  you  couldn’t  rule  it  out.” 

On  January  15,  2015,  the  State  of 
Oklahoma  executed  Charles  Frederick 
Warner.  During  the  procedure  Warner 
screamed  “my  body  is  on  fire!”  It  was  later 
discovered  that  a pharmacist  had  placed  an 
incorrect  order  and  Oklahoma  DOC  staff 
failed  to  verify  they  had  received  the  right 
dmgs.  [See:.PZ2V,  March 2016, p.63]. Gov- 
ernor Mary  Fallin  responded  by  temporarily 
suspending  executions  in  the  state. 

Again,  this  mishandling  of  a lethal 
injection  in  Oklahoma  was  a corollary  to 
executions  Patton  had  overseen  in  Arizona. 
As  reported  by  Buzzfeed  News,  Patton 
stated  in  a deposition  related  to  the  2011 
Arizona  lawsuit  that  he  never  actually 
checked  to  confirm  which  drugs,  or  what 
dosages,  were  being  used  in  the  Arizona 
executions  he  oversaw. 

Following  Warner’s  botched  lethal 
inj  ection,  the  state  was  preparing  to  execute 
Richard  Glossip  in  September  2015  when 
Oklahoma  DOC  employees  discovered 
they  had  again  received  the  wrong  drugs. 

Rather  than  immediately  staying  Glos- 
sip’s  execution  (which  had  already  been 
stayed  more  than  once),  Governor  Fallin’s 
office,  fearing  further  negative  press  related 
to  the  state’s  lethal  injection  practices,  in- 
stead moved  forward. 
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Governor  Fallin’s  then-general  counsel 
Steve  Mullins  had  reportedly  advised  that 
the  Oklahoma  DOC  execute  Glossip  - again 
using  the  incorrect  dmgs  - and  follow  his 
death  with  an  executive  “clarification  on  the 
protocol. ’’Fortunately  that  didn’t  happen  and 
Glossip’s  execution  was  eventually  stayed. 

In  late  2015,  the  Office  of  the  Okla- 
homa Attorney  General  empaneled  a grand 
jury  to  investigate  problems  related  to  the 
state’s  lethal  injection  protocol.  Several 
state  officials  resigned  during  the  course  of 
the  investigation,  including  Patton,  Mul- 
lins and  Oklahoma  Penitentiary  Warden 
Anita  Trammell.  The  grand  jury  published 
its  findings,  including  Mullins’  role  in  the 
attempted  execution  of  Glossip,  in  a damn- 
ing 106-page  report  issued  in  May  2016. 

Patton  had  announced  his  resignation 
in  December  2015,  saying  he  wanted  to 
return  to  Arizona  to  be  closer  to  his  family. 
In  a press  release  issued  at  the  time  Patton 
resigned,  Governor  Fallin  praised  him  for 
a job  well  done. 

“I  appreciate  Robert  Patton’s  efforts 
to  keep  our  state  prisons  safe  for  both  cor- 
rectional officers  and  inmates,”  she  said. 
“During  his  tenure,  he  worked  to  reform 


DOC’s  internal  operations  to  be  more  ef- 
ficient and  effective....  I regret  his  departure, 
but  I understand  the  importance  of  family 
and  the  need  to  be  close  to  loved  ones.  I 
wish  him  well  in  his  future  endeavors.” 

In  contrast,  Oklahoma  Attorney 
General  Scott  Pruitt  issued  a less  laudatory 
statement  following  the  release  of  the  grand 
jury  report.  “Today,  I regret  to  advise  the 
citizens  of  Oklahoma  that  the  Department 
of  Corrections  failed  to  do  its  job,”he  stated. 
“[A]  number  of  individuals  responsible  for 
carrying  out  the  execution  process  were 
careless,  cavalier  and  in  some  circumstances 
dismissive  of  established  procedures  that 
were  intended  to  guard  against  the  very 
mistakes  that  occurred.” 

Pruitt  added  that  the  grand  jury  would 
commence  a second  round  of  investigations 
in  June  2016  and  generate  another  report. 
Meanwhile,  all  executions  in  the  state  have 
been  stayed  until  at  least  six  months  after 
the  second  grand  jury  report  is  released. 

Sources:  Tulsa  World,  www.foxnews.com, 
www.  huffmgtonpost.  com,  www.  newsok.  com, 
www.buzzfeed.com,  New  York  Times,  www. 
usnews.  com 
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Correctional  Medical  Care  Illegally  Practiced  Medicine  in  New  York 

by  David  M.  Reutter 


The  New  York  Attorney  General 
found  that  Correctional  Medical  Care, 
Inc.  (CMC)  violated  state  law  by  engaging 
in  the  “corporate  practice  of  medicine.” 
The  finding  resulted  in  a September  2014 
settlement  agreement  that  required  the  for- 
profit  prison  and  jail  medical  care  provider 
to  restructure,  hire  an  independent  monitor 
and  pay  1200,000  in  restitution  and  civil 
penalties. 

CMC,  which  is  headquartered  in  Blue 
Bell,  Pennsylvania,  has  contracts  worth  $32 
million  annually  to  provide  health  care  ser- 
vices at  13  New  York  county  jails. 

The  New  York  State  Commission  of 
Correction’s  Medical  Review  Board  report- 
ed to  the  state  Attorney  General  “that  the 
increased  involvement  of  general  business 
corporations,  such  as  CMC,  in  providing 
medical,  dental,  and  mental  health  services” 
in  prisons  and  jails  “has  led  to  unacceptable 
consequences  at  many  of  these  facilities.” 

Between  2009  and  2012,  six  deaths 
occurred  at  the  Tioga  County  Jail,  which 
contracted  with  CMC.  The  Medical  Review 
Board  found  that  in  three  of  those  deaths 
“there  were  egregious  lapses  in  medical 
care. 

Additionally,  Nicole  Carmen,  39,  died 
in  April  2013  at  the  Schenectady  County 
Jail,  which  also  had  a contract  with  CMC. 
She  suffered  serious  health  effects,  includ- 
ing seizures  and  an  aneurism,  due  to  heroin 
withdrawal.  The  head  nurse  at  the  jail  de- 
nied Carmen  medical  care  for  four  days, 
incorrectly  claiming  that  she  was  “faking 
it.”  According  to  attorneys  representing 
Carmen’s  estate,  “the  walls  and  floors  of 
Ms.  Carmen’s  cell  were  also  covered  with 
vomit,  bile  and  feces.  Ms.  Carmen  was 
also  observed  as  incoherent,  and  exhibiting 
jerking  motions  on  the  left  side  of  her  body, 
indicative  of  seizure  activity.” 

And  in  August  2014,  Mark  Cannon, 
Jr.,  24,  died  at  the  Albany  County  Jail 
while  under  CMC’s  care.  He  had  suffered 
a stroke  but  was  essentially  ignored  and  left 
untreated  by  medical  staff  for  several  hours; 
jail  and  CMC  employees  waited  until  he 
was  unresponsive  and  immobile  before 
transporting  him  to  a hospital.  Upon  arrival 
at  Albany  Memorial  Hospital,  Cannon  was 
judged  to  be  “too  critical”  for  treatment.  He 
was  eventually  determined  to  be  brain  dead 


and  removed  from  life  support. 

As  neither  CMC’s  owner,  Maria  Car- 
paio,  nor  its  president,  Emre  Umar,  who 
is  Carpaio’s  husband,  are  licensed  medical 
professionals,  the  company  employed  and 
contracted  “with  various  medical  and  allied 
professionals”  to  deliver  health  services  to 
jails  in  New  York. 

However,  state  law  limits  the  practice 
of  medicine  to  licensed  professionals  and 
prohibits  the  corporate  practice  of  medicine. 
The  lack  of  medical  practice  knowledge  by 
its  top  corporate  officers  led  CMC  to  hire 
staff  who  failed  to  include  in  prisoners’ 
medical  records  “(i)  required  admission 
histories  and  physical  examinations;  (ii) 
medical  orders;  or  (iii)  completed  mental 
health  assessments,  nor  did  CMC  staff 
make  necessary  referrals  to  a psychiatrist  or 
physician  for  those  inmates  who  exhibited 
symptoms  of  mental  distress.” 

The  Medical  Review  Board  further 
found  “serious  deficiencies  and  illegalities” 
that  included  “unlicensed  and  inexperi- 
enced staff;  inadequate  staffing;  lack  of 
adequate  medical  oversight;  and  failure 
to  adhere  to  medical  and  administrative 
protocols  and  procedures.”  It  was  deter- 
mined from  prisoners’  medical  records 
that  there  was  no  “evidence  of  physician 
or  psychiatrist  oversight,  and  that  staff 
dispensed  medications  in  the  absence  of 
medical  orders.” 

The  Attorney  General’s  investigation 
affirmed  those  findings.  It  also  went  deeper, 
and  found  that  CMC  and  Monroe  County 
had  entered  into  agreements  that  “typically 
modified  staffing  matrices  in  a downward 
spiral,  with  7io  correspcmding  decrease  in  con- 
tract costs.  ” Despite  the  agreements,  CMC 
still  failed  to  meet  medical  staffing  require- 
ments. 

Additionally,  “[sjeveral  professional 
staff  members  were  hired  without  appro- 
priate licenses  and  experience,  and  one  was 
hired  despite  a prior  felony  conviction”  for 
altering  “a  duly  authorized  prescription  by 
increasing  the  quantity  of  the  drug.” 

The  Attorney  General  concluded  that 
CMC  not  only  engaged  in  the  corporate 
practice  of  medicine,  it  had  also  engaged 
in  deceptive  business  practices  by:  1)  failing 
to  provide  on-site  physician  coverage  that 
was  contractually  required;  2)  employing 


a “Director  of  Forensic  Mental  Health 
who  was  illegally  engaged  in  the  duties 
of  a social  worker  without  a social  worker 
license”;  and  3)  substituting  the  services 
of  a physician  assistant  to  provide  medi- 
cal care  without  decreasing  the  cost  of  the 
company’s  contract. 

Under  the  September  22,  2014  As- 
surance Agreement  between  the  Attorney 
General  and  CMC,  the  company  must 
restructure  its  business  operations  and 
contracts  so  that  “its  functions  are  limited 
solely  to  administrative  support  of  medical 
services”  in  New  York  jails  and  prisons  for 
the  next  three  years.  Further,  it  must  hire  an 
independent  monitor  to  assure  compliance 
with  all  its  contracts  and  with  state  laws. 

Per  the  agreement,  CMC  was  also 
required  to  pay  Tioga  County  $100,000  in 
restitution  plus  a $100,000  civil  penalty  to 
the  Attorney  General’s  office.  See:  In  the 
Matter  of  Correctional  Medical  Care,  Inc., 
New  York  State  Attorney  General,  Assur- 
ance No.  13-495. 

The  Tioga  County  penalties  were 
due  to  the  deaths  of  six  prisoners  at  the 
county’s  jail,  where  CMC  was  contracted 
to  provide  medical  services.  One  of  the 
prisoners  committed  suicide  despite  the 
fact  that  he  clearly  presented  a danger  to 
his  own  safety;  he  was  not  referred  to  a 
psychiatrist  or  any  other  mental  health 
staff  for  intervention. 

The  Attorney  General’s  investigation 
was  initially  spurred  by  those  deaths  after 
the  New  York  State  Commission  of  Correc- 
tion brought  the  issue  to  the  AG’s  attention. 

Nevertheless,  seemingly  without  regard 
for  this  marred  performance  history,  Tioga 
County  renewed  its  contract  with  CMC  in 
November  2015.  The  renewal  extends  the 
county’s  relationship  with  the  company  for 
a two-year  period,  with  an  option  to  renew 
for  three  one-year  extensions. 

At  the  time  of  the  contract  renewal, 
Tioga  County  legislator  William  Stand- 
inger  (the  sole  county  legislator  to  vote 
against  the  contract  renewal)  said  CMC 
had  offered  the  least  expensive  response 
the  county  had  received  to  a request  for 
proposals  for  jail  medical  services. 

Beyond  the  civil  action  brought  by 
the  New  York  Attorney  General,  lawsuits 
claiming  inadequate  medical  care  have  been 
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an  issue  for  CMC.  The  company  paid  a 
162,000  settlement  in  the  death  of  Broome 
County,  New  York  prisoner  Alvin  Rios, 
who  the  Medical  Review  Board  found  was 
left  “in  an  emergent,  life-threatening  status 
without  appropriate  medical  attention” 
before  his  July  20,  2011  death,  which  was 
caused  by  an  arrhythmia-induced  cardio- 
myopathy from  illicit  drug  use. 

In  August  2015,  a federal  lawsuit  was 
filed  on  behalf  of  the  estate  of  29-year-old 
Lucky  Lee  Wilkins,  Jr.,  who  committed 
suicide  while  incarcerated  at  the  Sche- 
nectady County  Jail  on  May  28, 2014.  He 
had  been  held  at  the  facility  for  over  two 
months  on  a felony  drug  offense.  The  suit 
claimed  that  Wilkins  sought  treatment  for 
depression  from  CMC  and  a local  hospi- 
tal but  did  not  receive  mental  health  care. 
“Prior  to  his  death,  Mr.  Wilkins  reported 
that  he  had  unsuccessfully  sought  help  from 
medical  staff  on  multiple  occasions,  but  was 
denied,  as  they  thought  he  was  ‘faking’  his 
condition,”  the  complaint  stated.  The  case 
remains  pending.  See:  Helijas  v.  Correctional 
Medical  Care,  U.S.D.C.  (N.D.  NY),  Case 
No.  l:15-cv-01049-GTS-DJS. 

CMC  was  named  as  a defendant  in  a 


civil  rights  action  concerning  the  Septem- 
ber 27,2011  death  of  Patricia  Pollock,  who 
died  from  endocarditis,  a critical  but  treat- 
able cardiac  condition,  at  the  Montgomery 
County  Corrections  Facility  in  Eagleville, 
Pennsylvania. The  case  settled  for  1325,000 
in  July  2015.  See:  Kenney  v.  Montgomery 
County,  U.S.D.C.  (E.D.  Penn.),  Case  No. 
2:13-cv-02590-EGS. 

In  addition,  the  death  of  Mark  Can- 
non, Jr.  at  the  Albany  County  Jail,  described 
above,  resulted  in  litigation  that  remains 
pending  in  federal  district  court.  See:  Can- 
non v.  Correctional  Medical  Care,  U.S.D.C. 
(N.D.  NY),  Case  No.  9:15-cv-01417- 
GLS-DJS. 

And  a lawsuit  filed  over  Nicole  Car- 
men’s death  at  the  Schenectady  County  Jail, 
also  described  above,  resulted  in  a 1425,000 
settlement  with  CMC  in  December  2015. 
The  federal  district  court  refused  to  seal  the 
settlement  agreement. 

“The  allegations  of  wrongdoing  against 
the  defendants  are  very  significant  and  the 
settlement  proposed  is  substantial,”  the 
court  wrote.  “Additionally,  as  the  complaint 
notes,  there  have  been  numerous  prior 
allegations  against  Correctional  Medical 


concerning  similar  wrongdoing.  Further, 
in  September  2014,  Correctional  Medical 
reached  an  agreement  with  the  New  York 
State  Attorney  General  concerning  al- 
legations of  understaffing  public  facilities 
and  shifting  work  hours  to  less  qualified 
staff  For  all  these  reasons,  there  is  a strong 
public  interest  in  this  settlement  not  be- 
ing under  seal.”  See:  Chase  v.  Correctional 
Medical  Care,  U.S.D.C.  (N.D.  NY),  Case 
No.  l:14-cv-00474-DNH-TWD. 

“[E]very  dollar  that  CMC  spends 
providing  care  to  inmates  directly  affects 
their  profit  margin,  providing  a direct  in- 
centive to  provide  inadequate  medical  care 
to  inmates,”  noted  the  lawsuit  filed  over 
Carmen’s  death. 

The  estates  of  Cannon,  Carmen  and 
Wilkins  were  represented  by  attorney  El- 
mer Robert  Reach  III,  who  was  quoted  as 
saying  CMC  is  “irresponsibly  run  and  its 
actions  have  led  to  the  death  of  detainees 
in  upstate  New  York”  - an  apparent  gross 
understatement. 

Sources:  www.pressconnects.com,  www. 
timesunion.com,  www.ithica.com,  www. 
uticaod.  com,  www.  daily  gazette,  com 
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Prisoner's  Healthy  Kidney  Erroneously  Removed; 
Surgeon  Receives  Probation 


The  California  Medical  Board 
placed  a doctor  on  three  years’  proba- 
tion for  removing  the  wrong  kidney  during 
surgery  on  a federal  prisoner. 

The  unidentified  59-year-old  pris- 
oner, held  at  FCI  Terminal  Island,  was 
diagnosed  with  a cancerous  left  kidney 
following  a September  18,2011  CAT  scan. 
He  was  referred  to  Dr.  Charles  C.  Streit  at 
St.  Jude’s  Medical  Center.  Streit,  who  had 
been  a physician  and  surgeon  since  1973, 
specialized  in  urology.  He  examined  the 
prisoner  and  scheduled  surgery  for  Febru- 
ary 7, 2012. 

The  standard  of  medical  practice  for 
the  attending  physician  is  to  “preoperatively, 
positively  identify,  validate,  and  confirm  the 
location  and  side  of  the  patient’s  disease 
process  upon  which  the  surgery  is  to  be 
performed,”  according  to  an  accusation  filed 
by  the  Medical  Board.  “Dr.  Streit  proceeded 
with  surgery  despite  not  having  access  to 
the  patient’s  medical  records  on  the  date  of 
surgery.  Lacking  the  chart,  he  had  to  rely 
solely  on  his  personal  recollection  as  to  the 
location  of  the  tumor.”The  doctor  also  failed 
to  “perform  a preoperative  renal  ultrasound 
to  confirm  the  location  of  the  tumor.” 

“It  was  our  failure  to  follow  our  pro- 
tocol regarding  displaying  the  patient’s 
diagnostic  images  that  ultimately  resulted 
in  this  error,”  said  DruAnn  Copping,  a 
spokeswoman  for  St.  Jude’s,  which  was  fined 
1100,000  for  the  surgical  mistake. 

Dr.  Streit  admitted  to  the  facts  in  the 
accusation.  As  a result,  the  Medical  Board 
entered  an  order  on  November  26,  2014 
that  placed  him  on  three  years’  probation 
and  suspended  his  medical  license.  He 
also  was  required  to  complete  a Wrong- 
Site  Surgery  Course  and  prohibited  from 
supervising  physician  assistants. 

The  removal  of  the  prisoner’s  healthy 
kidney  resulted  in  a second  surgery  to 
remove  the  diseased  one,  “putting  the  pa- 
tient’s future  renal  function  in  jeopardy.” 
According  to  a 2006  study  published  in  the 
Journal  of  the  Americaji  Medical  Association, 
wrong-site  surgeries  are  exceedingly  rare, 
occurring  only  once  every  five  to  ten  years 
at  large  hospitals.  What  is  perhaps  most 
ironic,  given  the  typically  poor  quality  of 
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correctional  medical  care,  is  that  the  re- 
moval of  the  prisoner’s  wrong  kidney  was 
not  performed  by  a prison  physician. 

The  Medical  Board’s  license  suspension 
was  effective  June  25,2015  and  will  remain 
in  place  until  November  2017,  though  Dr. 
Streit  stated  “he  does  not  intend  to  seek 


Legislation  in  California,  signed 
into  law  by  Governor  Jerry  Brown  in 
September  2014,  allows  prisoners  in  the 
state’s  34  adult  correctional  facilities  access 
to  condoms. 

With  the  signing  of  Assembly  Bill  999 
- also  known  as  the  Prisoner  Protections  for 
Family  and  Community  Health  Act  - Cali- 
fornia became  the  third  state  in  the  nation, 
in  addition  to  Vermont  and  Mississippi,  to 
provide  condoms  to  prisoners. 

The  state  legislature  passed  the  bill, 
authored  by  California  Assemblyman  Rob 
Bonta,  in  spite  of  a statute  prohibiting  sex 
between  prisoners  and  concerns  that  the 
provision  of  condoms  will  encourage  rape. 

Bonta  said  the  law  was  “a  no-brainer” 
and  “will  literally  save  lives,”  adding  that 
condoms  are  “a  low-cost  method  universally 
acknowledged  to  stop  the  spread  of  HIV/ 
AIDS  and  other  STDs.” 

In  a February  2016  statement  to  Fox 
26  KMPH,  California  Department  of 
Corrections  and  Rehabilitation  (CDCR) 
spokesman  Joe  Orlando  emphasized  the 
anticipated  benefits  of  the  law  to  California 
communities. 

“Ninety  percent  of  these  guys  are  going 
to  be  sent  home,”  said  Orlando.  “So  when 
they  get  back  to  the  communities  and  to 
their  families,  let’s  make  it  as  safe  as  we 
possibly  can.” 

San  Francisco  has  been  passing  out 
condoms  in  its  jails  since  1989,  while  Los 
Angeles  County’s  jail  system  - which  aver- 
ages more  than  18,000  detainees  at  any  one 
time  - has  been  distributing  them  for  more 
than  a decade,  thus  giving  Brown  enough 


re-licensure  or  reinstatement  as  a physi- 
cian and  surgeon.”  See:  In  the  Matter  of  the 
Accusatioji  Against:  Charles  C.  Streit,  M.D., 
Medical  Board  of  California,  Case  No.  11- 
2012-224390.  H 

Additional  source:  www.ocregister.com 


empirical  evidence  to  sign  the  bill  into  law. 
Two  previous  versions  of  the  legislation 
were  vetoed  - first  in  2006  by  former  Gov- 
ernor Arnold  Schwarzenegger  and  again  in 
2008  by  Brown. 

Both  governors  cited  California  Pe- 
nal Code  section  286(e),  which  outlaws 
“sodomy  with  any  person  of  any  age  while 
confined  in  any  state  prison  ...  or  in  any 
detention  facility,”  as  the  reason  for  vetoing 
the  legislation. 

There  were  also  concerns  that  prisoners 
would  fill  the  condoms  with  urine  or  feces  and 
use  them  as  weapons  against  guards  - known 
as  “gassing.”  Additionally,  some  prison  offi- 
cials were  worried  the  prophylactics  could  be 
melted  down  into  stabbing  weapons  or  used 
to  launch  projectiles.  But  according  to  officials 
in  both  San  Francisco  and  Los  Angeles,  they 
have  not  experienced  such  problems. 

In  October  2015,  with  four  prisons 
participating  in  the  condom  distribution 
program  at  that  time,  Orlando  told  the 
Saji  Francisco  Weekly  that  no  incidents  of 
weaponized  condoms  had  been  reported. 

The  legislation  passed  largely  because 
it  mandated  incremental  implementation  of 
the  policy;  the  CDCR  was  tasked  with  de- 
veloping a five-year  plan  to  make  condoms 
available  in  all  state  prisons. 

In  February  2016,  KMPH  reported  that 
14  of  the  state’s  prisons  were  participating  in 
the  program,  with  the  remainder  expected 
to  be  dispensing  condoms  by  the  end  of  the 
year. The  cost  to  taxpayers  was  approximately 
$128,000,  or  $1.17  per  prisoner. 

By  contrast,  CDRC  spokesman  Or- 
lando noted  the  cost  of  treating  sexually 
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transmitted  diseases  was  much  higher  - 
185,000  for  hepatitis  C treatment  for  one 
prisoner,  or  124,000  to  160,000  in  annual 
medication  costs  for  a prisoner  infected 
with  HIV. 

Inside  California’s  prisons,  the  response 
was  mixed.  Some  prisoners  thought  the 
availability  of  condoms  was  a practical 
response  by  state  officials;  others,  however, 
disagreed  with  the  policy  based  on  social 
and  religious  views. 

“It’s  only  logical  to  put  things  in  place 
to  keep  people  safe,”  said  Sha  Wallace- 
Stepter,  incarcerated  at  San  Quentin.  “But 
me  personally,  I’m  completely  against  it, 
because  I don’t  encourage  homosexuality 
in  prison.” 


In  Vermont,  which  began  allowing 
condom  distribution  in  state  prisons  in 
1987  - permitting  prisoners  to  privately 
request  condoms  from  a nurse  - news  of 
California  adopting  similar  practices  was 
welcomed. 

“Good  for  them,”  said  Delores  Bur- 
roughs-Biron,  director  of  health  services  for 
the  Vermont  Department  of  Corrections. 
“If  we  really  want  to  take  care  of  people 
not  just  in  the  short  term  but  the  long  term, 
then  one  of  the  things  we  have  to  do  is  to 
make  sure  their  health  is  protected.”?^ 

Sources:  www.america.aljazeera.com , 
www.upi.com, www.leginfo.ca.gov,  www. 
kmph-kfre.com,  www.sfweekly.com 


Untreated  Intoxication  Death 
at  Massachusetts  Jail  Results 
in  $232,500  Settlement 


The  City  of  Lowell,  Massachusetts 
agreed  to  a 1232,500  settlement  in  a 
civil  rights  action  related  to  the  alcohol 
poisoning  death  of  a woman  in  the  Lowell 
Police  Department  (LPD)  lockup. 

Police  officers  arrested  Alyssa  Brame, 
31,  on  January  12,  2013  for  allegedly  of- 
fering sex  for  money.  She  “was  obviously 
intoxicated  at  the  time  of  her  arrest,  but 
she  was  able  to  communicate  and  stand  on 
her  own,”  the  arresting  officers  reported, 
according  to  the  complaint. 

Brame  was  placed  in  a police  vehicle 
that  arrived  at  the  LPD  lockup  at  10:40  p.m. 
When  the  officers  removed  her,  she  was  sitting 
upright  and  mumbling  her  words.  Unable  to 
exit  on  her  own,  officers  carried  her  out  and  set 
her  in  a semi-seated  position  on  the  ground. 

Her  extremely  intoxicated  state  led 
senior  officers  to  question  how  she  could 
have  been  able  to  commit  the  charged 
crime.  Brame  lay  on  the  floor  at  about  10:47 
p.m.  and  began  snoring.  A civilian  employee 
asked  to  call  an  ambulance,  but  that  request 
was  denied  by  a senior  officer. 

Police  officers  continued  to  notice 
deterioration  in  Brame’s  condition  as  they 
entered  the  area  but  did  nothing  but  remove 
her  handcuffs  before  carrying  her  to  the 
booking  area  at  10:55  p.m.  She  remained 
unconscious  and  did  not  respond  to  being 
jostled  or  moved. 

Nonetheless,  the  booking  process 
continued  and  she  was  placed  in  a cell.  For 


the  next  one  hour  and  six  minutes,  no  one 
checked  on  Brame.  During  that  time  per- 
iod, officers  were  seen  in  the  booking  room 
“watching  TV  and  using  the  computer.” 

When  an  officer  finally  checked  on 
Brame  at  12:05  a.m.,  she  was  unresponsive 
and  had  no  pulse.  Despite  that,  an  ambu- 
lance was  not  called  for  another  13  minutes. 
An  autopsy  revealed  that  Brame  died  of 
alcohol  poisoning,  which  could  have  been 
prevented  “with  medical  attention  shortly 
after  she  arrived  at  the  police  station,”  the 
complaint  argued. 

The  City  of  Lowell  agreed  in  July  2015 
to  settle  the  civil  rights  suit  filed  by  Brame’s 
estate.  The  settlement  provided  for  Brame’s 
mother,  Alice  Swiridowsky-Muckle,to  meet 
individually  with  each  of  the  defendants 
“to  provide  her  perspective  on  the  impact 
of  the  events”  resulting  in  Brame’s  death.  It 
also  stated  she  will  meet  with  LPD’s  super- 
intendent to  review  the  “tangible  changes” 
made  “to  prevent  a similar  incident  from 
occurring  in  the  future.”  See:  Swiridowsky- 
Muckle  v.  Siopes,  U.S.D.C.  (D.  Mass.),  Case 
No.  l:15-cv-11777-RGS. 
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Taxpayer-funded  Drug  Rehab  Empire 
Collapses  under  Lawsuits,  Indictments 


A PURPORTEDLY  NON-PROFIT  ORGANIZA- 
tion  run  by  a father-and-son  team  that 
operated  methadone  clinics  and  so-called 
“sober  houses”  across  New  York  City  faced 
indictments  in  October  2014  for  stealing 
millions  of  dollars  in  public  funds  and 
fraudulent  insurance  claims. 

Alan  Brand,  64,  and  his  son  Jason,  35, 
who  ran  Narco  Freedom  - a drug  rehab 
empire  generating  over  $44  million  in  an- 
nual revenue  - were  arrested  for  allegedly 
using  the  money  to  buy  flashy  cars  and 
luxury  homes  on  the  sunny  beaches  of  Long 
Island  and  Florida. 

Conditions  at  the  sober  houses,  also 
known  as  three-quarter  houses,  rented  by 
the  Brands  to  more  than  500  recovering 
addicts  and  alcoholics  at  any  given  time  - 
many  of  them  recently  released  from  prison 
-were  reportedly  abysmal.  [See:  PLN,  May 
2014,  p.l]. 

On  March  18,  2015,  New  York  At- 
torney General  Eric  Schneiderman  issued 
a superseding  indictment  that  expanded  on 
the  initial  charges  and  widened  the  number 
of  indictments  to  include  Narco  Freedom’s 
then-CEO,  Gerald  Bethea,  and  controller, 
Richard  Gross. 

Alan  and  Jason  Brand  were  also 
charged  with  a wide  array  of  new  offenses 
- including  grand  larceny,  enterprise  cor- 
ruption, insurance  fraud,  commercial  bribe 
receiving,  violations  of  kickback  law,  con- 
spiracy and  money  laundering. 

Both  Narco  Freedom  and  DASO  De- 
velopment (a  construction  company  owned 
by  Jason  Brand)  were  charged  under  the 
superseding  indictment;  charges  leveled 
against  the  two  entities  included  grand 
larceny,  enterprise  corruption,  insurance 
fraud  and  conspiracy. 

Another  of  Alan  Brand’s  sons,  Jona- 
than Brand,  as  well  as  John  Cornachio, 
described  in  a press  release  as  being  the 
brother  of  one  of  Alan  Brand’s  business 
partners,  were  charged  with  larceny  in  a 
separate  indictment. 

The  March  2015  indictments  essen- 
tially alleged  that  Narco  Freedom  was  an 
organized  crime  ring  and  that  the  orga- 
nization, its  officers  and  certain  associates 
were  engaged  in  a scheme  whereby  the 
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non-profit  was  used  as  a vehicle  to  defraud 
Medicaid  to  the  tune  of  $27  million,  and 
channel  Narco  Freedom’s  revenue  to  those 
involved  in  the  scheme. 

According  to  materials  released  by  the 
New  York  Attorney  General’s  Office,  Narco 
Freedom  violated  patients’  rights,  forced 
residents  in  three-quarter  houses  to  engage 
in  excessive  and  restrictive  treatment,  and 
provided  substandard  housing.  The  AG’s 
office  was  authorized  by  a state  court  to 
freeze  $33  million  in  assets  belonging  to 
the  defendants. 

Aside  from  the  Medicaid  fraud  charg- 
es, or  those  arising  from  the  central  alleged 
scheme,  the  indicted  defendants  were  also 
accused  of  using  the  companies  in  money 
laundering  schemes;  accepting  payments 
for  no-show  jobs;  and  taking  kickbacks 
from  real  estate  developers  in  exchange  for 
placing  Narco  Freedom  facilities  on  the 
developers’  properties. 

In  October  2014,  the  U.  S.  Attorney  for 
the  Southern  District  of  New  York,  work- 
ing in  concert  with  the  U.S.  Department  of 
Health  and  Human  Services’ Office  of  the 
Inspector  General,  filed  a civil  complaint 
against  Alan  Brand,  Gerald  Bethea,  Narco 
Freedom  joining  Hands  Management,  Inc., 
Bernard  Rorie  and  Devorah  Haigler.  See: 
Uiiited  States  v.  Narco  Freedom,  U.S.D.C. 
(S.D.  NY),  Case  No.  l:14-cv-08593-JGK. 

One  particularly  troubling  allegation  in 
the  complaint  was  that  Narco  Freedom  and 
Joining  Hands  Management  (a  company 
owned  by  Rorie  and  Haigler)  had  engaged 
in  a scheme  whereby  Narco  paid  kickbacks 
to  Joining  Hands  in  exchange  for  referrals 
to  its  three-quarter  houses,  and  forced 
Joining  Hands’  residents  to  attend  Narco’s 
outpatient  treatment  programs.  Narco  re- 
ceived taxpayer-funded  payments  for  each 
person  who  lived  in  its  houses  and  attended 
its  programs. 

The  civil  complaint  also  alleged  that 
Narco  Freedom,  Alan  Brand  and  Bethea 
engaged  in  a kickback  scheme  in  which 
they  induced,  through  the  provision  of 
“below-cost  housing,”  residents  of  their 
own  three-quarter  houses  to  enroll  in  Narco 
Freedom  programs.  Further,  the  complaint 
claimed  that  Narco  Freedom  had  falsified 


and  backdated  medical  records  in  order  to 
defraud  Medicaid. 

“People  motivated  solely  by  personal 
greed  have  no  business  administering  to  the 
serious  health  needs  of  other  New  Yorkers,” 
Schneiderman  said  after  the  Brands’  Octo- 
ber 2014  arrest. 

According  to  the  charges  initially  filed 
by  the  Attorney  General’s  office,  including 
insurance  fraud,  money  laundering,  bribery 
and  grand  larceny,  the  Brands  collected  a 
$3.5  million  insurance  payout  to  restore 
and  renovate  a Narco  Freedom  office  in 
Brooklyn  that  was  supposedly  damaged 
during  a 2009  storm.  Alan  Brand,  however, 
failed  to  divulge  in  his  insurance  claim 
that  Jason’s  construction  company,  DASO 
Development,  made  the  repairs. 

The  DASO  transactions  were  also 
incorporated  into  the  March  2015  su- 
perseding indictment,  which  alleged  that 
the  Narco  Freedom-contracted  DASO 
renovation  defrauded  Arch  Insurance,  the 
company  insuring  the  renovation  work. 
According  to  a statement  issued  by  the 
Attorney  General’s  office,  Jason  Brand  had 
represented  to  Arch  that  the  renovation 
work  would  be  conducted  by  unionized 
workers,  but  his  company  then  performed 
the  work  using  non-union  day  laborers. 

Additionally,  as  stated  in  the  initial 
indictment,  the  Brands  allegedly  took 
$600,000  in  kickbacks  from  various  de- 
velopers throughout  the  city  who  rented 
buildings  to  Narco  Freedom,  though  none 
of  the  developers  were  charged. 

At  the  time  of  their  initial  indictment 
and  arrest,  the  AG’s  office  seized  six  of  the 
Brands’  vehicles,  including  an  electric  yel- 
low 1969  Corvette,  a 2002  Jaguar  X and  an 
$80,000  Tesla,  as  well  as  several  properties, 
including  two  mansions  on  Melville,  Long 
Island  and  condos  in  Boynton  Beach  and 
Boca  Raton,  Florida.  Their  bank  accounts 
were  frozen,  too. 

“The  people’s  investigation  has  only 
just  started,”  Assistant  AG  Anne  Conklin 
wrote  in  court  filings  in  response  to  the 
Brands’  request  for  bail. 

The  methadone  clinics  and  three-quar- 
ter houses  run  by  Narco  Freedom  brought  in 
about  $38  million  annually  from  Medicaid 
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and  another  $6.3  million  a year  in  state  con- 
tracts. Yet  according  to  A1  Jazeera  America , 
which  had  started  investigating  the  Brands’ 
business  practices  before  their  arrests,  the 
properties  rented  by  Narco  Freedom  have 
been  the  subject  of  numerous  complaints 
by  residents  due  to  poor  living  conditions. 

Records  from  New  York’s  Depart- 
ment of  Buildings  (DOB)  show  multiple 
complaints  since  2012  at  Narco  Freedom’s 
Flouse  12  in  Brooklyn,  including  com- 
plaints about  insufficient  handicap  access, 
the  lack  of  a secondary  exit  in  case  of  fire 
and  the  illegal  conversion  of  a commercial 
building.  Most  of  the  complaints  were 
reportedly  closed  because  DOB  inspec- 
tors were  not  granted  access  to  conduct  an 
inspection. 

At  another  Narco  Freedom  property 
near  Flouse  12,  residents  complained  of 
“exploded”  ceilings  due  to  water  leaks  and  a 
rotten  mold  smell  that  forced  the  building’s 
maintenance  woman  to  wear  a face  mask 
at  the  house. 

Meanwhile,  a May  2014  audit  by  the 
New  York  State  Office  of  the  Medicaid 
Inspector  General  revealed  that  Narco 
Freedom  owed  as  much  as  $1.3  million  in 


overbillings  and  had  already  been  ordered 
to  pay  over  $787,000. 

Alan  Brand  was  released  from  jail  after 
posting  a $225,000  bond,  while  Jason  was 
released  on  $178,000  bail.  They  each  face 
up  to  25  years  in  prison  and  the  criminal 
charges  against  them  remain  pending. 

In  response  to  the  civil  action  filed 
by  the  U.S.  Attorney’s  Office,  a federal 
judge  appointed  a Temporary  Receiver 
and  granted  the  government’s  motion  for  a 
preliminary  injunction  that  enjoined  Narco 
Freedom  from  conditioning  residence  in  its 
houses  upon  attendance  at  Narco  Freedom 
treatment  programs.  The  district  court  also 
approved  a plan  in  September  2015  to 
close  all  18  of  Narco  Freedom’s  houses  and 
transfer  residents  to  facilities  operated  by 
two  other  treatment  providers. 

“Narco  Freedom  defrauded  the  govern- 
ment and  profited  from  the  exploitation 
of  people  most  in  need  of  their  help,”  said 
Manhattan  U.S.  Attorney  Preet  Bharara. 
“Enjoining  Narco  Freedom  from  continu- 
ing to  engage  in  the  kickback  scheme 
and  transitioning  its  clinics  and  houses  to 
other  providers  will  provide  this  vulnerable 
population  with  the  continuity  of  care  and 


housing  they  sorely  need.” 

The  U.S.  Attorney’s  civil  case  was  dis- 
missed in  May  2016;  during  the  litigation, 
the  court  ordered  the  payment  of  more  than 
$1.23  million  in  attorney  fees  and  fees  for 
the  Temporary  Receiver,  plus  costs,  from 
Narco  Freedom’s  assets. 

On  May  3,  2016,  Bharara’s  office  an- 
nounced that  federal  officials  had  filed  suit 
against  Alan  Brand,  Narco  Freedom  join- 
ing Hands  Management,  Gerald  Bethea, 
Bernard  Rorie  and  Devorah  Haigler,  al- 
leging fraudulent  Medicaid  billing  schemes 
“premised  upon  illegal  kickbacks,  or  that 
were  based  on  false  and  fraudulent  medi- 
cal records.” 

“Having  already  disrupted  Narco 
Freedom’s  fraud  and  taken  steps  to  protect 
hundreds  whose  housing  was  put  at  risk 
by  kickbacks,  we  now  bring  this  follow-on 
action  to  recover  the  funds  fraudulently 
taken  from  federal  healthcare  programs  and 
to  hold  alleged  wrongdoers  accountable,” 
Bharara  said  in  a statement. 

Sources:  New  York  Post,  New  York  Daily 
News,  www.america.aljazeera.com,  www. 
justice.gov,  www.ag.ny.gov 
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Fourth  Circuit  Reverses  Dismissal  of 
Virginia  Prisoner's  Religious  Freedom  Suit 


The  Fourth  Circuit  Court  of 
Appeals  reversed  the  dismissal  of  a Vir- 
ginia prisoner’s  civil  rights  action  that  raised 
claims  related  to  his  religious  practices  and 
medical  care. 

Prisoner  Jesus  Emmanuel  Jehovah’s 
complaint  alleged  prison  officials  violated 
his  free  exercise  rights  under  the  First 
Amendment  and  the  Religious  Land  Use 
and  Institutionalized  Persons  Act  (RLU- 
IPA)  by  1)  prohibiting  him  from  consuming 
wine  during  communion,  2)  requiring  him 
to  work  on  Sabbath  days  and  3)  assigning 
him  non-Christian  cellmates.  He  also  al- 
leged deliberate  indifference  to  his  serious 
medical  needs  in  violation  of  the  Eighth 
Amendment. 

The  Virginia  federal  district  court 
overseeing  the  action  dismissed  Jehovah’s 
Sabbath,  cell  assignment  and  deliberate 
indifference  claims  under  28  U.S.C  § 
1915A  and  granted  summary  judgment  to 
the  defendants  on  the  communion  wine 
claim.  Jehovah  appealed. 

The  Fourth  Circuit  first  addressed 
the  Virginia  Department  of  Corrections’ 
( VDOC)  ban  on  communion  wine.  Jehovah 
“appears  to  adhere  to  his  own  particular 
brand  of  Christianity,  citing  to  a version  of 
the  Bible  written  by  himself,”  the  appellate 
court  noted.  His  religious  beliefs  mandate 
“that  he  take  communion  by  drinking  red 
wine  and  consuming  bread  dipped  in  honey, 
olive  oil,  sugar,  cinnamon  and  water.” 

The  parties  agreed  on  appeal  that  the 
communion  claim  had  been  improperly  dis- 
missed by  the  district  court  for  two  reasons. 
First,  the  lower  court  had  found  during  the 
motion  to  dismiss  stage  that  prohibiting 
Jehovah  from  drinking  wine  with  commu- 
nion burdened  the  exercise  of  his  religion. 
Based  upon  that  finding,  the  parties  did  not 
brief  the  issue.  Yet  without  giving  Jehovah 
notice,  during  the  summaryjudgment  stage 
the  district  court  held  he  failed  to  show  the 
wine  ban  substantially  burdened  his  reli- 
gious exercise.  When  resolving  a summary 
judgment  motion  on  grounds  not  raised  by 
a party,  a court  must  first  provide  notice  and 
a reasonable  time  to  respond. 

The  parties  also  agreed  that  “the  record 
is  insufficient  to  support  the  conclusion  that 
the  wine  ban  is  the  least  restrictive  means  to 
address  the  government’s  purported  securi- 


ty interest.”The  Court  of  Appeals  held  that 
a reasonable  jury  could  find  “obvious”  and 
“easy”  alternatives  to  the  ban  that  include  1) 
applying  the  same  security  measures  used 
for  medication  to  wine,  and  2)  applying  the 
ban  only  to  prisoners  convicted  of  infrac- 
tions involving  stealing  alcohol  or  who  have 
a history  of  alcoholism. 

As  to  the  Sabbath-related  claim,  the 
Fourth  Circuit  found  the  district  court  had 
utilized  an  improper  standard  of  review  as 
to  whether  Jehovah  had  a right  to  obtain 
the  requested  relief.  The  facts  tended  to 
show  “a  substantial  burden  on  his  exercise 
of  sincerely  held  religious  beliefs”;  there- 
fore, the  appellate  court  held  Jehovah  had 
pleaded  sufficient  facts  and  the  dismissal  of 
the  claim  was  erroneous. 

With  respect  to  the  cellmate  issue, 
the  district  court  determined  that  Jehovah 
had  no  right  to  choose  a cellmate  based  on 
religious  preferences  or  background.  How- 
ever, “the  proper  inquiry  is  whether  and  to 


Ongoing  violations  of  prisoners’ 
rights  at  the  Walnut  Grove  Cor- 
rectional Facility  (WGCF)  led  a federal 
district  court  to  deny  the  Mississippi  De- 
partment of  Corrections’ (MDOC)  motion 
to  terminate  a consent  decree.  The  evidence, 
the  court  held  on  June  10, 2015,  painted  “a 
picture  of  a facility  struggling  with  disor- 
der, periodic  mayhem,  and  staff  ineptitude 
which  leads  to  perpetual  danger  to  the 
inmates  and  staff.” 

WGCF,  which  housed  youthful  of- 
fenders, was  operated  by  Management  and 
Training  Corp.,  a private  prison  firm.  PLN 
previously  reported  the  court’s  entry  of  a 
consent  decree  “to  resolve  the  allegations 
in  the  Complaint  related  to  the  protection 
from  harm  and  violence,  excessive  use  of 
force,  punitive  isolation  and  inadequate 
medical  care.” 

The  district  court  found  the  facility, 
managed  by  the  GEO  Group  at  the  time, 
had  “allowed  a cesspool  of  unconstitutional 
and  inhuman  acts  and  conditions  to  germi- 


what  extent  VDOC  burdened  Jehovah’s 
right  to  exercise  his  sincerely  held  religious 
beliefs  by  assigning  him  cellmates  who  did 
not  share  his  religious  views,”  the  Court  of 
Appeals  wrote. 

Finally,  regarding  the  Eighth  Amend- 
ment medical  care  claims,  there  was  no 
dispute  that  “Jehovah’s  innumerable  al- 
leged symptoms  constitute  serious  health 
issues.”  He  argued  that  prison  doctors  had 
“acknowledged  some  symptoms  but  ignored 
most,  disregarded  abnormal  test  results, 
and  failed  to  treat  any  of  his  symptoms  ef- 
fectively.”Those  factual  allegations  stated  a 
claim  that  should  not  have  been  dismissed. 

Accordingly,  the  district  court’s  order 
was  reversed  and  remanded.  See:  Jehovah  v. 
Clarke,  792  F.3d  457  (4th  Cir.  2015).  The 
Fourth  Circuit  issued  an  amended  ruling 
that  reached  the  same  conclusion  on  August 
11,2015,  and  the  case  remains  pending  on 
remand.  See:  Jehovah  v.  Clarke,  798  F.3d 
169  (4th  Cir.  2015),  cert,  denied. 


nate,  the  sum  of  which  places  the  offenders 
at  substantial  ongoing  risk.”  [See:  PLN, 
Nov.  2013,  p.30] . 

Since  the  entry  of  the  consent  decree  in 
2012,  riots  occurred  at  WGCF  in  Decem- 
ber 2013  and  July  2014.  The  events  of  the 
July  2014  riot  were  captured  on  video,  and 
the  court  said  they  “can  best  be  described 
as  shocking.” 

“Staff  lost  complete  control  of  the 
zones  for  a significant  period  of  time, ’’wrote 
the  court.  “Inmates  were  brutally  assaulted 
repeatedly  with  hands,  feet,  and  objects  in- 
cluding sticks,  trays,  and  a microwave.  Some 
of  the  attackers  stood  over  their  victims  and 
urinated  on  them.” 

The  2013  riot  resulted  in  16  prison- 
ers being  treated  at  outside  hospitals  for 
injuries  that  included  “multiple  stabbing 
and  puncture  wounds,  lacerations,  and 
fractures.”  Nine  prisoners  required  outside 
treatment  after  the  July  2014  riot  for  similar 
injuries. 

The  district  court  noted  the  incom- 
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petence  of  the  untrained  and  inadequate 
number  of  staff  during  the  disturbances. 
According  to  former  Washington  DOC 
director  Eldon  Vail,  who  served  as  an  expert 
in  the  case,  it  took  guards  nearly  90  minutes 
to  establish  a control  center.  During  the 
2014  riot,  a gas  canister  went  off  “in  the 
command  tower  when  officers  attempted 
to  discharge  it,  an  incident  which  led  to 
the  officers  abandoning  the  tower  because 
they  were  not  wearing  respirators,”  the  court 
observed. 

Not  only  were  prisoners  subject  to 
harm  from  other  prisoners,  they  also  were 
abused  by  staff  members.  Three  prisoners 
alleged  that  on  March  7,  2015,  a guard 
forced  them  “to  perform  sexual  acts  on  him, 
promising  them  that  refusal  would  result  in 
retaliation  by  gang  members.”  An  investiga- 
tion was  launched  and  surveillance  video 
showed  the  guard  was  in  the  prisoners’  cell 
for  an  extended  period  of  time. 

Gangs  were  the  most  significant  threat 
to  prisoners’  safety  at  WGCF.  “With  their 
penchant  for  using  violence  and  the  threat 
of  harm  as  a form  of  intimidation  and  con- 
trol, gang  members,  left  unchecked,  have 
proven  that  the  havoc  they  can  cause  at 


the  prison  is  substantial,”  the  district  court 
noted.  “When  gangs  run  amok  and  control 
a facility,  as  they  do  here,  it  certainly  can 
lead  to  riots,  but  it  also  can  lead  to  signifi- 
cant underreporting  of  assaults  and  other 
crimes  that  occur  at  the  prison.” 

The  integrity  of  locks  was  also  an  issue 
at  the  facility.  Prisoners  regularly  defeated 
the  locks  on  their  cell  doors,  allowing  them 
to  move  at  will  about  the  prison. 

The  court  said  the  ongoing  safety  and 
security  violations  at  WGCF  required  it  to 
“continue  to  enforce  the  consent  decree  in 
this  matter  as  necessary.”  Accordingly,  the 
MDOC’s  motion  to  terminate  the  consent 
decree  was  denied  and  it  remained  in  effect. 
See:  DePriest  v.  Walnut  Grove  Correctional 
Authority , U.S.D.C.  (S.D.  Miss.),  Case  No. 
3:10-cv-00663-CWR-FKB;  2015  U.S. 
Dist.  LEXIS  75738. 

In  July  2016,  citing  a declining  prison 
population  and  budget  cuts,  Mississippi 
officials  announced  that  WGCF  would  be 
closing  in  September,  resulting  in  the  loss 
of  around  200  jobs  in  the  town  of  Walnut 
Grove.  Prisoners  at  the  facility  will  be 
transferred  to  other  state  prisons. 

“We  were  getting  our  good  reputation 


back,  and  this  has  just  been  devastating,” 
said  Walnut  Grove  Mayor  Brian  Gomillion. 

“We  had  a new  well  drilled  exclusively 
for  the  prison,  a water  tank  built  for  the 
prison,  gas  infrastructure  built  to  the  facil- 
ity that  the  town  doesn’t  need  otherwise, 
sewer  projects  built  for  the  facility.  These 
are  all  things  we’ve  got  to  maintain  despite 
there  being  no  revenue  from  this  facility,” 
he  added. 

Considering  the  numerous  persistent 
problems  at  the  prison,  however,  closing 
it  was  likely  the  only  available  option  to 
ensure  the  safety  of  the  prisoners  held 
there. 

Additional  source:  www.clarionledger.com 
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Oregon  DOC  Sees  Spike  in  Gang-related  Murders 

by  Mark  Wilson 


//■^This  is  a systemic  problem,”  said 

I attorney  Dennis  Steinman,  who 
represented  the  widow  of  an  Oregon  pris- 
oner murdered  in  his  cell.  “This  is  not  only 
about  Snake  River. This  is  about  the  prisons 
statewide.”  Steinman  appears  to  be  correct, 
given  that  at  least  seven  Oregon  prison- 
ers were  killed  by  fellow  prisoners  - most 
with  gang  ties  - between  May  2011  and 
December  2014. 

Michael  C.  Hagen, 28,  was  transferred 
to  the  Snake  River  Correctional  Institution 
(SRCI)  in  July  2010,  where  “inmate-on- 
inmate  violence  is  prevalent”  according  to 
federal  court  filings.  Hagen,  who  had  never 
been  incarcerated  before,  “attempted  to 
stay  out  of  trouble,  avoid  conflict  as  much 
as  possible,  and  refused  to  fight  even  when 
provoked.” 

In  early  2011,  a group  of  at  least  eight 
white  supremacist  gang  members  targeted 
Hagen  for  retaliation  for  refusing  to  serve  as 
the  gang’s  tattoo  artist.  They  claimed  he  was 
a snitch,  according  to  a subsequent  federal 
lawsuit.  As  a result  Hagen  was  assaulted 
by  his  cellmates,  seriously  enough  to  be 
hospitalized  on  one  occasion. 

He  repeatedly  requested  a transfer  to 
another  facility  “because  of  his  fear  of  be- 
ing violently  attacked  by  another  inmate, 
including  ...  a member  of  the  white  prison 
gang,”  a federal  lawsuit  alleged.  Prison  of- 
ficials ignored  his  pleas. 

Hagen  was  housed  with  James  De- 
Frank  just  days  before  DeFrank  beat 
prisoner  Chris  Lange  to  death  on  SRCI’s 
recreation  yard  on  May  21,  2011.  [See: 
PLN,  Oct.  2012,  p.50] . Hagen’s  next  cell- 
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mate  punched  him  and  told  him  to  get  out 
of  the  cell,  according  to  the  lawsuit.  He  was 
segregated  for  refusing  to  return  to  the  cell 
despite  telling  guards  that  he  feared  for  his 
safety.  While  in  segregation,  Hagen  con- 
tinued to  unsuccessfully  request  a transfer. 

In  October  2011,  a new  cell  partner’s 
first  words  to  Hagen  were  “We  are  going 
to  have  a problem.”  They  soon  fought  and 
Hagen  was  again  placed  in  segregation. 

While  there,  Hagen  learned  that  the 
prisoner  he  had  fought  with  wanted  him 
“taken  out.”  He  wrote  to  his  counselor 
requesting  to  stay  in  segregation  “because 
he  was  so  afraid  that  he  would  be  attacked 
again.” 

Prison  officials  finally  told  Hagen  that 
he  would  be  sent  to  a different  facility  after 
he  served  his  time  in  the  hole,  but  that  did 
not  happen.  Hagen  reportedly  reached  out 
to  black  gang  members  with  the  Bloods 
and  Crips  to  seek  their  protection  but  they 
refused,  citing  prison  racial  politics  that  pro- 
hibited them  from  helping  white  prisoners. 

On  February  2, 2012,  a guard  ordered 
the  terrified  Hagen  to  move  into  a cell  with 
Terry  R.  Lapich,  32,  “a  known  member  of 
the  white  prison  gang  and  known  violent 
criminal. ’’The  guard  did  nothing  when  he 
heard  Hagen  scream  as  Lapich  beat  and 
stomped  him  less  than  two  hours  later,  ac- 
cording to  federal  court  filings.  Hagen  was 
found  unconscious  with  blunt  force  trauma 
to  his  head;  he  died  the  next  day.  Lapich  was 
charged  with  his  murder. 

Hagen’s  widow,  Tiffany,  filed  suit  in 
federal  court  against  prison  officials,  alleg- 
ing they  were  deliberately  indifferent  to  her 
husband’s  safety.  She  also  filed  a state  negli- 
gence action  against  the  Oregon  DOC  for 
failing  to  protect  prisoners,  properly  train 
prison  employees  and  effectively  manage 
gangs.  Such  negligence  was  a “substantial 
factor”  in  her  husband’s  death,  the  lawsuit 
claimed.  [See:  PLN,  May  2013,  p.38]. 

Prison  officials  refused  to  comment, 
citing  a policy  against  discussing  pending 
litigation.  Tiffany  Hagen  was  represented 
in  both  legal  actions  by  Steinman,  an  as- 
sociate with  the  Portland  law  firm  of  Kell, 
Alterman  & Runstein,  LLP. 

Since  Hagen’s  murder,  SRCI  prisoner 
Jason  Gould  was  beaten  to  death  by  his 
cell  partner  on  June  28,  2013;  Oregon 


State  Penitentiary  prisoner  Joseph  Akins 
was  strangled  to  death  by  his  cellmate  on 
August  17,  2013  [see:  PLN,  Nov.  2015, 
p. 60];  Two  Rivers  Correctional  Institution 
(TRCI)  prisoner  Shane  Michael  Morris, 
39,  was  killed  by  his  cell  partner  on  Janu- 
ary 27, 2014;  and  Damion  Banks,  31,  was 
murdered  in  his  cell  at  TRCI  on  February 
5,2014. 

Nor  did  the  homicides  stop  there.Terry 
Goodman,  serving  time  for  child  neglect 
and  drug-related  charges,  was  beaten  to 
death  at  SRCI  by  another  prisoner  on  De- 
cember 11,2014.  His  mother  has  since  filed 
suit  against  prison  officials.  The  Oregon 
State  Police  is  investigating  several  other 
deaths  that  occurred  at  SRCI  in  early  2016. 

Thomas  Riffenburg  pleaded  guilty  to 
killing  Gould  and  was  sentenced  to  life  in 
prison  in  November  2015.  Craig  Dennis 
Bjork,  already  serving  a life  sentence,  was 
indicted  for  Akins’  murder  in  December 
2015;  he  had  beaten  another  prisoner  to 
death  in  Minnesota  in  1997.  Both  Morris 
and  Banks  were  convicted  of  sex  crimes  and 
became  the  second  and  third  Oregon  sex 
offenders  to  be  found  dead  in  their  prison 
cells  within  a three-month  period. 

In  April  2015,  after  admitting  negli- 
gence, the  Oregon  DOC  agreed  to  settle 
both  lawsuits  filed  by  Hagen’s  widow  for  a 
total  of  1450,000.  See:  Hagen  v.  Williams, 
U.S.D.C.  (D.  Ore.),  Case  No.  6:14-cv- 
00165-MC. 

“This  case  was  a case  of  human  error,” 
said  DOC  spokeswoman  Betty  Bernt, 
though  none  of  the  prison  staff  members 
involved  were  ever  disciplined.  She  further 
announced  the  DOC  had  completed  an 
internal  review  following  Hagen’s  death 
and  implemented  changes  to  the  housing 
assignment  process  and  guard  training  re- 
quirements. “Our  goal  is  to  ensure  that  this 
does  not  occur  again,”  she  stated. 

Yet  Oregon  prisoners  have  been  mur- 
dered again  - and  again,  and  again. 

Sources:  The  Oregonian,  www.kptv.com, 
www.  opb.  org,  www.  tri-cityherald.  com 
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Alabama:  U.S.  Attorney  George  L. 
Beck,  Jr.  called  Chris  Miles,  the  former 
assistant  police  chief  for  the  town  of  Tallas- 
see,  Alabama,  a “maverick”  when  Miles  was 
sentenced  on  March  25,  2016  for  beating 
a suspect  during  an  interrogation,  making 
false  statements  to  the  FBI  and  selling  drugs. 
Miles  had  pleaded  guilty  in  November  2015 
to  one  count  of  deprivation  of  civil  rights 
and  two  counts  of  false  statements;  he  also 
admitted  to  a count  of  possession  with  intent 
to  distribute  for  stealing  approximately  16 
pounds  of  marijuana  from  the  police  evi- 
dence room  and  selling  it  to  a known  drug 
dealer.  U.S.  District  Court  Judge  Myron  H. 
Thompson  ordered  Miles  to  serve  41  months 
in  federal  prison. 

Alabama:  Russell  County  jail  guard 
Donna  Michelle  Ridgeway  was  arrested  on 
March  16, 2016  and  fired  after  a recorded 
conversation  revealed  she  had  tried  to  help 
a female  prisoner  plot  to  gain  early  release 
by  performing  oral  sex  on  a male  guard.The 
sex  act  did  not  occur,  but  the  investigation 
resulted  in  a conspiracy  to  commit  sod- 
omy charge  against  Ridgeway.  The  former 
guard  was  initially  booked  into  the  Russell 
County  jail  but  moved  to  another  county 
due  to  security  concerns.  She  had  been 
employed  as  a jailer  for  four  years. 

Alaska:  Goose  Creek  Correctional 
Center  guard  Adam  Jason  Spindler  got 
spooked  when  he  arrived  for  work  on  May 
23,  2016  and  saw  a drug-sniffing  K9  unit 
stationed  in  the  parking  lot.  He  approached 
an  unnamed  fellow  guard  and  told  him 
that  he  was  in  possession  of  recreational 
marijuana;  the  second  officer  agreed  to 
dispose  of  it.  Instead,  the  other  guard  turned 
in  Spindler’s  baggie  of  weed.  A narcotics 
field  test  determined  it  contained  not  only 
marijuana  but  also  a significant  amount  of 
heroin.  Spindler  admitted  that  he  intended 
to  distribute  the  drugs  inside  the  prison; 
he  was  arrested  on  charges  of  possessing 
a controlled  substance  with  the  intent  to 
distribute,  as  well  as  conspiracy  to  distribute 
a controlled  substance  and  to  possess  it  with 
the  intent  to  distribute. 

Alaska:  PLN  previously  reported  on 
walkaway  escapes  from  the  privately-oper- 
ated Northstar  Center  near  Fairbanks.  [See: 
PLN,  Feb.  2016,  p.63].  On  May  22, 2016, 
another  walkaway  occurred,  but  this  time 
there  was  a twist.  In  the  early  hours,  GEO 
Group  employees  at  Northstar  contacted 
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state  troopers  to  report  that  20-year-old 
resident  Joshua  Yaska  had  hopped  out  of  a 
window  and  was  seen  pedaling  away  from 
the  facility  on  a bicycle.  Several  hours  later 
Yaska  returned  in  a stolen  SUV  and  tried  to 
help  some  of  his  friends  escape.  He  nearly 
ran  over  a Northstar  employee  and  fled 
again  before  being  captured. 

Arkansas:  The  former  chief  deputy  and 
jail  administrator  for  Stone  County  pleaded 
guilty  on  March  3, 2016  to  a single  count  of 
deprivation  of  civil  rights  under  color  of  law, 
prompting  prosecutors  to  drop  a conspiracy 
charge.  Randel  Branscum,  56,  will  be  sen- 
tenced at  a later  date  for  soliciting  the  beating 
of  a prisoner  at  the  county  jail.  He  admitted 
to  telling  prisoners  James  Beckham  and 
Matthew  McConniel  to  “handle”  the  victim, 
then  forcing  the  man  into  a cell  where  he  was 
assaulted.  Branscum  provided  Beckham  and 
McConniel  with  tobacco  for  carrying  out 
the  attack.  The  Department  of  Justice  issued 
a press  release  that  speculated  Branscum  will 
receive  a sentence  of  one  year  and  one  day  in 
federal  prison  for  arranging  the  assault. 

Australia:  Families  of  several  prisoners 
housed  at  the  Alexander  Maconochie  Cen- 
tre presented  a petition  to  AMC  General 
Manager  Don  Taylor  in  protest  of  the  fa- 
cility’s May  1,2016  change  to  its  visitation 
policy,  which  reduced  visiting  opportunities 
from  8 hours  per  week  to  two  hours  a week. 
Kathleen  Tully,  who  is  married  to  an  AMC 
prisoner,  disagreed  with  the  change.  “Part 
of  rehabilitation  is  maintaining  close  ties 
to  supporting  families,”  she  stated.  “This  is 
terribly  unfair  for  families,  for  children  and 
for  the  inmates  themselves.”  Corrections 
Minister  Shane  Rattenbury  responded 
by  saying,  “The  new  visiting  schedule  at 
the  AMC  reflects  the  growing  population 
within  the  jail  and  the  need  to  give  every 
detainee  equal  access  to  visits.” 

Belgium:  The  BBC  reported  on  May 
9,2016  that  180  Belgian  soldiers  had  been 
deployed  to  provide  security  in  prisons 
short-staffed  due  to  a strike  by  guards  in 
Brussels  and  French-speaking  Wallonia. 
Belgian  Human  Rights  League  President 
Alexis  Deswaef  stated  it  was  the  first  time 
the  Belgian  military  had  been  called  in  to 
intervene  in  a social  conflict.  Prison  minis- 
ters said  they  asked  for  army  personnel  “to 
provide  additional  humanitarian  support” 
for  the  police  and  Red  Cross  workers  who 
had  taken  on  the  role  of  prison  guards.  The 


striking  workers  claimed  prisoners  were 
not  being  given  their  basic  human  rights 
because  of  severe  understaffing. 

Brazil:  Human  Rights  Watch  in- 
vestigator Cesar  Munoz  told  Spanish 
international  news  agency  EFE  on  May 
26,2016  that  18  prisoners  had  died  in  riots 
in  five  prisons  in  the  state  of  Ceara  in  the 
previous  week.  This  latest  chapter  in  the 
violent  history  of  Brazilian  prisons  was 
triggered,  according  to  Munoz,  by  severe 
overcrowding  in  the  nation’s  correctional 
system.  A recent  report  from  Brazil’s  Justice 
Ministry  documented  over  622,000  prison- 
ers being  housed  in  facilities  designed  to 
hold  approximately  372,000.  “The  Brazil- 
ian prison  system  is  rotten.  It’s  a factory 
for  criminals,  out  of  which  people  emerge 
worse  than  when  they  entered,”  said  former 
congressman  Domingos  Dutra.  PLN  has 
previously  reported  on  violence  in  Brazil- 
ian prisons,  often  connected  to  gangs  and 
overcrowding.  [See:  PZJV,  Feb.  2015,  p.46]. 

California:  On  April  2,  2016,  former 
death  row  prisoner  Moreese  Bickham  died 
in  an  Alameda,  California  nursing  home  at 
the  age  of  98.  Bickham,  who  was  African- 
American,  was  arrested,  convicted  and 
sentenced  to  death  by  an  all-white  jury  for  the 
murders  of  two  white  Mandeville,  Louisiana 
law  enforcement  officers  in  1958,  though  he 
steadfastly  maintained  that  the  deputies  were 
Ku  Klux  Klan  members  who  had  come  to  his 
home  to  kill  him.  In  1994,  attorney  Michael 
Alcamo  took  Bickham’s  case  pro  bono;  he 
successfully  secured  his  client’s  release  in 
January  1996.  Bickham  served  37%  years 
at  Louisiana’s  infamous  State  Penitentiary 
in  Angola,  including  14  years  on  death  row 
where  he  was  locked  down  23  hours  a day. 

California:  In  honor  of  Mother’s  Day, 
on  May  8,  2016,  Google  teamed  up  with 
criminal  justice  reform  groups  to  produce 
the  “Love  Letters”  campaign  - a series  of 
videos  filmed  to  give  the  world  a very  per- 
sonal glimpse  into  the  lives  of  children  who 
have  an  incarcerated  mother.  In  the  videos, 
the  children  speak  candidly  about  the  things 
they  miss  most  about  their  moms.  “I  miss 
your  smile  and  I miss  how  you  used  to  always 
say  funny  things  on  Facebook  and  post  it,” 
eleven-year-old  Aliyah  said  into  the  camera. 
Malika  Saada  Saar,  public  policy  and  gov- 
ernment relations  senior  counsel  at  Google, 
stated,  “This  is  an  opportunity  for  us  to  bear 
witness  to  those  who  are  rarely  given  a voice.  ” 
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California:  Russian  immigrant  Igor 
Zyazin  became  the  sixth  person  to  die  in 
immigrant  detention  centers  around  the 
country  when  he  was  found  unresponsive 
inside  the  Otay  Mesa  Detention  Facility 
onMay  1,2016. The  Russian  consulate  and 
Zyazin’s  family  were  notified  of  his  death 
at  the  1,040-bed  facility,  which  is  operated 
by  Corrections  Corporation  of  America. 
Zyazin  had  no  criminal  record  in  the  U.S. 
but  was  detained  when  he  tried  to  re-enter 
the  country  after  previously  being  deported 
in  2009.  The  San  Diego  County  Medical 
Examiner’s  Office  attributed  Zyazin’s  death 
to  heart  disease. 

Canada:  The  St.  Lawrence  Parks 
Commission  will  operate  tours  inside  the 
notorious  Kingston  Penitentiary  in  Ontario 
as  the  historic  prison  opens  its  doors  to  the 
public  from  June  14  to  October  29,  2016. 
Visitors  will  be  allowed  to  tour  “The  Pen,” 
which  housed  some  of  Canada’s  most  dan- 
gerous prisoners  from  the  time  it  opened  in 
1835  to  when  it  closed  in  2013.  The  Parks 
Commission  said  the  guided  tours  will 
be  conducted  in  English  and  noted  the 
facility  is  mostly  accessible  to  people  with 
disabilities.  “We  know  there  is  tremendous 
interest  in  this  site  and  our  hope  is  to  get 
even  more  people  from  across  the  country 
and  internationally  to  come  to  Kingston  to 
see  this  historic  site, ’’Mayor  Bryan  Paterson 
said  in  a statement. 

Colombia:  The  Daily  Mail  reported 
on  May  12,  2016  that  the  director  of  the 
Villahermosa  Jail  was  under  investigation 
after  photos  surfaced  that  showed  her 
dancing  erotically  in  front  of  a crowd  of 
prisoners.  Claudia  Patricia  Giraldo  Ossa 
was  pictured  “twerking”  on  a stage  before 
cheering  prisoners  while  wearing  a halter 
top,  skinny  jeans  and  stiletto  heels.  The 
scandal  made  international  news  when  the 
photos  of  the  busty,  blonde  prison  director 
went  viral  online. 

Colorado:  A 50-year-old  prisoner  at 
the  Mesa  County  Detention  Facility  flung 
himself  from  a second- floor  balcony  inside 
the  jail  and  died  at  the  scene  on  April  7, 
2016.  The  Mesa  County  Sheriff’s  Office 
identified  the  man  as  Carl  McDaniel, 
who  had  been  in  custody  since  2014  on 
numerous  child  sex  charges.  McDaniel  was 
convicted  by  a jury  in  March  and  remained 
in  jail  awaiting  an  expected  sentence  of  two 


consecutive  life  terms  plus  288  years.  The 
Mesa  County  Coroner  ruled  his  death  a 
suicide  and  said  he  died  of  multiple  blunt 
force  injuries. 

England:  On  April  13,  2016,  a BBC 
report  revealed  that  sleeping  bags  and  tents 
were  offered  to  female  prisoners  upon  their 
release  from  PIMP  Bronzefield  because 
they  had  nowhere  to  live.  An  inspection  of 
records  at  the  prison  found  that  103  women 
were  released  without  a valid  address  in  the 
six  months  prior  to  the  November  2015 
review.  The  inspection  concluded  that  only 
83.7%  of  prisoners  left  the  facility  with  per- 
manent housing  plans  in  2015,  compared 
with  95.5%  who  secured  accommodations 
prior  to  their  release  in  2014. 

Georgia:  A Chatham  County  Sher- 
iff’s deputy  is  suing  healthcare  contractor 
Corizon  for  negligence  after  a mentally  ill 
prisoner  with  untreated  psychosis  attacked 
and  injured  her  in  a confrontation  at  the 
countyjailin2014.  Sgt.  Wendy  Smoot-Lee 
filed  the  lawsuit  on  May  16, 2016  and  also 
seeks  damages  from  Shena  Danielle  Burton, 
the  prisoner  who  assaulted  her.  Smoot-Lee’s 
complaint  alleges  that  Corizon  nurses  did 
not  properly  medicate  Burton  even  though 
they  “knew,  or  with  exercise  of  reasonable 
care,  should  have  known  of  [Burton’s] 
psychiatric  disorder  and  propensity  for 
violent/aggressive  behavior  should  she  fail 
to  receive  her  medications.”  Smoot-Lee  said 
her  scuffle  with  Burton  left  her  unable  to 
work  due  to  pain  from  a spinal  injury. 

Georgia:  In  August  1968,  Robert  E. 
Stackowitz  escaped  from  the  infirmary  at 
the  Carroll  County  Prison  Work  Camp  in 
Carrollton,  Georgia  while  serving  a 17- 
year  prison  term  for  robbery  by  force.  His 
48  years  on  the  run  came  to  an  abrupt  end 
when  a lead  about  his  alias  led  authorities 
to  an  address  in  rural  Connecticut,  where 
they  arrested  Stackowitz  without  incident 
on  May  9,2016.  According  to  NBC  News, 
residents  of  the  small  town  of  Sherman 
knew  the  escapee  as  “Bob  Gordon”  who 
ran  a boat  repair  business.  Stackowitz’s  at- 
torney said  his  client  will  fight  extradition 
back  to  Georgia  and  seek  a commutation 
of  sentence. 

Illinois:  The  Cook  County  Jail  was 
locked  down  on  May  8,  2016  as  a result 
of  understaffing  due  to  excessive  employee 
call-outs.  Jail  detainees  were  allowed  to 
attend  medical  appointments  and  receive 
visitors,  but  all  recreation  and  other  prisoner 
programs  were  cancelled  for  the  day.  Cook 


County  Sheriff’s  Office  spokeswoman 
Cara  Smith  said  the  3 to  11  p.m.  shift  was 
hard  hit  by  call-outs.  Of  approximately 
640  workers  scheduled  to  report  for  duty 
that  night  133  skipped  work,  resulting  in 
an  absentee  rate  of  almost  21  percent.  Jail 
officials  admitted  that  the  Mother’s  Day 
holiday  was  likely  the  reason  for  the  mass 
absences. 

Indiana:  Clark  County  jail  guard 
Dalton  Warfield,  25,  was  sentenced  to  a 
year  of  home  confinement  and  three  years’ 
probation  on  April  6,  2016  after  pleading 
guilty  the  previous  month  to  one  count  of 
sexual  misconduct  by  a service  provider. 
He  admitted  to  having  sex  with  a prisoner 
who  had  been  his  high  school  classmate. 
Warfield  is  married,  and  he  and  his  wife 
were  expecting  their  second  child  at  the 
time.  He  had  worked  at  the  jail  for  about 
four  months. 

Iran:  Ayatollah  Seyyed  Ali  Khamenei, 
known  as  the  Leader  of  the  Islamic  Revo- 
lution, commuted  the  prison  sentences  of 
hundreds  of  convicted  criminals  and  par- 
doned hundreds  more  on  May  23,  2016. 
The  mass  sentence  reductions  for  prisoners 
convicted  by  the  Judicial  Organization  of 
the  Armed  Forces  came  in  response  to  a 
letter  from  Iran’s  Judiciary  Chief  Ayatol- 
lah Sadeq  Amoli  Larijani,  who  called  for 
amnesty  on  the  occasion  of  the  birthday 
of  a religious  figure  and  the  anniversary  of 
the  liberation  of  the  city  of  Khorramshahr. 
The  sentence  commutations  resulted  in  the 
release  of  669  prisoners. 

Louisiana:  On  April  8,  2016,  The 
Advocate  reported  that  three  people  had 
been  charged  in  an  unsuccessful  conspiracy 
to  smuggle  synthetic  marijuana  into  the 
Dixon  Correctional  Institute  in  Jackson. 
April  Lemon,  a guard  at  Dixon  at  the  time, 
conspired  with  former  prison  employee 
Lashonda  Lee  to  bring  91  grams  of  spice 
into  the  facility  in  a container  of  red  beans 
and  rice.  Prisoner  Tyrone  Stevens  was  also 
charged  for  his  role  in  the  scheme.  The  East 
Feliciana  Parish  Sheriff’s  office  uncovered 
the  plot  following  an  investigation  into 
Stevens’  emails  and  phone  calls  to  and 
from  Lee. 

Michigan:  A lawsuit  filed  on  April 
11,  2016  claimed  that  Chippewa  Correc- 
tional Facility  prisoner  Jeffrey  Glen  Spates 
experienced  months  of  pain  and  suffered 
damage  severe  enough  to  require  dental 
surgery  after  biting  into  three  rocks  inside 
a taco  served  by  prison  food  contractor  Ara- 
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mark  in  May  2014.  The  company  refused 
to  comment  on  the  lawsuit,  which  seeks 
$35,000  for  medical  bills  and  damages.  As 
previously  reported  in  PLN,  Aramark  has 
been  the  subject  of  multiple  incidents  of 
scandal  and  controversy,  and  was  replaced 
by  another  food  contractor  in  Michigan 
prisons  in 2015.  [See:  PLZV,  Dec.  2015, p.l]. 

Nebraska:  The  family  of  prisoner  Shon 
Collins,  who  was  beaten  to  death  during  a 
riot  in  May  2015  at  the  Tecumseh  State 
Correctional  Institution,  has  taken  the  first 
step  required  to  file  a lawsuit  against  the 
state.  On  April  12,  2016,  the  Journal  Star 
reported  that  Collins’  mother,  Susan  Col- 
lins, had  filed  a tort  claim  in  late  January 
that  alleged  the  state  was  liable  for  her  son’s 
death.  She  sought  $1.2  million  in  damages. 
The  wrongful  death  claim  blamed  over- 
crowding and  understaffing  for  contributing 
to  the  riot,  and  claimed  the  Department  of 
Corrections  knew  there  was  a problem.  A 
second  prisoner,  Donald  Peacock,  also  was 
killed  during  the  10-hour  riot,  in  which 
two  guards  were  injured.  [See:  PLN,  Dec. 
2015, p.63]. Both  Collins  and  Peacock  were 
serving  time  for  sex  offenses. 

New  Mexico:  At  least  20  prisoners 
will  face  additional  charges  for  their  roles 
in  a May  21,  2016  brawl  at  the  Bernalillo 
County  Metropolitan  Detention  Center. 
Serious  felony  charges  have  been  filed 
against  three  of  the  prisoners,  who  are  ac- 
cused of  assaulting  three  jail  guards.  While 
the  attack  on  the  guards  was  in  progress, 
around  17  other  prisoners  took  control 
of  the  recreation  yard  in  what  jail  officials 
described  as  a “group  effort.”  Bernalillo 


County  Sheriff’s  deputies  and  Commu- 
nity Emergency  Response  Team  officers 
responded  to  quell  the  riot.  “This  happened 
because  of  a lack  of  respect,”  said  one  of  the 
prisoners  involved  in  the  incident. 

New  Mexico:  A former  guard  at  a 
tribal  jail  was  sentenced  on  May  11, 2016 
to  30  months  in  prison  for  sexually  abusing 
and  violating  the  civil  rights  of  a female 
prisoner.  Trevor  Hunt’s  plea  agreement 
also  calls  for  five  years  of  supervised  release 
and  15  years  on  the  sex  offender  registry. 
Prosecutors  said  Hunt,  22,  was  working  as 
a guard  at  the  Laguna  Pueblo  Detention 
Facility  when  he  assaulted  the  woman  in  a 
laundry  room  in  May  2015. 

New  York:  Lonnie  Hamilton’s  fam- 
ily wants  to  know  why  he  was  buried  in 
the  Marcy  Correctional  Facility’s  prison 
cemetery  without  their  knowledge.  Ham- 
ilton, who  was  22  at  the  time  of  his  death 
in  March  2016,  was  serving  a 2-  to  6-year 
prison  term  when  he  died  of  unknown 
causes  at  a nearby  hospital.  His  family 
claimed  they  had  tried  to  contact  Hamilton 
for  “several  weeks,”  and  were  “shocked”  to 
learn  of  his  death  when  they  searched  the 
Department  of  Corrections  and  Commu- 
nity Supervision’s  website.  According  to 
DOCCS  spokesman  Thomas  Mailey,  the 
department  made  several  attempts  to  locate 
Hamilton’s  next-of-kin  without  success  and 
he  was  buried  pursuant  to  DOCCS  policies. 

New  York:  On  May  4,  2016,  former 
Metropolitan  Correctional  Center  guard 
Rudell  Mullings  admitted  to  forcibly  raping 
a female  federal  prisoner  and  was  sentenced 
to  seven  years  in  prison.  In  the  courtroom, 


the  unnamed  woman  read  a statement 
about  the  attack,  saying  the  assault  by  the 
350-pound  ex-guard  left  her  with  flashbacks 
of  the  rape.  Judge  Edward  Korman  rejected 
arguments  by  Mullings’  defense  counsel 
for  a lenient  sentence  and  instead  imposed 
an  upward  departure  from  the  sentencing 
guidelines.  “It’s  necessary  to  send  a message 
to  people  in  positions  such  as  his  that  the 
conduct  is  unacceptable  and  deserves  severe 
punishment,”  Korman  stated. 

New  York:  The  New  York  State  Cor- 
rectional Officers  and  Police  Benevolent 
Association  represents  500  guards  at  the 
Elmira  Correctional  Facility.  On  May  8, 
2016,  the  union  organized  a picket  across 
from  the  prison  to  bring  attention  to  its 
concerns  about  guard  safety.  According  to 
the  union,  the  number  of  prisoner-on-staff 
assaults  has  increased  55%  statewide  since 
2010.  Andrew  Rice,  chief  union  steward  at 
the  Elmira  facility,  said  the  Department  of 
Corrections  and  Community  Supervision 
was  aware  of  the  problem  but  wasn’t  doing 
enough  to  ensure  employee  safety.  “It’s  not 
just  Elmira  but  statewide,”  he  remarked. 
“Working  conditions  make  our  lives  danger- 
ous. At  one  point,  some  of  us  might  not  go 
home.  That’s  what  this  picket  is  all  about.” 

Nigeria:  In  an  attempt  to  ease 
overcrowding  at  the  maximum-  and  medi- 
um-security Kirikiri  prison  in  Lagos, Justice 
Olufunmilayo  Atilade  announced  on  April 
13,2016  that  she  had  ordered  153  prisoners 
to  be  released  from  the  facility.  Atilade  ad- 
monished the  prisoners  to  embrace  a new  life 
free  from  crime  and  encouraged  community 
participation  in  their  rehabilitation.  Over- 
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crowding  is  an  issue  for  both  security  levels 
at  the  Kirikiri  prison;  the  maximum-security 
unit  houses  1,235  prisoners  in  a facility  ap- 
proved for  1,053. The  medium-security  unit 
is  packed  much  tighter,  with  the  1,700-bed 
unit  housing  2,853  prisoners. 

Ohio:  A 23-year-old  man  pleaded 
guilty  to  supplying  drugs  that  led  to  the 
overdose  death  of  Kristi  Jean  Ellis  at  the 
Lake  County  Jail  in  December  2015.  Mi- 
chael Beachler  admitted  to  the  third-degree 
felony  of  complicity  to  illegal  conveyance 
of  drugs  of  abuse  onto  the  grounds  of  a 
detention  facility,  and  was  sentenced  to 
30  months  in  prison  on  June  30, 2016.  He 
was  also  ordered  to  pay  more  than  112,000 
for  Ellis’ funeral  expenses.  Beachler,  an  ad- 
dict himself,  said  he  supplied  heroin  to  a 
girlfriend  who  smuggled  the  drug  into  the 
jail  inside  a body  cavity  and  shared  it  with 
Ellis  and  another  prisoner.  Guards  found 
the  second  prisoner  unresponsive;  she  was 
given  the  anti-overdose  drug  Naloxone  and 
survived.  [See:  PLN, June  2016,  p.22]. 

Ohio:  Jason  Pittman,  a 25-year-old 
father  of  two,  died  of  dehydration  inside 
his  Warren  County  jail  cell  in  September 
2015.  On  April  6, 2016,  Darlene  Pittman, 
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his  mother,  filed  a wrongful  death  lawsuit 
on  behalf  of  her  deceased  son.  The  suit  al- 
leges that  Jason  Pittman  suffered  needlessly 
for  four  days  with  nausea,  vomiting  and 
diarrhea  as  a result  of  detoxification  from 
heroin.  He  had  been  jailed  on  a probation 
violation;  according  to  the  lawsuit,  it  was  the 
first  time  he  had  been  incarcerated.  A 2010 
study  by  Columbia  University  found  that 
65%  of  all  U.S.  prisoners  meet  the  medical 
criteria  for  substance  abuse  or  addiction,  but 
only  11%  of  that  group  receives  any  type  of 
treatment  while  incarcerated. 

Oklahoma:  On  May  2,  1999,  Reeco 
Maurice  Cole,  then  20  years  old,  made 
headlines  when  he  was  arrested  following 
a two-day  crime  spree  that  reached  from 
Tulsa  to  Okmulgee.  Exactly  seventeen  years 
later  - on  May  2,2016  - he  was  the  subject 
of  news  reports  again,  this  time  for  traf- 
ficking methamphetamine  from  inside  the 
Cimarron  Correctional  Facility,  a private 
prison  operated  by  Corrections  Corpora- 
tion of  America.  Cole,  who  already  faced  61 
more  years  for  13  felony  convictions  related 
to  his  1999  crimes,  could  be  sentenced  to 
an  additional  12  years  to  life  for  the  smug- 
gling scheme.  It  wasn’t  the  first  time  Cole 
had  managed  to  sneak  contraband  past 
CCA’s  security;  in  September  2015,  former 
prison  guard  Alyson  Posey  pleaded  guilty 


PAROLE  BOARD  SOLUTIONS 

Strategic  Release  Planning 
-Your  freedom  is  our  goal- 
PO  Box  13271,  Ogden,  UT  8441 2 
www.paroleboardsolutions.com 
answers@paroleboardsolutions.com 


Conpals  lnmateConnections.com! 

89%  Rate  Response!  Free  brochure 
& application:  465  NE  1 81  st  Ave. 
#308  Dept.  PLN,  Portland,  OR  97230 
Stamp/SASE  for  fast  reply. 
Fed.Corrlinks  users: 
info@Conpals.com 
Se  habla  espanol . Since  2002 


Elite  Paralegal  & Prisoner  Svcs. 

Celebrating  7 years  of  providing 
superior  services  for  1 ,000's  of 
satisfied  customers.  Offering 
legal  & other  research,  forms, 
erotic  photos  & stories,  books, 
shopping  svcs.  & more.  Send  SASE 
for  brochures:  EPS,  PO  Box  1 71 7, 
Appleton,  Wl  54912 


to  smuggling  contraband  tobacco  to  Cole. 
[See:  PLN,  Feb.  2016,  p.63]. 

Pennsylvania:  State  Supreme  Court 
Justice  J.  Michael  Eakin  announced  his 
retirement  from  the  bench  on  March  15, 
2016.  Eakin  was  the  second  Pennsylvania 
Supreme  Court  Justice  to  leave  in  the 
past  18  months  in  the  wake  of  allegations 
related  to  lewd  emails.  The  email  scandal 
also  shook  the  administration  of  former 
Governor  Tom  Corbett,  with  at  least  three 
high-ranking  state  officials  resigning  or 
retiring  after  their  involvement  in  the  elec- 
tronic mail  exchange  was  revealed.  Supreme 
Court  Justice  Seamus  McCafFery  retired  in 
October  2014  when  accusations  arose  that 
he  had  circulated  pornographic  emails. 

Peru:  On  April  11, 2016,  the  AFP  news 
agency  reported  on  the  success  of  the  “Pieta” 
clothing  line  designed  by  French  fashionista 
Thomas  Jacob  and  tailored  by  prisoners  at 
two  Peruvian  correctional  facilities.  The 
organic  cotton  T-shirts,  which  are  priced 
at  135  each,  are  sold  online  along  with 
prisoner-made  hoodies  and  jackets.  Around 
thirty  prisoners  at  the  San  Pedro  prison  and 
Santa  Monica  women’s  prison  have  produced 
and  sold  more  than  12,000  items  in  the 
company’s  three-year  history.  The  prisoners 
receive  a percentage  of  every  sale. 

Scotland:  The  Courier  reported  on  May 
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10, 2016  that  prisoner  James  Frail  had  been 
given  more  jail  time  after  Perth  prison  of- 
ficials caught  him  in  the  act  of  expelling  a 
cell  phone  from  his  rectum.  Frail,  36,  was  one 
month  away  from  his  release  date  after  serving 
several  years  for  a 2008  crime  spree  when  the 
contraband  phone  was  discovered.  He  pleaded 
guilty  to  the  contraband  charge  in  February 
2016.  His  solicitor,  Cameron  Tait,  said  his 
client  had  the  phone,  a SIM  card  and  wires 
in  his  possession  to  work  out  relationship 
problems  with  his  romantic  partner. 

Scotland:  Hundreds  of  former  detain- 
ees, asylum  seekers  and  refugees  gathered 
alongside  protestors  from  the  group  We 
Will  Rise  to  participate  in  a Europe-wide 
day  of  action  against  immigrant  detention 
centers  on  May  7, 2016. The  activists  held  up 
banners  and  chanted  “Shut  down  Dungavel” 
as  they  marched  outside  the  GEO  Group- 
operated  Dungavel  Immigration  Removal 
Centre.  Sonny  Adisa,  a former  detainee,  called 
Scotland’s  immigration  system  “racist  and 
inhumane, ’’adding, “Scotland  needs  immigra- 
tion, yet  it’s  spending  public  money  on  locking 
people  up  that  could  contribute  to  society.” 

Tennessee:  The  Rutherford  County 
Sheriff’s  Office  has  been  cleared  of  wrong- 
doing in  the  suicide  deaths  of  two  jail 
prisoners. In  aMay  23, 2016  interviewwith 
the  Murfreesboro  Post,  District  Attorney 
Jennings  Jones  said  TBI  investigation  re- 


ports and  videos  of  the  incidents  had  been 
reviewed  by  his  office.  “In  our  view,  it  does 
not  appear  there  is  any  criminal  wrongdoing 
on  behalf  of  the  sheriff’s  department,”  he 
stated.  Jonathan  Maxwell,  32,  and  Michael 
J.  Murray,  54,  hanged  themselves  in  separate 
incidents  at  the  Rutherford  County  jail  in 
early  2016.  Both  of  their  families  have  filed 
lawsuits  against  the  county. 

Tennessee:  On  May  24,  2016,  the 
Whiteville  Police  Department  responded  to 
a report  of  a service  dog  found  dead  in  a hot 
vehicle  on  the  grounds  of  the  Hardeman 
County  Correctional  Facility.  An  affidavit 
said  Corrections  Corporation  of  America 
K9  officer  Robert  Strickland  had  left  his 
drug-sniffing  dog,  Kilo,  locked  inside  a 
kennel  in  his  vehicle  while  he  attended 
a training  exercise.  Strickland’s  failure  to 
provide  a safe  environment  for  his  canine 
partner  resulted  in  a charge  of  animal  cru- 
elty, though  CCA  spokesman  Steve  Owen 
called  the  incident  an  “accident.”  Strickland 
was  briefly  jailed  and  has  been  placed  on 
administrative  leave. 

Texas:  A group  of  33  prisoners  from  the 
Darrington  Unit  graduated  with  bachelor’s 
degrees  on  May  9,2016,  earned  by  complet- 
ing an  intensive  4%-year  biblical  studies 
program  within  the  prison.  The  graduates 
will  now  be  transferred  to  other  facilities 
throughout  Texas  to  spread  the  program’s 
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message  of  finding  God  and  changing  one’s 
ways.  The  non-profit  Heart  of  Texas  Foun- 
dation provided  funding  for  the  seminary 
classes,  which  were  inspired  by  a similar 
program  in  Louisiana.  [See:  PLN, June  2012, 
p.  1] . Baylor  University’s  Institute  for  Stud- 
ies of  Religion  was  awarded  a 11.3  million 
grant  to  study  the  impact  of  the  faith-based 
education  programs  in  both  states,  and  is 
expected  to  release  the  results  soon. 

Washington:  PLN  has  reported  on 
Grammy-award-winning  entertainer  John 
Legend’s  announcement  of  his  new  #Free- 
America  criminal  justice  reform  initiative. 
[See:  PLN,  Nov.  2015,  p.63].  As  part  of 
that  campaign,  on  April  7,  2016,  Legend 
performed  for  a small  audience  inside  the 
Washington  Corrections  Center  for  Women. 
The  concert  was  broadcast  live  on  Facebook, 
allowing  the  R&B  singer  to  reach  a much 
larger  audience  with  #FreeAmerica’s  mission 
“to  change  the  national  conversation  about 
our  country’s  misguided  policies.” 

Wisconsin:  A former  Waukesha 
County  jail  guard  pleaded  guilty  and  was 
sentenced  on  April  7,2016  after  admitting 
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to  causing  mental  harm  to  a child.  Keith 
Knutsen  was  found  with  dozens  of  child 
porn  images  on  his  computer  in  Septem- 
ber 2014;  he  was  immediately  suspended 
and  later  fired  from  his  job  as  a county 
jailer.  Knutsen’s  plea  agreement  to  the  lesser 
charge  resulted  in  a 12 -year  prison  term  that 
was  suspended  to  6 months  of  incarcera- 
tion and  IVi  years  of  probation;  he  was  also 
required  to  register  as  a sex  offender  and 
undergo  sex  offender  treatment.  Knutsen’s 
wife  divorced  him  shortly  after  his  arrest. 


Wisconsin:  On  April  8, 2016,  Bennie 
Stroud,  37,  pleaded  not  guilty  to  a felony 
count  of  resisting  an  officer,  causing  injury. 
Stroud  was  incarcerated  at  the  St.  Croix 
County  Jail  on  February  25,  2016  when 
he  was  involved  in  an  altercation  with  jail 
sergeant  Scott  Blaisdell  that  left  the  guard 
injured.  According  to  the  criminal  complaint, 
Stroud  had  become  frustrated  and  caused  a 
disturbance  when  jailers  ended  his  visit  after 
finding  Stroud’s  female  visitor  nude  from  the 
waist  down  under  a blanket  in  the  visitation 
area.  Blaisdell  suffered  a separated  shoulder 
and  torn  ligaments  during  the  scuffle. 

Zimbabwe:  The  Zimbabwean  Constitu- 


tion allows  President  Robert  Mugabe  to  extend 
amnesty  to  prisoners  whenever  he  wants,  and 
he  took  advantage  of  that  power  on  May  26, 
2016  to  release  more  than  2,000  prisoners  in  an 
effort  to  ease  overcrowding  at  prisons  through- 
out the  country.  The  presidential  pardon  freed 
all  of  the  nation’s  female  prisoners  except  two 
who  were  serving  life  sentences. Terminally  ill, 
juvenile  and  elderly  prisoners  were  also  released 
along  with  many  others  who  had  served  at 
least  a quarter  of  their  short-term  sentences. 
Correctional  Service  public  relations  officer 
Priscilla  Mthembo  said  the  mass  amnesty  will 
improve  living  conditions  for  the  prisoners 
who  remain  behind  bars. 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  10001  (212)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"  allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614Columbia  Rd.,  Dorchester,  MA 02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301 , Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1 000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 


Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,  Jenkintown,  PA  19046  (215)  576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end  sex- 
ual violence  against  prisoners.  Provides  resources 
for  imprisoned  and  released  rape  survivors  and 
activists  for  almost  every  state.  Contact:  JDI,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  9001 0 (21 3) 
384-1400.  www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur.  Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291,  Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  20013-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2016  until  further  notice).  $6.00  S/FI  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  issues  for  54  issues  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 


NEW!  The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  2nd 
Ed.  (2016)  by  Brandon  Sample,  PLN  Publishing,  275  pages.  $49.95.  This  is 
an  updated  version  of  PLN’s  second  book,  by  former  federal  prisoner 
Brandon  Sample,  which  extensively  covers  ineffective  assis- 
tance of  counsel  issues  in  federal  habeas  petitions.  2021  l__l 

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside”! 

look  at  the  workings  of  the  American  justice  system.  1001  |__| 

Prison  Education  Guide,  by  Christopher  Zoukis,  PLN  Publishing  (2016), 
269  pages.  $49.95.  Authored  by  PLN  contributing  writer  Chris  Zoukis,  this 
book  includes  the  most  up-to-date  information  on  pursuing  educational 
courses  by  correspondence,  including  high  school,  college,  paralegal  and 
religious  studies.  This  title  replaces  the  Prisoners’  Guerrilla\ 

Handbook  to  Correspondence  Programs.  2019  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an  I 
easy  to  understand  question-and-answer  format.  1038  |__| 

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  |__| 

The  Merriam-Webster  Dictionary,  2016  edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  75,000  entries.  2015  \__\ 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201 

pages.  $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 

ucator  with  experience  teaching  English  to  prisoners.  1046  |__| 

Legal  Research:  How  to  Find  and  Understand  the  Law,  17th  Ed.,  by 
Stephen  Elias  and  Susan  Levinkind,  363  pages.  $49.99.  Comprehensive  and 
easy  to  understand  guide  on  researching  the  law.  Explains  case 
law,  statutes  and  digests,  etc.  Includes  practice  exercises.  1059  |__| 

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 

$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 

ishment,  specific  crimes,  defenses  & burden  of  proof.  1086  |__| 


•••«•% 

• Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS!  : 

• 1.  Four  (4)  FREE  issues  for  40  issues  total!  or  • 

: 2.  Protecting  your  Health  and  Safety  (a  $10.00  value!)  \ 

• Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern  • 

• Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights  • 
l that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with  • 
; rights  related  to  health  and  safety,  such  as  communicable  diseases  and  * 

• abuse  by  prison  officials;  it  also  explains  how  to  enforce  • 

; your  rights,  including  through  litigation.  1060  |__| * 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Cell  Workout,  by  L.J.  Flanders,  L.C.  Books,  234  pages.  $35.00.  This  book, 
written  by  a former  British  prisoner,  describes  in  detail  how  to  exercise  in 
confined  spaces  without  weightlifting  equipment  to  develop 
a lean  and  muscular  body.  Fully  illustrated!  1091  

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaums,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
ties  informal  and  slang  words.  1045 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  |__| 

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Lawyers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Merriam-Webster’s  Dictionary  of  Law,  634  pages.  $19.95.  Includes  defi- 
nitions for  more  than  10,000  legal  words  and  phrases,  plus  pronunciations, 
supplementary  notes  and  special  sections  on  the  judicial  system,  historic 
laws  and  selected  important  cases.  Great  reference  for  jail-  — 
house  lawyers  who  need  to  learn  legal  terminology.  2018 

The  Best  500+  Non  Profit  Organizations  for  Prisoners  and  Their 
Families,  3rd  edition  (2015),  142  pages.  $17.99.  The  only  comprehensive, 
up-to-date  book  of  non-profit  organizations  specifically  for  prisoners  and 
their  families.  Cross  referenced  by  state,  organization  name  I-  1 
and  subject  area.  Find  what  you  want  fast!  2020 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Discusses  medications  to  avoid,  diets  to  follow  F 
and  exercises  to  perform,  plus  includes  a bibliography.  1031  I I I 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 263  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  or  — 
friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  285  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage 
claims  arising  from  accidents.  1075  

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice /neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not 
specifically  related  to  prisoners.  1079  |__| 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  H 
prosecution  and  adjudication.  1090  I I | 


Caught:  The  Prison  State  and  the  Lockdown  of  American  Politics,  by 

Marie  Gottschalk,  Princeton  Univ.  Press,  504  pages.  $28.95.  Profiles  mass 
incarceration  and  the  U.S.  carceral  state,  and  examines  penal  F 
reform  strategies  and  the  politics  of  prison  reform.  2005  l__l 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  376  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  informa- 
tion on  basic  tricks  that  police  use  to  get  people  to  incrimi- 
nate themselves.  1083  

Nolo’s  Plain-English  Law  Dictionary,  by  Gerald  N.  Hill  and  Kathleen 
T.  Hill,  477  pages.  $29.99.  Find  terms  you  can  use  to  understand  and  access 
the  law.  Contains  3,800  easy-to-read  definitions  for  common  F 
(and  not  so  common)  legal  terms.  3001  |__[ 

Win  Your  Case,  by  Gerry  Spence,  287  pages.  $21.95.  Relying  on  the  suc- 
cessful methods  he  has  developed  over  more  than  50  years,  Spence,  an 
attorney  who  has  never  lost  a criminal  case,  describes  how  to 
win  through  a step-by-step  process  1092  |__| 

Win  Your  Lawsuit:  Sue  in  CA  Superior  Court  without  a Lawyer,  by 

Judge  Roderic  Duncan,  445  pages  (4th  edition  2010).  $39.99.  This  plain- 
English  guide  shows  you  how  to  prepare  a complaint,  file  and  serve  papers, 
participate  in  settlement  negotiations,  present  a case  and  much  more.  The 
4th  edition  has  been  revised  to  reflect  recent  court  proce- 
dures and  includes  updated  forms.  2014  l__l 

Disciplinary  Self-Help  Litigation  Manual,  by  Daniel  Manville,  355 
pages.  $49.95.  By  the  co-author  of  the  Prisoners’  Se/f-He/p  Utigation  Manual, 
this  book  provides  detailed  information  about  prisoners’  rights  in  discipli- 
nary hearings  and  how  to  enforce  those  rights  in  court.  Includes  state-by- 
state  case  law  on  prison  disciplinary  issues.  This  is  the  third 
book  published  by  PLN  Publishing.  2017 
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Apples-to-Fish:  Public  and  Private  Prison  Cost  Comparisons 


IT  SOUNDS  LIKE  SUCH  A SIMPLE  QUESTION: 

do  private  prisons  save  money?  The  an- 
swer, however,  is  dependent  on  a number 
of  factors  - including  how  “saving  money” 
is  defined. 

Consider  that  in  2013,  the  nation’s 
largest  for-profit  prison  company,  Cor- 
rections Corporation  of  America  (CCA), 
made  1300.8  million  in  net  profit  on  gross 
revenue  of  11.69  billion. Thus,  the  company 
achieved  1300.8  million  in  savings  over 
operational  expenses  at  its  prisons, jails  and 
other  detention  facilities.  But  how  much 
of  that  $300.8  million  went  to  taxpayers  or 
reverted  to  state  treasuries  or  county  coffers? 

None.  Those  “savings”  went  to  CCA  in 
the  form  of  corporate  profit. 

Over  the  past  three  decades  there  have 
been  dozens  of  studies  and  analyses  of  cost 
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comparisons  between  public  and  privately- 
operated  prisons  - by  academics,  government 
agencies  and  independent  organizations  - all 
attempting  to  answer  the  elusive  question  of 
whether  private  prisons  save  money  This  is 
not  one  of  those  attempts. 

Instead,  rather  than  trying  to  de- 
termine if  prison  privatization  results  in 
savings  due  to  the  shifting  of  costs  from 
public  agencies,  this  article  takes  an  op- 
posite approach  by  identifying  costs  that 
are  shifted  from  privately-operated  facili- 
ties to  the  public  sector.  An  examination  of 
such  cost-shifting  factors  is  essential  when 
evaluating  cost  comparisons,  to  better  un- 
derstand how  private  prisons  externalize 
expenses  while  internalizing  profits. 

Although  this  article  focuses  on  private 
prisons,  that  is  not  to  imply  that  public  pris- 
ons are  without  their  problems  and  faults; 
further,  issues  related  to  prison  privatization 
are  tied  to  the  larger  problem  of  mass  incar- 
ceration in  the  United  States,  considering 
that  the  vast  majority  of  correctional  facili- 
ties are  operated  by  public  - local,  state  and 
federal  - agencies. 

I.  Background 

There  is  no  dearth  of  research  on 
whether  privately-operated  prisons  are 
more  cost  effective  or  provide  equivalent 
quality  of  service  in  comparison  to  public 
prisons;  numerous  studies  have  reached 
equally  numerous  and  disparate  conclu- 
sions. As  noted  by  Alexander  Volokh,  an 
Associate  Professor  at  Emory  Law  School, 
“somewhat  surprisingly,  for  all  the  ink 
spilled  on  private  prisons  over  the  last  30 
years,  we  have  precious  little  good  informa- 
tion on  what  are  surely  the  most  important 
questions:  when  it  comes  to  cost  or  quality, 
are  private  prisons  better  or  worse  than 
public  prisons?” 


Or,  as  candidly  stated  by  CCA  vice 
president  Steve  Owen  in  reference  to 
whether  private  prisons  save  money: 
“[tjhere  is  a mixed  bag  of  research  out 
there....  It’s  not  as  black  and  white  and  cut 
and  dried  as  we  would  like.” 

A.  Studies  with  Favorable  Findings 

That  mixed  bag  includes  studies  that 
have  identified  cost  savings  and  other  bene- 
fits resulting  from  prison  privatization,  such 
as  research  conducted  in  the  1990s  by  Pro- 
fessor Charles  W.  Thomas  at  the  University 
of  Florida;  a 2008  study  by  researchers  at 
Vanderbilt  University;  various  reports  by 
the  Reason  Foundation;  and  most  recently  a 
study  by  two  Temple  University  economics 
professors,  published  in  July  2014.  What  do 
they  have  in  common?  All  received  funding 
from  the  private  prison  industry. 

Professor  Thomas  served  as  director  of 
the  Private  Corrections  Project  at  the  Uni- 
versity of  Florida,  which  studied  the  private 
prison  industry  and  produced  research  and 
statistical  data  concerning  prison  privatiza- 
tion. He  also  owned  stock  in  private  prison 
firms,  served  on  the  board  of  Prison  Realty 
Trust,  a CCA  spin-ofF,  and  received  $3  mil- 
lion in  payments  from  CCA/Prison  Realty. 
Thomas  retired  after  these  conflicts  became 
known;  he  was  later  fined  $20,000  by  the 
Florida  Commission  on  Ethics. 

The  2008  Vanderbilt  study,  which 
found  competitive  benefits  through  a shared 
system  of  public  and  privately-operated 
prisons,  was  partly  funded  by  CCA  and  the 
Association  for  Private  Correctional  and 
Treatment  Organizations  (APCTO),  an 
industry  trade  group.  The  Reason  Founda- 
tion, which  strongly  favors  privatization, 
has  received  funding  from  private  prison 
companies;  for  example,  a 2009  Reason 
Foundation  donor  list  included  the  GEO 
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Group  - the  nation’s  second-largest  for- 
profit  prison  firm  - as  a Platinum  Level 
supporter,  while  CCA  was  listed  as  a Gold 
Level  supporter.  And  the  report  by  Temple 
University  professors  Simon  Hakim 
and  Erwin  A.  Blackstone,  which  found 
substantial  cost  savings  through  prison 
privatization,  received  funding  from  the 
nation’s  three  largest  private  prison  firms: 
CCA,  the  GEO  Group  and  Management 
& Training  Corp.  (MTC)  - which  was  not 
disclosed  in  their  initial  working  paper. 

Of  course,  the  mere  fact  that  these 
studies  received  funding  from  the  private 
prison  industry  does  not  mean  their  find- 
ings are  faulty.  Such  studies  do,  however, 
stand  in  contrast  to  another  body  of  re- 
search - not  funded  by  for-profit  prison 
companies  - that  has  reached  contrary 
conclusions. 

B.  Equivocal  and  Adverse  Research 
Results 

As  early  as  1996  a report  by  the  then- 
U.S.  General  Accounting  Office  (GAO) 
reviewed  five  studies  on  prison  privatiza- 
tion, and  concluded  that  cost  savings  were 
inconclusive:  “regarding  operational  costs, 
because  the  studies  reported  little  difference 
and/or  mixed  results  in  comparing  private 
and  public  facilities,  we  could  not  conclude 
whether  privatization  saved  money.” 

More  recently,  a meta-analysis  by 
the  University  of  Utah’s  Criminal  Justice 
Center,  published  in  2009,  found  that, 
“[c]ost  savings  from  privatizing  prisons 
are  not  guaranteed  and  appear  minimal.” 
The  researchers,  who  examined  a dozen 
studies,  concluded  that  “prison  privatiza- 
tion provides  neither  a clear  advantage 
nor  disadvantage  compared  with  publicly 
managed  prisons.  Neither  cost  savings  nor 
improvements  in  quality  of  confinement  are 
guaranteed  through  privatization.” 

Yet  a 2010  report  by  Arizona’s  Office 
of  the  Auditor  General,  based  on  data 
from  the  state  Department  of  Corrections, 
noted  that  privately-operated  prisons 
were  actually  more  expensive  than  their 
public  counterparts.  The  report  stated: 
“ [According  to  the  Department’s  Fiscal 
Year  2009  Operating  Per  Capita  Cost  Re- 
port, the  State  paid  private  prisons  a higher 
per  inmate  rate  than  it  spent  on  equivalent 
services  at  state-operated  facilities  in  fiscal 


year  2009.  After  adjusting  state  and  private 
rates  to  make  them  more  comparable,  the 
Department’s  study  found  that  rates  paid 
to  private  facilities  were  higher  for  both 
minimum-  and  medium-custody  beds  - 
the  two  categories  of  beds  for  which  the 
Department  contracts.” 

Specifically,  after  adjusting  “for  health- 
care costs,  depreciation  costs,  and  costs 
for  functions  provided  only  by  the  State,” 
the  Auditor’s  Office  reported  that  the 
fiscal  year  (FY)  2009  per  diem  cost  for 
minimum-security  prisoners  at  state  facili- 
ties was  $46.81,  compared  with  $47.14  at 
private  prisons,  while  the  per  diem  cost  for 
medium-security  prisoners  at  state  facili- 
ties was  $48.13,  compared  with  $55.89  at 
private  prisons. 

Apparently,  the  results  of  the  existing 
body  of  research  on  public-private  prison 
cost  comparisons  depend  in  part  on  who 
performs  the  study,  and  partly  on  what 
factors  are  considered  when  evaluating  cost 
measures;  for  example,  how  per  diem  rates 
are  calculated. 

II.  Difficulties  in  Public-Private 
Comparisons 

Why  are  there  such  dissimilar  re- 
search  outcomes,  with  some  studies  finding 
cost  savings  through  prison  privatization, 
others  not  being  able  to  determine  if  savings 
occur  and  yet  others  concluding  that  private 
prisons  result  in  higher  costs? 

It  is  hard  to  compare  private  and  public 
prisons  unless  they  share  similar  security 
levels,  population  types  (including  gender, 
average  age  of  offenders,  medical  and  men- 
tal health  care  needs,  etc.),  staffing  levels, 
programming,  age  of  the  facility  and  other 
relevant  characteristics.  Absent  comparable 
facilities,  researchers  lack  comparable  data. 
Thus,  some  studies  have  attempted  to  ana- 
lyze hypothetical  public  and  private  prisons 
rather  than  actual  ones. 

In  other  cases,  studies  have  concluded 
that  such  comparisons  simply  are  not  pos- 
sible; as  noted  by  the  GAO  in  an  October 
2007  report:  “A  methodologically  sound 
cost  comparison  analysis  of  BOP  and  pri- 
vate low  and  minimum  security  facilities  is 
not  currently  feasible  because  BOP  does 
not  gather  data  from  private  facilities  that 
are  comparable  to  the  data  collected  on 
BOP  facilities....  [Wjithout  comparable 
data,  BOP  is  not  able  to  analyze  and  jus- 
tify whether  confining  inmates  in  private 
facilities  would  be  more  cost-effective  than 
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other  confinement  alternatives  such  as  con- 
structing new  BOP  facilities  or  renovating 
existing  BOP  facilities.” 

But  private  prison  companies  and 
their  proponents  make  it  sound  so  easy: 
as  one  theoretical  example,  say  the  aver- 
age per  diem  cost  for  housing  a prisoner 
at  a state  facility  is  $55  while  the  average 
cost  at  a private  prison  is  $45.  Thus  the 
privately-operated  prison  saves  money. 
That  comparison,  however,  falls  somewhere 
between  the  “damned  lies”  and  “statistics”  of 
the  well-known  aphorism,  “[t]here  are  three 
kinds  of  lies:  lies,  damned  lies  and  statistics.” 

Some  comparisons  of  public  versus 
private  prison  costs  rely  heavily  on  statistical 
prevarication.  Take,  as  an  example,  a joint 
report  released  by  the  Reason  Foundation 
and  the  Howard  Jarvis  Taxpayers  Associa- 
tion (HJTA)  in  2010.  The  report  advocated 
sending  25,000  California  prisoners  to 
out-of-state  privately-operated  facilities, 
claiming  savings  of  up  to  $1.8  billion  over  a 
five-year  period  based  on  an  estimated  $162 
per  diem  cost  at  in-state  prisons. 


The  Private  Corrections  Institute 
(PCI),  which  opposes  the  privatization  of 
correctional  services,  issued  a press  release 
on  May  21,  2010,  stating:  “The  report’s 
exaggerated  per  diem  rate  ...  apparently 
includes  prison  design  and  construction 
expenses,  which  are  not  factored  into  pri- 
vate prison  cost  analyses.  The  report  fails  to 
consider  that  privately-run  prisons  do  not 
house  maximum-security  California  pris- 
oners, death  row  prisoners,  female  prisoners, 
juveniles  or  prisoners  with  serious  mental 
health  or  medical  conditions,  all  of  whom 
are  more  expensive  to  incarcerate.  In  the 
latter  regard,  medical  costs  for  California 
inmates  held  in  private  prisons  are  capped 
at  $2,500  per  prisoner;  the  state  must  pay 
medical  expenses  above  that  amount,  plus 
all  treatment  costs  for  inmates  who  are 
HIV-positive.” 

In  fact,  the  California  Legislative  Ana- 
lyst’s Office  (LAO)  reported  in  a January 
2007  letter  that  “the  state  now  budgets 
on  average  about  $56  per  inmate  per  day 
for  each  additional  prison  inmate  - often 
referred  to  as  overcrowding  costs  per  in- 
mate. By  comparison,  the  contracted  rate 
for ...  new  out  of  state  prison  beds  is  higher, 


about  $63  per  inmate  per  day.” 

This  led  PCI  executive  director  Ken 
Kopczynski  to  observe:  “ [contrasting  the 
inaccurate  per  diem  rate  in  the  [Reason- 
HJTA]  report  with  the  cost  of  housing 
inmates  in  out-of-state  private  prisons 
cannot  even  be  considered  an  apples- 
to-oranges  comparison.  It’s  more  like  an 
apples-to-fish  comparison.” 

III.  Cost-Shifting  Factors 

Typically,  private  prison  contracts 
are  based  on  a per  diem  model;  the  public 
contracting  agency,  such  as  a state  Depart- 
ment of  Correction  or  sheriff’s  office,  pays 
a set  amount  per  prisoner,  per  day  to  the 
private  prison  company;  therefore,  to  reduce 
costs,  contracting  agencies  are  incentivized 
to  contract  with  the  company  offering  the 
lowest  per  diem  rate.  But  as  indicated  above 
and  discussed  below,  there  are  a number 
of  factors  that  can  result  in  costs  to  public 
agencies  beyond  the  contractual  per  diem 
rate. 

Such  cost-shifting  factors,  which 
include  differences  in  prisoner  popula- 
tions and  security  levels,  medical  expenses, 
transportation  costs  and  administrative 
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overhead,  serve  to  inflate  the  costs  paid 
by  the  public  contracting  agency  while 
deflating  the  expenses  of  private  prison 
companies.  The  importance  of  adjusting  for 
factors  that  shift  costs  from  private  prisons 
to  the  public  sector  is  demonstrated  by  the 
following  examples. 

As  noted  above,  a 2010  report  by 
Arizona’s  Office  of  the  Auditor  General 
found  that  privately-operated  prisons  were 
more  expensive  than  public  prisons  when 
using  an  adjusted  per  capita  rate.  Using  a 
non-adjusted  rate,  the  report  found  the  cost 
for  housing  minimum-security  prisoners  in 
private  facilities  was  $54.78  - significantly 
less  than  the  non-adjusted  per  capita  rate  of 
$58.80  at  public  prisons. The  non-adjusted 
rate  indicated  cost  savings  to  the  state  while 
the  adjusted  rate  indicated  a net  loss,  evi- 
dencing the  need  to  adjust  for  cost-shifting 
factors. 

Also,  according  to  a 2009  report  by  the 
Hawaii  Department  of  Public  Safety  relat- 
ed to  expenditures  for  housing  offenders  in 
out-of-state  private  prisons,  such  costs  were 
$48.04  million  in  FY  2009  based  on  con- 
tractual per  diem  rates.  However,  those  costs 
did  not  include  certain  medical  expenses, 


transportation  expenses,  staffing  costs,  the 
cost  of  prisoners’  wages  and  various  over- 
head expenses.  When  those  were  factored 
in,  the  adjusted  expenditures  for  housing 
Hawaii  prisoners  at  private  facilities  totaled 
$57.38  million  - a 19.4%  increase. 

Nor  was  this  an  anomaly.  The  Hawaii 
Department  of  Public  Safety’s  expenditure 
report  for  FY  2008  indicated  a 14. 7%  in- 
crease between  the  contractual  housing  costs 
($48.39  million)  and  adjusted  expenditures 
including  medical  care,  prisoner  wages, 
transportation,  staffing  and  other  expenses 
($55.52  million).  For  FY  2007,  there  was  a 
14. 9%  increase  between  contractual  housing 
costs  ($43.76  million)  and  adjusted  expen- 
ditures ($50.29  million). 

Given  that  prior  research  has  found 
any  cost  savings  resulting  from  prison 
privatization  are  often  equivocal,  even  small 
variations  due  to  cost- shifting  factors  can 
mean  the  difference  between  a net  gain  or 
loss  by  public  contracting  agencies.  This 
is  of  heightened  importance  in  states  that 
have  statutory  cost  saving  requirements  as  a 
condition  of  prison  privatization,  including 
Tennessee  (minimum  5%  savings  required), 
Ohio  (5%),  Florida  (7%),  and  Mississippi, 


Texas  and  Kentucky  (all  10%). 

Yet  even  in  states  that  require  prison 
privatization  to  result  in  a minimum  level  of 
cost  savings,  it  is  still  difficult  to  determine 
whether  such  savings  are  in  fact  realized; 
just  because  the  law  says  private  prisons 
must  save  money  does  not  necessarily 
mean  they  do.  As  put  bluntly  by  the  Florida 
Center  for  Fiscal  and  Economic  Policy  in 
a 2010  report,  which  described  in  detail 
the  state’s  process  for  determining  whether 
prison  privatization  results  in  cost  savings: 
“[tjhere  is  no  compelling  evidence  that  the 
privatization  of  prisons  has  actually  resulted 
in  savings....  It  is  very  difficult  to  ensure  that 
a private  prison  is  in  fact  7%  less  costly  to 
operate  than  a comparable  public  prison.” 

Of  course  there  are  also  prison  privati- 
zation-related factors  that  shift  costs  away 
from  the  public  sector.  As  just  one  example, 
some  research  studies,  including  the  Hakim 
and  Blackstone  study  referenced  above,  have 
argued  that  prison  privatization  reduces 
costs  to  public  agencies  by  cutting  payroll, 
benefit  and  pension  expenses  associated 
with  (typically  unionized)  public  correc- 
tions employees.  That  argument  assumes 
corrections  employees  are  terminated  when 
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public  agencies  contract  with  private  prison 
companies,  but  this  is  not  always  the  case. 

For  instance,  when  Ohio  privatized 
the  North  Central  Correctional  Institution 
(NCCI)  in  2011,  the  state  noted  that  it  had 
vacant  positions  within  the  Department  of 
Rehabilitation  and  Correction  (DRC)  to 
accommodate  employees  who  did  not  want 
to  work  for  the  contractor.  In  fact,  according 
to  the  DRC,  when  NCCI  was  privatized 
only  23  public  employees  lost  their  jobs. 


Seventy  state  employees  were  hired 
by  MTC,  the  company  contracted  to  run 
NCCI,  while  297  employees  transferred  to 
other  state  job  positions. 

Also  consider  that  if  public  correc- 
tions employees  do  leave  public  service  as 
a result  of  prison  privatization,  there  may 
be  costs  associated  with  their  departure. 
When  Florida  considered  privatizing 
around  one-quarter  of  the  state’s  prison 
system  in  2011,  affecting  over  4,000  state 
workers,  the  Department  of  Corrections 
estimated  the  plan  would  incur  125  million 
in  payments  to  departing  staff  members  for 


“accumulated  vacation  time,  sick  leave  and 
special  compensatory  time  for  working  on 
holidays.” 

The  focus  of  this  article,  however,  is  on 
factors  that  shift  costs  from  private  prison 
companies  to  the  public  sector  - and  ulti- 
mately to  taxpayers. 

A.  Prisoner  Population  Differences 

To  fulfill  their  public  safety  function, 
public  prisons  must  house  all  types  of 
offenders,  including  those  with  serious 
medical  and  mental  health  conditions, 
maximum-security  prisoners,  those  on 
death  row,  female  prisoners  and  juve- 
niles. Prisoners  in  these  categories  are 
more  expensive  to  incarcerate  due  to 
medical,  security/staffing  or  program- 
ming-related costs. Thus,  the  average  per 
diem  cost  at  public  prisons  is  inflated  as 
it  necessarily  includes  the  more  expen- 
sive prisoners  that  public  prison  systems 
must  incarcerate. 

In  most  cases,  private  prisons  house 
minimum-  and  medium-security  adult 
male  prisoners.  No  privately-operated  fa- 
cilities house  prisoners  sentenced  to  death, 
and  only  a few  hold  maximum-security  or 
female  prisoners.  As  a result,  the  average 
per  diem  cost  at  privately-operated  facili- 
ties is  reduced  due  to  differences  in  prisoner 
populations.  Also  as  a result,  private  prisons 
have  been  accused  of  housing  only  healthier, 
lower- security  prisoners  who  are  less  costly 
to  incarcerate. 


Table  1.  Florida  Per  Diem  Costs  for  FY  20 12-2013 
Category  Per  Diem 


Total  all  facilities  (exc.  private) 

$47.50 
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$53.19 
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$52.76 
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$29.35 

Private  institutions 

$43.86 
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“It’s  cherry-picking,”  exclaimed  Texas 
State  Rep.  Chad  Campbell.  “They  leave  the 
most  expensive  prisoners  with  taxpayers  and 
take  the  easy  prisoners.” 

Or,  as  stated  in  an  April  2010  policy 
brief  by  the  Florida  Center  for  Fiscal  and 
Economic  Policy,  “[t]here  are  differences 
between  inmates  in  private  and  public 
prisons:  those  who  are  more  costly  to 
handle  are  usually  incarcerated  in  public 
prisons,  such  as  those  who  are  the  high- 
est security  risks  and  those  with  extensive 
medical  issues.” 

An  examination  of  public  and  private 
prison  per  diem  costs  in  Florida  illustrates 
how  population  differences  impact  cost 
comparisons.  Table  I,  produced  by  the  Flor- 
ida Department  of  Corrections  (FDOC), 
provides  “average  inmate  costs”  for  FY 
2012-2013.  Approximately  ten  percent  of 
Florida  state  prisoners  are  held  in  seven 
privately-operated  prisons,  including  five 
facilities  that  house  adult  male  offenders, 
one  facility  that  houses  adult  females  and 
one  that  houses  youthful  males. 

The  per  diem  figures  in  Table  I “do  not 
include  indirect  and  administrative  cost  of 
$0.67  for  private  institutions  and  $2.75 


for  state  facilities.”  Thus,  after  adding  the 
indirect  and  administrative  costs,  the  total 
average  per  diem  cost  for  all  state  prisons, 
excluding  privately-operated  facilities,  is 
$50.25,  while  the  average  per  diem  cost  for 
private  institutions  is  $44.53. 

It  is  apparent  that  the  per  diem  cost  at 
private  institutions  is  lower  than  the  cost 
at  public  prisons.  However,  the  average 
per  diem  cost  for  state  prisons  includes 
the  higher  rates  at  reception  centers  (all 
of  which  are  operated  by  the  state),  male 
youthful  offender  facilities  (of  which  one 
is  run  by  the  state  and  one  is  privatized), 
adult  and  youthful  female  offender  facilities 
(of  which  four  are  operated  by  the  state  and 
one  by  a private  contractor)  and  specialty 
institutions  (all  of  which  are  operated  by 
the  state). Therefore,  due  to  the  higher-cost 
facilities,  the  majority  of  which  are  publicly- 
operated,  the  average  per  diem  cost  at  state 
prisons  is  skewed  upwards  while  five  of  the 
seven  private  prisons  house  adult  male  of- 
fenders - the  least  expensive  to  incarcerate, 
according  to  the  table. 

For  another  example  of  the  impact 
of  population  differences,  consider  Table 
II,  the  FY  2012-2013  per  diem  costs  for 


housing  adult  prisoners  in  the  Tennes- 
see Department  of  Correction  (TDOC), 
where  almost  one-quarter  of  the  state’s 
prison  population  - approximately  5,000 
of  21,000  prisoners  - is  held  in  privately- 
operated  facilities. 

The  three  privately-operated  prisons 

- all  run  by  CCA  - are  medium- security 
facilities  that  house  adult  male  prisoners. 
Of  the  eleven  public  prisons,  six  are  maxi- 
mum-security,  one  is  close-security  (a  step 
between  medium  and  maximum)  and  four 
are  medium-security. The  four  facilities  with 
the  highest  per  diem  costs,  all  state  prisons, 
include  the  Lois  M.  DeBerry  Special  Needs 
Facility  (a  prison  hospital  for  offenders  with 
serious  medical  and  mental  health  needs); 
Riverbend  (maximum- security  and  death 
row  prisoners);  Bledsoe  County  (an  intake 
diagnostic  center  that  also  houses  female 
prisoners);  and  Mark  Luttrell  (female 
prisoners). 

Because  state  facilities  house  prisoners 
who  are  more  expensive  to  incarcerate  - 
maximum  security,  death  row,  medical  and 
mental  health  patients  and  female  prisoners 

- their  average  per  diem  cost  is  increased. 
As  the  CCA-operated  prisons  do  not  have 
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such  higher-cost  populations,  their  average 
per  diem  costs  are  decreased.  However,  note 
that  the  per  diem  costs  at  medium-security 
state  prisons  (Northeast,  Charles  Bass, 
Turney  Center  and  Northwest)  are  still 
higher  than  the  costs  at  privately-operated 
medium- security  facilities  (South  Central, 
Hardeman  County  and  Whiteville).  Why 
is  this  so?  As  discussed  below,  a number  of 
other  cost-shifting  factors  serve  to  further 
inflate  per  diem  costs  at  public  prisons. 

B.  Security  Level  Limitations 

Security  levels  correlate  with  incarcera- 
tion costs;  minimum- security  prisoners  are 
usually  the  least  expensive  to  incarcerate 
while  maximum-security  prisoners,  in- 
cluding those  held  in  segregation,  are  the 
most  costly.  With  respect  to  security  levels 
at  public  and  privately-operated  prisons,  a 
2004  article  in  the  Federal  Probation  journal 
noted:  “[T]he  private  sector  houses  approxi- 
mately 21%  fewer  inmates  at  the  maximum 
and  close  security  levels  and  approximately 
15%  more  inmates  at  the  minimum  security 
level  than  does  the  public  sector.  Thus,  90% 
of  the  private  sector’s  inmate  population 
is  classified  at  the  medium  or  minimum 
levels,  whereas  only  69%  of  the  public  sec- 
tor’s inmate  population  are  so  designated.” 

The  State  of  Hawaii  contracts  with 
private  prison  companies  to  house  prisoners 
at  facilities  on  the  U.S.  mainland.  A Janu- 
ary 2005  report  by  the  Hawaii  Department 
of  Public  Safety  is  instructive  in  regard  to 


limitations  on  the  types  of  Hawaii  prison- 
ers eligible  for  transfers  to  private  prisons. 
Those  limitations  provided  that  no  Hawaii 
prisoners  above  medium  security,  or  with 
“Escape  1,”  “Murder  1”  or  sex  offenses, 
could  be  housed  at  facilities  in  Oklahoma. 
No  maximum-security  prisoners  could 
be  held  in  prisons  in  Arizona  or  Missis- 


sippi, and  Colorado  facilities  only  housed 
prisoners  up  to  medium  security  with  no 
“sex  offenses  with  lengthy  terms”  and  no 
life  sentences. 

This  list  of  exclusions  illustrates  how 
only  lower-security  Hawaii  prisoners  who 
have  not  been  convicted  of  the  most  seri- 
ous offenses  (murder,  sex  crimes),  and  are 


Table  2.  Tennessee  Per  Diem  Costs  for  FY  2012-2013 


Facility 

Security 

Per  Diem 

Tenn  Prison  for  Women 

Max 

$89.10 

Turney  Center  Corr  Complex 

Med 

$65.28 

Mark  Luttrell  Corr  Fac 

Close 

$99.39 

Charles  Bass  Corr  Complex 

Med 

$92.47 

Bledsoe  County  Corr  Complex 

Max 

$110.39 

Hardeman  Co.  Corr  Facility  * 

Med 

$53.63 

Whiteville  Corr  Facility  * 

Med 

$55.66 

West  TN  State  Penitentiary 

Max 

$61.92 

Riverbend  Max  Security  Inst. 

Max 

$103.74 

Northeast  Corr  Complex 

Med 

$61.57 

South  Central  Corr  Center  * 

Med 

$45.67 

Northwest  Corr  Complex 

Med 

$60.63 

DeBerry  Special  Needs  Fac 

Max 

$189.03 

Morgan  County  Corr  Complex 

Max 

$70.65 

Total  Adult  Facilities 

$71.79 

Facilities  designated  with  (*)  are  privately  operated. 
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a lesser  security  risk  (no  life  sentences, 
maximum  security  or  history  of  escape)  are 
transferred  to  privately-operated  facilities. 
Public  prisons,  of  course,  must  incarcerate 
the  higher-security  offenders  not  eligible 
for  such  transfers,  which  translates  to  higher 
costs  for  Hawaii’s  state  prison  system. 

Another  example  of  security  level 
differences  in  public  and  private  prisons  is 
found  in  a 2012  contract  between  Idaho  and 
CCA  to  house  offenders  at  the  company’s 
Kit  Carson  Correctional  Center  in  Colo- 
rado. In  response  to  questions  posed  during 
the  request  for  proposal  (RFP)  process,  state 
officials  wrote  that  the  transfer  criteria  used 
by  the  Idaho  Department  of  Correction  to 
send  prisoners  to  the  privately-operated 
facility  included:  “2.  No  escape  history 
from  a secure  facility  ...  [and]  4.  No  class 
A disciplinary  actions  (Disciplinary  Offense 
Report)  within  last  12  months. ’’Thus,  only 
lower-risk  prisoners  and  those  who  were 
better  behaved  - i.e.,  did  not  have  a recent 
history  of  serious  institutional  misconduct 
- were  eligible  for  placement  at  the  CCA 
facility.  Those  who  were  higher-risk  and 
had  committed  serious  disciplinary  offenses 
remained  in  Idaho,  and  the  cost  of  incarcer- 


ating such  prisoners  was  shifted  to  the  state. 

C.  Medical  Cost-Shifting 

Medical  expenses  represent  a sig- 
nificant and  growing  portion  of  corrections 
agencies’budgets.The  FDOC,  for  example, 
spent  19.1%  of  its  budget  on  healthcare 
services  in  FY  2012-2013.  The  California 
Department  of  Corrections  and  Reha- 
bilitation (CDCR)  allocated  24%  of  its 
$8.9  billion  budget  for  FY  2013-2014  to 
medical,  dental,  mental  health  and  ancil- 
lary health  care  services.  As  mentioned 
previously,  public  prisons  must  incarcerate 
all  types  of  prisoners,  including  those  with 
serious  and  expensive  medical  and  mental 
health  conditions.  Frequently,  though,  pri- 
vate prison  companies  minimize  medical 
expenses  through  various  contractual  pro- 
visions that  shift  those  costs  to  the  public 
sector. 

This  is  a significant  cost-shifting  factor 
because  medical  care  can  be  very  expensive, 
especially  treatment  for  diseases  that  are 
more  prevalent  in  the  correctional  setting 
than  in  the  general  population,  such  as  HIV 
and  hepatitis  C (HCV),  as  well  as  for  costly 
medical  procedures  such  as  chemotherapy, 


dialysis  and  even  organ  transplants. 

By  capping  the  cost  of  medical  care, 
excluding  certain  medical  costs  entirely  and 
limiting  prisoners  with  medical  and  mental 
health  conditions  from  being  housed  at 
private  prisons,  the  per  diem  costs  at  those 
facilities  are  decreased.  This  results  in  a cor- 
responding increase  in  medical  expenses  for 
public  corrections  agencies.  Consequently, 
cost  comparisons  of  public  and  privately- 
operated  facilities  must  include  adjustments 
for  contractual  limits  on  medical  expenses 
that  shift  costs  to  public  agencies. 
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l.HIV,HCV  and  Other  Medical  Conditions 

Private  prison  contracts  often  contain 
provisions  that  exempt  private  prison  com- 
panies from  costs  associated  with  specified 
medical  conditions,  most  commonly  HIV 
and  HCV.  For  example,  a 2011  contract 
between  the  California  Department  of 
Corrections  and  Rehabilitation  and  CCA 
specifies  that  the  CDCR  is  required  to  pay 
for  “[a]ll  HIV  or  AIDS  related  inpatient 
and  outpatient  medical  costs  and  the  costs 
of  providing  AZT  or  other  medications 
therapeutically  indicated  and  medically 
necessary  ...  for  the  treatment  of  offenders 
with  HIV  or  AIDS.” 

Similarly,  a 2007  contract  between  the 
State  of  Tennessee  and  CCA  to  operate 
the  South  Central  Correctional  Center 
provides  that  “[t]he  Contractor  shall  not 
be  responsible  for  the  cost  of  providing 
anti- retroviral  medications  therapeutically 
indicated  for  the  treatment  of  inmates  with 
AIDS  or  HIV  infection.” 

A 2008  contract  between  the  Hawaii 
Department  of  Public  Safety  and  Pinal 
County,  to  house  prisoners  at  CCA- 
operated  facilities  in  Arizona,  states  the 
company  “shall  not  be  responsible  for  the 
cost  of  medication  or  regimens  specifically 
aimed  at  the  treatment  of  conditions  asso- 
ciated with  Acquired  Immune  Deficiency 
Syndrome  (AIDS)  and  Hepatitis  C.” 

And  according  to  a 2011  contract  be- 
tween CCA  and  the  Vermont  Department 
of  Corrections,  “Provided  that  the  VTDOC 


is  aware  or  has  been  notified  prior  to  the 
hospitalization  of  the  inmate,  the  Contrac- 
tor shall  not  be  responsible  for  inpatient 
hospitalization  costs,  including  any  surgery 
and  specialty  services,  associated  with  the 
treatment  of  persons  with  known  Acquired 
Immune-Deficiency  Syndrome  (AIDS),  as 
defined  by  the  Center  for  Disease  Control, 
organ  transplants,  renal  dialysis,  cancer 
treatment  and  Hep  C treatment.” 

2.  Caps  on  Medical  Costs 

Some  private  prison  contracts  include 
caps  on  certain  medical  expenses  paid  by  the 
private  prison  company,  based  on  specified 
dollar  amounts  or  time  limits. 

For  example,  a 2011  contract  between 
CCA  and  the  CDCR  states  the  CDCR 
will  pay  “[a]ll  expenses  in  excess  of  12,500 
annually  per  inmate  for  medically  necessary, 
off  site  hospital  or  emergency  care.”  A 2013 
contract  between  the  State  of  Tennessee 
and  CCA  to  operate  the  South  Central 
Correctional  Center  specifies:  “[i]f  the 
inmate  is  hospitalized,  the  Contractor  shall 
not  be  responsive  for  Inpatient-Hospital 
Costs  which  exceed  $4,000.00  per  Inmate 
per  admission.”  Also,  a 2010  contract 
between  the  State  of  Texas  and  MTC 
to  operate  the  West  Texas  Intermediate 
Sanctions  Facility  provides  that,  “[i]f  an 
Offender  requires  continued  hospitalization 
after  the  initial  forty-eight  (48)  hour  period, 
the  [Texas  Department  of  Criminal  Justice] 
shall  be  responsible  for  all  reasonable  and 
appropriate  medical  costs.” 

Both  dollar  amount  and  time  limit 
caps  were  included  in  2006-2007  contracts 


between  Florida  and  CCA  to  operate  the 
Gadsden,  South  Bay  and  Lake  City  cor- 
rectional facilities.  The  contracts  all  stated: 
“The  CONTRACTOR  shall  not  be  re- 
sponsible for  inpatient  hospitalization  costs, 
including  any  surgery  and  specialty  services, 
in  amounts  greater  than  $15,000  per  inmate 
per  admission,  or  for  costs  incurred  after 
five  (5)  days  of  hospitalization,  whichever 
comes  first.” 

Notably,  while  medical  care  expenses 
may  be  capped  for  private  prison  compa- 
nies, there  is  no  cap  on  the  amount  public 
corrections  agencies  must  pay  for  prisoner 
medical  care. 

3.  Prisoner  Eligibility  Criteria 

Some  contracts  go  beyond  exempting 
private  prisons  from  costs  associated  with 
specified  medical  conditions,  as  discussed 
above,  and  exclude  prisoners  with  certain 
conditions  from  even  being  housed  at  pri- 
vately-operated facilities  or  limit  the  number 
of  such  prisoners. 

For  example,  contracts  between  Florida 
and  the  GEO  Group  include  restrictions 
on  prisoners  with  specific  medical  and 
mental  health  classifications.  The  FDOC 
assigns  a health  classification  to  each  state 
prisoner  ranging  from  Ml  to  M5.  Prisoners 
also  receive  a mental  health  grade,  ranging 
from  SI  to  S6.  According  to  the  Florida 
Correctional  Medical  Authority,  “[t]he 
number  assigned  to  an  inmate  is  based 
on  the  severity  or  acuity  of  the  medical  or 
mental  health  condition  with  one  indicating 
the  lowest  level  of  need.” 

The  state’s  current  contracts  with  the 
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GEO  Group  to  operate  the  Bay,  Moore 
Haven  and  Graceville  correctional  facilities 
include  a population  cap  of  16%  for  prisoners 
with  medical  grade  M3  (with  a 2%  variance) , 
and  18%  for  those  with  mental  health  grade 
S3  (with  a 5%  variance).  Florida’s  2010 
contract  with  the  GEO  Group  to  house 
prisoners  at  the  Blackwater  River  Correc- 
tional Facility  provides  that  no  prisoners  with 
medical  grade  M3  or  mental  health  grade  S3 
will  be  sent  to  the  prison,  and  only  2%  of  the 
population  can  be  HIV-positive. 

Such  provisions  led  Florida’s  Office  of 
Program  Policy  Analysis  and  Government 
Accountability  (OPPAGA)  to  note  that  the 
state’s  contracts  with  private  prison  compa- 
nies do  not  “[A]ssure  that  private  prisons 
serve  inmates  with  comparable  medical  and 
mental  health  conditions  as  those  housed  in 
public  prisons....  As  special  needs  inmates 
are  more  expensive  to  serve  than  other 
inmates,  the  difference  in  the  populations 
of  public  and  private  prisons  results  in  the 
state  shouldering  a greater  proportion  of  the 
cost  of  housing  these  inmates.” 

As  another  example  of  prisoners  with 
certain  medical  conditions  being  excluded 
from  private  prisons, UC  Berkeley  research- 


er Christopher  Petrella  published  an  “open 
letter”  to  CCA  in  July  2014  that  addressed 
some  of  the  shortcomings  of  the  Hakim 
and  Blackstone  cost  comparison  study  with 
a focus  on  California  (which  accounts  for 
around  12%  of  CCA’s  total  revenue). 

According  to  Petrella,  a number  of 
policies  serve  to  exclude  expensive-to- 
incarcerate  California  prisoners  from  being 
housed  at  out-of-state  CCA  facilities, 
including  prisoners  with  certain  medical 
and  mental  health  conditions.  Petrella 
found  that  12%  of  prisoners  held  in  state 
facilities  had  HCV,  compared  with  6.55%  in 
CCA-operated  prisons.  In  addition, Petrella 
found  that  California  prisoners  with  “High 
Health  Risk  Priority  1 & 2”  ratings  com- 
prised 11%  of  the  state’s  prison  population, 
while  those  with  a disability  comprised  6%, 
those  65  years  and  older  comprised  4.4% 
and  those  designated  “Mental  Health  EOP” 
[Enhanced  Outpatient]  comprised  4.2%. 

The  percentage  of  California  prisoners 
in  those  same  categories  housed  at  out-of- 
state  privately-operated  prisons?  Zero. 

D.  Transportation  Costs 

The  cost  of  transporting  prisoners 


to  and  from  privately-operated  facilities 
is  sometimes  paid  by  the  public  agency 
rather  than  the  private  prison  company. 
For  example,  a 2013  contract  between 
the  Tennessee  Department  of  Correction 
and  CCA  to  house  prisoners  at  the  South 
Central  Correctional  Facility  specifies  that, 
“[t]he  Department  will  be  responsible  for 
all  other  Inmate  transportation  via  connec- 
tion at  Turney  Center  Industrial  Complex 
[the  closest  state  prison]  for  Department- 
mandated  moves  of  prisoner  groups  for 
assignment  purposes.” 

Transportation  costs  may  be  minimal, 
particularly  when  prisoners  are  moved  to 
facilities  within  the  same  state.  However, 
consider  that  over  10,500  prisoners  were 
housed  in  out-of-state  private  prisons  as  of 
2013,  according  to  a report  by  Grassroots 
Feadership.  Prisoners  from  California, 
Idaho,  Vermont  and  Hawaii  were  held  in 
CCA-operated  facilities  in  other  states, 
and  transferred  back  and  forth  via  ground 
transportation  or  airplane. 

Who  pays  for  these  more  expensive 
interstate  transportation  costs?  According 
to  a 2008  contract  between  the  Hawaii 
Department  of  Public  Safety  and  Pinal 
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County  to  house  prisoners  at  CCA  facilities 
in  Arizona,  “[t]he  STATE  shall  be  respon- 
sible for  the  cost  of  transporting  Inmates 
to  and  from  the  STATE.”  A 2011  contract 
between  California  and  CCA  states  that 
“CDCR  shall  reimburse  CONTRACTOR 
for  the  cost  of  transporting  offenders  be- 
tween the  transfer  point  in  California  and 
Facility,  and  between  Facility  and  transfer 
point  in  California....” 

Such  costs  can  be  substantial.  Ac- 
cording to  a 2009  report  by  the  Hawaii 
Department  of  Public  Safety,  transportation 
expenses  for  sending  prisoners  to  and  from 
private  prisons  on  the  mainland  totaled 
11,506,144  in  FY  2009  alone.  Particularly 
with  regard  to  interstate  transfers  to  private 
prisons,  the  shifting  of  transportation  costs 
to  public  agencies  can  be  significant. 

E.  Prisoner  Labor  Costs 

Most  correctional  facilities  rely  on 
prisoner  labor  to  perform  essential  func- 
tions such  as  kitchen,  laundry,  janitorial, 
maintenance,  clerical  and  grounds  keeping 


NEW  6th  Edition  2015 
“WINNING  HABEAS  CORPUS  & 
POST  CONVICTION  RELIEF” 

Attorney  Kent  Russell  writes:  "Now  that  I've 
been  turned  on  to  Winning  Habeas  Corpus, 

I always  make  sure  that  it's  close  at  hand." 

Write  briefs  direct  from  book,  actual  quotes 
of  text  Not  headnotes!  Supreme  Court  up  to 
Marshall  v Rodgers,  133  S.Ct.  1446  (2013); 
640  pages  plus. 

Ineffective  Assistance  of  Counsel 


Habeas  Corpus  Practice,  AEDPA 

Major  constitutions  issues, 

4th,  5th  & 6th  Amendments 


Plea  bargains  and  admitted 
facts 

Sentencing  to  Parole 

Equitable  Tolling 

Actual  innocence, 
Exhaustion 

Closing  Argument  & Jury 
Instructions 


Attorney  advice,  conflict,  research 

Prisoner  Price:  $58.50  (s/h  incl.) 


to:  FAST  LAW  PUBLISHING,  Assoc. 

Box  577,  Upland  CA  91785 

Or  On-line:  www.fastlaw.org 


services.  While  private  prison  companies 
benefit  from  prisoners’  labor,  the  wages 
that  prisoners  receive  are  sometimes  paid 
or  reimbursed  by  the  contracting  public 
agency. 

Pursuant  to  a 2008  contract  between 
the  Hawaii  Department  of  Public  Safety 
and  Pinal  County  to  house  prisoners  at 
CCA  facilities  in  Arizona, “[t]he  State  shall 
reimburse  the  [private  prison  contractor] 
for  Inmate  pay,  which  amount  shall  be 
included  as  a separate  item  on  the  monthly 
invoice.” 

At  immigration  detention  centers, 
private  prison  contractors  benefit  from 
detainees  employed  in  “voluntary”  work 
programs.  Immigration  and  Customs 
Enforcement  (ICE)  reimburses  private 
contractors  for  wages  paid  to  such  detain- 
ees, at  the  rate  of  $1.00  per  day  for  each 
worker.  For  example,  a 2010  Intergov- 
ernmental Service  Agreement  between 
ICE  and  Karnes  County,  Texas  to  house 
detainees  at  the  GEO  Group-operated 
Karnes  County  Civil  Detention  Center 
states  that  in  addition  to  the  per  diem  rate, 
ICE  will  provide  compensation  of  one 
dollar  a day  for  “Detainee  Work  Program 
Reimbursement.” 

Prisoners’ wages,  while  typically  paltry, 
add  up  due  to  the  number  of  prisoners  who 
work  each  day,  year  after  year.  According  to 
a 2009  Hawaii  Department  of  Public  Safety 
report,  the  cost  for  wages  paid  to  prison- 
ers held  at  CCA  facilities  in  FY  2009  was 
$607,344  - a cost  shifted  to  the  state,  while 
CCA  benefited  from  the  prisoner  labor. 

Public  prisons  use  prisoner  labor,  too, 
of  course.  But  if  private  prisons  had  to  pay 
for  the  prisoner  labor  they  use  and  from 
which  they  benefit,  their  operating  costs 
would  be  higher.  Instead,  expenses  related 
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to  prisoners’  wages  are  sometimes  shifted 
to  the  public  contracting  agency. 

F.  Administrative  Overhead 

According  to  one  study,  administra- 
tive overhead  costs  at  correctional  facilities 
range  from  eight  to  twenty  percent,  and  not 
all  of  those  costs  can  be  shifted  to  private 
prison  contractors. 

Even  when  prisoners  are  housed  at 
privately-operated  facilities,  there  are  cer- 
tain functions  that  still  must  be  performed 
by  public  officials.  These  administrative 
overhead  duties,  sometimes  called  central 
office  functions,  include,  among  others: 

• Calculating  prisoners’  sentences  and 
applying  good  time  credits; 

• Recordkeeping  related  to  prisoners’ 
institutional  files  and/or  trust  fund  ac- 
counts; 

• Intake  and  initial  classification  for 
prisoners  entering  the  prison  system; 

• Reviewing  grievance  appeals; 

• Reviewing  and/or  approving  dis- 
ciplinary decisions  by  private  prison 
employees; 

• Planning,  procurement  and  budget 
development  related  to  private  prison  con- 
tracts, including  the  development  of  RFPs 
and  evaluation  of  bids  by  private  prison 
companies; 

• Parole  hearings  and  parole-related 
services;  and 

• Responding  to  public  records  re- 
quests. 

These  tasks  require  the  expenditure 
of  staff  time  and  resources  by  public  con- 
tracting agencies  and  therefore  should  be 
factored  into  cost  comparisons.  Addition- 
ally, most  private  prisons  are  subject  to 
monitoring  by  public  corrections  officials. 
In  some  cases  those  expenses  are  paid  by  the 
private  prison  company,  while  in  others  the 
public  contracting  agency  is  wholly  or  par- 
tially responsible  for  the  cost  of  monitoring. 

Costs  associated  with  private  prison 
monitoring  may  be  minimal,  such  as  when 
one  or  two  employees  are  assigned  to 
oversee  one  facility.  But  in  other  cases  state 
prison  systems  have  an  entire  department 
devoted  to  private  prison  contract  monitor- 
ing and  compliance,  such  as  the  Mainland/ 
FDC  Branch  of  the  Hawaii  Department 
of  Public  Safety,  the  Private  Facility  Con- 
tract Monitoring/Oversight  Division  of 
the  Texas  Department  of  Criminal  Justice 
(TDCJ)  and  Florida’s  former  Correctional 
Privatization  Commission. 
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As  of  2010,  California’s  Contract 
Beds  Unit  (CBU)  reportedly  had  73  staff 
members  assigned  to  monitor  out-of-state 
private  prisons  - an  usually  high  number 
with  a correspondingly  higher  cost  to  the 
state.  According  to  the  CBU,  monitoring 
costs  are  paid  by  the  state  and  not  by  the 
private  contractors.  The  CBU’s  proposed 
budget  for  FY  2014-2015  was  1398,284, 
representing  costs  shifted  to  the  public 
sector. 

Finally,  public  agencies  sometimes 
must  absorb  administrative  costs  related  to 
litigation  involving  private  prisons.  A 2013 
report  by  Flawaii’s  State  Auditor  noted  that 
state  prison  officials  were  not  including 
litigation  expenses  when  calculating  pri- 
vate prison-related  costs.  “[T]hese  costs,  if 
included,  would  have  the  biggest  impact  on 
per  capita  costs  for  housing  inmates  in  out- 
of-state  facilities,  since  the  biggest  lawsuits 
involve  these  facilities,”  the  Auditor  wrote. 

G.  Law  Enforcement  and  Criminal 
Prosecutions 

Private  prison  contracts  often  include 
reimbursement  provisions  for  costs  incurred 
by  public  law  enforcement  agencies  due  to 


escapes  from  or  riots  at  privately-operated 
facilities.  One  shortcoming  of  such  provi- 
sions, however,  is  that  they  may  only  apply 
to  the  parties  to  the  contract. 

Thus,  for  example,  if  a state  contracts 
with  CCA  and  state  employees  assist  in 
searching  for  an  escapee  from  the  CCA- 
operated  facility,  then  the  state  can  seek 
reimbursement  for  those  costs.  But  if  a 
county  sheriff’s  office,  city  police  depart- 
ment or  other  public  law  enforcement 
agency  assists  in  the  search,  reimbursements 
for  those  costs  might  not  be  covered  by  the 
contract.  Contractual  provisions  may  also 
limit  reimbursements  to  public  agencies. 

A 201 1 contract  between  CCA  and  the 
State  of  Vermont  specifies  that  “[a]ny  rea- 
sonable and  actual  costs  up  to  $50,000.00 
incurred  by  VTDOC  in  connection  with 
any  escape  and  or  rendition  and  extradition 
process  shall  be  chargeable  to  and  borne  by 
Contractor.”  Costs  above  the  $50,000  cap 
are  shifted  to  the  state,  and  the  contract 
does  not  address  costs  incurred  by  federal 
or  local  law  enforcement  agencies  - only  by 

the  VTDOC. 

Further,  public  agencies  may  incur 
expenses  related  to  escapes  from  pri- 


vately-operated facilities  located  in  other 
jurisdictions.  The  high-profile  escape  of 
three  prisoners  from  an  MTC-managed 
facility  in  Kingman,  Arizona  in  July  2010 
serves  as  an  instructive  example.  The  es- 
capees, Tracy  Province,  Daniel  Renwick 
and  John  McCluskey,  were  eventually 
captured  - one  (plus  an  accomplice)  in 
Arizona,  one  in  Colorado  and  one  in 
Wyoming.  While  on  the  run  they  had 
murdered  a couple,  Gary  and  Linda  Haas, 
in  New  Mexico.  The  escape  resulted  in  a 
three-week  nationwide  manhunt  involv- 
ing dozens  of  law  enforcement  agencies. 
While  news  reports  indicated  that  MTC 
had  reimbursed  some  of  the  costs  associ- 
ated with  the  escape,  it  is  highly  unlikely 
that  all  of  the  law  enforcement  agencies 
that  participated  in  the  nationwide  search, 
including  the  FBI,  recovered  their  costs 
from  the  company. 

The  externalized  cost  of  criminal  pros- 
ecutions resulting  from  incidents  at  private 
prisons  is  another  cost-shifting  factor  often 
overlooked  in  public-private  prison  cost 
comparisons.  To  continue  with  the  example 
of  the  2010  escape  from  the  MTC-operated 
facility  in  Arizona,  following  their  capture 
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the  three  escapees  were  prosecuted  in  fed- 
eral court  in  New  Mexico  for  a number  of 
crimes,  including  the  murders  of  Gary  and 
Linda  Haas.  Prosecutors  sought  the  death 
penalty  against  McCluskey;  death  penalty 
cases  are  the  most  expensive  types  of  pros- 
ecutions. McCluskey  and  Province  were 
sentenced  to  life,  while  Renwick  received 
a 48-year  sentence  in  Colorado.  Their  ac- 
complice, Casslyn  Welch,  was  sentenced  to 
40  years  in  federal  prison. 

The  costs  of  prosecuting  the  escapees, 
as  well  as  their  future  incarceration  costs 
(including  life  sentences  for  two  of  the 
defendants),  were  shifted  to  public  agen- 
cies; MTC  was  not  held  responsible  for 
those  costs  even  though  gross  security 
lapses  by  the  company  had  contributed  to 
the  escape. 

Further,  Hawaii  prisoner  Bronson 
Nunuha  was  murdered  at  the  CCA-operat- 
ed  Saguaro  Correctional  Center  in  Arizona 
in  February  2010.  The  two  prisoners  who 
killed  him,  Miti  Maugaotega, Jr.  and  Micah 
Kanahele,  were  prosecuted  by  Arizona  offi- 
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rials,  who  initially  sought  the  death  penalty. 
Four  months  after  Nunuha  was  murdered, 
another  Hawaii  prisoner  at  Saguaro,  Clif- 
ford Medina,  was  killed  by  his  cellmate, 
Mahina  Uli  Silva.  Silva  also  was  prosecuted 
in  Arizona  and  initially  faced  the  death 
penalty.  The  County  Attorney’s  Office  as- 
sumed the  prosecution  costs,  and,  although 
both  murders  involved  Hawaii  prisoners 
at  a CCA  facility,  the  future  incarceration 
expenses  for  Maugaeotega,  Kanahele  and 
Silva  will  be  borne  by  Arizona  taxpayers. 

As  indicated  by  the  above  examples, 
the  costs  of  prosecuting  prisoners  who  com- 
mit serious  offenses  at  privately-operated 
facilities  are  shifted  to  public  agencies,  as 
are  incarceration  costs  resulting  from  those 
prosecutions  - even  when  the  offenses  are 
due  to  security  lapses  by  private  prison 
companies. 

H.  Bed  Guarantees 

According  to  a September  2013 
report  by  In  the  Public  Interest  (ITPI) 
titled  Criminal:  How  Lockup  Quotas  and 
‘Low-Crime  Taxes'  Guarantee  Profits  for 
Private  Prison  Corporations,  41  of  the  62 
private  prison  contracts  surveyed  in  the 
report  (around  65%)  contained  minimum 
occupancy  “bed  guarantee”  provisions. 
Such  provisions  ensure  that  private  prison 
companies  receive  per  diem  payments  for 
a minimum  percentage  of  beds  at  a facility 
- even  if  they  are  not  being  used.  The  bed 
guarantees  identified  in  the  ITPI  report 
ranged  from  80  to  100%;  for  example, 
three  private  prison  contracts  in  Arizona 
included  100%  bed  guarantees,  while  three 
in  Oklahoma  had  98%  guarantees. The  most 
common  bed  guarantee  was  90%. 

Since  bed  guarantees  ensure  a mini- 
mum profit  margin  for  private  prison 
companies,  a more  accurate  term  for  such 
contractual  provisions  may  be  “profit  guar- 
antees.” 

In  some  cases  bed  guarantees  have 
resulted  in  cost-shifting  by  private  prisons, 
as  public  agencies  were  required  to  pay  for 
unused  or  unneeded  bed  space.  As  one 
example,  following  the  2010  escape  from 
an  MTC-run  prison  in  Arizona  described 
above,  state  officials  removed  hundreds  of 
high-risk  prisoners  from  the  facility  as  a 
security  precaution.  However,  MTC  filed 
a claim  against  the  state  based  on  a 97% 
bed  guarantee  in  its  contract,  and  Arizona 
ended  up  paying  the  company  more  than 
$3  million  for  empty  beds  at  the  prison. 


Also,  The  Tennessean  reported  that  a 
90%  bed  guarantee  for  female  prisoners 
at  the  CCA-operated  Metro-Davidson 
County  Detention  Facility  in  Nashville  had 
cost  taxpayers  over  $487,000  for  vacant  beds 
from  2011  to  2013. 

Bed  guarantees  can  also  have  a signifi- 
cant impact  on  long-term  costs,  as  private 
prison  contracts  may  extend  up  to  20  years. 
As  part  of  Ohio’s  2011  sale  of  the  Lake  Erie 
Correctional  Institution  to  CCA,  state  of- 
ficials agreed  to  a 20-year  lease  agreement 
that  includes  per  diem  rates,  an  annual 
ownership  fee  and  a 90%  bed  guarantee.  In 
the  latter  regard,  if  Ohio’s  prison  population 
drops  over  the  next  two  decades,  and  the 
state  no  longer  needs  to  house  offenders 
at  the  CCA  facility  - or  decides  to  expand 
the  use  of  less-costly  sanctions  such  as  com- 
munity corrections  or  supervised  release  - it 
still  must  fill  90%  of  Lake  Erie’s  available 
beds  pursuant  to  the  bed  guarantee  provi- 
sion in  its  contract  with  the  company. 

Public  prisons,  of  course,  do  not  have 
bed  guarantees  because  they  do  not  need  to 
house  a minimum  number  of  prisoners  to 
ensure  a guaranteed  profit  margin. 

I.  Long-Term  Costs 

Comparisons  between  public  and 
privately-operated  prisons  often  focus  on 
short-term  expenses  and  may  neglect  the 
following  long-term  cost-shifting  factors: 
1)  per  diem  increases,  2)  deferred  mainte- 
nance and  3)  recidivism  rates. 

1.  Per  Diem  Increases 

The  per  diem  rates  specified  in  private 
prison  contracts  often  increase  over  time 
as  a result  of  contractually-required  an- 
nual cost  adjustments.  For  example,  a 2012 
article  in  The  Spokesman-Review  reported 
that  Idaho’s  budget  for  private  prisons  was 
expected  to  increase  pursuant  to  “a  contract 
requirement  that  per-inmate  payments  to 
the  Corrections  Corporation  of  America, 
which  operates  the  Idaho  Correctional 
Center  south  of  Boise  for  the  state,  rise 
by  3 percent  next  year.”  According  to  The 
Spokesman-Review.  “Rep.  Diane  Bilyeu,D- 
Pocatello,  noted  that  after  the  increase,  the 
daily  rate  per  inmate  of  $42.73  for  the  first 
1,894  inmates  [held  at  the  CCA-run  facil- 
ity] will  be  slightly  higher  than  the  state’s 
rate  to  house  state  inmates  in  county  jails.” 

In  fact,  escalating  per  diem  rates  in 
private  prison  contracts  are  fairly  com- 
mon. Pursuant  to  a 2013  contract  between 
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the  Tennessee  Department  of  Correction 
and  CCA  to  operate  the  South  Central 
Correctional  Center,  the  per  diem  rate 
that  CCA  receives  increases  from  $45.69 
in  2013-2014, to  $46.70  in  2014-2015, 
then  to  $47.73  in  2015-2016,  to  $48.78  in 
2016-2017  and  finally  to  $49.85  in  2017- 
2018  (the  latter  two  increases  only  apply  if 
the  contract  is  extended). This  represents  an 
increase  of  9.1%  over  the  potential  five-year 
contract  period,  from  a total  annual  contract 
amount  of  $27.38  million  in  2013-2014  to 
$29.87  million  in  2017-2018. 

Similarly,  per  diem  payments  escalate 
in  a 2009  contract  between  CCA  and  the 
Metropolitan  Government  of  Nashville  and 
Davidson  County. The  contract  specifies  per 
diem  costs  of  $43.36  per  male  prisoner  and 
$46.42  per  female  prisoner  for  the  first  year, 
increasing  to  $48.80  per  male  prisoner  and 
$52.24  per  female  prisoner  by  year  five  - a 
12.5%  increase. 

Thus,  the  contractual  costs  for  private 
prisons  are  not  fixed  but  tend  to  increase 
over  time,  which  might  not  be  reflected  in 
short-term  or  “snapshot”  cost  comparison 
studies. 

While  costs  at  public  prisons  may 


increase  over  time,  such  as  due  to  inflation, 
they  also  may  decrease  - for  example,  as  a 
result  of  declining  populations.  Accord- 
ing to  the  U.S.  Department  of  Justice’s 
Bureau  of  Justice  Statistics,  beginning  in 
2009  the  total  state  prison  population  in 
the  United  States  began  a very  gradual 
decline,  and  twenty-eight  states  reported 
prison  population  reductions  from  2011  to 
2012.  However,  private  prison  contracts  that 
include  escalating  per  diem  rates,  such  as 
those  cited  above,  are  guaranteed  to  result  in 
higher  costs  over  the  term  of  the  contracts, 
unlike  public  prisons  which  do  not  have 
contractually-required  cost  increases. 

2.  Deferred  Maintenance 

Another  long-term  cost  is  deferred 
maintenance  by  private  prison  companies 
that  manage,  but  do  not  own,  correctional 
facilities.  When  CCA  decided  in  2010 
to  terminate  its  contract  with  Hernando 
County,  Florida,  to  operate  the  county’s 
jail,  local  officials  found  the  facility  was  in 
need  of  significant  repairs  due  to  deferred 
maintenance  by  the  company.  CCA  had 
managed  the  jail  for  22  years. 

Maintenance  problems  at  the  jail  in- 


cluded “rusted  doors,  windows  discolored 
and  compromised  by  long-term  water  dam- 
age, cracked  walls  and  floors,  ceiling  tiles 
and  walls  bubbled  and  stained  by  leaks  from 
a faulty  roof.”  According  to  an  engineering 
report  commissioned  by  the  county,  CCA 
was  responsible  for  almost  $1  million  in 
repairs  due  to  deferred  maintenance. 

County  officials  withheld  a $1.86  mil- 
lion final  payment  pending  resolution  of  the 
repair  work  at  the  jail  and  CCA  filed  suit 
against  the  county. The  case  settled  in  2012, 
with  the  company  paying  only  $100,000. 
The  county  had  to  absorb  the  remainder  of 
the  repair  costs. 

3.  Recidivism  Rates 

A different  type  of  long-term  cost 
rarely  addressed  in  comparisons  of  public 
and  privately-operated  prisons  relates  to 
recidivism  rates,  and  one  researcher  has 
argued  that,  “[ijncreased  criminal  recidi- 
vism among  inmates  in  private  institutions 
presents  perhaps  the  largest  hidden  finan- 
cial cost  of  privatization.”  At  best,  prior 
research  has  found  that  private  prisons 
have  no  better  recidivism  outcomes  than 
their  public  counterparts;  at  worst,  based  on 
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recent  studies,  recidivism  rates  are  higher  at 
private  prisons  - meaning  prisoners  released 
from  such  facilities  are  more  likely  to  be 
reincarcerated,  resulting  in  significant  cost- 
shifting  from  private  prison  companies  to 
the  public  sector  over  the  long  term. 

Beginning  in  1999,  a series  of  studies 
in  Florida  examined  the  recidivism  rates  of 
offenders  held  in  both  public  and  privately- 
operated  prisons.  The  initial  studies,  which 
had  various  methodological  weaknesses, 
concluded  that  private  prisons  achieved 
lower  recidivism  rates. The  final  study, joint- 
ly conducted  by  the  Florida  Department  of 
Corrections,  Florida  State  University  and 
Florida’s  Correctional  Privatization  Com- 
mission, and  published  in  2005,  was  “the 
most  rigorous”  of  the  Florida  recidivism 
reports.  The  final  study  found  there  was 
little  difference  in  recidivism  rates  between 
public  and  privately-operated  facilities.  “In 
summary,  in  only  one  of  thirty-six  compari- 
sons was  there  evidence  that  private  prisons 
were  more  effective  than  public  prisons  in 
terms  of  reducing  recidivism,”  the  authors 
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concluded  in  a December  2003  version  of 
the  study  posted  on  the  FDOC’s  website. 

A July  2003  study  of  for-profit,  non- 
profit and  public  juvenile  correctional 
facilities  in  Florida,  published  by  the  Eco- 
nomic Growth  Center  at  Yale  University, 
determined  that  “for-profit  management 
has  a statistically  significant  impact  on 
recidivism  as  measured  by  both  1-year  re- 
cidivism rates  (approximately  5 to  8 percent 
higher  than  the  other  management  types  in 
terms  of  adjudications  and  charges)  and  by 
daily  hazard  rates  (approximately  13  to  19 
percent  higher),”  relative  to  non-profit  and 
public  facilities. 

Further,  a 2008  study  of  Oklahoma 
prisoners  in  public  and  private  prisons 
found  “a  significantly  greater  hazard  of 
recidivism  among  private  prison  inmates 
in  six  of  the  eight  models  tested....  In  every 
categorical  model  (including  the  two  that 
were  non-significant),  private  prison  inmate 
groups  had  a greater  hazard  of  recidivism 
than  did  public  inmate  groups.” The  study 
noted  that  the  more  time  a prisoner  spent 
at  a private  facility,  the  greater  the  hazard  of 
recidivism;  conversely,  the  more  time  served 
at  a public  prison,  the  lower  the  hazard 
of  recidivism  - though  the  effects  were 
modest.  The  study,  which  controlled  for 
prisoners’  age,  education,  race,  prior  incar- 
ceration, offense  type,  discharge  conditions, 
sentence  length,  time  served,  time  spent  in 
public  and  private  prisons,  and  proportion 
of  sentence  served,  concluded  that  prisoners 
held  in  private  facilities  were  up  to  16.7% 
more  likely  to  recidivate. 

More  recently,  the  results  of  a 
2013  study  conducted  by  the  Minne- 
sota Department  of  Corrections  indicated 
“[Tjhat  offenders  who  had  been  incarcer- 
ated in  a private  prison  had  a greater  hazard 
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of  recidivism  in  all  20  models,  and  the 
recidivism  risk  was  significantly  greater  in 
eight  of  the  models.  The  evidence  presented 
in  this  study  suggests  that  private  prisons 
are  not  more  effective  in  reducing  recidi- 
vism, which  may  be  attributable  to  fewer 
visitation  and  rehabilitative  programming 
opportunities  for  offenders  incarcerated  at 
private  facilities.” 

To  the  extent  that  prisoners  released 
from  private  prisons  in  fact  have  higher 
recidivism  rates,  cost  comparisons  of  pub- 
lic and  privately-operated  facilities  should 
examine  the  reincarceration  expenses  that 
result  due  to  those  higher  rates  - which 
represent  costs  shifted  to  the  public  sector 
over  the  long  term.  Such  costs  can  be  sub- 
stantial; according  to  a 2012  study  by  the 
Vera  Institute  of  Justice,  the  average  annual 
cost  of  incarceration  is  131,286  per  prisoner. 

J.  Fraud  and  Corruption 

While  some  level  of  corruption  is  likely 
present  in  all  corrections  systems,  both 
public  and  private,  government-operated 
prisons  do  not  have  a profit  motivation  - the 
need  to  make  money  - that  is  conducive  to 
fraudulent  practices.  Private  companies  do 
have  a profit  motivation.  Unsurprisingly, 
then,  there  have  been  several  examples  of 
private  prison  contractors  engaging  in  cor- 
ruption, fraud  or  other  unethical  practices, 
which  constitutes  another  cost-shifting 
factor  when  comparing  public  and  private 
prisons. 

In  2005,  an  audit  by  Florida’s  Depart- 
ment of  Management  Services  (DMS) 
reported  that  over  an  eight-year  period, 
CCA  and  the  GEO  Group  were  overpaid 
around  112.7  million  - including  14.7 
million  for  vacant  employee  positions,  $5 
million  in  “salary  additives”  and  $2.85  mil- 
lion paid  to  CCA  for  facility  maintenance 
the  company  did  not  perform.  “Our  review 
showed  numerous  instances  where  [private 
prison]  vendors’  interests  were  considered 
over  the  State’s  interests,”  the  DMS  stated. 
The  GEO  Group  argued  that  the  over- 
payments were  authorized  pursuant  to  its 
contract  with  the  state,  and  agreed  to  repay 
only  $402,541.  CCA  agreed  to  pay  $1.55 
million  - leaving  the  state  approximately 
$10.7  million  short. 

More  recently,  CCA  issued  a press 
release  on  April  11,  2013,  acknowledging 
that  employees  at  the  company’s  Idaho  Cor- 
rectional Center  (ICC)  had  falsified  staffing 
records  and  billed  the  state  for  almost  4,800 
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hours  for  vacant  positions.  “[E]mployees 
were  being  placed  on  the  shift  schedule  who 
were  not  present  within  the  building  or  who 
were  actually  working  in  other  areas  and 
in  some  cases  were  no  longer  employees  of 
CCA,”  said  Boise  attorney  T.J.  Angstman, 
who  represents  prisoners  in  a federal  lawsuit 
related  to  high  levels  of  violence  at  ICC. 

As  a result  of  the  falsified  records  and 
understaffing  at  the  prison,  in  September 
2013  CCA  was  held  in  civil  contempt  in 
a class-action  suit  filed  by  the  ACLU  of 
Idaho,  for  failing  to  comply  with  the  terms 
of  a settlement  agreement  involving  staffing 
levels  at  ICC.  CCA  agreed  to  pay  II  million 
to  Idaho  to  cover  the  cost  of  the  falsified 
staffing  hours.  However,  it  is  unknown 
whether  that  compensated  the  state  for  all 
of  its  losses;  state  officials  commissioned 
an  independent  audit,  which  estimated 
that  CCA  had  understaffed  ICC  by  more 
than  26,000  hours  in  one  year  alone.  The 
company  has  contested  the  audit  findings. 

Another  example  of  corruption  involves 
Christopher  B.  Epps,  former  director  of 
the  Mississippi  Department  of  Corrections 
and  former  president  of  the  American  Cor- 
rectional Association,  who  was  indicted 
in  November  2014  on  federal  bribery  and 
kickback  charges.  Epps  was  accused  of 
accepting  almost  12  million  in  bribes  in 
connection  with  prison  vendor  contracts; 
he  allegedly  received  the  bribes  from  Cecil 
McCrory,  who,  among  other  positions, 
served  as  a paid  consultant  to  Management 
&Training  Corp.  - a private  prison  firm  with 
contracts  in  Mississippi.  Epps’indictment  led 
to  calls  to  examine  the  state’s  private  prison 
contracts.  Epps  and  McCrory  pleaded  guilty 
to  corruption  charges  in  February  2015  but 
have  not  yet  been  sentenced. 

Other  forms  of  fraud  and  corruption 
involving  private  prison  companies  likely  go 
undetected,  and  thus  the  associated  losses  - 
and  costs  to  public  agencies  - are  unknown 
and  impossible  to  quantify. 

IV.  Quality  of  Service  Comparisons 

Thus  far  this  article  has  focused  on 
factors  related  to  cost  comparisons  between 
public  and  private  prisons.  Whether  or  not 
private  prisons  “save  money, ’’however,  is  not 
the  sole  consideration;  whether  they  provide 
an  equivalent  quality  of  service  is  important, 
too.  After  all,  cheaper  is  not  always  better 
with  respect  to  our  criminal  justice  system, 
and  we  tend  to  get  what  we  pay  for. 

As  stated  in  the  1996  GAO  report: 


“Although  comparative  costs  are  very 
important,  they  are  not  the  only  factors 
considered  by  policymakers  in  deciding  the 
direction  or  extent  of  corrections  privatiza- 
tion. A principal  concern  is  whether  private 
contractors  can  operate  at  lower  costs  to 
the  taxpayers,  while  providing  the  same  or 
even  a better  level  of  service  as  the  public 
sector,  particularly  with  respect  to  safety 
and  security  issues.” 

Notably,  cost  and  quality  of  service  are 
directly  related:  lower  costs  typically  lead  to 
lower  quality,  while  a performance-based 
contract  that  calls  for  higher  quality  ser- 
vice outcomes  can  be  expected  to  result  in 
higher  costs.  When  public  agencies  contract 
carceral  functions  to  the  lowest  bidder,  high 
quality  of  service  should  not  be  expected. 

As  with  cost  comparison  studies, 
research  on  quality  of  service  in  public 
versus  private  prisons  has  reached  equivo- 
cal conclusions.  According  to  the  2009 
meta-analysis  by  the  University  of  Utah, 
“Our  conclusion  is  that  prison  privatiza- 
tion provides  neither  a clear  advantage 
nor  disadvantage  compared  with  publicly 
managed  prisons.  Neither  cost  savings  nor 
improvements  in  quality  of  confinement  are 


guaranteed  through  privatization.  Across 
the  board,  effect  sizes  were  small,  so  small 
that  the  value  of  moving  to  a privately  man- 
aged system  is  questionable.” 

A.  Violence  Levels 

While  quality-of-service  comparisons 
are  often  subjective,  some  benchmarks, 
such  as  levels  of  institutional  violence  in 
public  and  private  prisons,  can  be  more 
readily  analyzed.  Several  studies  have 
found  higher  rates  of  violence  at  privately- 
operated  facilities  despite  the  fact  that  they 
usually  house  minimum-  and  medium- 
security  prisoners  while  public  prisons 
hold  offenders  of  all  security  levels,  includ- 
ing maximum-security. 

For  example,  a 2004  article  in  Federal 
Probation  found  that  private  prisons  had 
more  than  twice  as  many  prisoner-on- 
prisoner  assaults  than  in  public  prisons, 
and  a 2001  Bureau  of  Justice  Assistance 
report  found  privately-operated  facilities 
reported  50%  more  prisoner-on-prisoner 
assaults  and  almost  50%  more  prisoner- 
on-staff  assaults  than  in  public  prisons  with 
comparable  security  levels. 

According  to  a 2008  report  by  Idaho 
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DOC  investigator  Tim  Higgins,  known 
as  the  Higgins  report,  “[s]ince  the  begin- 
ning of  2008,  incidents  of  violence  at  the 
Idaho  Correctional  Center  has  [sic]  steadily 
increased  to  the  point  that  there  are  four 
incidents  for  every  one  that  occurs  in  the  rest 
of  the  Idaho  state  operated  facilities  combined ” 
(emphasis  added).  The  CCA-operated 
Idaho  Correctional  Center,  discussed  previ- 
ously, was  also  called  the  “Gladiator  School” 
due  to  such  high  levels  of  violence. 

Further,  a Human  Rights  Defense 
Center  analysis  of  violent  incidents  at 
public  and  private  prisons  in  Tennessee, 
conducted  by  this  author  based  on  data 
provided  by  state  officials  pursuant  to  public 
records  requests,  found  that  rates  of  violence 
at  private  prisons  were  29%  higher  in  2010, 
15.7%  higher  in  2011,  22.7%  higher  in 
2012  and  15.8%  higher  in  2013  compared 
with  state  prisons.  The  analysis  used  data 
related  to  prisoner-on-prisoner  assaults, 
prisoner-on-staff  assaults  and  institutional 
disturbances,  and  violent  incident  rates  were 
calculated  based  on  the  population  levels  at 
public  and  privately-operated  Tennessee 
prisons. 

B.  StaffTurnover 

Staff  turnover  rates  can  constitute  an- 
other quality  of  service  benchmark.  High 
staff  turnover  means  there  are  fewer  expe- 
rienced staff  at  a facility,  more  new  “green” 
employees  and  thus  potentially  greater 
institutional  instability.  Increased  staff 
turnover  may  also  reflect  employee  dissat- 
isfaction with  the  quality  of  the  prison  work 
environment,  including  safety  and  security. 

Historically,  private  prisons  have  had 


significantly  higher  staff  turnover  rates 
than  public  prisons.  According  to  the  last 
available  self-reported  data  from  private 
prison  companies,  from  The  2000  Correc- 
tions Yearbook,  the  average  turnover  rate  at 
privately-operated  prisons  was  52.2%  while 
the  average  rate  at  public  prisons  was  16%. 

More  recently,  according  to  a De- 
cember 2008  Texas  Senate  Committee  on 
Criminal  Justice  report:  “[d]uring  FY  2008 
the  correctional  officer  turnover  rate  at  the 
seven  private  prisons  [in  Texas]  was  90 
percent  (60  percent  for  the  five  privately- 
operated  state  jails),  which  in  either  case  is 
higher  than  the  24  percent  turnover  rate 
for  TDCJ  correctional  officers  during  FY 
2008.” 

Other  examples  include  a 2013  report 
by  Ohio’s  Correctional  Institution  Inspec- 
tion Committee,  which  noted  higher  staff 
turnover  rates  at  the  CCA-owned  and 
operated  Lake  Erie  Correctional  Institu- 
tion. “In  December  2012,  the  staff  turnover 
rate  for  total  staff  exceeded  20  percent. 
Correctional  officer  turnover  rate  was  re- 
ported as  19.7  percent,”  the  report  found. 
“In  comparison,  the  DRC  [state  corrections 
department]  staff  turnover  rate  is  reportedly 
12.7  percent.” 

Further,  a March  2013  report  by  MGT 
of  America,  commissioned  by  New  Hamp- 
shire officials  to  evaluate  responses  to  the 
state’s  RFP  for  a private  prison  contract, 
stated:  “In  prior  MGT  studies  of  private 
correctional  facility  operations,  we  have 
found  private  correctional  facilities  with 
annual  staff  turnover  rates  of  42  percent 
compared  to  13.3  percent  for  nearby  public 
facilities.  High  turnover,  which  can  result 
from  non-competitive  compensation  levels, 
produces  a chronically  inexperienced  work 
force  with  direct  implications  for  the  integ- 


rity of  facility  security  and  safety.” 

Consequently,  when  comparing  quality 
of  service  at  private  versus  public  prisons, 
staff  turnover  and  the  impact  it  has  on 
facility  operations  can  constitute  a useful 
performance  measure. 

C.  ACA  Accreditation 

The  Hakim  and  Blackstone  study  cited 
standards  established  by  the  American 
Correctional  Association  (ACA)  as  an 
appropriate  measure  for  quality  of  service, 
calling  ACA  accreditation  a “robust  and 
useful  practical  indicator  of  quality  in  the 
operations  and  management  of  prisons.” 
However,  using  ACA  accreditation  as  a 
benchmark  for  correctional  quality  is  prob- 
lematic and  impractical  for  several  reasons. 

The  ACA  is  a private  organization, 
primarily  composed  of  and  directed  by 
current  and  former  corrections  officials, 
that  establishes  its  own  standards  with  no 
oversight.  The  ACA  basically  “sells”  ac- 
creditation to  correctional  facilities  (both 
public  and  private)  by  charging  substantial 
fees.  According  to  an  ACA  pricing  chart, 
accreditation  fees  range  from  $8,100  to 
$19,500  depending  on  the  number  of  days 
and  auditors  involved,  and  the  number  of 
facilities  being  accredited.  The  ACA  relies 
heavily  on  such  fees;  it  reported  receiving 
more  than  $4.5  million  in  accreditation  fees 
in  2011  - almost  half  its  total  revenue  that 
year.  The  organization  thus  has  a financial 
incentive  to  “sell”  as  many  accreditations 
as  possible. 

There  is  also  a potential  conflict  of 
interest  relative  to  ACA  accreditation  be- 
ing used  as  a quality  of  service  measure  for 
private  prisons,  because  close  connections 
exist  between  the  ACA  and  the  private 
prison  industry.  The  ACA’s  past  president, 
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Davidson  County, Tennessee,  SheriffDaron 
Hall,  is  a former  CCA  program  manager, 
while  CCA  vice  president  Harley  Lappin 
and  CCA  warden  Cherry  Lindamood  serve 
on  the  ACA’s  Standards  Committee. 

Further,  the  ACA  accreditation  process 
is  basically  a paper  audit;  the  ACA  does  not 
provide  oversight  or  ongoing  monitoring 
of  correctional  facilities,  but  only  verifies 
whether  a facility  has  policies  that  comply 
with  the  ACA’s  self-promulgated  standards. 

According  to  a 2003  report  by  Abt 
Associates,  an  independent  research  firm, 
“Achieving  ACA  accreditation  is  not  an 
outcomes-based  performance  goal.  Rather, 
ACA  standards  primarily  prescribe  proce- 
dures.The  great  majority  of  ACA  standards 
are  written  in  this  form:  ‘The  facility  shall 
have  written  policies  and  procedures  on....’ 
The  standards  emphasize  the  important 
benefits  of  procedural  regularity  and  effec- 
tive administrative  control  that  flow  from 
written  procedures,  and  careful  documen- 
tation of  practices  and  events.  But,  for  the 
most  part,  the  standards  prescribe  neither 
the  goals  that  ought  to  be  achieved  nor  the 
indicators  that  would  let  officials  know  if 
they  are  making  progress  toward  those  goals 


over  time.” 

As  a result,  some  facilities  have  ex- 
perienced significant  problems  despite 
being  accredited.  For  example,  the  CCA- 
operated  Otter  Creek  Correctional  Center 
in  Kentucky  was  accredited  by  the  ACA  in 
2009  when  at  least  five  prison  employees 
were  prosecuted  for  raping  or  sexually 
abusing  prisoners.  Two  states  withdrew 
their  female  prisoners  from  Otter  Creek 
following  the  sex  scandal,  but  the  facility 
retained  its  ACA  accreditation. 

The  privately-operated  Walnut  Grove 
Youth  Correctional  Facility  in  Mississippi 
was  accredited  by  the  ACA  even  though  the 
U.S.  Department  of  Justice  found  “systemic, 
egregious  practices”  at  the  facility,  includ- 
ing “brazen”  sexual  activity  between  staff 
and  offenders  that  was  “among  the  worst 
that  we’ve  seen  in  any  facility  anywhere  in 
the  nation.” 

And  as  noted  above,  the  ACA- accred- 
ited, CCA-operated  Idaho  Correctional 
Center  has  been  cited  for  extremely  high 
levels  of  violence,  understaffing  and  fraudu- 
lent reporting  of  staffing  hours.  A video  of 
CCA  officers  failing  to  intervene  while  one 
prisoner  was  brutally  beaten  by  another  has 


been  widely  circulated.  CCA  was  held  in 
contempt  by  a federal  court  in  September 
2013,  and  a separate  suit  alleges  that  CCA 
employees  collaborated  with  gang  members 
to  maintain  control  at  the  prison.  Regard- 
less, the  prison  remained  accredited  by  the 

ACA. 

These  examples  illustrate  that  ACA 
accreditation  is  a poor  measure  of  quality 
of  service,  whether  for  public  or  privately- 
operated  correctional  facilities. 

D.  Recidivism  Rates  Redux 

As  discussed  previously,  a number  of 
studies  have  measured  recidivism  outcomes 
in  public  and  private  prisons.  Yet  recidivism 
is  typically  not  used  as  a quality  of  service 
benchmark  with  respect  to  prison  privati- 
zation; only  recently  has  one  state  decided 
to  adopt  recidivism  rates  as  a performance 
measure. 

In  2013,  Pennsylvania  officials  an- 
nounced they  would  provide  financial 
incentives  to  privately-operated  community 
corrections  facilities  - halfway  houses  - that 
are  able  to  reduce  recidivism  rates  of  offend- 
ers released  from  those  facilities. 

The  initiative  followed  a report  that 
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Public  & Private  Prison  Costs  (cont.) 


found  high  recidivism  rates  in  the  state, 
with  prisoners  released  from  halfway  houses 
(most  of  which  are  privately-operated)  hav- 
ing higher  rates  than  those  released  directly 
from  prison.  An  average  recidivism  rate 
based  on  data  from  the  report  is  used  as  a 
baseline,  and  privately-operated  community 
corrections  facilities  must  meet  the  baseline 
rate  within  a standard  deviation  or  risk  los- 
ing their  contracts.  Those  that  achieve  rates 
at  least  10%  lower  than  the  baseline  will 
receive  a financial  bonus  of  one  percent  of 
the  contract  amount. 

“It’s  not  unreasonable  for  us  to  expect 
them  to  have  an  impact  on  crime,  because 
that’s  what  we’re  paying  them  to  do,”  said 
Pennsylvania  Department  of  Corrections 
Secretary  John  E.  Wetzel.  “We  want  to 
measure  performance.  We  want  quantifi- 
able performance,”  added  Kristofer  Bret 
Bucklen,  director  of  the  DOC’s  Office  of 
Planning,  Research  and  Statistics. 

The  DOC’s  community  corrections 
contracts  were  rebid  in  2013  to  include 
the  recidivism  rate  performance  measure 
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provisions.  According  to  Bucklen,  the 
initial  performance  measure  period  was 
based  on  recidivism  data  for  an  abbreviated 
three-month  span  from  December  2013  to 
March  2014,  while  future  periods  will  cover 
six-month  spans. 

Bucklen  said  the  state’s  approximately 
40  privately-operated  community  correc- 
tions facilities  achieved  an  average  16.4% 
reduction  in  the  benchmark  recidivism  rate 
during  the  initial  three-month  performance 
measure  period.  This  indicates  that,  given 
the  proper  incentives  (financial  bonuses) 
and  disincentives  (potential  loss  of  con- 
tracts), private  contractors  can  be  motivated 
to  meet  specified  performance  standards. 

V.  Opportunity  Costs 

Finally,  there  is  one  last  cost  factor 
that  should  be  taken  into  consideration 
when  comparing  public  and  privately- 
operated  prisons:  the  opportunity  cost 
of  contracting  with  for-profit  prison 
companies  rather  than  pursuing  alterna- 
tive solutions  to  prison  overcrowding. 
Opportunity  cost  is  the  relative  cost  of 
selecting  one  option  over  another,  given 
multiple  choices. 

The  prison  and  jail  population  in  the 
United  States  has  increased  dramatically 
over  the  past  several  decades,  from  around 
646,000  in  1983  to  around  2.2  million  as 
of  2015,  coinciding  with  our  nation’s  in- 
cessant War  on  Crime  and  War  on  Drugs. 
In  the  1980s  and  1990s,  a series  of  I-can- 
be-tougher-on-crime-than-you  laws  were 
enacted,  spurred  by  the  aforementioned 
domestic  wars  and  a steady  drumbeat  of 
violent  crime  coverage  by  the  news  media. 
Such  laws  included  mandatory  minimums, 
truth-in-sentencing  statutes  and  three- 
strikes  laws,  which  require  lengthy  prison 
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terms  or  life  sentences  for  certain  offenders. 

Consequently,  more  people  were  ar- 
rested (mainly  for  drug-related  offenses), 
prosecuted,  convicted  and  sent  to  prison, 
where  they  served  longer  sentences.  Prison 
release  policies  concurrently  became  more 
restrictive;  for  example,  parole  in  the  federal 
prison  system  was  abolished  in  1987.  With 
more  people  entering  the  prison  system  to 
serve  longer  sentences  and  fewer  leaving, 
the  U.S.  prison  population  expanded  rap- 
idly - increasing  about  350%  from  1983  to 
the  present. 

The  growing  prison  population  in  turn 
created  a market  for  additional  prison  and 
jail  beds,  and  for-profit  companies  such  as 
CCA  and  the  GEO  Group  were  established 
to  capitalize  on  that  market  demand. 

At  the  beginning  of  the  1980s  there 
were  no  privately-operated  adult  cor- 
rectional facilities  in  the  United  States. 
As  of  2013,  approximately  124,000  state 
and  federal  prisoners  were  held  in  for- 
profit  lock-ups  - around  8.3%  of  that  total 
population.  This  does  not  include  thousands 
more  in  privatized  immigration  detention 
centers  and  local  jails. 

So  long  as  public  officials  confronted 
with  expanding  prison  populations  could 
house  their  excess  prisoners  in  privately-op- 
erated facilities,  they  did  not  have  to  pursue 
politically  unpopular  “soft-on-crime”  op- 
tions such  as  sentencing  reforms,  early 
releases  or  alternatives  to  incarceration. 

Absent  private  prisons  and  the  ad- 
ditional bed  space  they  provide,  policy 
makers  would  have  been  forced  to  turn  to 
other  solutions  to  address  problems  associ- 
ated with  prison  overcrowding  and  mass 
incarceration  - solutions  that  are  only  now 
being  implemented  due  to  the  recent  Great 
Recession  and  its  impact  on  government 
budgets. 

Such  solutions  include  sentencing 
reform,  early  prisoner  releases,  justice 
reinvestment  initiatives,  expanded  clem- 
ency projects,  alternatives  to  incarceration, 
more  funding  for  reentry  programs,  and 
even  marijuana  decriminalization  and  le- 
galization. A growing  number  of  states  are 
reducing  their  prison  populations  and  even 
closing  correctional  facilities. 

Private  prison  companies,  however, 
have  little  incentive  to  seek  reductions  in 
incarceration  levels.  As  stated  in  CCA’s 
2014  annual  report,  with  respect  to  busi- 
ness and  industry  risk  factors,  “Our  growth 
is  generally  dependent  upon  our  ability  to 
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obtain  new  contracts  to  develop  and  man- 
age correctional  and  detention  facilities. 
This  possible  growth  depends  on  a number 
of  factors  we  cannot  control,  including 
crime  rates  and  sentencing  patterns  in  vari- 
ous jurisdictions,  governmental  budgetary 
constraints,  and  governmental  and  public 
acceptance  of  privatization.  The  demand  for 
our  facilities  and  services  could  be  adversely 
affected  by  the  relaxation  of  enforcement 
efforts,  leniency  in  conviction  or  parole 
standards  and  sentencing  practices  or 
through  the  decriminalization  of  certain 
activities  that  are  currently  proscribed  by 
criminal  laws.” 

Specifically,  CCA  noted  that  risk  fac- 
tors for  the  company  included  “changes 
with  respect  to  drugs  and  controlled 
substances  or  illegal  immigration,”  which 
“could  affect  the  number  of  persons  ar- 
rested, convicted,  and  sentenced,  thereby 
potentially  reducing  demand  for  correc- 
tional facilities  to  house  them.” 

In  summary,  by  providing  additional 
overflow  bed  space  for  the  past  three  de- 
cades the  private  prison  industry  has  helped 
to  stymie  sentencing  and  other  criminal 
justice  reforms  that  would  have  reduced  the 


prison  population,  and  thus  the  overall  cost 
of  our  justice  system  - which  is  currently 
estimated  at  around  180  billion  annually. 

This  is  the  opportunity  cost  of  contract- 
ing with  for-profit  prison  companies  rather 
than  pursuing  other  options  to  address  our 
nation’s  reliance  on  mass  incarceration. 

Conclusion 

Ultimately,  cost  comparisons  between 
private  and  public  prisons  may  best  be 
accomplished  by  examining  actual  costs 
incurred  during  separate  time  periods  when 
the  same  facility  is  privately  and  publicly 
operated,  and  houses  a similar  prisoner 
population. That  would,  in  theory,  constitute 
an  apples-to-apples  comparison  rather  than 
apples-to-oranges  - or  fish.  Fortunately 
there  are  several  instructive  examples  in 
this  regard. 

CCA  managed  the  Hernando  County 
jail  in  Florida  for  22  years,  until  the  com- 
pany and  county  parted  ways  in  2010. 
According  to  the  Tampa  Bay  Times,  one 
year  after  the  switch  from  private  to  public 
management,  “[i]n  total,  with  an  annual 
jail  budget  of  110.9  million,  jail  officials 
say  they’re  saving  taxpayers  more  than  II 


million  this  year,  compared  to  what  CCA 
would  have  charged  the  county.”  Accord- 
ing to  another  news  report,  CCA’s  “actual 
costs”  for  operating  the  Hernando  County 
jail  in  2009  were  112.3  million,  with 
projected  costs  of  111  million  for  2010. 
County  officials  confirmed  that  after  the 
Sheriff’s  Office  assumed  management  of 
the  jail,  the  budget  in  FY  2011  - the  first 
full  year  of  operation  - was  110.9  million. 
The  budget  for  FY  2012  was  110.62  mil- 
lion, while  the  budget  for  FY  2013  was 
110.53  million  - all  less  than  what  the 
county  had  been  paying  CCA. 

CCA  also  operated  the  Bay  County 
Jail  in  Florida  until  2008,  when  the  sheriff 
took  over  management  of  the  facility.  Local 
officials  confirmed  that  during  the  last  year 
of  CCA’s  contract  (FY  2007-2008),  the 
county  paid  the  company  116.6  million. 
During  the  first  year  after  the  Sheriff’s 
Office  assumed  management  at  the  jail 
(FY  2008-2009),  actual  operational  costs 
were  115.9  million;  during  the  second 
year  (FY  2009-2010),  actual  operational 
costs  were  116.5  million.  The  county  noted 
that  “if  CCA  had  continued  operating  the 
jail  at  the  figures  it  had  proposed  before 
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reducing  and  ultimately  ending  the  use  of 
private  facilities  to  house  federal  prisoners. 
[See:  PLN,  Sept.  2016,  p.28],  ft 

*Alex  Friedmann  serves  as  associate  director  of 
the  Human  Rights  Defense  Center  and  manag- 
ing editor  o/Prison  Legal  News.  He  also  serves 
in  a non-compensated  capacity  as  president  of 


the  Private  Corrections  Institute  (www.pri- 
vateci.org),  which  opposes  the  privatization  of 
correctional  services.  He  served  ten  years  behind 
bars,  including  six  years  at  a CCA-operated 
prison  in  Tennessee, prior  to  his  release  in  1 999. 
This  is  an  edited  version  of  a longer,  footnoted 
article  published  in  the  Fordham  Urban  Law 
Journal  (Vol.  XLII,  No.  2). 


U.S.  Department  of  Justice  Finds  Fault 
with  Privatized  Federal  Prisons 

by  Christopher  Zoukis 


Public  & Private  Prison  Costs  (cont.) 


an  impasse  was  reached  and  they  walked 
away,”  the  costs  would  have  been  116.7 
million  in  FY  2008-09  and  $17.1  million 
in  FY  2009-10. 

In  spite  of  these  real  world  examples, 
and  this  article’s  extensive  discussion  of 
cost-shifting  factors,  the  original  question 
remains:  do  private  prisons  save  money? 
Considering  the  numerous  and  complicated 
factors  involved  in  cost  comparisons  of 
public  and  privately-operated  facilities,  and 
the  corresponding  difficulties  in  conducting 
such  studies,  it  is  possible  that  we  are  simply 
asking  the  wrong  question. 

The  right  one  may  be:  should  we  incar- 
cerate people  in  private,  for-profit  prisons 
even  if  they  do  save  money? 

Regardless,  to  paraphrase  the  late 
Richard  Culp,  Associate  Professor  at  the 
John  Jay  College  of  Criminal  Justice,  if  three 
decades  of  experience  with  and  research 
related  to  prison  privatization  have  not  led 
to  demonstrable  cost  savings  or  quality  of 
service  outcomes,  resulting  in  the  continued 
need  for  articles  such  as  this  one,  then  we 
need  to  take  a different  approach  relative 
to  our  nation’s  carceral  policies,  practices 
and  priorities. 

Ed.  Note:  In  August  2016,  the  Office  of  the 
Inspector  General  of  the  U.S.  Department 
of  Justice  issued  a report  that  was  sharply 
critical  of  privately-operated  federal  prisons, 
finding  higher  levels  of  violence  and  use  of 
force  incidents,  and  questionable  cost  savings 
(see  the  following  article).  Based  in  part  on 
that  report,  on  August  18,  2016,  Deputy 
Attorney  General  Sally  Cl  Yates  issued  a 
memo  stating  the  government  would  begin 


Privately-operated  federal  prisons, 
also  known  as  contract  prisons,  have 
more  violence,  use-of-force  incidents  and 
contraband  seizures  than  facilities  run 
by  the  federal  Bureau  of  Prisons  (BOP), 
among  other  findings  in  an  August  2016 
report  by  the  U.S.  Department  of  Justice’s 
Office  of  the  Inspector  General  (OIG). 

The  86-page  report  examined  data 
from  14  private  prisons  that  contract  with 
the  BOP;  those  CAR  (Criminal  Alien 
Requirement)  facilities  hold  around  27,000 
non-citizen  federal  prisoners  who  are  sub- 
ject to  deportation  after  completing  their 
prison  terms.  The  data  collected  was  com- 
pared to  14  BOP  institutions  with  similar 
demographics. 

The  OIG  also  visited  three  of  the 
private  prisons  - the  Giles  W.  Dalby  Cor- 
rectional Facility  and  Eden  Detention 
Center  in  Texas,  and  the  Rivers  Correc- 
tional Institution  in  North  Carolina.  All 
had  been  cited  by  the  BOP  for  more  than 
one  safety  and  security  problem,  though 
“[n]one  of  the  three  prisons  lost  its  ACA  ac- 
creditation because  of  these  security  related 
deficiencies,”  the  report  stated. 


The  facilities  examined  by  the  OIG 
were  operated  by  a trio  of  for-profit 
companies:  GEO  Group,  Corrections 
Corporation  of  America  (CCA)  and 
Management  8c  Training  Corp.  (MTC). 
The  BOP  paid  the  companies  $639  mil- 
lion to  run  all  14  contract  prisons  in  fiscal 
year  2014. 

Although  the  privately-operated 
facilities  hold  “primarily  low  security, 
criminal  alien  adult  males  with  90  months 
or  less  remaining  to  serve  on  their  sen- 
tences,” the  OIG’s  scathing  report  found 
they  were  more  dangerous  and  less  secure 
than  BOP-managed  institutions.  The 
report  noted  the  “[cjontract  prisons  had 
more  frequent  incidents  per  capita  of 
contraband  finds,  assaults,  uses  of  force, 
lockdowns,  guilty  findings  on  inmate 
discipline  charges,  and  selected  categories 
of  grievances.” 

Experts  familiar  with  the  poor  track 
record  of  privatized  prisons  were  not 
surprised  by  the  results  of  the  OIG’s  in- 
vestigation. 

“This  is  the  latest  in  a whole  series  of 
reports  and  investigations  that  have  found 
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very  serious  issues  with  Bureau  of  Prisons’ 
shadow  systems  of  private  prisons,”  said 
Carl  Takei,  staff  attorney  with  the  ACLU’s 
National  Prison  Project  and  co-author  of 
a 2014  report,  “Warehoused  and  Forgot- 
ten: Immigrants  Trapped  in  Our  Shadow 
Private  Prison  System.” 

The  OIG  report  evaluated  data  col- 
lected from  fiscal  years  2011  through 
2014  in  eight  categories:  1)  contraband, 
2)  incident  reports,  3)  lockdowns,  4) 
prisoner  discipline,  5)  phone  monitoring, 
6)  selected  grievances,  7)  urinalysis  drug 
testing  and  8)  sexual  misconduct.  “With 
the  exception  of  fewer  incidents  of  posi- 
tive drug  tests  and  sexual  misconduct,  the 
contract  prisons  had  more  incidents  per 
capita  than  the  BOP  institutions  in  all  of 
the  other  categories  of  data  we  examined,” 
the  OIG  stated. 

For  example,  “[t]he  contract  prisons 
had  more  frequent  incidents  per  capita  for 
three  of  the  four  types  of  contraband  we 
analyzed:  cell  phones,  tobacco,  and  weap- 
ons. Also,  we  examined  10  types  of  reports 
of  incidents  and  found  that  the  contract 
prisons  had  higher  rates  of  assaults  and  uses 
of  force.  In  addition,  the  contract  prisons 
had  more  lockdowns,  more  guilty  findings 
on  serious  inmate  discipline  charges,  and 
more  grievances  submitted  by  inmates  in 
selected  categories.  Finally,  although  the 
contract  prisons  are  not  subject  to  a mini- 
mum requirement  for  monitoring  inmate 
phone  calls,  we  found  that  they  monitored 
a lower  percentage.” 

The  report  specifically  found  that 
prisoner-on-prisoner  assaults  were  28% 
higher  in  contract  prisons,  contraband  cell 
phones  were  confiscated  eight  times  more 
frequently,  institutional  lockdowns  were 
nine  times  more  likely  to  occur  and  private 
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prison  officials  were  improperly  using  soli- 
tary confinement  to  house  prisoners  who 
had  not  committed  disciplinary  infractions 
due  to  a lack  of  bed  space  in  the  general 
population.  The  OIG  also  noted  there  have 
been  five  major  disturbances  at  contract 
prisons  since  December  2008,  and  cited 
understaffing  as  a contributing  problem. 

Further,  the  report  found  that  “the 
BOP  needs  to  improve  how  it  monitors 
contract  prisons  in  several  areas.”  At  the 
time  of  the  review,  the  BOP  attempted  to 
ensure  the  proper  provision  of  healthcare 


services  at  contract  prisons  with  a seven- 
part  checklist. 

The  OIG  found,  however,  that  “none  of 
the  seven  health  services  checklist  observa- 
tion steps,  individually  or  when  considered 
together,  examined  whether  the  contractors 
were  providing  basic  medical  care  to  the 
inmates.”  As  a result,  “the  BOP  cannot  as 
effectively  ensure  that  contract  prisons  com- 
ply with  contract  requirements  and  BOP 
policies  in  these  areas  and  that  inmates  in 
contract  prisons  receive  appropriate  health 
and  correctional  services.” 
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US  DOJ  Private  Prison  Report 
(cont.) 

The  report  illustrated  the  failure  of  the 
BOP’s  health  care  monitoring  by  noting 
that  one  of  the  privately-operated  facili- 
ties, which  was  supposedly  in  compliance 
with  the  checklist,  did  not  have  a full-time 
physician  for  eight  months  or  a dentist  for 
six  weeks.  BOP  policy  requires  the  pres- 
ence of  a full-time  doctor  and  dentist  at  all 
facilities  at  all  times. 

Although  the  BOP  had  onsite  monitors 
at  the  contract  prisons  and  was  responsible 
for  monitoring  the  facilities’  contractual 
performance,  that  did  not  prevent  the  defi- 
ciencies cited  in  the  OIG  report. 

With  respect  to  cost  comparisons,  the 
OIG  wrote,  “Because  the  BOP  does  not 
receive  the  breakdown  of  cost  information 
under  the  fixed-price  prison  contracts, 
we  were  not  able  to  analyze  and  compare 
costs  incurred  by  function  or  department 
between  the  contract  prisons  and  BOP 
institutions  as  part  of  this  review.  Moreover, 
we  were  unable  to  compare  the  overall  costs 
of  incarceration  between  BOP  institutions 
and  contract  prisons  in  part  because  of  the 
different  nature  of  the  inmate  populations 
and  programs  offered  in  those  facilities. 
The  BOP  does  calculate  the  overall  per 
capita  annual  and  daily  costs  for  housing 
its  inmates  in  both  BOP  institutions  and 
contract  prisons.  However,  because  of  the 
factors  discussed  above,  we  do  not  draw, 
and  caution  against  drawing  the  conclusion 
from  that  data  ...  that  contract  prisons  are 
necessarily  lower  cost  than  BOP  institu- 
tions on  an  overall  basis.” 

The  OIG  made  four  recommendations 
to  address  the  problems  it  had  identified 
at  the  privately-operated  facilities.  First, 
convene  a group  of  BOP  experts  “to 
evaluate  why  contract  prisons  had  more 
safety  and  security  incidents  per  capita 
than  BOP  institutions  in  a number  of  key 
indicators,  and  identify  appropriate  action, 
if  necessary.”  Second,  verify  that  prisoners 
are  receiving  basic  medical  care.  Third, 
ensure  that  the  BOP’s  contract  monitoring 
process  addresses  “vital  functions  related 
to  the  contract,”  including  validation  of 
staffing  levels;  and  fourth,  reevaluate  the 
monitoring  process  on  a regular  basis  to 
ensure  it  is  adequate  for  contract  compli- 
ance oversight. 

Officials  from  CCA,  GEO  Group  and 


MTC  blamed  the  unique  demographic  of 
the  populations  at  BOP  contract  prisons 
for  the  shortcomings  described  in  the 
report  - in  effect,  blaming  the  prisoners 
for  the  operational  deficiencies  identified 
by  the  OIG. 

One  CCA  official  wrote  that  the 
“criminal  alien  population  housed  in  con- 
tract facilities”  had  more  gang  members 
who  were  “significantly  more  likely  to  be 
involved  in  violence  and  misconduct,” 
ignoring  the  fact  that  the  private  prisons 
housed  low  and  minimum-security  prison- 
ers serving  relatively  short  sentences,  and 
that  gang  members  are  present  in  BOP-run 
prisons,  too. 

Given  the  perverse  economic  incen- 
tives that  contract  facilities  have  to  cut 
costs  in  order  to  generate  profit,  it  is  highly 
unlikely  that  the  failures  documented  by  the 
OIG  resulted  solely  or  primarily  from  the 
nature  of  the  prisoner  population. 

Regardless  of  the  reasons  for  the  defi- 
ciencies cited  in  the  OIG’s  report,  the  report 
made  it  clear  there  are  serious  problems 
at  privately-operated  federal  prisons.  The 
ACLU’s  Carl  Takei  said  it  was  time  for 


OVER  THE  PAST  SEVERAL  YEARS,  THE 

Alabama  Public  Service  Commission 
(PSC)  has  issued  a series  of  orders  that 
revise  an  October  2013  order  related  to  rule 
changes  for  Inmate  Calling  Services  (ICS). 
The  PSC  issued  its  most  recent  directive  in 
February  2016,  adopting  rate  caps  set  by 
the  Federal  Communications  Commission 

(FCC). 

For  decades,  phone  calls  made  by  pris- 
oners have  posed  a financial  hardship  for 
their  friends  and  family  members  who  pay 
for  the  calls,  while  providing  huge  profits  for 
the  telecom  companies  that  hold  monopoly 
prison  and  jail  ISC  contracts.  “Commission” 
kickbacks  paid  to  the  government  agen- 
cies that  award  the  contracts  have  helped 
drive  higher  phone  rates.  [See:  PLN,  April 
2011,  p.l]. 

The  PSC’s  new  rules  considerably 
change  the  ICS  landscape  in  Alabama. 

In  February  2014,  the  FCC  imple- 
mented interim  interstate  rate  caps,  causing 
several  ICS  providers  to  inform  prison  and 


the  BOP  to  move  away  from  the  use  of 
for-profit  facilities. 

“Federal  officials  should  be  reconsider- 
ing their  [reliance]  on  private  prisons  and 
developing  plans  to  begin  cancelling  these 
contracts,  rather  than  continuing  this  ex- 
periment,” he  stated. 

Numerous  other  advocates,  including 
the  Human  Rights  Defense  Center,  the 
parent  organization  of  PLN,  agreed  and 
issued  statements  and  press  releases  in 
support  of  the  OIG’s  findings  after  Deputy 
Attorney  General  Sally  CP  Yates  sent  a 
memo  to  the  BOP  on  August  18,  2016 
to  begin  the  process  of  “reducing  - and 
ultimately  ending  - our  use  of  privately 
operated  prisons.”  [See:  PLN,  Sept.  2016, 
p.28].  That  decision  does  not,  however, 
impact  state  prisons,  immigration  deten- 
tion centers  or  local  jails  that  are  run  by 
for-profit  companies. 

Sources:  www.oig.justice.gov;  www.the- 
guardiaji.  com;  www.  huffingtonpost.  com; 
“Review  of  the  Federal  Bureau  of  Prisons’ 
Monitoring  of  Contract  Prisons,  ” OIG  16-06 
(August  2016) 


jail  officials  that  they  were  ending  commis- 
sion kickbacks  for  interstate  calls.  Before 
the  rate  caps,  a 15-minute  interstate  call 
from  a state  prison  in  Alabama  cost  117.30 
while  an  intrastate  (in-state)  call  cost  $6.75. 
The  FCC’s  rate  caps  limited  interstate  col- 
lect calls  to  $0.25/min.  and  prepaid/debit 
calls  to  $0.21/min.  [See:  PLN,  Dec.  2013, 
pY], 

When  setting  in-state  rate  caps  in  July 
2014,  the  Alabama  PSC  found  the  ICS 
costs  for  jails  were  higher  than  those  for 
prisons.  It  also  sought  to  protect  the  public 
interest  by  not  severely  impacting  prison 
and  jail  budgets  immediately.  As  such,  the 
PSC  set  an  intrastate  rate  cap  of  $0.30/min. 
for  jails  in  the  first  year  of  implementation, 
$0.28/min.  for  the  second  year  and  $0.25/ 
min.  for  the  third  year.  For  Alabama  state 
prisons,  the  intrastate  rate  cap  was  $0.25/ 
min.  the  first  year,  $0.23/min.  the  second 
year  and  $0.21/min.  the  third  year. 

Further,  the  PSC  prohibited  phone 
cards  from  being  resold  above  their  face 
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value  to  prisoners  and  detainees.  ISC 
providers  must  issue  replacement  prepaid 
calling  cards  with  the  same  unused  bal- 
ance as  the  cards  being  replaced,  and  fully 
transfer  unused  balances  from  expired  call- 
ing cards  to  a new  card  purchased  by  or 
for  a prisoner.  Calling  cards  must  expire  in 
six  months  or  upon  a prisoner’s  release  or 
request  for  a refund. 

The  PSC’s  July  2014  order  reversed 
its  requirement  that  ISC  providers  ofFer 
an  initial  two-minute  call  for  free,  but 
“encouraged”  them  to  do  so.  While  it  also 
found  it  was  impractical  for  prisoners  to 
speak  to  live  customer  service  representa- 
tives, the  PSC  required  ISC  providers  to 
supply  a toll-free  number  for  customer 
inquiries,  and  provide  monthly  paper  ac- 
count statements  upon  request  without 
cost  for  prisoners  to  review. 

To  protect  ISC  providers  from  fraud, 
they  were  authorized  to  establish  a limit 
of  $100  per  payment  for  debit/credit  card 
transactions  and  $300  for  total  debit/ 
credit  card  payments  during  the  most 
recent  30-day  billing  period.  The  PSC 
also  required  ISC  providers  to  include, 
without  extra  charge,  “up  to  5 wireline/ 
wireless  numbers  on  the  call  list  for  prepaid 
ISC  accounts,”  and  prohibited  them  from 
assessing  “additional  charges  or  fees  based 
on  the  underlying  telecommunications 
technology  associated  with  any  telephone 
number.” 

This  article  highlights  only  the  major 
provisions  of  the  PSC’s  105-page  July  2014 
order;  the  full  text  is  available  on  PLN s 
website.  On  December  9,  2014,  the  PSC 
issued  a revised  order  that  made  several 
changes  related  to  ISC  within  Alabama. 
That  order  was  amended  and  stayed  in 
January  2015  due  to  a motion  for  reconsid- 
eration filed  by  ICS  provider  CenturyLink, 
which  noted  that  two  of  its  competitors, 
Securus  Technologies  and  Global  TePLink 
(GTL),  had  filed  challenges  to  the  PSC’s 
order  in  both  the  Alabama  Supreme  Court 
and  Montgomery  County  Circuit  Court. 

On  April  10, 2015,  the  state  Supreme 
Court  ordered  that  the  actions  filed  by 
Securus  and  GTL  be  held  in  abeyance 
pending  the  resolution  of  their  cases  pend- 
ing before  the  circuit  court.  The  PSC  then 
lifted  its  stay  on  its  prior  order  related  to 
ICS  reforms,  with  the  intrastate  rate  caps 
and  limits  on  certain  fees  going  into  effect 
beginning  July  13,2015. 

However,  the  FCC  issued  an  order 


in  November  2015  that  further  reformed 
the  prison  phone  industry,  including  new 
rate  caps  for  both  interstate  and  in-state 
calls  [see:  PLN,  Dec.  2015,  p.40],  and  the 
Alabama  PSC  entered  a revised  order  in 
February  2016.  The  PSC  noted  the  FCC’s 
reforms  were  “virtually  identical  to  this 
Commission’s  regulation  of  in-state  ICS. 
Both  the  FCC  and  this  Commission  place 
caps  on  prepaid  and  debit  ICS  calls,  limit 
the  type  and  amount  of  ancillary  fees,  and 
find  that  site  commissions  should  not  be 
included  as  a cost  to  set  rate  caps. ’’The  PSC 


adopted  the  rate  caps  set  in  the  FCC’s  No- 
vember 2015  order,  which  went  into  effect 
at  Alabama  prisons  on  March  17,2016  and 
in  jails  on  June  20, 2016. 

Even  though  the  FCC’s  order  has  been 
stayed  nationally  by  the  D.C.  Circuit  Court 
of  Appeals  due  to  challenges  filed  by  Secu- 
rus, GTL  and  corrections  officials,  Alabama 
prisoners  have  benefited  from  the  lower 
intrastate  rate  caps  set  by  the  PSC,  which 
has  jurisdiction  over  in-state  phone  rates. 

Source:  www.psc.alabama.gov 


From  College  Student  to  Real  Investor  to  Convicted  Felon 

A must  read  book  for  all  White  Collar  Inmates 

This  book,  Subprime  Felon:  Inside  Federal  Prison  Camp,  is  about  Pyerse 
Dandridge,  who  thought  he  was  on  the  way  up.  After  earning  his  BA  in  English 
from  Sacramento  State  University,  he  was  paying  his  daily  expenses  by  toiling 
in  a restaurant  while  working  on  his  novel.  But  his  purchase  of  five  houses 
with  faulty  subprime  loans  cost  him  his  freedom.  After  the  houses  were  lost  to 
foreclosure,  Pyerse  was  prosecuted  by  the  federal  government  for  loan  fraud 
and  sentenced  to  17  months  in  Herlong  Federal  Prison  Camp,  near  the 
Califomia-Nevada  border. 


Subprime  Felon:  Inside  Federal  Prison 
Camp,  is  the  true  story  of  his  real-life 
experience  inside  Herlong  and  at  the 
hallway  house  where  he  was  sent  to 
readjust  to  society.  To  successftdly 
restart  his  life,  he  first  had  to  survive  the 
pettiness,  dehumanization,  and 
psychological  bondage  of  the  prison 
camp.  Then  he  had  to  overcome  his  own 
personal  emotional  challenges,  and 
somehow  use  the  exclusion  from  family 
and  friends  to  his  advantage. 

Though  prison  camp  is  considered  to  be 
easy  prison  time,  Subprime  Felon:  Inside 
Federal  Prison  Camp  shows  that  any 
wrong  move  could  result  in  his  transfer 
to  a much  harsher  prison  and  the 
extension  of  his  sentence  either  of  which 
could  scar  him  for  life. 
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INSIDE  FEDERAL  PRISON  CAMP 


PYERSE  DANDRIDGE 


Subprime  Felon:  Inside  Federal  Prison  Camp  is  Available  NOW 
on  Amazon  and  where  online  books  are  sold  or 
by  mailing  $19(15  + $4  S/H  per  book) : 

Pyerse  Dandridge 
8153  Elk  Grove  Blvd,  Ste  20 
Elk  Grove,  CA  95757 

(Please  include  your  DOC/BOP  Number  and  Instituation/ Agency) 

For  more  information  on  Pyerse  Dandridge 
Please  go  to  www.pyersedandridge.com 

or  contact  him  at  pyerse@pyersedandridge.com  or  916-825-5311 
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PLN HAS  OPPOSED  THE  PRIVATE  PRISON 
industry  since  we  began  publishing  in 
1990;  back  then  the  industry  was  in  its  in- 
fancy, having  started  in  1983  in  its  modern 
incarnation.  Besides  the  political  and  moral 
implications  of  farming  out  correctional 
functions  to  for-profit  corporations,  there 
has  been  the  well-documented  reality  that 
private  prisons  tend  to  be  even  worse  than 
government-run  facilities  in  such  areas  as 
safety,  transparency  and  staffing  levels.  Nor 
has  there  been  any  evidence  that  they  actu- 
ally save  the  government  money. 

So  it  was  a surprise  when  I heard  the 
U.S.  Department  of  Justice’s  announcement 
in  August  2016  that  it  planned  to  phase  out 
its  use  of  private  prisons  because,  well,  they 
were  less  safe  and  more  violent  than  their 
Bureau  of  Prisons  (BOP)  counterparts  and, 
by  the  way,  there  was  no  evidence  they  were 
any  cheaper. 

That  it  took  the  federal  government  a 
scant  33  years  to  realize  this  is  a testament  to 
the  fact  that  they  do  not  read  Prison  Legal  News, 
or  any  other  independent  media  outlet  that 
has  reported  extensively  on  the  private  prison 
industry.  This  month’s  cover  story  on  private 
prison  cost-shifting  by  PLN  managing  editor 
Alex  Friedmann  is  a brief  summary  of  the 
many  problems  within  the  industry.  Whether 
the  BOP  will  actually  stop  using  private  prisons 


Are  Phone  Companies  Taking  Money 
from  You  and  Your  Loved  OnesP 


HRDC  and  PLN  are  gathering  information  about 
the  business  practices  of  telephone  companies 
that  connect  prisoners  with  their  friends  and 
family  members  on  the  outside. 

Does  the  phone  company  at  a jail  or  prison  at 
which  you  have  been  incarcerated  overcharge 
by  disconnecting  calls?  Do  they  charge  excessive 
fees  to  fund  accounts?  Do  they  take  money  left 
over  in  the  account  if  it  is  not  used  within  a 
certain  period  of  time? 

We  want  details  on  the  ways  in  which  prison 
and  jail  phone  companies  take  money  from 
customers.  Please  contact  us,  or  have  the  per- 
son whose  money  was  taken  contact  us,  by 
email  or  postal  mail: 

CWILKINSON@HUMANRIGHTSDEFENSECENTER.ORG 


Prison  Legal  News 

Attn:  Carrie  Wilkinson 
PO  Box  1151 

Lake  Worth,  Florida  33460 


From  the  Editor 

by  Paul  Wright 

in  the  next  five  years  remains  to  be  seen.  In 
Vermont  and  Hawaii,  governors  came  to  office 
pledging  to  end  the  use  of  for-profit  prisons  to 
house  their  state’s  prisoners,  but  years  later  that 
practice  continues  unabated. 

Also,  all  too  often  the  focus  is  on  the 
private  prison  industry  as  an  inherent  ill. 
Private  prisons  are  the  symptom  while  mass 
incarceration  is  the  disease.  Even  if  all  private 
prisons  closed  tomorrow,  there  is  little  likeli- 
hood that  the  prisoners  they  house  - around 
130,000  in  state  and  federal  prisons  nation- 
wide - would  be  releas  ed.  All  that  would  do  is 
put  pressure  on  government  officials  to  enact 
sentencing  reform  or  build  more  prisons,  or 
more  likely,  to  buy  or  lease  the  facilities  from 
the  for-profit  companies  that  own  them. 

The  big  money  for  the  private  prison 
industry  comes  from  detention  contracts 
with  Immigration  and  Customs  Enforce- 
ment (ICE).  As  longtime  readers  of  PLN 
will  recall,  in  1999-2000,  when  CCA  was 
collapsing  under  the  weight  of  its  own 
mismanagement  and  ineptitude  after  the 
first  time  it  converted  to  a real  estate  invest- 
ment trust,  Congress  and  President  Clinton 
stepped  in  with  sweetheart  deals  on  im- 
migration detention  contracts  that  literally 
saved  the  company  from  going  under.  Jeh 
Johnson,  the  Secretary  of  the  Dept  of  Home- 
land Security,  has  said  he  will  announce  in 
late  November,  after  the  elections,  whether 
ICE  will  continue  to  use  for-profit  facilities 
to  house  immigrant  detainees. 

Of  course  the  real  decision  will  be  made 
by  whoever  wins  the  White  House.  Hillary 
Clinton  has  said  she  opposes  private  prisons, 
after  taking  large  donations  from  lobbyists 
for  the  private  prison  industry  and  standing 
by  her  husband  Bill’s  bail-out  of  CCA  in 
1999-2000.  Donald  Trump  has  stated  he 
supports  private  prisons,  though  he  does  not 
seem  wedded  to  them  any  more  than  he  is 
to  anything  else.  Meanwhile,  CCA,  GEO 
Group  and  other  private  prison  firms  will 
be  frantically  lobbying  Congress  and  anyone 
else  with  a say  in  the  matter  to  retain  their 
federal  prison  contracts.  Since  the  private 
prison  industry  has  no  serious  opposition 
- serious  as  in  well-funded,  organized  and 
resourced  - and  to  date  never  has,  it  remains 
to  be  seen  what  will  actually  happen. 

As  I write  this  editorial,  September  9, 
the  45th  anniversary  of  the  Attica  uprising  in 


New  York,  has  passed  - and  it  was  also  the 
date  that  some  prisoners  had  selected  for  a 
national  prison  work  strike  to  protest  their 
enslavement  and  poor  conditions.  News 
reports  have  been  mixed.  If  there  were  any 
organized  protests  at  a facility  you  are  aware 
of,  please  let  us  know  as  we  are  compiling 
news  stories  on  the  work  strikes  and  related 
incidents.  You  can  email  details  to  mmc- 
coin@prisonlegalnews.org,  or  mail  them  to 
our  Florida  office,  Attn.:  Monte  McCoin. 
One  thing  that  was  never  made  clear  by 
the  organizers  was  whether  the  strike  was 
open-ended  or  limited  to  just  September  9. 

The  second  edition  of  The  Habeas  Cite- 
book:  Ineffective  Assistance  of  Counsel  ( THC ), 
by  Brandon  Sample  and  Alissa  Hull,  is  now 
available  and  ready  for  shipping  from  our 
office.  We  have  added  a lot  of  content,  and 
with  275  pages  the  book  has  more  important 
information  than  ever  before.  THC  is  avail- 
able for  $49.95  postpaid.  On  the  good  news 
front,  Brandon  recently  passed  the  Vermont 
bar  and  will  soon  be  a licensed  attorney.  He 
spent  over  a decade  in  the  federal  prison  sys- 
tem as  a jailhouse  lawyer  when  he  authored 
the  first  edition  of  THC,  and  was  a longtime 
contributing  writer  for  PLN.  Congratula- 
tions to  Brandon  on  passing  the  bar!  Alissa, 
the  book’s  co-author,  is  a former  staff  attor- 
ney for  the  Human  Rights  Defense  Center, 
PLNs  parent  organization.  THC  is  the  best 
book  of  its  type  and  a must-have  for  any 
prison  law  library  and  anyone  challenging 
their  criminal  conviction  due  to  ineffective 
assistance  of  counsel.  More  importantly,  the 
book  acts  as  an  important  checklist  for  the 
things  defense  attorneys  are  supposed  to  do 
for  their  clients  - i.e.,  effective  representation. 

Lastly,  we  are  in  the  midst  of  our  an- 
nual fundraiser;  if  you  have  not  yet  made  a 
donation,  please  consider  doing  so.  We  rely 
on  your  support  for  our  advocacy  projects 
like  the  Campaign  for  Prison  Phone  Justice, 
Stop  Prison  Profiteering  campaign  and 
Prison  Ecology  Project.  All  donations,  no 
matter  how  small,  help  us  do  the  work  we 
need  to  do  which  is  often  not  being  done 
by  anyone  else.  Please  encourage  others  to 
donate  as  well.  With  the  holidays  approach- 
ing, a perfect  gift  is  a subscription  to  PLN 
or  some  of  the  books  we  distribute  through 
our  bookstore.  Enjoy  this  issue  and  please 
encourage  others  to  subscribe. 
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Please  Support  Prison  Legal  News 
and  the 

Human  Rights  Defense  Center! 


HUMAN  RIGHTS 
DEFENSE  CENTER 
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Prison  Legal  News,  a project  of  the  non-profit  Human  Rights  Defense  Center  (HRDC),  cannot  fund  its  operations 
through  subscriptions  and  book  sales  alone.  We  rely  on  donations  from  our  readers  and  supporters  - like  you! 

PLN  conducts  only  one  fundraiser  a year;  we  don’t  bombard  our  readers  with  donation  requests,  we  only  ask 
that  if  you  are  able  to  contribute  something  to  our  important  work,  then  please  do  so.  Every  dollar  counts  and 
is  greatly  appreciated  and  will  be  put  to  good  use.  No  donation  is  too  small,  including  books  of  stamps! 

Where  does  your  donation  go?  Here’s  some  of  what  we’ve  done  in  the  past  year: 

• HRDC,  a co-founder  and  leader  of  the  Campaign  for  Prison  Phone  Justice,  continued  to  advocate 
for  lower  prison  and  jail  phone  rates,  including  filing  multiple  comments  on  the  FCC  docket.  This 
is  an  ongoing  project  and  the  FCC’s  rate  caps  are  currently  stayed  by  the  D.C.  Circuit  Court. 

• PLN  filed  censorship  lawsuits  against  jails  in  Cook  County,  IL  and  Cleveland  County,  OK,  and 
filed  a public  records  suit  against  Corizon  in  New  Mexico.  We  settled  censorship  suits  against  the 
Nevada  DOC  and  jails  in  Kane  County,  IL,  Tulare  County,  CA  and  Sullivan  County,  TN.  PLN 
continues  to  challenge  unconstitutional  mail  policies  and  postcard-only  policies  nationwide. 

• We  founded  the  Stop  Prison  Profiteering  Project,  to  address  financial  exploitation  of  prisoners  and 
their  families  by  companies  that  provide  fee-based  services,  such  as  JPay  money  transfers  and 
release  debit  cards.  We  also  founded  the  Prison  Ecology  Project  to  ensure  that  prisoners  and  the 
communities  around  prisons  do  not  suffer  environmental  harms,  and  met  with  EPA  officials. 


With  your  help  we  can  do  more!  Please  send  your  donation  to: 


Prison  Legal  News,  P.O.  Box  1151,  Lake  Worth,  FL  33460 

Or  call  PLN’s  office  at  561-360-2523  and  use  your  credit  card  to  donate. 

Or  visit  PLN’s  website  at  www.prisonlegalnews.org  and  click  on  the  “Donate”  link. 


PLN  Support  Gifts 


Gift  option  I 

As  a luto.il  of  our  gratitude  fur  you  sup- 
port, we  are  providing  the  PLN  card  when 
nuking  a donation  of  $50.  Tin-  card  is  fund 
emhnudered  by  women 
prisoners  In  Bohvta  who 
die  paid  a fair  wage  fur  die 
cards  to  help  support  their 
families. 


Gift  option  2 

In  recognition  of  your  support,  we  are  pro- 
viding the  PLN  hemp  lute  bag  when  mak- 
ing a donation  of  at  least  $75.  Handmade 
in  Vermont  using  hemp  fiber.  Carry  books 
and  grocer- 
ies stylishly 
and  help 
end  die  war 
on  drugs! 


Gift  option  3 


To  show  our  appreciation  for  your  support,  we  arc  providing  the  following  selection  of  books 
lor  you  to  choose  from  when  making  a donation  of  $100. 

Donations  of  $100  or  mure  tan  choose  one  free  title.  Each 
$100  donation  entitles  you  to  another  tree  tide;  l.e.,  donate 
$500  and  yun  get  five  books'  $1,000  and  you  gel  everything 
on  die  page!  Please  circle  the  books  you  want  and  send  the 
cutrcspondmg  durutlun  amount. 
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CASE  LI 
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SH-  M I 


Gift  option  4 

As  a llunk  you  gift  fur  yuot  support,  we  are  providing  tlie  entire  PLN  anlhulogy  of  criti- 
cally ardaimed  books  on  mass  imprisonment 
signed  by  editor  Paul  Wright!  (The  Celling 
of  Ameren.  Prison  Nation  and  Prison  Profi- 
teers) plus  the  PLN  hemp  tote  hag  to  cany 
the  books  in  when  making  a donation  of  $250 
or  more. 


Prison  Legal  News 


27 


October  2016 


Supreme  Court:  Sixth  Amendment  Prevents 
Pretrial  Seizure  of  Untainted  Assets 


On  March  30, 201 6, the  U.S.  Supreme 
Court  reversed  a lower  court  ruling 
that  had  permitted  the  federal  government’s 
pretrial  seizure  of  a criminal  defendant’s 
untainted  assets.  Sila  Luis,  charged  with 
health  care  fraud,  possessed  approximately 
$2  million  in  assets  that  were  unconnected 
to  her  alleged  crime,  and  wanted  to  use  a 
portion  of  those  funds  to  hire  a criminal 
defense  attorney.  The  government  seized  the 
funds,  however,  preventing  her  from  retain- 
ing the  attorney  of  her  choice.  The  Supreme 
Court  held  that  the  seizure  violated  her 
Sixth  Amendment  right  to  counsel. 

According  to  the  Court,  a “federal 
statute  provides  that  a court  may  freeze 
before  trial  certain  assets  belonging  to  a 
criminal  defendant  accused  of  violations  of 
federal  health  care  or  banking  laws,”  citing 
18  U.S.C.  § 1345. Those  assets  include  “(1) 
property ‘obtained  as  a result  of”  the  crime, 
(2)  property ‘traceable’to  the  crime,  and  (3) 
other  ‘property  of  equivalent  value.’” 

In  the  course  of  the  criminal  proceed- 
ing before  the  district  court,  the  parties  had 
stipulated  “that  an  unquantified  amount  of 
revenue  not  connected  to  the  indictment 
[had]  flowed  into  some  of  the  accounts,” 
and  that  Luis  had  “revenue  not  connected  to 
the  indictment”  to  pay  for  real  property  that 
she  owned.  Nevertheless,  the  district  court 
issued  an  order  freezing  all  of  her  assets, 
which  was  affirmed  by  the  Eleventh  Circuit. 

Although  the  government  acknowl- 
edged that  Luis  had  a right  to  counsel  of 
her  choice,  federal  prosecutors  argued  they 


If  the  mailing  address  on  this 
issue  of  PLN  does  not  include 
a subscription  expiration  date 
or  a notation  saying  how  many 
issues  are  left,  then  this  is  a 
free  sample  issue.  To  continue 
receiving  PLN  you  have  to 
subscribe  --  see  page  70! 


by  Derek  Gilna 

wanted  “to  guarantee  that  those  [frozen] 
funds  will  be  available  later  to  help  pay  for 
statutory  penalties  (including  forfeiture  of 
untainted  assets)  and  restitution,  should  it 
secure  convictions.” 

However,  the  Supreme  Court  wrote 
that  “the  property  here  is  untainted;  i.e.  it 
belongs  to  the  defendant,  pure  and  simple  ... 
it  differs  from  a robber’s  loot,  a drug  seller’s 
cocaine,  a burglar’s  tools  or  other  property 
associated  with  the  planning,  implement- 
ing, or  concealing  of  a crime.” 

The  Court  said  the  cases  cited  by  the 
prosecution  concerned  “tainted”  funds, 
unlike  the  facts  in  this  case,  and  that  the 
government  had  not  convincingly  argued 


On  August  25,  2016,  a federal  Dis- 
trict court  in  Oregon  denied  a motion 
to  dismiss  a lawsuit  brought  by  former 
prisoner  Danica  Love  Brown,  who  had  filed 
a class-action  complaint  naming  Stored 
Value  Cards, Inc.  d/b/a  Numi  Financial  and 
Central  National  Bank  and  Trust  Company 
as  defendants. 

Brown’s  complaint  stated  she  “was 
arrested  by  Portland  Police  in  November, 
2014,  during  a peaceful  protest  of  a Mis- 
souri grand  jury’s  decision  not  to  charge 
Officer  Darren  Wilson  in  the  shooting 
death  of  Michael  Brown.  Ms.  Brown  was 
charged  with  interfering  with  a peace  of- 
ficer ...  [and]  was  jailed  for  8 hours  at  the 
Multnomah  County  Jail.” 

Jail  officials  confiscated  $30.97  in 
cash  from  Brown  when  she  was  booked 
into  the  facility.  Upon  her  release,  they  did 
not  return  her  money  but  instead  gave  her 
a prepaid  release  debit  card  with  a balance 
of  $30.97. 

Brown  alleged  that  “release  cards  are 
extremely  profitable  for  Defendants,  who 
charge  their  unwitting  and  unwilling  cus- 
tomers exorbitant  fees  to  possess  and/or  use 
the  cards,  [and  who]  charge  some  consum- 
ers a $5.95  ‘monthly’ service  charge,  [or] ...  a 


that  it  had  an  “interest”  in  Luis’  untainted 
assets  sufficient  to  overcome  the  weight  of 
her  fundamental  Sixth  Amendment  right 
to  counsel.  The  Supreme  Court  emphasized 
that  there  did  not  seem  to  be  controlling 
precedent  authorizing  the  pretrial  forfei- 
ture of  a defendant’s  untainted  funds  and 
property.  Accordingly,  the  Court  concluded 
“that  the  defendant  in  this  case  has  a Sixth 
Amendment  right  to  use  her  own  ‘inno- 
cent’ property  to  pay  a reasonable  fee  for 
the  assistance  of  counsel.”Justice  Clarence 
Thomas  issued  a concurring  opinion,  while 
Justices  Anthony  Kennedy,  Samuel  Alito 
and  Elena  Kagan  dissented.  See:  Luis  v. 
United  States,  136  S.Ct.  1083  (2016).  P 


$3.50  ‘weekly’ service  charge.”  She  claimed 
violations  of  the  federal  Electronic  Fund 
Transfer  Act  (EFTA),  unjust  enrichment, 
conversion  and  violation  of  the  Oregon 
Unfair  Trade  Practices  Act. 

On  February  25,  2016,  the  district 
court  denied  the  defendants’  motion  to 
compel  arbitration  in  the  case,  finding  it  was 
unclear  whether  Brown  had  a meaningful 
choice  when  she  was  presented  with  the 
options  of  receiving  her  money  on  a debit 
card  or  not  at  all  when  she  was  released 
from  jail.  She  had  denied  receiving  - and 
thus  agreeing  to  - the  cardholder  agreement 
when  she  was  given  the  debit  card,  and  the 
court  noted  her  “lack  of  real  alternatives 
when  accepting  the  card.” 

In  denying  arbitration,  the  district 
court  cited  a January  13,  2015  ruling  in  a 
suit  raising  similar  issues  in  Georgia;  the 
court  in  that  case,  which  also  involved 
Stored  Value  Cards,  found  a release  debit 
card  arbitration  clause  was  unenforceable. 
[See:  PLN,  April  2016,  p.38].  That  rul- 
ing was  affirmed  by  the  Eleventh  Circuit 
Court  of  Appeals.  See:  Reagan  v.  Stored 
Value  Cards,  Inc.,  608  Fed.Appx.  895  (11th 
Cir.  2015). 

The  defendants  in  Brown’s  case  then 
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filed  a motion  to  dismiss,  arguing  she  had 
failed  to  state  a cause  of  action.  While  the 
court  found  that  the  EFTA  and  Section 
1983  claims  could  not  be  sustained,  the 
complaint  sufficiently  asserted  violations  of 
state  law  for  the  lawsuit  to  continue. 

According  to  the  district  court’s  sum- 
mary of  the  issues  raised  in  the  motion  to 
dismiss,  the  defendants  argued  they  were 
entitled  to  provide  debit  cards  rather  than 
cash  refunds  because  a valid  contract  existed 
between  the  plaintiff  and  defendants,  al- 
though no  contract  was  alleged  or  attached 
to  the  complaint.  Brown  argued  that  her 
state  law  claims  were  based  on  conversion 
and  unjust  enrichment,  and  that  there  was 
no  contract  between  the  parties  that  incor- 
porated the  fees  and  costs  incurred  by  using 
the  debit  card,  which  formed  the  nexus  of 
her  complaint. 

The  defendants  contended  that  since 
the  sheriff’s  office  that  arrested  Brown  had 
authorized  the  debit  card  contract  it  must 
be  lawful,  and  the  court  held  the  fact  that 
“the  government  authorized  Defendants  to 
act  is  at  least  some  evidence  that  some  people 
in  society  would  find  Defendants’ retention 
of  fees  acceptable,  but  it  hardly  seems  to  be 
the, per  re  ban  on  an  unjust  enrichment  claim 
that  Defendants  propose.” 

In  its  final  analysis  the  district  court 


explained  that  for  a motion  to  dismiss  to  be 
sustained,  the  movants  must  establish  there 
are  no  questions  of  fact  upon  which  relief 
could  be  granted.  In  this  case,  the  court 
found  that  Brown  had  alleged  sufficient 
facts  to  sustain  her  state  law  claims,  and 
the  suit  could  therefore  proceed.  The  court 
also  held  that  returning  money  to  released 
prisoners  was  a traditionally  governmental 
function,  and  thus  the  defendants  were 
acting  under  color  of  state  law  when  per- 
forming that  service. 

The  case  remains  pending  with  Brown 
represented  by  attorneys  from  the  Human 
Rights  Defense  Center  (HRDC),  PLNs 
parent  organization;  Oregon  attorneys  Ben- 
jamin W.  Haile  and  Phil  Goldsmith;  and 
New  York  attorney  Raymond  Audain.  See: 
Brown  v.  Stored  Value  Cards,  Inc.,  U.S.D.C. 
(D.  Ore.),  Case  No.  3:15-cv-01370-MO; 
2016  U.S.  Dist.  LEXIS  113657. 

Release  debit  cards  represent  a growing 
business  in  prisons  and  jails  that  is  increas- 
ingly facing  court  challenges  by  released 
prisoners  who  object  to  the  involuntary 
nature  of  the  cards  and  having  to  pay  fees 
to  access  their  own  money.  [See:  PLN,  June 
2014,  p.20] . HRDC  has  filed  multiple  com- 
ments with  the  federal  Consumer  Financial 
Protection  Bureau,  arguing  for  greater 
regulation  of  release  debit  cards. 


GEO  Group  Still  Invests  in  Florida  Politics 


Prison  Legal  News  has  long  reported 
on  the  financial  partnership  between 
for-profit  prison  firm  GEO  Group  and 
Florida  politicians  - a “legacy  of  cor- 
ruption,” as  detailed  in  PLN s March 
2011  cover  story.  GEO’s  Political  Action 
Committee  (PAC)  in  Florida,  where  the 
company  is  headquartered,  was  disbanded 
in  2011  after  a state  audit  found  the  PAC’s 
partisan  contributions  were  in  excess  of 
the  amount  allowed  by  Florida  law.  [See: 
PLN,  Feb.  2012,  p.19] . More  accusations 
of  improper  political  influence  were  leveled 
against  GEO  in  2012  when  the  FBI  looked 
into  the  relationship  between  the  corpora- 
tion and  former  Florida  House  Speaker 
Ray  Sansom.  [See:  PLN,  Feb  2012,  p.34]. 

Despite  this  past  scrutiny,  on  August 
9, 2016  the  Miami  Herald  reported  that  the 
GEO  Group’s  donations  still  continue  to 
influence  Florida  policymakers.  According 
to  the  newspaper,  GEO  has  directed  at  least 
1288,000  to  politically-connected  commit- 


tees operated  by  Rebecca  and  Joe  Negron  - a 
Congressional  candidate  and  sitting  state 
Senator  known  as  a “power  couple”in  Florida 
politics.  Another  GEO  Group  political  fa- 
vorite is  former  presidential  candidate  Marco 
Rubio,  to  whom  GEO  donated  180,400 
between  July  and  August  2016  alone. 

According  to  www.followthemoney.org, 
which  tracks  campaign  contributions  on  the 
state  level,  from  2002  to  2014,  GEO  Group 
and  Corrections  Corporation  of  America 
gave  over  $5  million  to  Republican  candi- 
dates and  political  groups  in  Florida.  Perhaps 
that’s  why  GEO  is  receiving  new  contracts 
for  reentry  services  in  the  Sunshine  State  as 
the  company  diversifies  its  operations  in  light 
of  the  U.S.  Department  of  Justice’s  recent 
announcement  that  it  plans  to  discontinue 
privately-operated  federal  prisons.  [See: 
PLN,  Sept.  2016,  p.28].P 

Sources:  www.tampabay.com,  Miami  Her- 
ald, www.followthemoney.org 
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Wisconsin  Prison  Enters  into  Consent 
Decree  to  Correct  Tainted  Water 


In  2014,  Wisconsin’s  Fox  Lake  Cor- 
rectional  Institution  (Fox  Lake)  executed 
a consent  decree  with  the  state  Department 
of  Natural  Resources  (WDNR)  in  response 
to  complaints  about  high  levels  of  copper 
and  lead  in  the  prison’s  water  supply. 

WDNR  had  first  given  Fox  Lake  a 
Notice  of  Noncompliance  in  December 
2008,  which  noted  the  facility’s  water  had 
a level  of  copper  “greater  than  the  maxi- 
mum concentration,  or  action  level  that  is 
allowed.”  By  2009  that  problem  had  been 
corrected,  but  in  2012  another  test  revealed 
the  same  water  supply  had  high  levels  of 
lead,  plus  excessive  amounts  of  copper  had 
returned.  Fox  Lake  has  exceeded  maximum 
copper  levels  18  times  and  lead  levels  six 
times  since  2008. 

The  prison  has  also  tested  high  for 
levels  of  manganese,  which,  although  not 
dangerous  to  adults  in  most  cases,  causes 
water  to  taste  and  smell  bad.  Prisoners  at  the 
facility  had  stated  the  water  was  routinely 
yellow  or  brown,  contained  dark  sediment 
and  had  a foul  taste. 

Fox  Lake,  which  utilizes  four  wells  for 
its  water  supply,  agreed  to  provide  plans 
and  specifications  within  ninety  days  of  the 
execution  of  the  consent  decree  for  how  it  in- 
tended to  remediate  the  water  quality  issues, 
and  also  agreed  to  complete  that  project  by 
early  2016.  Pursuant  to  the  consent  decree, 
the  facility  will  provide  water  samples  to 
WDNR  to  show  compliance  with  applicable 
quality  standards.  See:  State  of  Wisconsin, 
Department  of  Natural  Resources  v.  Fox  Lake 
Correctional  Institution , 2013-SCEE-031. 

“The  Fox  Lake  Correctional  Institution 
water  system  is  following  all  state  and  federal 
requirements  of  the  Safe  Drinking  Water 
Act  to  provide  safe  water  for  staff,  inmates 
and  visitors  to  use  for  drinking,  cooking  and 
bathing,”  said  Jeff  Grothman,  the  Wisconsin 
DOC’s  legislative  affairs  director,  who  was 
quoted  in  an  April  2016  article. 

However,  Fox  Lake  is  not  the  only 
Wisconsin  prison  with  a history  of  tainted 
water.  The  150-year-old  Waupun  Cor- 
rectional Institution,  located  north  of 
Milwaukee,  has  also  reported  high  levels  of 
lead  and  copper  - which  is  not  surprising 
given  that  such  contamination  comes  from 


by  Derek  Gilna 

aging  plumbing.  According  to  the  W iscon- 
sin  Center  for  Investigative  Journalism,  the 
prison’s  water  exceeded  federal  standards 
for  lead  10  times  and  standards  for  copper 
four  times  since  2008.  One  sample  tested  at 
eight  times  the  federal  water  quality  limit. 
The  facility  has  begun  treating  its  water  to 
bring  it  into  compliance  with  Safe  Drinking 
Water  Act  standards. 

Miguel  Del  Toral,  an  official  with  the 
U.S.  Environmental  Protection  Agency, 
cautioned  that  testing  results  can  vary 
widely  from  day-to-day,  and  that  even 
the  standards  established  in  the  Safe 
Drinking  Water  Act  often  “systemically 
[miss]  high  lead  levels  and  potential  hu- 
man exposure.” 

Meanwhile,  prisoners  at  both  Fox  Lake 
and  the  Waupun  Correctional  Institution  have 
said  prison  officials  still  caution  them  to  mn  tap 
water  for  at  least  thirty  seconds  before  using 
it,  and  those  who  can  afford  to  do  so  purchase 
bottled  water  from  the  prison  commissaries. 
WDNR  recommends  running  potentially 


The  Orleans  Parish  Sheriff’s  Office’s 
(OPSO)  administration  of  New  Orleans’ 
Electronic  Monitoring  Program  (EMP)  was 
an  almost  “total  failure,”  according  to  the 
city’s  Inspector  General,  Ed  Quatrevaux, 
who  found  deficiencies  in  the  program  com- 
promised public  safety  and  wasted  money. 

OPSO  Sheriff  Marlin  Gusman  took 
control  of  the  EMP  in  2010  despite  having 
submitted  a higher  bid  during  a competitive 
bidding  process.  Prior  to  OPSO’s  adminis- 
tration of  the  program,  from  2007  to  2009 
defendants  subject  to  electronic  monitoring 
were  overseen  by  a private  contractor,  Total 
Sentencing  Alternatives  Program  (T-SAP). 
T-SAP  lost  its  contract  following  criticism 
that  it  failed  to  timely  respond  to  violations. 

OPSO’s  management  of  the  monitoring 
program  came  under  scrutiny  in  September 
2014  following  the  murder  of  Richard 
“Chris”  Yeager,  a Domino’s  Pizza  driver. 


contaminated  water  for  two  to  three  minutes 
before  using  it  for  drinking  or  cooking. 

Prisoners  at  both  facilities  have 
complained  of  various  health  problems, 
including  nausea,  vomiting,  diarrhea  and 
skin  rashes.  One,  Ryan  K.  Rozak,  filed  a 
lawsuit  in  federal  district  court  in  Wis- 
consin alleging  he  has  been  harmed  by 
high  levels  of  lead  in  the  water;  the  court 
found  his  claims  involved  “complex  scien- 
tific public  health  issues”  and  appointed 
counsel  to  represent  him  in  March  2016. 
The  case  remains  pending.  See:  Rozak  v. 
Hepp , U.S.D.C.  (W.D.  Wise.),  Case  No. 
3:15-cv-00134-jdp. 

Prison  Legal  News  has  extensively  cov- 
ered the  problem  of  substandard  and  tainted 
drinking  water  in  many  U.S.  correctional 
facilities,  which  affects  both  prisoners  and 
prison  staff.  [See.  e.g.:  PLN,  Sept.  2015, 
p.12;  Nov.  2007,  p.l]. 

Sources:  www.postcrescent.com , www.wpr. 
org,  www.wisconsinwatch.org 


Authorities  put  two  teens  with  ankle  moni- 
tors at  the  scene;  one  had  missed  curfew  the 
night  before  by  90  minutes,  and  during  that 
time  committed  a carjacking.  A deputy  never 
followed  up  on  the  curfew  violation. 

The  Inspector  General’s  Office  examined 
the  EMP  and  issued  its  report  in  two  parts. 
The  first  determined  that  “neither  the  City 
nor  OPSD  implemented  effective  financial 
controls  or  ensured  the  program’s  fiscal  ac- 
countability.” Specifically,  the  report  found 
that  OPSO  had  overcharged  the  city  and  the 
mayor’s  office  did  not  catch  the  errors. 

The  Inspector  General’s  second  report 
analyzed  359  files  for  281  juvenile  and  adult 
participants  in  EMP  from  April  1,  2012 
through  September  30,2012,  and  made  six 
specific  findings. 

Investigators  found  that  79%  of  the 
files  were  incomplete  or  inaccurate;  they 
frequently  lacked  one  or  more  documents. 


New  Orleans  Sheriff  Ends  Oversight 
of  Electronic  Monitoring  Program 
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Court  orders  were  missing  in  13%  of  the 
files,  while  violation  reports  were  absent  75% 
of  the  time.  Few  of  the  files  contained  com- 
pleted data  sheets  or  end-of-service  dates. 
The  files  lacked  signatures  of  officers  (44%) 
and  defendants  (11%).  Moreover,  26%  “had 
curfew  restrictions  missing  or  different  from 
the  restrictions  listed  in  the  court  order.” 

In  84%  of  the  37  files  that  included 
“stay  away  orders,”  officers  failed  to  record 
the  order  as  a “territorial  restriction”  in  the 
EMP  agreement. 

OPSO  contested  that  finding  and  that 
there  were  37  defendants  with  such  orders. 
“Stay-away  orders  are  taken  very  seriously 
and  are  acted  upon  immediately,”  wrote 
OPSO  Captain  William  Devlin.  Quatre- 
vaux’s  office  responded  with  a list  of  the  37 
defendants  and  corresponding  court  orders. 

The  sheriff’s  office  also  failed  to  have 
protocols  for  responding  to  alerts  that  were 
detailed  enough  for  officers  to  take  action. 
Officers  who  were  interviewed  said  “there 
was  no  standard  for  determining  when 
to  respond,  and  each  had  his  or  her  own 
threshold  for  deciding  when  to  respond  to 
the  defendant’s  last  known  location.” 

When  an  inclusion  zone  alert  remained 
active  for  longer  than  30  minutes,  there  was 
no  way  for  evaluators  to  determine  what,  if 
any,  action  officers  had  taken  in  response. 
Finally,  the  Inspector  General  found  there 
were  no  objectives  or  performance  measures 
for  the  monitoring  program. 

“OPSO’s  operation  was  almost  a total 


failure,”  said  Quatrevaux.  “Citizens  thought 
electronic  monitoring  was  being  conducted, 
but  it  reallyjust  wasted  the  people’s  money.” 

In  response  to  the  Inspector  General’s 
report,  Sheriff  Gusman  claimed  the  EMP 
had  been  “a  highly  successful  endeavor” 
and  said  the  report  “smack[ed]  of  politi- 
cal grandstanding.”  He  argued  the  report 
covered  a two-year  period  that  ended  just 
before  the  National  Institute  of  Justice 
reviewed  the  program  and  made  recom- 
mendations for  improvements  that  were 
subsequently  implemented. 

Regardless,  Gusman  announced  that 
OPSO  would  end  its  management  of  the 
EMP  in  January  2015,  then  later  extended 
its  oversight  until  quitting  the  monitoring 
program  in  2016,  citing  a lack  of  funding. 
At  that  time  no  contractor  was  available  to 
continue  the  program. 

“It  is  an  important  alternative  to  incar- 
ceration, which  keeps  people  connected  to 
their  families  and  jobs,”  said  City  Council- 
man Jason  Williams.  “Healthy,  financially 
stable  families  are  essential  to  the  health  and 
well-being  of  the  City  as  a whole.” 

In  early  2016,  New  Orleans  officials 
issued  a request  for  proposals  (RFP)  for  a 
private  contractor  to  operate  the  monitoring 
program.  Two  potential  vendors  responded 
but  neither  met  the  city’s  requirements. 

Following  the  disappointing  results 
from  the  RFP,  Mayor  Mitch  Landrieu’s 
office  announced  plans  in  May  2016  for 
the  program  to  be  retooled  to  monitor  only 


juvenile  offenders  under  a contract  with  a 
company  called  Sentinel.  Violations  would 
be  reported  by  Sentinel  and  enforced  by  the 
New  Orleans  Police  Department. 

The  Sentinel  contract  was  not  without 
controversy,  however.  In  the  case  of  the 
September  2014  Yeager  murder  - which 
sparked  initial  concerns  about  OPSO’s 
management  of  the  monitoring  program 
- the  two  young  men  who  committed  that 
crime  were  each  subject  to  electronic  moni- 
toring, though  through  different  agencies. 
One,  Rendell  Brown,  was  the  responsibility 
of  OPSO.  The  other,  Shane  Hughes,  was 
wearing  a Sentinel  monitoring  device,  per 
the  company’s  contract  with  the  Louisi- 
ana Department  of  Corrections  Office  of 
Juvenile  Justice.  Brown  and  Hughes,  both 
now  18,  were  indicted  for  fatally  shooting 
Yeager  and  are  being  prosecuted  as  adults 
on  first-degree  murder  charges. 

Sources:  “Evaluation  of  the  Electronic  Moni- 
toring Program  Part  2:  Implementation  and 
Supervision,  ” City  of  New  Orleans  Office  of 
Inspector  General  (Dec.  3,  2014);  www.nola. 
com;  Times-Picayune;  www.thelensnola.org; 
www.  wwltv.  com 
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Massachusetts' Anti-shackling  Law  Limits  Restraints 
on  Pregnant  Prisoners  but  Problems  Persist 


Being  pregnant  is  stressful  - just  ask 
any  woman  who  has  been  pregnant. 
Incarceration  adds  to  that  stress  and  re- 
moves support  systems,  so  prisoners  face 
problems  during  their  pregnancy,  birthing 
and  postpartum  recovery  that  are  difficult 
for  outsiders  to  imagine. 

The  situation  can  be  exacerbated  by 
prison  and  jail  staff.  Improper  use  of  re- 
straints on  pregnant  prisoners  - especially 
during  labor  - and  staff  indifference  can 
endanger  the  health  and  safety  of  both  the 
mother  and  unborn  child. 

According  to  a 2010  report  by  the 
National  Women’s  Law  Center  and  the 
Rebecca  Project  for  Human  Rights,  5% 
of  women  entering  state  prisons  and  6% 
of  women  in  jails  are  pregnant.  Around 
2,000  women  give  birth  each  year  in  U.S. 
correctional  facilities. 

A Massachusetts  jail  prisoner  identi- 
fied as  Kenzie  W.  had  experienced  five 
previous  pregnancies.  She  was  four  months 
pregnant  when  incarcerated,  and  on  January 
23,  2013  she  had  her  first  delivery  behind 
bars,  which  was  a waking  nightmare. 

“At  7 a.m.,  when  active  labor  started, 
the  jail  medical  staff  denied  that  I was 
actually  in  the  late  stage  of  labor,  but  from 
experience,  I knew  it  was  time,”  said  Kenzie. 
“They  kept  talking  behind  my  back  saying 
that  I was  not  really  that  far  into  labor  be- 
cause I was  not  hysterical  and  screaming.  It 
wasn’t  until  I said  that  I had  the  urge  to  push 
did  they  finally  decide  to  take  me  seriously.” 

Taking  her  seriously  meant  handcuff- 
ing her,  placing  her  in  the  back  seat  of  a car 
and  driving  her  to  the  hospital.  That  process 
took  over  20  minutes. 

“I  couldn’t  fit  into  the  back  of  the  car 
because  I was  way  too  pregnant,”  Kenzie 
remembered.  “I  had  to  sit  sideways  as  I 
continued  to  labor.  I can’t  even  buckle  my 
seatbelt,  so  I’m  sliding  around.  I’m  trying  to 
hang  on  while  handcuffed,  but  I also  need 
to  hold  on  to  my  stomach.  Once  at  the 
hospital,  I couldn’t  even  get  into  the  bed  or 
undress  because  of  the  cuffs.” 

The  handcuffs  were  only  briefly  re- 
moved at  the  request  of  hospital  medical 
staff  so  they  could  examine  her.  While  on 
her  hands  and  knees  moving  from  the  ER 
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bed  to  the  delivery  bed,  Kenzie  gave  birth. 
She  had  left  the  jail  a mere  11  minutes  earlier. 

“When  you’re  in  full-fledged  labor  with 
two  correctional  officers  there,  where  did 
they  expect  me  to  go?”  she  said.  “And  then  to 
shackle  me  immediately  after  I gave  birth, 
and  I can’t  even  go  to  the  bathroom  when 
I need  to.  When  I took  my  first  shower 
after  giving  birth,  I had  shackles  around 
my  ankles  and  cuffs  on  my  wrist.  I had  the 
nurse  in  the  bathroom  with  me,  looking 
into  the  shower,  and  the  CO  had  to  stand 
in  the  doorway  to  the  bathroom  to  watch 
me  shower.  Why  did  the  CO  need  to  be 
there?  Why  did  I need  to  be  shackled?  I had 
just  given  birth!  What  was  I going  to  do?” 

After  her  release  from  jail,  Kenzie 
publicized  the  story  of  her  harrowing 
experience  during  delivery  and  became 
involved  with  the  Prison  Birth  Project,  a 
local  group  advocating  for  laws  to  prohibit 
the  shackling  of  pregnant  prisoners. 

When  then-Massachusetts  Governor 
Deval  Patrick  signed  Senate  Bill  2063  into 
law  on  May  15,2014,  the  legislation  limited 
“the  use  of  restraints,  including  handcuffs 
and  leg  irons,  on  pregnant  inmates,”  accord- 
ing to  a press  release  from  Patrick’s  office. 

“It  blows  my  mind  that  I had  to  sign  a 
law  for  that,”  the  governor  said. 

The  signing  of  the  bill  made  Massachu- 
setts the  21st  state  to  have  an  anti-shackling 
law  that  “establishes  a minimum  level  of 
care  that  must  be  afforded  to  pregnant 
inmates  in  county  correctional  facilities.” 

The  legislation,  according  to  the  gover- 
nor’s office,  prohibits  prisoners  in  labor,  “or 
those  in  post-delivery  recuperation,”  from 
being  restrained  at  all,  “absent  extreme  cases.” 

The  bill  also  ensures  that  female  pris- 
oners will  be  screened  for  pregnancy  upon 
being  admitted  to  a correctional  facility; 
receive  counseling,  adequate  prenatal  nutri- 
tion and  daily  exercise;  and  be  transported 
in  vehicles  with  seat  belts.  Further,  any 
guards  present  for  a medical  examination 
must  be  female,  if  possible,  and  the  pris- 
oner’s privacy  will  be  protected. 

“Unless  it  can  be  said  with  certainty 
that  the  inmate  poses  a serious  and  im- 
mediate physical  danger  to  herself  or  her 
fellow  inmates,  she  should  not  be  tied  down 


limb-by-limb  in  the  21st  century  here  in 
Massachusetts,”  Patrick  said  in  a written 
statement. 

Since  2001,  longtime  state  Rep.  Kay 
Khan  had  filed  some  version  of  an  anti- 
shackling bill.  In  2013,  state  Senator 
Karen  Spilka  introduced  a companion 
bill  in  the  Senate,  prompting  Patrick  to 
issue  90-day  emergency  regulations  that 
immediately  prohibited  the  shackling  of 
pregnant  prisoners  as  a stopgap  until  the 
bill  was  approved  by  the  legislature. 

The  legislation  passed  both  chambers 
unanimously. 

“We  are  reducing  physical  and  psycho- 
logical traumas  in  both  mothers  and  children 
by  providing  all  pregnant  women  with  the 
appropriate  medical  treatment  throughout 
their  pregnancies,  during  delivery  and  in 
post-partum  follow-up  care,”  Khan  said. 

A number  of  state  lawmakers  joined 
Rep.  Khan  in  thanking  Patrick  for  sign- 
ing the  bill,  along  with  prisoner  advocates 
ranging  from  the  ACLU  to  NARAL  Pro- 
Choice  Massachusetts, but  they  also  warned 
that  the  law  will  not  be  effective  unless  the 
state  Department  of  Correction  (DOC) 
carries  through  with  its  implementation. 

“The  next  step  is  ensuring  that  this 
law  is  enforced,”  said  Marianne  Bullock, 
founder  of  the  Prison  Birth  Project. 

“Despite  the  governor’s  emergency 
regulations  filed  earlier  this  year,  I have 
heard  multiple  reports  from  my  clients  who 
have  been  brought  in  labor  to  the  hospital 
in  handcuffs  and  ankle  shackles,  in  the  back 
of  a police  car,  with  hard  metal  seats  and  no 
seat  belts,”  she  said.  “They  undergo  exams 
in  labor  with  a leg  or  wrist  shackled  to  the 
bed  only  to  be  unrestrained  when  they  are 
cleared  by  medical  staff  to  go  to  the  delivery 
room.”  [See:  PLN,  Dec.  2014,  p.30]. 

Unfortunately,  lacking  any  real  over- 
sight or  clear  methods  to  enforce  the  law, 
little  has  improved  since  it  was  put  into 
effect.  According  to  a report  published  in 
May  2016,  state  and  county  policies  still  are 
not  in  full  compliance,  pregnant  prisoners 
continue  to  be  shackled  and  several  counties 
fail  to  provide  seatbelts  or  other  suitable 
transportation  for  pregnant  prisoners. 

State  prisons  have  been  slightly  more 
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compliant  and  consistent  than  the  counties 
when  implementing  the  anti-shackling  law. 
The  DOC,  however,  appears  less  enthusiastic 
about  establishing  and  enforcing  statewide 
standards  of  care  for  pregnant  prisoners. 

The  report,  jointly  authored  by  the 
Prison  Birth  Project  and  Prisoners’  Legal 
Services  of  Massachusetts,  concluded 
that  the  state  had  broken  its  promise  to 
pregnant  incarcerated  women.  The  co- 
authors, Marianne  Bullock  and  Rachel 
Roth,  recommended  allocating  additional 
resources  towards  training  corrections  staff 
and  implementing  mechanisms  to  ensure 
enforcement  of  the  law.  As  passed,  there 
were  no  penalties  for  noncompliance. 

“The  Legislature  passed  a really  com- 
prehensive law  to  address  the  use  of 
restraints  on  pregnant  and  postpartum 
women,  but  it  didn’t  build  in  any  kind  of 
oversight  or  reporting  or  consequences  for 
violating  the  law,”  Roth  told  Masslive.com 
in  an  interview  earlier  this  year. 

Outraged  by  the  slow  progress,  Rep. 
Khan  sponsored  a new  bill,  H. 3679,  which 
will  improve  compliance  with  the  anti- 
shackling  law.  The  Health  Care  Financing 
Committee  and  the  Public  Safety  Com- 


mittee approved  the  legislation  earlier  this 
year,  and  on  June  9,2016  it  was  read  for  the 
second  time  in  the  House  and  ordered  to 
a third  reading. 

The  American  Medical  Association 
supports  a general  ban  on  shackling  preg- 
nant prisoners,  as  does  the  federal  Bureau  of 
Prisons.  [See:  PLN,  Dec.  2010,  p.48;  April 
2009,  p.36].  And  numerous  court  rulings 
have  awarded  damages  in  cases  involving 
that  practice,  many  of  which  have  been 
reported  in  PLN 

Although  both  laws  and  lawsuits  will 
certainly  help  pregnant  prisoners  receive 
better  treatment,  a Minnesota  group  known 
as  Isis  Rising  is  taking  another  approach 
- they  are  training  volunteers  to  provide 
nonmedical  assistance  to  prisoners  in  labor. 
Such  care  includes  a cool  washcloth  on 
the  forehead,  the  offer  of  a massage,  birth 
coaching  and  moral  support.  The  volunteers 
are  called  doulas. 

“This  is  one  of  the  biggest  public- 
health  issues  of  our  time  and  no  one  wants 
to  look  at  it,”  said  Isis  Rising  coordinator 
Rae  Baker,  who  noted  Minnesota’s  cesarean 
section  birth  rate  for  prisoners  dropped 
from  63%  to  30%  after  the  doula  program 


started.  The  program  has  thus  saved  tax- 
payers money  and  helped  babies  and  their 
mothers  have  healthier  deliveries.  Isis  Ris- 
ing is  trying  to  build  a national  coalition 
of  prison  doulas  out  of  what  has  been  an 
underfunded  grassroots  movement. 

Sources:  http://theprisonbirthproject.org,  www. 
framingham.patch.com,  www.mass.gov,  Mas- 
sachusetts Anti-Shackling  Coalition,  www. 
masslive.com,  https://rewire.news,  www. 
playboy.com,  www.cosmopolita7i.com,  www. 
truth-out.  org,  www.  mnprisondoulaproject.  org 
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Oregon  Habeas  Cognizable  to  Challenge  Confinement 
in  Florida  and  Colorado  Under  Interstate  Compact 


IN  A PAIR  OF  RULINGS,  THE  OREGON  COURT 

of  Appeals  held  that  prisoners  incarcer- 
ated in  other  states  under  the  Interstate 
Corrections  Compact  (ICC)  may  chal- 
lenge the  conditions  of  their  confinement 
in  habeas  corpus  actions  against  Oregon 
prison  officials. 

In  1979,  the  Oregon  legislature  voted 
to  codify  the  ICC  under  state  law.  Article 
IV  § 5 specifies  that  prisoners  transferred  to 
other  states  retain  all  rights  that  they  would 
have  had  if  incarcerated  in  Oregon.  Under 
§ 8,  prisoners  also  retain  their  right  “to 
participate  in  ...  any  action  or  proceeding  in 
which  the  inmate  could  have  participated  if 
confined  in  any  appropriate  institution  of 
the  sending  state  located  within  such  state.”’ 

Oregon  prisoner  Jacob  Henry  Barrett 
has  been  transferred  to  several  different 
states  over  a multi-year  period.  [See:  PLN, 
Sept  2014,  p.36].  Most  recently  he  was 
incarcerated  in  Florida  under  the  ICC. 

The  Florida  DOC’s  grooming  policy 
prohibits  beards  and  long  hair,  while  Or- 
egon does  not  have  a similar  grooming 
policy.  Barrett  claimed  that  while  in  Florida 
he  was  “forcibly  shaved  once  a week  or  more 
‘under  the  threat  of  adverse  administrative 
action,  as  well  as  physical  abuse.’” 

He  filed  a petition  for  a writ  of 
habeas  corpus  against  the  director  of 
the  Oregon  Department  of  Corrections 
(ODOC)  in  Oregon  circuit  court.  Bar- 
rett claimed  that  he  was  a practitioner 
of  a religion  called  Glefiosa,  or  Celtic 
shamanism,  which  requires  that  he 
“maintain  a beard  and  a ‘Celtic  tonsure’ 
hairstyle.  The  hairstyle  involves  shaving 
most  of  the  head  except  for  the  back, 
where  the  hair  is  grown  long.”  He  alleged 
that  Florida’s  grooming  policy  prohib- 
ited him  from  doing  so  in  violation  of  his 
right  to  the  free  exercise  of  his  religion 
under  the  Oregon  Constitution  and  the 
federal  Religious  Land  Use  and  Institu- 
tionalized Persons  Act  (RLUIPA). 

ODOC  Director  Colette  S.  Peters 
moved  to  dismiss,  arguing  that  Barrett 
could  not  bring  an  Oregon  habeas  corpus 
action  to  challenge  his  conditions  of  con- 
finement in  Florida.  She  also  alleged  that 
“she  was  not  a ‘proper  defendant’  because 
she  did  not  have  physical  custody  of  plain- 
tiff, and  because  she  was  ‘not  responsible 


for  the  alleged  actions  of  Florida.’”The  trial 
court  dismissed  Barrett’s  petition. 

The  Oregon  Court  of  Appeals  reversed 
on  October  7,  2015.  The  appellate  court 
first  examined  whether  “plaintiff’s  transfer 
to  Florida  deprived  him  of  the  right  to  be 
incarcerated  under  conditions  that  meet 
Oregon  Constitutional  standards.”  Given 
the  unequivocal  language  of  Article  IV,  § 5 
of  the  ICC,  the  Court  of  Appeals  found  “the 
easy  answer”  to  that  question  was  no.  “That 
means  that,  if  the  Oregon  Constitution  af- 
fords an  Oregon  inmate  the  right  to  certain 
conditions  of  confinement,  then  the  inmate 
does  not  lose  those  rights  by  virtue  of  a 
transfer  to  a state  that  does  not  recognize 
the  same  rights,”  the  Court  concluded.  “To 
hold  otherwise  would,  in  effect,  convert  the 
ICC  into  a mechanism  for  subverting  the 
requirements  of  our  own  constitution,  en- 
abling Oregon  officials  to  transfer  Oregon 
inmates  out  of  state  to  avoid  complying 
with  the  legal  standards  for  confinement 
set  by  the  Oregon  Constitution.” 

In  so  holding,  the  appellate  court  was 
unpersuaded  by  the  ODOC  Director’s  reli- 
ance on  cases  which  held  that  ICC  prisoners 
are  not  subject  to  the  rules  and  disciplinary 
authority  of  the  sending  state.  “Those  cases 
all  stand  for  the  same  general  proposition 
that  the  ICC  does  not  obligate  a receiving 
state  to  provide  a transferred  inmate  the 
exact  same  treatment  that  the  inmate  would 
receive  in  the  sending  state  and,  that  the 
ICC  does  not  entitle  a transferred  inmate 
to  the  application  of  the  sending  state’s 
institutional  policies, ’’the  Court  of  Appeals 
wrote.  “However,  the  issue  in  this  case  is 
not  whether  the  ICC  required  Florida  to 
adhere  to  Oregon’s  policies  or  to  comply 
with  Oregon’s  Constitutional  standards;  the 
issue  is  whether  Plaintiff  lost  the  right  to  be 
incarcerated  under  conditions  that  comply 
with  Oregon  constitutional  standards,  by 
virtue  of  his  transfer  to  Florida.  The  cases 
cited  by  the  director  have  no  bearing  on 
that  point.”  Yet  Article  IV,  § 5 of  the  ICC 
clearly  provides  that  prisoners  do  not  lose 
those  rights. 

The  Court  next  followed  Barrett  v. 
Belleque,  344  Ore.  91, 176  P.3d  1272  (Or. 
2008)  ( Barrett  I)  - an  Oregon  Supreme 
Court  decision  that  allowed  Barrett  to 
(unsuccessfully)  challenge  Oklahoma 


conditions  of  confinement  in  an  Oregon 
habeas  corpus  action  - and  concluded  that 
under  the  ICC,  Barrett  may  seek  habeas 
corpus  relief  within  Oregon  to  challenge  his 
Florida  confinement  due  to  conditions  that 
violate  Oregon  constitutional  standards. 
“Under  Barrett,  one  of  those  legal  rights 
that  an  Oregon  inmate  retains  is  the  right 
to  petition  for  a writ  of  habeas  corpus  in 
Oregon,”  the  appellate  court  held. 

Finally,  the  Court  of  Appeals  conclud- 
ed that  the  ODOC  director  was  a proper 
habeas  corpus  defendant.  Under  Oregon 
statutes,  the  proper  defendant  is  the  “officer 
or  person  by  whom  the  party  is  imprisoned 
or  restrained.” 

“Plaintiff  has  sufficiently  alleged  facts 
showing  that  the  director  is  ‘the  officer  or 
person  by  whom’ he  is  restrained, ’’the  Court 
held.  “Plaintiff  has  alleged  that,  although 
housed  in  Florida  pursuant  to  the  ICC,  he 
remains  in  ODOC  custody.  He  has  further 
alleged  that  the  director  is  the  Oregon  of- 
ficial ‘responsible  in  every  particular  for  the 
enforcement  of  the  ICC.’” 

Peters  did  not  dispute  that  she  had 
the  authority  to  remove  Barrett  from 
Florida.  Rather,  she  argued  she  was  not  a 
proper  defendant  because:  “(1)  she  is  not 
plaintiff’s  physical  custodian;  and  (2)  she 
does  not  control  plaintiff’s  day-to-day 
conditions  of  confinement  in  Florida.” 
The  appellate  court  was  not  persuaded  by 
either  argument. 

Where  a prisoner  “is  in  the  legal  cus- 
tody of  Oregon,  but  in  the  physical  custody 
of  another  state,”  the  prison  official  “by 
whom  the  party  is  imprisoned  or  restrained” 
necessarily  “applies  to  more  than  one  per- 
son: the  plaintiff’s  legal  custodian  and  the 
plaintiff’s  physical  custodian.” Additionally, 
under  both  habeas  corpus  common  law 
and  Oregon  statutes,  “a  defendant’s  lack 
of  physical  custody  of  a plaintiff  does  not 
defeat  a petition  for  a writ  of  habeas  corpus 
if  the  circumstances  indicate  that  the  defen- 
dant has  legal  or  constructive  custody  of  the 
plaintiff,”  the  Court  of  Appeals  explained. 

In  ultimately  concluding  that  Barrett 
had  “properly  directed  the  petition  at  the 
[ODOC]  director,”  the  Court  noted  that 
in  Hundley  v.  Hobbs,  456  S.W.3d  755  (Ark. 
2015),  the  Arkansas  Supreme  Court  relied 
heavily  on  Barrett  I to  reach  the  same  con- 
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elusion  concerning  an  Arkansas  prisoner 
imprisoned  in  New  Jersey. 

The  appellate  court  also  rejected  Peters’ 
lack  of  personal  involvement  argument. 
“Plaintiff  is  seeking  to  be  removed  from 
confinement  that  is  unconstitutional,  either 
because  the  conditions  are  unconstitutional 
or  because  the  confinement  itself  is  uncon- 
stitutional,” the  Court  observed.  “A  person 
need  not  have  personally  participated  in  the 
alleged  unconstitutional  conditions  or  cir- 
cumstances from  which  the  plaintiff  seeks 
to  be  relieved  in  order  to  have  the  necessary 
authority  to  comply  with  any  writ  of  habeas 
corpus  that  might  issue.”  See:  Barrett  v. 
Peters,  274  Ore.App. 237, 360  P.3d  638  (Or. 
Ct.  App.  2015)  {Barrett  IT). 

Two  weeks  after  the  ruling  in  Barrett’s 
case,  the  Oregon  Court  of  Appeals  held 
that  a state  prisoner  confined  in  Colorado 
under  the  Western  Interstate  Corrections 
Compact  (WICC)  likewise  could  challenge 
his  conditions  of  confinement  in  an  Oregon 
habeas  action. 

In  the  late  1950s,  western  states  cre- 
ated the  WICC  to  allow  interstate  use  of 
their  prison  systems. The  Oregon  legislature 
enacted  the  WICC  in  1959  and  it  later 
became  the  model  for  the  nationwide  In- 
terstate Corrections  Compact. 

Like  the  ICC,  the  WICC  provides  that 
“The  fact  of  confinement  in  the  receiving 
state  shall  not  deprive  any  inmate  so  con- 
fined of  any  legal  rights  which  said  inmate 
would  have  had  if  confined  in  an  appropri- 
ate institution  of  the  sending  state.”  Both 
statutes  also  provide  that  transferred  prison- 
ers retain  the  right  “to  participate  in  ...  any 
action  or  proceeding  in  which  the  inmate 
could  have  participated  if  confined  in  any 
appropriate  institution  of  the  sending  state.” 

Marvin  Lee  Taylor  was  transferred 
from  Oregon  to  Colorado  under  the 
WICC.  While  confined  in  Colorado,  he 
filed  a habeas  corpus  petition  in  an  Oregon 
circuit  court  against  ODOC  Director 
Peters. 

Taylor  alleged  that  Colorado  and 
Oregon  prison  officials  were  deliberately 
indifferent  to  other  prisoners  continuously 
throwing  feces  and  urine  into  his  cell,  in 
violation  of  the  Oregon  and  U.S.  Constitu- 
tions. The  trial  court  dismissed  the  action, 
concluding  that  habeas  corpus  was  not 
proper  because  Peters  did  not  have  physi- 
cal custody  of  Taylor  or  control  over  his 
conditions  of  confinement  in  Colorado; 
the  court  also  held  that  Taylor  had  failed  to 


adequately  allege  a constitutional  depriva- 
tion requiring  immediate  judicial  attention. 

The  Oregon  Court  of  Appeals  reversed, 
finding  its  decision  in  Barrett  II  was  con- 
trolling. Although  Barrett  was  confined 
in  Florida  under  the  ICC  and  Taylor 
was  incarcerated  in  Colorado  under  the 
WICC,  the  Court  held  that  “the  ICC  and 
the  WICC  are,  for  all  practical  purposes, 
identical.” 

“Based  on  the  identical  nature  of  the 
ICC  and  the  WICC,”  and  consistent  with 
Barrett  II,  the  appellate  court  concluded 
“that  (1)  plaintiff  did  not  lose  his  right  to  be 
incarcerated  under  conditions  that  comply 
with  constitutional  standards  by  virtue  of 
his  transfer  to  Colorado  pursuant  to  the 
WICC;  (2)  plaintiff  did  not  lose  the  right  to 
petition  for  habeas  corpus  relief  in  Oregon 
by  virtue  of  his  transfer  to  Colorado  pursu- 
ant to  the  WICC;  and  (3)  plaintiff  alleged 
sufficient  facts  to  establish  that  he  properly 
named  the  director  as  the  defendant  in 
this  habeas  corpus  proceeding  by  alleging 
that  he  was  in  the  custody  of  ODOC,  but 
housed  out  of  state  under  the  WICC.” 

The  Court  of  Appeals  further  rejected 
Peters’  argument  that  Taylor  failed  to  ad- 
equately allege  a constitutional  deprivation 
requiring  immediate  judicial  attention. 
“Plaintiff  has  adequately  alleged  that  he  is 
confined  in  an  environment  that  subjects 
him  to  serious  health  hazards,”  the  Court 
found.  “Those  allegations  alone  sufficiently 
allege  a serious,  immediate,  and  ongoing 
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health  hazard,  and,  thus,  a constitutional 
deprivation  requiring  immediate  judicial 
attention.” 

Peters  also  argued  for  the  first  time  on 
appeal  that  Taylor  had  failed  to  show  that 
“no  other  timely  remedy  was  practicably 
available.”  She  asserted  that  Taylor  could 
have  filed  a federal  civil  rights  action  under 

42  U.S.C.  § 1983. 

While  refusing  to  consider  that  newly- 
raised  argument,  the  appellate  court  noted 
the  Oregon  Supreme  Court’s  ruling  in 
Tarver  v.  Cupp,  300  Ore.  154,  707  P.2d 
572  (Or.  1985)  “would  appear  to  foreclose 
that  argument.”  In  Tarver,  the  Supreme 
Court  concluded  that  ORS  34.362(2)’s 
requirement  that  a plaintiff  show  the 
unavailability  of  another  “timely  remedy” 
referred  “solely  ‘to  timely  remedies  avail- 
able under  Oregon  law.’  ...  It  does  ‘not 
mean  remedies  available  in  federal  courts 
for  failure  of  Oregon  to  live  up  to  federal 
standards.’”  See:  Taylor  v.  Peters,  274  Ore. 
App.  477, 361  P.3d  54  (Or.  Ct.  App.  2015). 

In  February  2016,  petitions  for  review 
were  accepted  by  the  Oregon  Supreme 
Court  for  the  appellate  rulings  in  both 
Barrett  II  and  Taylor. 
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Illinois:  Exonerated  Prisoner  Calls  $80,000 
Award  a Travesty,  Retrial  Ordered 

by  Gary  Hunter 


Nathson  E.  Fields  spent  18  years  in 
prison  due  to  a conveniently  “lost”  file 
that  would  have  cleared  him.  Fields  was  a 
member  of  the  El  Rukn  street  gang  when 
he  was  convicted  of  a double  homicide  in 
1986.  After  a dozen  years  on  death  row  and 
another  six  in  general  population,  he  was 
granted  a retrial  and  cleared  in  2009,  then 
filed  a wrongful  conviction  suit. 

On  April  28,  1984,  at  about  10:15 
a.m.,Talman  Hickman  and  Jerome  “Fuddy” 
Smith  were  shot  to  death  on  Chicago’s  East 
39th  Street.  Over  100  witnesses  were  inter- 
viewed, including  a woman  who  described 
two  black  men  with  a “light  complexion” 
fleeing  the  crime  scene.  Both  wore  ski 
masks  but  appeared  to  be  in  their  “early 
20s.”  Fields  had  a dark  complexion,  was 
30  years  old  and  did  not  fit  the  description 
given  to  detectives. 

Fields’“street  file”was  kept  by  Chicago 
detective  David  O’Callaghan.  Defense  at- 
torneys requested  the  file  during  Fields’trial 
but  prosecutors  and  police  officers  denied 
its  existence;  hiding  street  files  was  common 
practice  in  the  Chicago  Police  Department. 
Years  after  his  conviction,  Fields’  file  was 
found  buried  in  a cabinet  with  cold  cases 
dating  back  to  1944. 

In  1985,  El  Rukn  gang  members  Earl 
Hawkins  and  Anthony  Sumner  were  ar- 
rested for  a separate  double  murder.  Upon 
their  capture,  Sumner  offered  testimony 
implicating  Fields  in  the  1984  shootings 
in  exchange  for  immunity. 

Detective  O’Callaghan  and  officers 
Thomas  Richardson  and  Steven  Castro 
coerced  El  Rukn  gang  members  Randy 
Fangston  and  Gerald  Morris  into  falsely 
identifying  Fields  from  a photo  line-up.  In 
one  case,  O’Callaghan  simply  showed  the 
witness  a photo  array  and  told  him  who  to 
pick  by  pointing  at  Fields. 

In  June  1986,  Fields  and  his  co-defen- 
dant, Earl  Hawkins,  went  to  trial  before 
Judge  Thomas  J.  Maloney.  Prosecutors  ac- 
cused them  of  being  the  masked  shooters 
and  alleged  a third  defendant  drove  the 
getaway  car. 

It  was  later  discovered  that  before  the 
trial,  Hawkins’  attorney  had  paid  Judge 
Maloney  110,000  to  ensure  his  client  would 


not  be  found  guilty.  Maloney  returned  the 
bribe  money  after  learning  he  was  under 
investigation.  Federal  investigators  had 
secretly  bugged  the  judge’s  chambers  and 
obtained  evidence  that  he  was  corrupt,  but 
never  bothered  to  tell  Fields’  lawyer. 

At  the  death  penalty  phase  of  the 
trial,  Fangston  recanted  his  testimony  and 
admitted  that  O’Callaghan  had  told  him 
to  select  Fields  out  of  a photo  line-up. 
Nevertheless,  the  jury  sentenced  Fields 
and  Hawkins  to  death,  and  Judge  Maloney 
affirmed  the  sentences. 

In  1991,  in  an  effort  to  save  himself 
from  the  death  penalty,  Anthony  Sumner 
began  to  work  with  federal  prosecutors  to 
take  down  the  El  Rukn  gang.  He  admit- 
ted that  he  had  fabricated  his  testimony 
implicating  Fields,  and  in  January  1992 
signed  a statement  to  that  effect  for  the 
Chicago  Police  Department  and  the  State’s 
Attorney’s  Office.  Still,  Fields  was  left  to 
languish  on  death  row. 

Judge  Maloney  was  found  guilty  of 
conspiracy,  racketeering,  extortion  and 
obstructing  justice  in  April  1993.  More 
than  three  years  later  Fields  was  granted 
post-conviction  relief  by  the  Cook  County 
Circuit  Court,  “on  the  grounds  that  the  trial 
judge,  Thomas  Maloney,  acted  as  a corrupt 
jurist  during  Fields’trial,  thereby  depriving 
Fields  of  due  process  of  law.”  [See:  PLN, 
Nov.  2006,  p.21] . 

For  thirteen  more  years,  the  State’s 
Attorney’s  Office  worked  relentlessly  to 
fabricate  another  case  against  Fields.  When 
Hawkins  agreed  to  testify  for  the  prosecu- 
tion in  exchange  for  being  taken  off  death 
row,  prosecutors  went  so  far  as  to  change 
their  original  version  of  the  murders  to  ac- 
commodate the  new  testimony,  even  though 
it  contradicted  eyewitness  accounts  from 
the  first  trial. 

But  the  court  wasn’t  fooled.  On  April  8, 
2009,  Cook  County  Circuit  Judge  Vincent 
M.  Gaughan  found  Fields  not  guilty  and 
called  the  state’s  witness  “...  highly  suspect, 
and  unworthy  of  belief.” 

In  October  2010,  after  obtaining  a cer- 
tificate of  innocence,  Fields  filed  suit  against 
the  City  of  Chicago,  a state  prosecutor  and 
three  police  officials,  including  Detective 


O’Callaghan,  alleging  due  process  viola- 
tions, conspiracy,  malicious  prosecution  and 
intentional  infliction  of  emotional  distress. 
Testimony  offered  at  trial  showed  how  the 
police  had  doctored  lineups  and  backdated 
incriminating  statements  in  order  to  convict 
Fields;  evidence  also  included  the  “street 
file”  that  prosecutors  and  police  officers  had 
insisted  didn’t  exist.  Fields’  attorneys  asked 
the  jury  to  consider  an  award  of  $1  million 
for  each  year  he  was  imprisoned. 

Although  the  jurors  concluded  that 
O’Callaghan  had  deprived  Fields  of  his  due 
process  rights,  they  awarded  just  180,000 
in  damages;  the  jury  found  in  favor  of  the 
other  defendants.  Fields  called  the  paltry 
award  a travesty  of  justice. 

Meanwhile,  Hawkins  was  released 
on  parole  in  September  2014,  just  a few 
months  after  testifying  for  the  defendants 
at  the  trial  in  Fields’  lawsuit.  He  had  re- 
ceived recommendations  for  parole  from 
an  Assistant  U.S.  Attorney  and  two  police 
officials  named  as  defendants  in  Fields’ suit. 

“They  knew  Mr.  Fields  was  innocent,” 
stated  his  lead  attorney,  H.  Candace  Gor- 
man. “That’s  why  they  had  to  pay  people  off 
to  testify  against  him.” 

Gorman  filed  a motion  for  a new  trial, 
which  was  granted  on  April  7,  2015  as  to 
both  liability  and  damages  on  all  of  Fields’ 
claims. 

On  November  6,  2015  the  district 
court  granted  a motion  for  sanctions  against 
the  defendants  and  ordered  them  to  pay 
$68,618  in  Fields’  attorney  fees  and  costs. 
The  court  found  that  O’Callaghan  had  pre- 
sented testimony  at  trial  that  “ran  afoul  of 
a pretrial  in  limine  ruling”  which  “excluded 
certain  evidence  regarding  criminal  conduct 
by  and  criminal  prosecutions  of  members  of 
the  El  Rukn  street  gang  that  did  not  involve 
Fields.”  The  prohibited  testimony  resulted 
in  a mistrial. 

Fields’  new  trial  on  liability  and  dam- 
ages against  O’Callahan  and  the  other 
defendants  is  scheduled  to  begin  on  No- 
vember 7,  2016.  See:  Fields  v.  City  of 
Chicago , U.S.D.C.  (N.D.  111.),  Case  No. 
l:10-cv-01168.P 

Additional  source:  www.suntimes.com 
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Ninth  Circuit:  Congress  Can  Criminalize  Federal 
Sex  Crimes  Committed  in  State  Facilities 


The  Ninth  Circuit  Court  of  Appeals 
held  in  August  2015  that  Congress  is 
authorized  to  criminalize  sexual  assaults  in 
facilities  where  federal  prisoners  are  held 
by  agreement  with  state  and  local  govern- 
ments. 

On  March  5,2009,  Sabil  Mumin  Mu- 
jahid  drove  to  Anchorage,  Alaska’s  Nesbett 
Courthouse  for  a bail  hearing  on  state  drug 
charges.  Officers  found  a firearm  in  the 
trunk  of  his  car  and  arrested  him. 

Mujahid  was  jailed  on  a federal 
firearms  charge  and  his  bail  was  revoked 
for  the  state  drug  offense.  As  a result, 
he  was  confined  in  the  Anchorage  Cor- 
rectional Complex  (ACC),  which  houses 
state  prisoners  as  well  as  federal  prisoners 
pursuant  to  a contract  with  the  U.S.  Mar- 
shals Service. 

While  at  ACC,  Mujahid  repeatedly 
sexually  assaulted  other  prisoners.  He 
was  charged  with  several  federal  sex 
offenses,  including  aggravated  sexual 
abuse,  sexual  abuse  and  abusive  sexual 
contact  in  violation  of  18  U.S.C.  §§ 
2241,2242  and  2244. 

Mujahid  was  convicted  of  the  fed- 
eral firearms  charge  and  sentenced  to  120 
months  in  prison.  After  the  drug  offense 
was  resolved,  he  was  transferred  to  a fed- 
eral prison  in  Washington  state  on  June 
28,2010. 

He  then  moved  to  dismiss  the  federal 
sex  offenses,  arguing  that  “the  Constitution 
does  not  confer  upon  the  National  Govern- 
ment the  power  to  suppress  violent  crime 
that  occurs  in  state  jails. "The  district  court 
denied  his  motion,  concluding  as  a matter 
of  law  that  ACC  “is  a facility  in  which 
persons  are  held  in  custody  pursuant  to  an 
agreement  with  the  United  States  Marshals 
Service,  a federal  agency.”  Mujahid  was 
convicted  of  seven  federal  sex  crimes  and 
sentenced  to  480  months  in  prison. 

The  Ninth  Circuit  affirmed  the  con- 
victions, concluding  that  the  district  court 
correctly  refused  to  dismiss  the  indictment. 
The  Court  of  Appeals  first  determined  that 
the  statutes  were  not  facially  unconstitu- 
tional. It  then  held  that  “18  U.S.C.  §§  2241, 
2242,  and  2244  are  plainly  constitutional  as 
applied  to  an  individual  in  federal  custody 


by  Mark  Wilson 

who  is  being  held  in  a state  facility  pursuant 
to  a contract  with  a federal  agency.” 

Likewise,  “in  prosecutions  under  18 
U.S.C.  §§  2241,2242,  and  2244,  the  district 
court  may  determine  as  a matter  of  law 
whether  the  facility  at  which  the  alleged 
crime  took  place  is  one  ‘in  which  persons  are 
held  in  custody  by  direction  of  or  pursuant 
to  a contract  or  agreement  with  the  head  of 


CHAUNTE  D.  OtT  RECEIVED  A $ 6.5  MILLION 
settlement  from  the  City  of  Milwaukee 
for  spending  over  12  years  in  prison  on  a 
wrongful  murder  conviction,  after  being 
cleared  by  DNA  evidence  that  connected 
the  crime  to  a serial  killer. 

Ott,  now  42,  was  convicted  of  the 
August  1995  murder  of  16 -year-old  Jes- 
sica Payne.  Fearing  the  consequences  of  an 
arrest  for  fighting  with  another  girl,  Payne 
and  her  friend,  Rebecca  Morrison,  13,  ran 
away  from  home  on  August  26, 1995. 

The  girls, both  Caucasian,  ended  up  at 
a house  involved  in  prostitution  and  drug 
sale  activities  in  North  Milwaukee.  At 
some  point  they  left  with  four  black  men 
and  went  to  a friend’s  house.  Morrison 
had  sex  with  several  of  the  men  but  Payne 
wanted  to  go  home;  she  was  dropped  off 
at  a street  corner. 

Her  body  was  found  under  a mattress 
behind  an  abandoned  house  on  August  30;  a 
rape  kit  was  collected  because  sexual  assault 
was  suspected  by  the  medical  examiner.  A 
month  later,  a prisoner  at  the  Milwaukee 
County  Jail  told  authorities  that  Richard 
Gwin  was  involved  in  the  murder  of  a young 
white  woman. 

Gwin  was  taken  into  custody  and  co- 
erced to  identify  someone  the  police  could 
arrest  for  Payne’s  murder.  The  “improper 
and  undue  pressure”  by  officers  allegedly 
resulted  in  Gwin  providing  “a  statement 
falsely  implicating  himself  and  two  others” 
in  Payne’s  death. 

Gwin  identified  Sam  Hadaway  and 
Ott  as  being  involved  in  the  crime.  Ha- 
daway repeated  “Gwin’s  false  statement 


any  Federal  department  or  agency,”’ the  ap- 
pellate court  wrote.  “The  question  whether 
the  crime  occurred  at  the  facility  must  be 
submitted  to  the  jury,  as  it  was  here.” 

A petition  for  certiorari  review  was 
filed  with  the  Supreme  Court  on  March 
4,  2016  and  remains  pending.  See:  United 
States  v.  Mujahid,  799  F.3d  1228  (9th  Cir. 
2015).  P 


implicating  Mr.  Ott,  which  [the  officers] 
accomplished  by  feeding  Mr.  Hadaway  the 
details  of  the  statement  and  improperly 
pressuring  him.”  Hadaway  suffered  from 
cerebral  palsy  and  “brain  damage,”  making 
him  susceptible  to  the  coercion. 

At  that  point,  the  investigation  ended. 
“Rather  than  continue  to  perform  the  police 
work  necessary  to  properly  solve  the  crime,” 
police  officers  “manufactured  evidence  that 
implicated”  Ott  and  withheld  from  him 
and  prosecutors  “evidence  that  was  both 
exculpatory  and  material.” 

Specifically,  there  was  a witness  who 
saw  Payne  with  a black  male  other  than 
Ott  just  before  she  was  murdered,  and  the 
madam  at  the  prostitution/drug  house  re- 
portedly confessed  to  having  Payne  killed. 
Based  solely  on  the  testimony  of  Gwin  and 
Hadaway,  Ott  was  convicted  and  sentenced 
to  life  with  the  possibility  of  parole  after 
50  years. 

In  2002  the  Wisconsin  Innocence 
Project  successfully  petitioned  for  a DNA 
profile  from  the  vaginal  swabs  taken  from 
Payne’s  body.  The  profile  did  not  match  Ott, 
Gwin,  Hadaway  or  any  of  the  four  men 
Payne  had  interacted  with  just  prior  to  her 
death.  Running  the  DNA  through  a crime 
database  connected  it  to  several  murders 
that  had  occurred  after  Ott’s  arrest,  but 
that  information  was  not  disclosed  to  him 
for  another  four  years. 

When  he  was  informed  the  DNA 
profile  from  the  crime  scene  did  not  match 
his  and  was  connected  to  at  least  eight  other 
murders,  he  moved  for  a new  trial,  which 
was  granted.  Ott  was  released  on  January 
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8,  2009  and  the  charges  against  him  were 
dismissed  in  June  2009  after  the  DNA  was 
linked  to  serial  killer  Walter  E.  Ellis,  the 
“North  Side  Strangler,”  who  died  while 
serving  multiple  life  sentences  in  2013.  [See: 
PLN,  Aug.  2010,  p.14]. 

The  City  of  Milwaukee  agreed  to 
the  16.5  million  settlement  on  March  31, 
2015,  and  Ott’s  lawsuit  was  dismissed  by 
agreement  in  October  2015  after  the  settle- 


ment was  approved  by  the  city’s  Common 
Council.  See:  Ott  v.  City  of  Milwaukee, 
U.S.D.C.  (E.D.  Wise.),  Case  No.2:09-cv- 
00870-RTR. 

Previously,  in  2010,  the  State  Claims 
Board  had  awarded  Ott  $25,000  - the  statu- 
tory maximum  - for  the  more  than  12  years 
he  served  in  prison.  The  paltry  sum  led  to 
calls  for  Wisconsin  to  revise  its  compensa- 
tion policy  for  people  who  are  wrongfully 


convicted;  currently,  the  state  ranks  last  in 
the  nation  for  the  amount  of  compensation 
provided  - $5,000  per  year  of  wrongful 
imprisonment  with  a cap  of  $25,000.  A bill 
that  would  have  increased  the  compensation 
passed  in  the  state  Assembly  but  stalled  in 
the  Senate  in  February  2016. 

Additional  sources:  Wisconsm  State  Journal, 
www.wpr.org 


Private  Medical  Contractors  in  Kentucky 
Not  Entitled  to  Qualified  Immunity 


The  Kentucky  Court  of  Appeals  held 
that  a trial  court  improperly  granted 
summary  judgment  to  the  defendants  in  a 
civil  action  alleging  a prisoner  received  neg- 
ligent medical  care  at  the  Hardin  County 
Detention  Center  (HCDC). 

HCDC  contracts  with  Southern 
Health  Partners,  Inc.  (SHP),  a for-profit 
company,  to  provide  medical  care  to  its  pris- 
oners. SHP  provides  nursing  and  medical 
services  to  almost  200  jails  nationwide.  To 
fulfill  its  contract  at  HCDC,  the  company 
contracted  with  Dr.  John  Adams,  who 
employed  Elizabeth  Walkup,  an  advanced 
registered  nurse  practitioner,  to  assist  him. 
SHP  employed  nurses  and  other  medical 
personnel  at  HCDC. 

Mark  Sietsema  was  booked  into  the 
jail  in  the  fall  of  2009.  He  advised  medical 
staff  that  he  suffered  from  diverticulitis 
and  previously  had  16  inches  of  his  colon 
removed  due  to  the  disease. 

On  April  24,  2010,  Sietsema  filed  a 
medical  request  indicating  he  had  been 
vomiting  and  feverish  for  the  last  two 
days.  The  next  day,  a nurse  documented 
abdominal  pain,  nausea,  vomiting,  fever 
and  constipation;  she  gave  him  nausea 
medication  and  prescribed  a liquid  diet. 
Nurse  Heather  Kennedy  examined  Siet- 
sema on  May  8,  recording  complaints  of 
nausea  and  vomiting.  Kennedy  and  Nurse 
Brenda  Brown  had  him  placed  in  observa- 
tion and  continued  the  treatment  provided 
the  previous  day. 

Sietsema  alleged  that  he  received  “no 
care  from  May  8 to  May  13,”  which  is 
when  he  was  examined  by  Walkup.  His 
complaints  of  vomiting  and  no  bowel 
movement  for  six  days  were  attributed  to 
diverticulitis  and  mild  dehydration,  and 
Walkup  prescribed  ice  chips  so  he  could 
stay  hydrated,  nausea  medication,  supposi- 


tories, antibiotics  and  a note  to  send  him  to 
a hospital  if  he  did  not  stabilize  or  become 
able  to  tolerate  fluids. 

Over  the  next  several  days  Sietsema 
refused  his  medication.  He  collapsed  in 
his  cell  at  4 a.m.  on  May  17,  2010,  but 
Brown  delayed  a hospital  transport  until 
she  could  examine  him  at  10  a.m.  the 
same  day. 

Once  at  a hospital,  Sietsema  was 
placed  in  ICU  due  to  severe  dehydration,  a 
bowel  obstruction  and  a possible  ruptured 
esophagus.  He  also  developed  respiratory 
failure  and  had  to  be  intubated.  Further 
examination  the  next  day  “revealed  multiple 
adhesions  to  the  small  bowel  which  caused 
an  obstruction.”  They  were  repaired  and 
Sietsema  was  released  from  the  hospital 
on  May  26. 

After  he  filed  suit  for  damages  in 
state  court  claiming  negligence  by  SHP, 
Dr.  Adams,  Walkup,  Brown,  Kennedy  and 
nurses  Christina  Fulk  and  Georgeann  Wil- 
liams, the  defendants  moved  for  summary 
judgment.  The  court  granted  the  motion, 
finding  Adams  and  Walkup  could  not  be 
liable  due  to  insufficient  expert  testimony 
with  respect  to  their  roles.  As  for  SHP  and 
the  nurses,  the  court  held  they  were  entitled 
to  qualified  immunity. 

The  Court  of  Appeals,  however,  found 
that  the  res  ipsa  loquitur  exception  could 
apply  to  the  case,  and  medical  expert  testi- 
mony against  Dr.  Adams  and  Walkup  was 
unnecessary.  Adams,  as  HCDC’s  medical 
director,  was  required  to  visit  the  jail  weekly 
but  only  did  so  monthly.  Instead,  he  del- 
egated his  weekly  visits  to  Walkup.  Both 
were  Sietsema’s  primary  caregivers,  though 
between  May  8 and  13, 2010,  Walkup  did 
not  examine  him.  Dr.  Adams  did  not  know 
about  Sietsema  until  he  was  taken  to  the 
hospital. 


“A  layman  could  conclude  Adams  and 
Nurse  Walkup  did  not  effectively  commu- 
nicate with  SHP  staff  and  HCDC  in  this 
instance, ’’the  appellate  court  wrote.  Further, 
it  could  be  found  that  “they  did  not  properly 
oversee  this  patient’s  care.” 

In  addition,  Kentucky  case  law  pro- 
vides that  “independent  contractors  who 
perform  services  for  the  government,  and 
are  not  merely  an  alter  ego,  are  not  im- 
mune from  suit.”  As  such,  the  defendants 
were  not  entitled  to  qualified  immunity. 
The  trial  court’s  order  was  reversed; 
however,  the  Kentucky  Supreme  Court 
granted  discretionary  review  on  August 
17,  2016,  and  the  case  remains  pending 
a decision  by  the  state  Supreme  Court. 
See:  Sietsema  v.  Adams,  2015  Ky.  App. 
Unpub.  LEXIS  882  (Ky.  App.  Unpub. 
2015).  H 
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Drastic  Sentence  Reduction  for 
Mentally  III  Former  Tamms  Prisoner 

by  Matt  Clarke 


When  Anthony  Gay,  then- 19  years 
old,  was  sentenced  by  an  Illinois  court 
for  a 1993  probation  violation  and  strong 
arm  robbery  that  netted  a hat  and  a dollar 
bill,  he  was  sent  to  prison  for  7 years.  But 
his  actions  while  incarcerated,  driven  by  his 
mental  illness,  resulted  in  years  of  solitary 
confinement  and  additional  criminal  con- 
victions, chiefly  due  to  a series  of  assaults 
on  guards,  including  throwing  feces  and 
urine  out  of  the  food  slot  in  his  cell  door. 
By  2013,  his  sentence  had  been  increased 
to  97  years  and  his  release  date  pushed  back 
to  around  2091. 

Luckily  for  Gay,  Scott  Main,  an  at- 
torney at  the  Bluhm  Legal  Clinic  at 
Northwestern  University,  took  a look  at 
a series  of  convictions  for  17  assaults  on 
guards  that  occurred  over  a 10-month  pe- 
riod in  2000  and  2001.  Main  noticed  that 
the  sentences  had  been  improperly  run  con- 
secutively, or  stacked  on  one  another.  The 
law  only  allowed  them  to  be  added  to  Gay’s 
original  robbery  conviction  or  a subsequent 
1998  prison  assault  conviction.  The  State’s 
Attorney  agreed  and  a judge  granted  a mo- 
tion to  modify  Gay’s  sentence  on  January 
31, 2014.  His  new  release  date  was  August 
2018,  just  a week  after  his  44th  birthday. 

Gay  could  be  a poster  child  for  the 
problems  inherent  in  incarcerating  the 
mentally  ill.  During  his  prison  stay  he  prac- 
ticed self-mutilation,  even  to  the  point  of 
cutting  out  one  of  his  testicles  and  hanging 
it  on  a cell  door  in  2010.  He  was  featured 
in  an  investigative  news  series,  “Trapped  in 
Tamms,”  that  described  how  mentally  ill 
prisoners  were  being  housed  in  maximum- 
security  facilities,  often  in  isolation,  with 
little  treatment  for  their  mental  illness; 
consequently,  their  behavior  resulted  in 
additional  convictions  and  sentences. 

“He  is  the  classic  example  of  how  we 
treat  mentally  ill  people  in  prison  in  this 
society,”  said  Alan  Mills,  head  attorney  for 
Chicago’s  Uptown  People’s  Law  Center. 
“He  should  not  even  be  in  prison.  This  was 
a case  involving  stealing  a dollar  bill.” 

Mills  noted  that  the  Illinois  Depart- 
ment of  Corrections  (DOC)  has  long 
regarded  mentally  ill  prisoners  solely  as 
“security  problems,”  with  little  concern 


for  providing  treatment  for  their  mental 
illnesses. 

“They  have  been  working  on  this,  but 
they  have  a long  way  to  go,”  he  said. 

The  American  Federation  of  State, 
County  and  Municipal  Employees,  the 
union  that  represents  DOC  guards,  sup- 
ports treatment  for  mentally  ill  prisoners 
according  to  its  spokesman,  Anders  Lindall. 

“Given  cuts  to  public  mental  health 
treatment  on  the  state  and  local  levels,  and 
the  increasing  numbers  of  individuals  with 
mental  illness  in  the  justice  system  as  a re- 
sult, this  investment  is  even  more  urgently 
needed,”  Lindall  stated. 

DOC  spokeswoman  Stacey  Solano 
reported  that  10,600  prisoners  - or  22%  of 


The  Ninth  Circuit  Court  of  Ap- 
peals held  on  November  23, 2015  that 
Fed.R.Civ.P.  15  operates  substantively, 
not  chronologically,  allowing  a plaintifF  to 
amend  in  whatever  order  he  or  she  deems 
fit,  provided  there  is  compliance  with  the 
requirements  of  the  rule. 

Before  the  court  was  the  appeal  of 
Sergio  C.  Ramirez,  who  had  sued  the 
County  of  San  Bernadino,  its  sheriff  and 
several  deputies.  He  alleged  that  San  Ber- 
nadino sheriff’s  deputies  stopped  him  in 
his  driveway  and  “allegedly  beat,  tased  and 
detained  him  despite  his  compliance  with 
their  commands.”  He  spent  15  days  in  jail 
and  two  different  immigration  detention 
centers  before  being  released. 

The  merits  of  his  claims,  however,  were 
not  at  issue  in  Ramirez’s  appeal.  Rather,  it 
focused  on  the  district  court’s  dismissal  after 
the  case  was  removed  from  state  court.  After 
being  removed,  the  parties  entered  into  a 
written  stipulation  that  provided  Ramirez 
could  amend  his  complaint  to  dismiss  cer- 
tain defendants.  The  district  court  altered 
the  time  to  amend  from  twenty  to  ten  days. 

Once  the  First  Amended  Complaint 
was  filed  on  May  22, 2013,  the  defendants 


the  DOC’s  population  of  around  48,300 
- have  “some  sort  of  mental  health  need,” 
and  4,600  (about  10%)  are  classified  as 
“seriously  mentally  ill.” 

Meanwhile,  Gay  was  among  the  179 
Tamms  prisoners  transferred  to  the  Pon- 
tiac Correctional  Center  when  the  DOC 
prepared  to  close  Tamms.  Although  the 
prison  was  shuttered  in  January  2013  [see: 
PLN,  June  2013,  p.l],  the  state  reportedly 
continues  to  spend  $750,000  annually  on 
the  facility  for  utilities,  maintenance  and 
security,  according  to  a May  2015  news 
report. 

Sources:  www.bnd.com , www.illinoispolicy. 
org,  www.aclu.org 


moved  to  dismiss  and  for  a more  definite 
statement.  Under  local  rule  7-9,  Ramirez 
was  required  to  file  an  opposition  to  the 
motion  within  21  days;  rather  than  submit 
such  a pleading,  however,  he  filed  a Second 
Amended  Complaint. 

Two  days  later  the  district  court  re- 
jected that  filing  “because  leave  of  court 
had  neither  been  sought  nor  granted.”  The 
court  then  dismissed  the  action  entirely 
because  Ramirez  had  been  deemed  to  have 
consented  to  dismissal  for  failing  to  oppose 
the  defendants’  motion  as  required  by  the 
local  rule.  His  request  for  reconsideration 
was  denied. 

Rule  15  provides  for  two  methods  for 
amending  a complaint.  The  first  is  a matter 
of  course  within  21  days  of  service  on  the 
defendants  or  within  21  days  of  service  after 
a responsive  pleading  is  filed.  The  second 
requires  a party’s  written  consent  or  leave 
of  court. 

The  district  court  held  that  Ramirez 
had  filed  his  First  Amended  Complaint 
as  a matter  of  course,  barring  another  such 
amendment.  On  appeal,  the  Ninth  Circuit 
found  that  determination  was  erroneous. 
Because  the  first  amendment  was  filed  pur- 


Federal  Civil  Procedure  Rule  15 
is  Substantive,  Not  Chronological 
in  Application 


October  2016 


40 


Prison  Legal  News 


suant  to  a stipulation  between  the  parties, 
it  should  have  been  considered  an  “other” 
type  of  amendment. 

Rule  15(a)(2)  does  not  mandate  a 
matter  of  course  amendment,  although 
amendments  typically  follow  that  order. 
Thus,  a plaintiff  may  amend  in  whatever 
order  he  or  she  deems  fit  so  long  as  there 
is  compliance  with  the  rule’s  requirements. 

Amendments  made  as  a matter  of 
course  have  been  deemed  “as  of  right” 


under  Rule  15,  so  there  can  be  no  waiver 
or  exhaustion  of  the  automatic  right  if  it  is 
timely.  In  this  case,  Ramirez  submitted  his 
Second  Amended  Complaint  21  days  after 
the  motion  to  dismiss  was  filed,  making  it 
timely. 

The  Ninth  Circuit  found  the  district 
court  had  “erred  in  permitting  a local  rule  to 
trump  the  governing  federal  rule.”  The  First 
Amended  Complaint  became  moot  upon  the 
filing  of  the  Second  Amended  Complaint, 


so  Ramirez  did  not  need  to  address  the 
motion  to  dismiss.  The  district  court’s  order 
was  reversed  and  the  case  remains  pending 
on  remand,  where  the  court  dismissed  the 
Second  Amended  Complaint  in  March  2016 
and  allowed  the  filing  of  a Third  Amended 
Complaint.  Ramirez  is  represented  by  attor- 
ney Moises  Aviles  with  the  San  Bernardino 
firm  of  Aviles  and  Associates.  See:  Ramirez 
v.  County  of  San  Bernadino,  806  F.3d  1002 
(9th  Cir.  2015).  P 


Los  Angeles  County  Settles  Jail 
Suicide  Suit  for  $1.6  Million 


Almost  two  years  after  a prisoner 
committed  suicide  at  the  Los  Angeles 
County  Jail,  the  county  settled  a lawsuit 
brought  by  his  parents  for  11.6  million. 
[See:  PLN,  March  2016,  p.l]. 

Austin  Losorelli  hung  himself  at  the 
jail  despite  the  fact  that  both  he  and  his 
father,  Los  Angeles  Police  Department 
lieutenant  Joe  Losorelli,  had  informed  jail 
personnel  that  Austin  was  hallucinating 
and  hearing  voices,  had  previously  at- 
tempted suicide  and  had  been  hospitalized 
for  psychotic  behavior.  Jail  staff  apparently 
concerned  themselves  more  with  protecting 
Losorelli,  23,  from  other  prisoners  due  to 
his  status  as  the  son  of  a law  enforcement 
officer  than  they  did  with  protecting  him 
from  himself. 

Losorelli  was  initially  arrested  for  as- 
saultive behavior  and  resisting  arrest,  and 
booked  into  the  LA  County  Jail.  His  mental 
illness  and  suicidal  behavior  were  noted, 
and  the  judge  sentenced  him  to  probation 
and  ordered  his  conditional  release  to  a 
Residential  Treatment  Program  for  people 
with  mental  health  problems. 


Instead  of  transferring  him  to  the 
treatment  program,  the  Los  Angeles  Sher- 
iff’s Department  (LASD)  sent  Losorelli 
to  his  parents’  home  where  he  awaited 
placement  in  the  program.  His  condition 
deteriorated  and  his  parents  requested  that 
he  be  rearrested  so  he  would  get  priority  for 
placement  in  the  program. 

LASD  detectives  rearrested  Losorelli 
and  took  him  to  the  jail.  Instead  of  provid- 
ing him  with  mental  health  services,  jail 
employees  cleared  him  to  be  housed  in  the 
general  population.  Noting  that  he  was  the 
son  of  a police  officer,  they  placed  him  in 
special  housing  for  protection.  Other  pris- 
oners told  guards  that  Losorelli’s  behavior 
was  becoming  increasingly  bizarre,  and  he 
was  moved  to  a solitary  cell  but  not  put  on 
suicide  watch.  He  hung  himself  with  a sheet 
while  in  solitary;  his  body  was  discovered 
by  a jail  trustee. 

Aided  by  Pasadena  attorney  Ronald  O. 
Kaye,  Losorelli’s  parents  filed  a federal  civil 
rights  action  pursuant  to  42  U.S.C.  § 1983 
that  alleged  violations  of  their  son’s  consti- 
tutional rights  and  pendent  state  statutory 


violations  and  torts.  The  county  settled  the 
lawsuit  for  11.6  million,  inclusive  of  attor- 
ney fees,  on  September  1,2015. 

“This  was  a perfect  storm  of  deliber- 
ate indifference  and  malfeasance  by  the 
Department  of  Mental  Health  and  the 
Sheriff’s  Department,”  said  Kaye. 

The  Losorellis  pledged  to  donate 
most  of  the  money  to  help  the  mentally 
ill.  As  part  of  the  settlement,  the  LASD 
agreed  to  reduce  suicide  hazards,  such  as 
the  air  vent  that  Losorelli  used  to  hang 
himself  from  in  his  cell.  An  independent 
federal  monitor  will  oversee  compli- 
ance. The  same  day  that  it  approved  the 
settlement  agreement,  the  Los  Angeles 
County  Board  of  Supervisors  reaffirmed 
a previous  decision  to  build  a new 
3,885-bed  jail  that  focuses  on  mental 
health  care  and  to  fund  a program  to 
divert  people  from  jail  to  mental  health 
treatment.  See:  Losorelli  v.  County  of  Los 
Angeles,  U.S.D.C.  (C.D.  Cal.),  Case  No. 
2:14-cv-05062-R-SH.  FI 

Additional  source:  www.latimes.com 
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Exonerated  Prisoner  Appointed  to  Connecticut's  Parole  Board 


IN  AN  UNUSUAL  TURN  OF  EVENTS,  A 
former  prisoner  was  appointed  to  Con- 
necticut’s Parole  Board.  While  ex-prisoners 
are  typically  not  considered  as  parole  board 
members,  state  officials  decided  that  Ken- 
neth F.  Ireland  was  a qualified  candidate. 

In  1989,  when  he  was  18  years  old,  Ire- 
land was  convicted  of  raping  and  murdering 
Barbara  Pelkey,  a mother  of  four. 

Several  people  had  connected  Ireland 
to  the  1986  murder,  including  someone 
who  claimed  she  witnessed  his  confession. 
The  witness  later  admitted  that  she  was 
intoxicated  at  the  time  and  confused  in  her 
recollection,  according  to  The  Daily  Mail. 
Ireland  received  a 50-year  prison  sentence. 

Although  he  asserted  his  innocence, 
his  claims  fell  on  deaf  ears  until  2009. 
DNA  testing  was  performed  after  the  Con- 
necticut Innocence  Project  became  involved 
in  the  case,  and  the  test  results  indicated 
another  man,  Kevin  Benefield,  had  com- 
mitted the  crimes  for  which  Ireland  had 
been  convicted.  Benefield  was  subsequently 
sentenced  to  60  years  for  raping  and  mur- 
dering Pelkey. 

Ireland  was  exonerated  and  released  in 
August  2009  after  spending  21  years  - more 
than  half  his  life  - in  prison. 

Vivian  Blackford,  a member  of  the 
Connecticut  Sentencing  Committee, 
originally  raised  the  idea  of  having  Ireland 
serve  on  the  Parole  Board.  “Having  been 
in  prison,  he  brings  so  much  to  the  board 
because  he  understands  the  experience,  the 
perspectives  and  the  reasons  that  people  do 
what  they  do,”  she  told  The  New  York  Times. 

While  incarcerated,  Ireland  was  sub- 
jected to  extreme  conditions  including  a 
year  in  solitary  confinement,  losing  part 
of  a finger  and  seeing  a prisoner  die  from 
burns  after  being  set  on  fire  by  other  prison- 
ers. He  was  also  sent  to  the  Wallens  Ridge 
State  Prison  in  Virginia,  a facility  known 
for  guard  brutality,  due  to  overcrowding 
in  Connecticut  prisons.  In  a 100-page 
document  titled  an  “analysis  of  damages” 
he  sought  up  to  18  million  for  his  wrongful 
conviction,  and  the  state  claims  commission 
awarded  him  16  million  in  January  2015. 
He  was  represented  pro  hono  by  attorney 
William  Bloss. 

“I  am  extremely  pleased  and  thankful 
for  the  hard  work  and  the  thoughtfulness 


by  Christopher  Zoukis 

of  the  state  and  the  claims  commissioner,” 
Ireland  stated.  “You  can’t  replace  those  years, 
but  I’ve  gotten  beyond  that,  and  I’m  looking 
forward  to  the  future.  I’m  not  a live-in-the- 
past  kind  of  guy.” 

Governor  Dannel  P.  Malloy  ap- 
pointed Ireland  to  the  Parole  Board  in 
October  2014,  saying  he  was  a person 
“of  extraordinary  character  who  endured 
the  unimaginable  pain  of  two  decades 
of  wrongful  incarceration,  and  yet  is  not 
only  without  bitterness,  but  is  incredibly 
thoughtful,  insightful  and  committed  to 
public  safety  and  service.” 

Ireland’s  experience  with  the  prison 
system  became  evident  when  11  prison- 
ers stated  their  cases  to  the  Parole  Board 
via  tele-conference.  Some  had  entered  the 
criminal  justice  system  as  teenagers.  There 


TheThird  Circuit  Court  of  Appeals 
held  that  a lower  court  did  not  follow 
controlling  Supreme  Court  precedent  when 
granting  summary  judgment  to  prison  of- 
ficials on  a mentally  ill  prisoner’s  restraint 
chair-related  claim. 

Since  childhood,  Pennsylvania  prisoner 
Leonard  G.  Young,  Jr.  has  suffered  from 
severe  bipolar  and  schizoaffective  disorders. 
He  has  been  held  in  solitary  confinement 
for  many  years  due  to  his  mental  illness. 

Young’s  mental  state  deteriorated 
dramatically  in  solitary.  He  suffered  visual 
and  auditory  hallucinations,  had  paranoid 
thoughts,  threw  and  smeared  his  own  feces, 
and  engaged  in  self-harm  and  suicide  at- 
tempts that  included  trying  to  hang  himself 
and  break  his  own  neck  by  banging  his  head 
against  a wall. 

When  guards  at  SCI-Greene  elec- 
tronically opened  Young’s  cell  door  by 
mistake  on  September  20, 2009,  he  exited, 
walked  up  the  stairs  to  the  second  tier  and 
sat  on  a ledge  above  the  law  library.  After 
guards  arrived,  Young  shouted  that  he  was 
protesting.  He  remained  on  the  ledge  for 
about  seven  minutes  before  complying  with 
orders  to  step  into  the  second  tier  shower. 


were  several  cases  of  bad  choices  and  poor 
decisions,  and  some  made  excuses.  Ireland 
prodded  each  prisoner  to  get  to  the  root  of 
their  actions.  He  stated  later,  “you  want  to 
set  up  these  guys  for  success,  no  one  wants 
them  to  be  in  prison.” 

Of  the  1 1 prisoners  heard  by  the  B oard 
that  day,  none  were  recommended  for 
release;  many  were  required  to  serve  more 
time  due  to  their  records  of  misconduct. 

Following  his  16  million  claim  award 
in  2015,  Ireland  said  he  intended  to  con- 
tinue with  his  full-time  job  as  a member 
of  the  Parole  Board  but  decided  to  resign 
on  February  4, 2016,  evidently  so  he  could 
travel. 

Sources:  www.courant.com,  www.  daily  mail. 
co.uk,  The  New  York  Times 


Once  there,  he  complied  with  efforts  to 
handcuff  him. 

As  guards  escorted  him  to  the  stairs, 
Young  passively  resisted  by  lying  down 
and  refusing  to  walk.  Guards  shackled 
his  ankles  and  carried  him  down  the 
stairs.  At  the  bottom  he  again  passively 
refused  to  walk,  so  guards  carried  him 
into  a nearby  corridor  and  laid  him  face 
down  on  the  ground.  Young  never  ver- 
bally threatened  or  physically  engaged 
any  of  the  guards. 

To  conduct  a strip  search,  the  guards 
cut  off  Young’s  clothing.  They  then  applied 
a spit  mask,  even  though  he  had  not  spit  on 
anyone  or  threatened  to  do  so. 

Naked,  cuffed  and  compliant,  Young 
was  strapped  into  a restraint  chair  with 
only  a smock  over  his  lap.  He  cried  out  in 
pain  when  the  restraints  were  applied  too 
tightly;  guards  ignored  his  repeated  requests 
that  they  cover  his  exposed  genitals  with 
the  smock.  Young  was  then  wheeled  into 
an  air-conditioned  room  and  left  naked, 
except  for  the  smock  in  his  lap. 

The  restraint  chair  manufacturer  rec- 
ommended that  prisoners  be  restrained  a 
maximum  of  two  hours.  [See:  PLN,  Aug. 
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2016, p.28].  Pennsylvania  DOC  rules  allow 
a maximum  restraint  chair  placement  of 
eight  hours.  Even  so,  Young  was  confined 
in  the  chair  for  nearly  14  hours  - from 
8:46  p.m.  until  about  10:30  a.m.  the  next 
morning. 

When  he  was  finally  released,  Young 
was  shaking  uncontrollably  and  repeatedly 
complained  that  he  was  “cold  down  to  his 
bones.”  His  legs  were  so  numb  that  he 
couldn’t  walk  and  had  to  be  wheeled  back 
to  his  cell. 

Young  filed  suit  in  federal  court  alleg- 
ing, among  other  things,  that  his  restraint 
chair  confinement  constituted  excessive 
force.  He  moved  to  stay  the  proceedings 
pending  the  outcome  of  a U.S.  Depart- 
ment of  Justice  (DOJ)  investigation  into 
the  treatment  of  mentally  ill  prisoners  in 
Pennsylvania  state  prisons.  He  also  moved 
for  funding  to  retain  a mental  health 
expert. 

The  district  court  denied  both  of 
Young’s  motions  and  granted  summary 
judgment  to  the  defendants,  concluding 
that  the  14-hour  restraint  chair  confine- 
ment did  not  constitute  excessive  force. 
Young  appealed  and  the  Third  Circuit 


reversed. 

The  appellate  court  first  held  that  Hope 
v.  Pelzer,  536  U.S.  730,  122  S.Ct.  2508 
(2002)  [PLN,  Nov.  2002,  p. 6]  was  control- 
ling, and  that  analyzing  Young’s  claim  under 
the  Hope  standard  “demonstrates  that  the 
District  Court’s  grant  of  summary  judg- 
ment was  in  error.” 

The  Court  of  Appeal’s  “indepen- 
dent review  of  the  videotape  and  record 
evidence”  also  led  it  to  conclude  that  “the 
District  Court  failed  to  draw  all  reasonable 
inferences  in  Young’s  favor  and  that,  when 
those  inferences  are  properly  drawn,  there 
are  genuine  disputes  of  material  fact  as 
to  whether  the  Defendants’  use  of  the  re- 
straint chair  in  this  case  violated  the  Eighth 
Amendment.” 

The  Third  Circuit  found  that  the 
district  court  did  not  abuse  its  discretion 
when  it  refused  to  stay  the  proceedings 
pending  the  DOJ’s  investigative  report. 
Nevertheless,  the  Court  noted  that  the  re- 
port, which  was  issued  while  Young’s  appeal 
was  pending,  detailed  “dehumanizing  and 
cruel”  conditions  in  solitary  confinement 
at  six  Pennsylvania  prisons.  Specifically, 
the  report  found  that  “the  use  of  solitary 


confinement  on  mentally  ill  prisoners 
‘exacerbates  their  mental  illness  and  leads 
to  serious  psychological  and  physiological 
harms,’  ...  ‘including  psychosis,  trauma, 
severe  depression,  serious  self-injury  and 
suicide.’” 

The  DOJ  report  also  faulted  excessive 
use  of  restraints  as  a form  of  punishment, 
“with  ‘more  than  260  full-body  restraint 
incidents’  over  eighteen  months,  of  which 
‘almost  75%  lasted  longer  than  7 hours,  and 
15%  lasted  longer  than  12  hours.’” 

Since  the  district  court  “did  not  address 
any  evidentiary  issues  pertaining  to  the  final 
[DOJ]  report,”  the  Third  Circuit  suggested 
that  “it  should  do  so  on  remand. "The  appel- 
late court  also  concluded  that  it  was  not  an 
abuse  of  discretion  to  deny  Young’s  request 
for  appointment  of  a mental  health  expert, 
“because  a court  does  not  have  the  power 
to  tilt  the  scales  in  favor  of  one  litigant  by 
funding  its  expert  witnesses.”  Neverthe- 
less, it  suggested  that  an  expert  could  be 
appointed  for  the  purpose  of  assisting  the 
district  court.  Following  remand,  the  case 
settled  in  January  2016  for  120,000.  See: 
Young;  v.  Martin,  801  F.3d  172  (3d  Cir. 
2015).  P 
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South  Carolina  Sheriff  Fires  Whistleblower 
Instead  of  Jailer  Who  Assaulted  Prisoner 


After  a guard  at  a South  Carolina 
j ail  repeatedly  struck  a prisoner  who  was 
being  strapped  into  a restraint  chair,  York 
County  Sheriff  Bruce  Bryant  took  decisive 
action.  He  fired  the  jailer  who  told  a televi- 
sion station  and  state  investigators  about  a 
video  recording  of  the  incident.  Nothing  was 
done  to  the  guard  who  struck  the  prisoner, 
who  later  died  due  to  unrelated  causes. 

Joshua  Grose,  34,  was  violently  men- 
tally ill  when  he  was  arrested  for  fatally 
running  over  his  stepmother  and  a neighbor 
with  a stolen  car.  He  was  booked  into  the 
York  County  Detention  Center  in  Octo- 
ber 2013.  Two  days  later,  Grose  died  in  a 
restraint  chair  from  self-inflicted  injuries 
he  received  banging  his  head  against  a cell 
wall.  [See:  PLN,  Aug.  2016,  p.28]. 

Because  he  was  the  second  jail  prisoner 
to  die  in  the  restraint  chair,  Bryant  held  a 
news  conference  and  showed  hours  of  video 
coverage  of  jailers  attempting  to  subdue  a 
struggling  Grose,  who  writhed  and  spit  on 
them.  Included  in  the  footage  was  video 
showing  a deputy  striking  Grose  in  the 
abdomen  repeatedly  as  Grose  was  being 
strapped  into  the  chair. 

That  portion  caught  jail  guard  Mike 
Billioni’s  attention.  He  discussed  the  dis- 
turbing footage  with  his  wife,  an  employee 
of  NBC  Charlotte  affiliate  WCNC,  telling 
her  he  “didn’t  want  it  swept  under  the  rug.” 

“You  restrain  them,”  said  Billioni. 
“That’s  what  you’re  supposed  to  do;  but  to 
strike  an  inmate.  I’ve  never  been  trained  to 
strike  an  inmate.” 

They  took  their  concerns  to  the  televi- 
sion station’s  I-Team  and  the  State  Law 
Enforcement  Division  (SLED).  SLED 
took  Billioni’s  statement  and  the  sheriff 
fired  him  days  later. 

Bryant  continued  to  support  the  ac- 
tions of  the  deputy  who  assaulted  Grose. 
“I  worked  jail  deaths  as  a SLED  agent,  and 
I can  tell  you  this  - I have  not  found  any 
wrongdoing  on  any  officer’s  part,”  he  said. 

If  so,  then  Sheriff  Bryant  needs  to  reas- 
sess the  policies  at  his  jail.  If  Grose’s  bleeding 
head  wounds  were  self-inflicted,  then  they 
must  have  occurred  before  he  was  put  in  the 
restraint  chair,  and  thus  he  should  have  been 
transported  to  a hospital  instead  of  being 


by  Matt  Clarke 

restrained  at  the  jail.  Further,  if  jail  policies 
permit  the  striking  of  a restrained  mentally 
ill  prisoner,  they  are  in  need  of  revision. 

Billioni  filed  suit  against  the  York 
County  Sheriff’s  Office  in  July  2014,  claim- 
ing his  free  speech  rights  were  violated 
when  he  was  fired  after  speaking  out  about 


The  Kansas  Federal  Public  Defend- 
ers’  Office  has  challenged  a scheme 
whereby  officials  at  a detention  center  in 
Leavenworth,  Kansas  operated  by  Cor- 
rections Corporation  of  America  (CCA) 
secretly  video-recorded  confidential  at- 
torney-client meetings.  As  a result,  on 
August  10,  2016  a Kansas  federal  district 
court  ordered  the  practice  to  “cease  and 
desist”  immediately.  U.S.  District  Court 
Judge  Julie  A.  Robinson  also  ordered  that 
all  originals  and  copies  of  such  recordings 
be  surrendered  immediately  to  the  court. 

The  previously-undisclosed  surveil- 
lance practice  came  to  light  when  a private 
attorney,  Jacqueline  Rokusek,  was  advised 
by  the  U.S.  Attorney’s  Office  for  the  District 
of  Kansas  that  she  had  a conflict  of  interest 
in  representing  a client.  She  was  allowed 
to  inspect  video  recordings  made  at  the 
CCA  detention  center  and  discovered  that 
dozens  of  supposedly  confidential  meetings 
between  other  attorneys  and  their  clients 
were  on  the  same  disks.  She  then  alerted 
the  Public  Defenders’  Office  and  defense 
bar,  igniting  a firestorm  of  protest  from 
criminal  defense  attorneys. 

Experts  noted  that  although  the  re- 
cordings of  the  meetings  apparently  did  not 
include  sound,  the  faces  of  the  participants, 
documents  and  exhibits  discussed  were 
clearly  visible.  The  words  spoken  could  also 
be  gleaned  by  lip-reading  experts,  they  said. 
The  Public  Defenders’  Office  represents 
approximately  75  defendants  at  the  deten- 
tion center,  which  houses  federal  detainees 
from  Kansas,  Iowa,  Missouri  and  Nebraska. 


the  Grose  incident.  The  case  remains  pend- 
ing with  a trial  date  scheduled  in  February 
2017.  See:  Billioiii  v.  Bryant,  U.S.D.C.  (D. 
SC),  Case  No.  0:14-cv-03060-JMC. 

Additional  sources:  www. wcnc.com,  Associ- 
ated Press 


The  video  recordings  of  the  attorney-client 
meetings  had  been  made  available  to  the 
U.S.  Attorney’s  Office  upon  their  request, 
without  disclosure  to  the  lawyers  who  were 
recorded  or  their  clients. 

Defense  attorneys  were  understandably 
outraged  after  the  practice  was  exposed,  and 
packed  the  district  court  for  an  emergency 
hearing  on  the  clandestine  video  recordings. 
According  to  the  sworn  testimony  of  attor- 
ney Rokusek,  “When  we  go  to  CCA,  every 
attorney  that  meets  there  had  an  expectation 
of  privacy.  We  expected  that  those  meetings 
with  our  client  were  private.That’s  howit  has 
been,  that’s  what  we  understood  from  CCA 
and  that  was  in  fact  not  the  case.” 

Legal  ethics  experts  who  testified  at  the 
hearing,  including  Washington  University 
law  professor  Peter  Joy,  said  that  such  a 
recording  practice  constitutes  a clear  case 
of  professional  misconduct  for  dishonesty, 
fraud,  deceit  or  misrepresentation  in  every 
state.  Melody  Brannon  with  the  Kansas  Pub- 
lic Defenders’  Office  was  sharply  critical  of 
the  apparent  indifference  of  the  U.S.  Attor- 
ney to  the  practice,  saying,  “We  are  stunned 
by  the  cavalier  attitude  of  the  government. 
They  shrug  off  the  constitutional  issues  here.” 

Judge  Robinson’s  order  left  no  doubt 
of  her  position  on  the  matter.  She  ordered 
“all  detention  facilities  in  Kansas  and  Mis- 
souri, as  well  as  CCA,  that  house  detainees 
charged  in  this  district,  to  immediately 
cease  and  desist  all:  (1)  audio-visual  record- 
ing of  attorney-client  communications  in 
the  detention  facility;  (2)  audio  recording 
of  attorney- client  phone  calls;  and  (3) 


Judge  Orders  End  to  Recording 
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audio-visual  recording  of  attorney-client 
videoconference  calls.” 

The  district  court  also  indicated  it 
would  consider  a request  to  appoint  a spe- 
cial master  to  oversee  compliance  with  its 
order  and  future  proceedings.  See:  United 
States  v.  Black,  U.S.D.C.  (D.  Kan.),  Case 
No.  2:16-cr-20032-JAR. 


Federal  prosecutors  in  other  juris- 
dictions have  been  criticized  for  similar 
recordings  of  attorney-client  phone  calls 
in  detention  facilities,  which  are  routinely 
forwarded  to  prosecutors,  and  the  issue 
has  drawn  the  attention  of  members  of 
Congress  who  introduced  a bill  to  halt  that 
practice.  As  succinctly  stated  by  Peter  Joy, 


“If  anybody  consciously  made  a decision 
like  that  [to  record  attorney- client  meet- 
ings] , in  my  opinion  that  person  is  unfit  to 
have  any  job  having  anything  to  do  with 
the  government.”!^ 

Sources:  www.salinapost.com,  www.cjon- 
line.com,  www.kcur.org 


Class-action  Suit  Filed  Against  GEO  Group 
for  Violation  of  Job  Applicants'  Rights 


GEO  Group  and  Accurate  Back- 
ground,  Inc.  have  been  sued  in  federal 
court  in  New  York  for  violating  the  Fair 
Credit  Reporting  Act  (FCRA)  when 
conducting  criminal  background  checks 
on  GEO  job  applicants.  The  suit,  filed  on 
October  30,2015,  seeks  class-action  status. 

The  FCRA  requires  employers  taking 
an  “adverse  action”  against  a job  applicant 
based  on  a background  check  to  provide  the 
applicant  with  a “pre-adverse  action”  notice 
that  includes  a copy  of  the  report  and  a 
summary  of  their  rights  under  the  FCRA. 

The  lawsuit,  filed  on  behalf  of  Eric 
Keels,  who  was  later  joined  by  co-plaintifF 
Sandra  Inman,  alleged  GEO  Group  and 
Accurate  Background  failed  to  comply  with 
the  FCRA’s  requirements  before  denying 
employment  to  prospective  GEO  job  appli- 
cants. Accurate  Background  also  allegedly 
failed  to  notify  applicants  it  was  providing 
GEO  with  background  screening  reports 
and  did  not  follow  procedures  to  ensure  the 
accuracy  and  completeness  of  those  reports. 

Keels  had  a job  offer  from  GEO 
Group,  the  nation’s  second-largest  for-profit 
prison  company,  but  the  offer  was  rescinded 
following  a background  screening.  “I’m 
hoping  to  help  ensure  that  GEO  Group 
and  Accurate  Background,  Inc.,  follow 
the  law  so  that  people  who  want  to  come 
work  for  GEO  Group  have  a fair  chance,” 
stated  Keels.  He  is  represented  by  Outten 
& Golden,  LLP  attorneys  Ossai  Miazad, 
Lewis  M.  Steel,  Adam  T.  Klein  and  Chris- 
topher M.  McNerney. 

“The  FCRA  provides  important  pro- 
tections for  employees  and  job  seekers. 
Companies  must  comply  with  strict  re- 
quirements before  using  background  check 
information  for  employment  purposes,” 
said  Miazad.  “GEO  Group’s  practice  of 
refusing  to  hire  applicants  without  giving 
them  a chance  to  review,  let  alone  dispute 
or  provide  more  information  about  their 


background  check  results,  deprives  job 
seekers  of  their  rights.” 

The  plaintiffs  agreed  to  dismiss  their 
claims  against  Accurate  Background  in  July 
2016,  while  a class-action  settlement  with 
GEO  Group  was  in  the  process  of  being 


finalized  as  of  late  September  2016.  See:  Keels 
v.  The  GEO  Group,  Inc.,  U.S.D.C.  (E.D.  NY), 
Case  No.  l:15-cv-06261-CBA-SMG. 

Additional  sources:  www.prnewswire.com, 
www.  esr check,  com 


Second  Chance  Pell  Pilot  Program  Will  Bring 
College  to  1 2,000  Prisoners 


On  June  24,  2016,  the  U.S.  Depart  - 
ment  of  Education  (DOE)  announced 
that  67  colleges  and  universities  had  been 
selected  to  offer  courses  to  imprisoned  stu- 
dents at  over  100  federal  and  state  prisons 
through  the  DOE’s  recently-implemented 
Second  Chance  Pell  Pilot  Program. 

The  majority  of  the  courses  will  be 
provided  through  public  two-year  and  four- 
year  postsecondary  schools.  Some  plan  to 
offer  on-site  classes  within  correctional  fa- 
cilities, while  others  plan  a hybrid  approach 
- a combination  of  classroom  instruction 
and  online  coursework-  and  some  will  offer 
online-only  curricula. 

According  to  a DOE  press  release,  “The 
selected  sites  demonstrated  a focus  on  sup- 
porting successful  reentry.  Many  did  this  by 
evaluating  the  local  labor  market  and  provid- 
ing educational  programs  that  would  prepare 
students  with  the  training  and  credentials 
to  improve  their  prospects  for  employment 
post-release.”Additional  academic,  career  and 
social  support  systems  are  an  added  benefit 
offered  by  many  of  the  participating  schools. 

PEN  previously  reported  that  the 
research  backing  the  Second  Chance  Pell 
Pilot  Program  is  convincing.  According  to 
a 2013  RAND  Corporation  study,  prisoners 
who  participate  in  educational  programs 
are  43%  less  likely  to  recidivate  within 
three  years  of  release  than  those  who  do 
not  engage  in  such  programs,  and  are  13% 
more  likely  to  obtain  employment  following 


release.  [See:  PLN,  June  2016,  p.28]. 

U.S.  Secretary  of  Education  John  B. 
King,  Jr.  said  the  Second  Chance  initiative 
will  not  affect  funding  for  non-incarcerated 
students  who  are  eligible  for  Pell  grants. The 
pilot  program  will  provide  approximately 
$30  million  in  funding  for  prisoners,  which, 
according  to  King,  represents  less  than  0.1% 
of  the  overall  $30  billion  Pell  grant  program. 
“The  evidence  is  clear,”  he  said.  “Promoting 
the  education  and  job  training  for  incarcer- 
ated individuals  makes  communities  safer 
by  reducing  recidivism  and  saves  taxpayer 
dollars  by  lowering  the  direct  and  collateral 
costs  of  incarceration.”  P^ 

Sources:  www.ed.gov, www.usatoday.com, 
www.  washingtonpost.  com 
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Seventh  Circuit:  Jailhouse  Lawyer's  Help  No  Reason 
to  Deny  Appointment  of  Counsel 


The  U.S.  Seventh  Circuit  Court  of 
Appeals  has  reversed  a lower  court  rul- 
ing that  denied  appointment  of  counsel  to 
a prisoner  because  he  received  legal  help 
from  another  prisoner. 

Ladell  Henderson  had  a fifth  grade 
education  and  had  been  diagnosed  with  a 
low  IQ_when  he  filed  suit  against  prison 
officials  for  deficient  medical  care.  Incar- 
cerated at  Illinois’  Stateville  Correctional 
Center  since  1995,  he  was  found  to  have 
high  blood  pressure  in  1999. 

The  following  year  he  was  diagnosed 
with  diabetes.  In  2009,  after  experienc- 
ing diabetic  hypoglycemia  and  tremulous 
convulsions,  Henderson  was  informed 
by  a physician  that  he  had  a “bad  kidney 
problem”  and  would  die  without  dialysis.  He 
subsequently  learned  that  he  had  not  been 
provided  certain  treatments  over  the  years 
that  could  have  prevented  his  kidney  failure. 

In  October  2010,  with  the  help  of 
another  prisoner,  Henderson  filed  a federal 
lawsuit  alleging  deliberate  indifference  to 
his  medical  needs  and  requesting  ap- 
pointment of  counsel  because  he  had  little 
education  and  a low  ICX 

The  district  court  acknowledged  “that 
his  filings  have  been  prepared  by  other  in- 
mates,’’but  still  denied  Henderson’s  request 
for  appointment  of  counsel. 

In  July  2011,  Henderson  filed  an 
amended  complaint,  a settlement  proposal, 
a motion  for  discovery  and  a motion  for 
default  judgment  against  several  defendants 
who  had  filed  a motion  to  dismiss.  The  court 
denied  the  request  for  default  judgment  and 
set  a March  5 deadline  for  discovery. 

Henderson  refused  to  answer  deposi- 
tion questions  without  representation  by 
an  attorney  in  February  2012.  The  district 
court  denied  his  second  motion  for  appoint- 
ment of  counsel,  stating  "...  he  is  competent 
to  represent  himself  in  all  aspects  including 
discovery.” 

With  help  from  another  prisoner, 
Henderson  filed  additional  interrogatories 
and  moved  to  compel  production  of  his 
medical  records.  The  court  ordered  the 
defendants  to  produce  the  medical  records 
but  denied  additional  interrogatories.  The 
defendants  resisted  giving  Henderson  the 


by  Gary  Hunter 

records,  noting  his  “lack  of  knowledge”  to 
understand  them.  They  then  filed  a motion 
for  summary  judgment.  In  the  meantime, 
guards  had  confiscated  Henderson’s  legal 
work  from  the  cell  of  the  prisoner  who  was 
assisting  him. 

Henderson  filed  a third  motion  for  ap- 
pointment of  counsel,  citing  his  inability  to 
read  and  write.  This  time  the  district  court 
granted  his  motion  and  appointed  counsel 
long  after  the  deadline  for  discovery  had 
closed,  but  subsequently  granted  summary 
judgment  to  the  defendants.  Henderson 
appealed. 

The  Seventh  Circuit  reversed  and 
remanded,  stating  “the  district  court  erred 
in  assessing  Henderson’s  competence  to 
litigate  his  claims  ...  [just  because]  an 
inmate  receives  assistance  from  a fellow 
prisoner  should  not  factor  into  the  decision 
whether  to  recruit  counsel.”  The  Court  of 
Appeals  held  it  was  “problematic”  that  the 
district  court  had  “relied  on  the  abilities  of 


Medical  Cell  #i  became  a “burial 
crypt”  inside  the  David  L.Moss  De- 
tention Center  in  Tulsa,  Oklahoma  when 
Elliot  Williams,  a mentally-ill  37-year-old 
veteran,  lay  paralyzed  with  a broken  neck  on 
the  concrete  floor,  naked,  cold  and  hungry, 
as  he  pleaded  for  medical  attention  for  five 
days  in  October  2011.  No  jail  employees 
came  to  his  aid;  instead,  guards  mocked 
him  and  nurses  accused  him  of  faking. 
Surveillance  cameras  watched  silently  as 
Williams’  condition  worsened  until,  on  the 
sixth  morning,  he  died  of  complications 
from  his  neck  injury. 

Nearly  five  years  later,  on  July  20, 2016, 
U.S.  District  Court  Judge  John  Dowdell  is- 
sued a key  ruling  that  allowed  a federal  civil 
rights  lawsuit  filed  by  Williams’  family  to 
proceed.  “A  significant  number  of  jail  staff 
were  aware  that  Mr.  Williams  did  not  walk, 
stand,  sit  up,  eat,  or  drink  on  his  own  for 
days,”  the  ruling  stated.  “A  reasonable  jury 
could  find  that  Mr.  Williams’  needs  were 
obvious  to  any  layperson.  They  could  also 


[Henderson’s]  jailhouse  lawyer  who  had 
been  preparing  his  filings  for  him,”  instead 
of  “his  documented  low  IQ^  functional  il- 
literacy, poor  education,  inexperience  with 
civil  litigation,  and  incarceration.” 

“In  the  sea  of  indigent  litigants  without 
counsel,  Henderson  should  have  stood  out 
as  someone  who  needed  counsel  the  most,” 
the  appellate  court  concluded.  See:  Hender- 
son v.  Ghosh,  755  F.3d  559  (7th  Cir.  2014). 

The  case  remains  pending  on  remand, 
with  the  defendants  filing  and  then  with- 
drawing a motion  for  summary  judgment  in 
early  2015.  On  August  3, 2015  the  district 
court  granted  in  part  and  denied  in  part 
Henderson’s  motion  to  compel.  A second 
motion  for  summary  judgment  was  filed  by 
the  defendants  in  November  2015,  which 
was  denied  by  the  court  in  April  2016.  A 
jury  trial  was  set  for  September  19,  2016, 
but  the  case  settled  before  trial.  P 

Additional  source:  http://lww.justia.com 


find  that  the  medical  unit -wide  attitude  of 
inhumanity  and  indifference  shown  to  him, 
which  resulted  in  the  delay  and  denial  of 
medical  care  in  the  face  of  his  symptoms 
that  were  obviously  indicative  of  a serious 
medical  condition  or  medical  emergency, 
amounted  to  deliberate  indifference.” 

According  to  The  Frontier,  the  Wil- 
liams family’s  lawsuit  is  only  one  of  dozens 
against  the  Tulsa  County  Sheriff’s  Office. 
[See:  PLN, Jan.  2016,  p.40].  One  case  that 
recently  went  to  trial  resulted  in  a jury 
verdict  against  the  county  for  125,000  plus 
attorney  fees  that  “could  amount  to  high 
six-figures,”  stated  attorney  Dan  Smolen, 
who  represented  the  plaintiff  - a former 
prisoner  who  was  sexually  abused  by  a jail 
guard.  Comparable  outcomes  in  other  cases 
could  result  in  a multi-million  dollar  cost 
to  taxpayers.  See:  Burke  v.  Glanz, U.S.D.C. 
(N.D.  Okla.),  Case  No.  4:ll-cv-00720- 
JHP-TLW.  P 

Additional  source:  www.readfrontier.com 
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Eleventh  Circuit  Upholds  Alabama  DOC  Short  Hair 
Policy  Following  Remand  from  Supreme  Court 


The  Religious  Land  Use  and  Insti- 
tutionalized  Persons  Act  (RLUIPA) 
does  not  overcome  the  Alabama  Depart- 
ment of  Corrections’  (ADOC)  “short  hair 
policy”  for  prisoners,  the  Eleventh  Circuit 
Court  of  Appeals  held. 

The  ruling  was  issued  on  remand  from 
the  U.S.  Supreme  Court  in  light  of  its  opin- 
ion in  Holt  v.  Hobbs,  135  S.Ct.  853  (2015) 
[PLN,  Aug. 2015, p.50], which  permitted  a 
Muslim  prisoner  to  grow  a half-inch  beard 
in  accordance  with  his  religious  beliefs. 

The  case  at  issue  dates  back  to  1993  and 
was  brought  by  Native  American  prison- 
ers who  asserted  the  ADOC’s  grooming 
policy  violated  their  religious  requirement 
to  wear  their  hair  unshorn.  The  Eleventh 
Circuit  initially  affirmed  the  district  court’s 
judgment  that  the  policy  did  not  violate 
RLUIPA.  [See:  PLN,  Sept.  2014,  p.43]. 

On  remand  from  the  Supreme  Court, 
the  plaintiffs  raised  three  arguments  ad- 
dressing why  Holt  should  change  the 
outcome  in  their  case.  The  Court  of  Appeals 
addressed  and  rejected  each  argument. 

First,  the  plaintiffs  alleged  the  district 
court  had  failed  to  engage  in  a “focused 
inquiry”  that  the  ADOC’s  grooming  policy 
was  the  least  restrictive  means  of  further- 
ing its  compelling  interest  in  prison  safety 
and  security.  The  appellate  court  disagreed, 
holding  the  district  court  had  found  that 
prisoners  “can  use  long  hair  to  alter  their 
appearances,  long  hair  impedes  the  ability 


of  officers  to  quickly  identify  inmates  in  the 
prison  and  inmates  can  use  long  hair  to  iden- 
tify with  special  groups,  including  gangs.” 

Next,  the  Court  of  Appeals  rejected 
the  argument  that  the  district  court  had 
applied  “unquestioning  deference”  to  prison 
officials’  testimony.  In  Holt,  prison  officials 
“provided  largely  conclusionary  and  specu- 
lative testimony  in  justification  of  their 
no-beard  policy.” 

In  this  case,  by  contrast,  the  ADOC 
had  presented  witnesses  who  “elucidated] 
expert  opinions,  lay  testimony  and  an- 
ecdotal evidence  based  on  their  decades 
of  experience  as  corrections  officers,”  the 
Eleventh  Circuit  wrote.  The  witnesses  of- 
fered more  than  “speculation,  exaggerated 
fears  or  post-hoc  rationalizations”  in  the 
“detailed  record  developed  during  the  trial.” 

Finally,  the  plaintiffs  argued  that  the 
district  court  had  “erred  in  disregarding  the 
evidence  presented  below  that  the  prison 
systems  in  39  other  states  would  allow 
the  religious  accommodation  Plaintiffs 
request.” 

In  Holt,  it  was 
determined  that 
the  vast  majority  of 
prison  systems  allow 
prisoners  to  grow 
half-inch  beards  for 
religious  or  any  oth- 
er reasons.  However, 
the  Eleventh  Circuit 


noted  it  was  not  apparent  on  the  record 
that  39  other  prison  systems  would  allow 
prisoners  to  have  long,  unshorn  hair. 

The  appellate  court  said  that  while 
written  policies  from  other  prison  systems 
indicated  prisoners  “generally  have  freedom 
in  choosing  their  hair  length,  the  policies 
make  clear  that  the  chosen  hair  length  can- 
not pose  risks  for  health,  safety,  hygiene, 
order,  or  security.” 

In  conclusion,  the  Court  of  Appeals 
found  neither  it  nor  the  plaintiffs  could 
“point  to  a less  restrictive  alternative  that 
accomplishes  the  ADOC’s  compelling 
goals”  in  promoting  safety  and  security. 
Further,  “unlike  in  Holt,  the  district  court 
here  did  not  defer  to  the  ADOC’s  ‘mere 
say-so’  that  it  could  not  accommodate 
Plaintiffs’  requested  accommodation  even 
though  other  prison  systems  offer  such 
an  accommodation....”  Therefore,  the  dis- 
trict court’s  judgment  was  affirmed.  See: 
Knight  v.  Thompson,  796  F.3d  1289  (11th 
Cir.  2015).  ' 
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Corporations,  Colleges  and  Cities  Dump  Private  Prison  Stock 


Opponents  of  mass  incarceration 
have  notched  several  small  but  sig- 
nificant victories  by  successfully  pressuring 
backers  of  the  private  prison  industry  to 
divest  almost  $60  million  from  Corrections 
Corporation  of  America  (CCA)  and  the 
GEO  Group,  the  two  largest  private  prison 
companies  in  the  United  States.  Both  firms 
trade  on  the  New  York  Stock  Exchange. 

Online  civil  rights  organization  Color 
of  Change  announced  in  April  2014  that  a 
year-long  campaign  to  push  150  companies 
to  divest  from  private  prisons  had  persuaded 
Scopia  Capital  Management,  DSM  North 
America  and  Arnica  Mutual  Insurance  to 
sell  off  their  private  prison  stock  in  the  final 
quarter  of  2013. 

“Companies  that  continue  to  stay  with 
their  investments  in  CCA  and  GEO  Group 
are  making  a real  decision  about  where 
they  want  their  money  and  the  ethical  ob- 
ligations they  have  to  the  greater  society,” 
said  Rashad  Robinson,  Color  of  Change’s 
executive  director. 

Scopia  Capital,  an  asset  management 
giant,  dropped  1.5  million  GEO  Group 
shares,  effectively  decreasing  its  private 
prison  stock  by  more  than  25%.  Scopia  has 
shed  59%  of  its  private  prison  holdings  since 
December  2012  and,  according  to  Color  of 
Change,  has  committed  to  full  divestment. 

DSM,  a Dutch  chemical  company,  sold 
off  all  73,000  of  its  pension  fund’s  shares  in 
CCA  and  GEO,  joining  Arnica  in  finalizing 
their  full  divestment  from  the  private  prison 
industry. 

“The  DSM  Netherlands  pension  fund 
is  committed  to  a strict  socially  responsible 
and  sustainable  investment  policy,”  DSM 
North  America  president  Hugh  Welsh  said 
in  a written  statement,  adding  the  decision 
to  divest  was  partly  made  to  comply  with 
the  UN  Global  Compact  in  support  of 
human  rights. 

“Investment  in  private  prisons  and  sup- 
port for  the  industry  is  financially  unsound,” 
Welsh  added,  “and  divestment  was  the  right 
thing  to  do  for  our  clients,  shareholders  and 
the  country  as  a whole.” 

In  spite  of  Color  of  Change’s  campaign, 
Tennessee-based  CCA  and  Florida-based 
GEO  Group,  which  generate  over  $3.3  bil- 
lion in  combined  annual  revenue,  still  have 
plenty  of  investors. 


by  Joe  Watson 

Over  90%  of  CCA  and  GEO’s  stock 
is  owned  by  institutional  investors  such  as 
banks,  mutual  funds  and  private  equity  firms 
- which  often  invest  without  their  clients 
knowing  where  their  money  is  being  invest- 
ed. [See:  PLN,  Aug.  2015,  p.46] . Targeting 
institutional  shareholders  for  divestment  has, 
therefore,  become  a growing  trend. 

“The  fact  that  Color  of  Change  has  af- 
fected companies  and  gotten  them  to  divest 
their  private  prison  holdings  is  significant. 
It  shows  that  they  have  the  clout  and  the 
ability  to  take  their  message  to  these  com- 
panies and  have  them  actually  take  action,” 
said  PLN  managing  editor  Alex  Friedmann, 
who  owns  a small  amount  of  CCA  and 
GEO  stock  as  an  activist  shareholder,  which 
allows  him  to  file  shareholder  resolutions. 

“And  it’s  good,”  Friedmann  continued, 
“that  [their  efforts  are]  painting  private 
prison  stock  as  a toxic  stock,  as  an  undesir- 
able, socially  detrimental  stock  like  tobacco 
companies  or  arms  manufacturers.” 

In  recent  years,  the  United  Methodist 
Church,  the  Presbyterian  Church  USA 
and  Pershing  Square  Capital  Management, 
among  others,  have  also  divested  from  the 
private  prison  industry. 

In  2013,  National  People’s  Action  and 
the  Public  Accountability  Initiative  - work- 
ing to  expose  the  mistreatment  of  prisoners 
held  in  privately-run  immigrant  detention 
centers  - shamed  Wells  Fargo,  which  mar- 
keted itself  as  “immigrant-friendly,”  into 
divesting  a sizable  portion  of  its  stock  in 
GEO  Group,  though  the  bank  later  in- 
creased its  holdings  in  CCA  and  continues 
to  invest  in  private  prison  companies.  Wells 
Fargo  has  also  been  targeted  by  Enlace,  a 
national  organization  that  advocates  for 
immigrant  and  workers’  rights. 

Allianz  Asset  Management,  an  invest- 
ment firm  with  more  than  $75  billion  in 
assets  and  a sponsor  of  National  Public  Ra- 
dio, divested  684,966  shares  of  CCA  stock 
and  460,000  shares  in  GEO  during  the 
second  quarter  of  2013.  Shortly  thereafter, 
Systematic  Financial  Management  fully 
divested  from  the  private  prison  industry 
by  selling  its  74,550  shares  of  GEO  stock 
and  2,754,722  shares  in  CCA. 

PLN  has  been  reporting  on  private 
prison  divestment  since  2001,  when  Sodex- 
ho Alliance,  a multi-national  corporation, 


gave  into  pressure  from  student  activists 
involved  in  the  Not  with  Our  Money  cam- 
paign and  pledged  to  divest  its  8%  stake  in 
CCA.  [See:  PLN,  Jan.  2001,  p.20]. 

Five  years  later,  Alex  Friedmann  and 
PZJVeditor  Paul  Wright  addressed  student 
demonstrators  in  New  Haven,  Connecticut 
protesting  the  $1.5  million  in  CCA  stock 
held  by  Yale  University’s  endowment, 
handled  at  the  time  by  Farallon  Capital 
Management,  LLC.  [See:  PLN,  April  2007, 
p.28] . Farallon  ultimately  dumped  $90  mil- 
lion worth  of  CCA  stock,  including  Yale’s 
investments. 

As  of  February  2016,  three  U.S.  univer- 
sities have  divested  from  the  private  prison 
industry  as  a result  of  student  protests. 
Columbia  University  spearheaded  the 
divestment  by  selling  all  of  its  prison  stock 
in  July  2015,  followed  by  the  University 
of  California  system,  which  sold  almost 
$30  million  worth  of  stock  in  December 
2015.  Earlier  this  year,  the  Black  Student 
Union  successfully  convinced  California 
State  University,  Los  Angeles  to  redirect 
its  private  prison  investments  into  services 
for  black  students.  Similar  student-led  ad- 
vocacy campaigns  are  underway  at  other 
universities,  including  Brown  and  Cornell. 

However,  there  are  practical  limits 
to  divestment  as  an  anti-private  prison 
strategy.  “I  don’t  see  divestment  campaigns 
making  a big  dent,”  Friedmann  - a former 
CCA  prisoner  himself  - told  CNN.  “As 
long  as  prison  companies  have  the  bed  space 
the  government  needs  and  wants,  they  will 
most  likely  stay  in  business.”  He  noted  that 
selling  private  prison  stock  means  someone 
else  is  buying  it,  which  is  a lateral  transfer 
that  has  little  impact  on  the  company. 

Color  of  Change,  meanwhile,  said  its 
ongoing  campaign  for  private  prison  divest- 
ment will  “encourage  corporations,  board 
members  and  politicians  to  cut  their  ties 
with  prison  profiteering,  and  to  hold  them 
accountable  when  they  continue  working 
with  the  private  prison  industry.” 

“Private  prisons  are  one  of  the  pre- 
eminent civil  rights  concerns  of  our  time,” 
said  Color  of  Change  president  Robinson. 
“The  despicable  profit  motive  of  these  com- 
panies leads  to  some  of  the  most  abusive 
and  inhumane  conditions  in  the  country.” 

To  stop  prison  profiteering,  “[w]e  must 
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sever  the  financial  ties  that  allow  share- 
holders to  cash  in  on  the  incarceration  of 
immigrants  and  people  of  color,”  wrote 
Pete  Brook,  with  prisonphotography.org. 
And  those  financial  ties  continue  to  be  cut. 

On  July  19, 2016,  the  City  Council  in 
Berkeley,  California  adopted  a resolution 
to  divest  public  funds  from  the  private 
prison  industry.  City  officials  will  contact 
institutions  with  which  they  do  business  to 
urge  them  to  divest,  too.  Berkeley  was  the 
second  U.S.  city  to  adopt  a private  prison 


divestment  policy,  after  Portland,  Oregon. 
And  according  to  September  2016  news 
reports,  trustees  of  the  New  York  City  Em- 
ployees’ Retirement  System  have  voted  to 
study  divesting  stock  held  in  private  prison 
companies. 

“As  trustees,  we  have  a fiduciary  re- 
sponsibility to  ensure  that  we  are  acting 
in  the  best  interests  of  our  members  while 
investing  in  ways  that  are  consistent  with 
our  values  as  New  Yorkers,”  said  Comp- 
troller Scott  Stringer.  “We  believe  the  time 


has  come  to  study  whether  our  holdings 
in  private  prisons  meet  both  our  fiduciary 
standard  as  well  as  our  standard  to  invest 
responsibly.”  P 

Sources:  www. colorofchange.org,  Yale  Daily 
News,  Hartford  Courant,  Yale  Herald,  New 
Haven  Register,  www.nationinside.org, 
www.enlaceintl.org, www.aclu.org,  www. 
truth-out.org,  www.motherjones.com,  http:// 
money,  cnn.  com,  https://prisonphotography.  org, 
www.  cnn.  com,  https://prisondivest.  com 


Federal  Court  Finally  Ends  Oversight  at  Fulton  County  Jail 


Three  years  ago,  the  Southern 
Center  for  Human  Rights  (SCHR) 
moved  to  dismiss  its  federal  contempt  of 
court  proceeding  that  cited  staff  shortages, 
broken  locks  and  an  overcrowding  problem 
that  resulted  in  prisoners  sleeping  on  the 
floor  at  the  Fulton  County  Jail  in  Atlanta, 
Georgia.  Since  that  October  2013  filing, 
the  jail  has  “come  into  compliance”  on  two 
of  the  three  issues,  stated  SCHR  attorney 
Melanie  Velez. 

The  county  replaced  all  the  faulty  locks 
and  outsourced  prisoners  to  other  facilities. 
This  decreased  the  number  of  staff  needed 
at  the  jail, but  county  officials  acknowledged 
they  still  had  to  hire  additional  guards. 
The  dismissal  of  the  contempt  proceeding 
required  the  county  to  submit  a plan  to  ad- 
dress staffing  needs,  and  the  federal  district 
court  continued  to  monitor  the  jail. 

The  court  had  previously  found  in- 
humane conditions  at  the  facility  and 
approved  a consent  decree  in  2006;  those 
conditions  included  inadequate  medical 
care,  violence,  severe  overcrowding,  under- 
staffing and  problems  with  the  mechanical, 
plumbing  and  electrical  systems.  [See:  PLN, 
Sept.  2007,  p.36;  March  2005,  p.22] . 

The  case  was  finally  terminated  on 
May  12,  2015  after  11  years  of  litigation 
and  court  oversight,  at  an  estimated  cost  to 
county  taxpayers  of  more  than  II  billion. 
The  county  not  only  replaced  all  of  the 
cell  locks  at  the  jail,  but  also  repaired  or 
replaced  the  plumbing,  HVAC,  electrical 
wiring  and  elevator  systems.  The  SCHR 
had  argued  against  ending  the  consent 
decree,  claiming  that  staffing  problems 
still  resulted  in  “ongoing  unconstitutional 
conditions.”  The  district  court,  however, 
determined  the  county  was  in  substan- 


by  David  Reutter 

tial  compliance.  See:  Harper  v.  Bennett, 
U.S.D.C.  (N.D.  Ga.),  Case  No.  l:04-cv- 
01416-TWT. 

PLN  sued  the  Fulton  County  Jail  in 
2007  for  censoring  all  non-religious  pub- 
lications; the  lawsuit  settled  in  April  2010, 


U.S.  District  Court  Judge  Donovan 
Frank  ruled  in  June  2015  that  the  Min- 
nesota Sex  Offender  Program  (MSOP)  was 
unconstitutional  for  indefinitely  confining 
offenders  who  had  completed  their  prison 
terms.  In  August  2016,  a state  Supreme 
Court  panel  ordered  sex  offender  Eric  Ter- 
haar’s  release  after  six  years  in  the  MSOP. 
Although  a handful  of  sex  offenders  have 
been  released  from  the  program  under  strict 
supervision,  the  judicial  panel  ordered  Ter- 
haar’s  release  with  no  strings  attached  - a 
first  in  the  program’s  20-year  history. 

Terhaar,  26,  was  committed  to  the 
MSOP  based  on  sex  acts  he  committed 
between  the  ages  of  10  and  14.  For  ad- 
vocates, his  indefinite  civil  commitment 
reflected  the  larger  problem  of  locking  up 
too  many  people  for  too  long.  The  Terhaar 
ruling  is  the  second  time  in  2016  that  a 
court  panel  has  ordered  the  release  of  an 
MSOP  resident  despite  expert  testimony 
and  the  objection  of  state  officials. 

Minnesota  Human  Services  Commis- 
sioner Emily  Johnson  Piper  cleared  the  way 
for  Terhaar ’s  release  when  she  decided  on 
September  7,2016  to  not  appeal  the  judicial 
panel’s  order.  That  decision  was  sharply 
criticized  by  state  Representative  Tara 
Mack,  who  said  granting  Terhaar ’s  freedom 


with  the  county  agreeing  to  pay  damages 
and  PLNs  attorney  fees.  [See:  PLN,  June 
2010,  p.32;  Dec.  2007,  p.30].  P 

Sources:  Daily  Report,  www.wabe.org  At- 
lanta Journal-Constitution 


“potentially  sets  the  other  precedent,  that 
other  folks  who  are  in  this  program  who 
offended  as  juveniles  will  see  this  as  an  op- 
portunity to  petition  for  a release  - and  an 
unconditional  release  at  that.” 

But  assuming  that  civil  commitment 
is  in  fact  intended  to  provide  treatment  for 
sex  offenders,  rather  than  serve  as  a proxy 
for  continued  indefinite  incarceration, 
such  releases  should  be  lauded  rather  than 
criticized.  P 

Sources:  www.startribute.com,  www.wday. 
com,  www.kstp.com 


WELCOME  TO 
BLACKFACEINC.COM 

The  World’s  First  Adult  Rated  “Pen  Pal” 
“Match  Making”  Dating  Site 

For  Details,  Application  & Brochure, 
Send  a S.A.S.E,  & One  Clean  Book  of 
Twenty  (20)  U.S.P.S.  Forever  Stamps 
or  $10  Money  Order  to: 

BlackFace  Productions,  Inc. 

c/o  Joseph  Doss  or  Richard  Boyd 
PO  Box  4231 
Santa  Clara,  CA  95056 


First  Unconditional  Release  from 
Minnesota's  Sex  Offender  Program 


Prison  Legal  News 


49 


October  2016 


Presidential  Candidates' Current  and  Past 
Positions  on  Criminal  Justice  Issues 


A GREAT  DEAL  OF  INK  IS  BEING  SPILLED 
on  the  upcoming  presidential  election 
in  November,  but  only  a small  amount  of 
media  coverage  has  been  devoted  to  the 
candidates’  positions  on  criminal  justice- 
related  issues.  Thus,  in  the  interest  of 
providing  PLN  readers  with  information 
they  can  use  to  make  informed  electoral 
choices,  we  are  providing  the  following 
summary  of  the  criminal  justice  platforms 
and  backgrounds  of  the  Democratic  and 
Republican  presidential  candidates,  as  well 
as  those  of  the  runners-up  from  the  primary 
elections.  While  most  people  in  prison  can- 
not vote,  some  can  - including  prisoners  in 
Maine  and  Vermont,  plus  pretrial  detainees 
held  in  local  jails  who  otherwise  meet  vot- 
ing requirements. 

The  Presidential  Nominees 

Hillary  Clinton , Democrat 

None  of  the  candidates  is  more  glar- 
ingly associated  with  the  promotion  of 
mass  incarceration  than  the  former  first 
lady,  ex-Secretary  of  State  and  Democratic 
nominee,  Hillary  R.  Clinton.  In  1994  her 
husband  signed  into  law  the  sweeping  Vio- 
lent Crime  Control  and  Law  Enforcement 
Act  - with  strong  endorsement  and  support 
from  Hillary  - which  later  earned  Bill  Clin- 
ton the  title  of  “the  incarceration  president” 
by  the  Justice  Policy  Institute  ( JPI). 

The  1994  crime  bill  included  a number 
of  provisions  that  expanded  the  nation’s 
prison  population,  which  increased  by 
673,000  prisoners  - a spike  of  nearly  60%  at 
the  time  - during  President  Clinton’s  eight 
years  in  office.  First,  the  law  expanded  the 
already  voluminous  list  of  federal  crimes, 
including  those  that  made  offenders  eligible 
for  the  death  penalty. 

It  also  included  $9.7  billion  for  new 
prison  construction  and  $8.8  billion  for 
hiring  more  police  officers;  prohibited 
prisoners  from  receiving  Pell  grants  to 
fund  higher  education  courses  behind  bars; 
and  most  importantly,  established  manda- 
tory minimums  and  harsher  sentencing 
guidelines  on  the  federal  level  that  were 
subsequently  copied  by  many  states.  [See: 
PLN,  Dec.  1994, p.l]. 

“We  need  more  police,”  Hillary  Clin- 


by  Joe  Watson 

ton  said  in  a 1994  speech  when  she  lobbied 
for  passage  of  the  crime  bill.  “We  need  more 
and  tougher  prison  sentences  for  repeat 
offenders.  The  ‘three  strikes  and  you’re  out’ 
for  violent  offenders  has  to  be  part  of  the 
plan.  We  need  more  prisons  to  keep  violent 
offenders  for  as  long  as  it  takes  to  keep  them 
off  the  streets.” 

Further,  in  1997,  President  Clinton 
signed  the  National  Defense  Authorization 
Act,  which  opened  the  floodgates  for  mili- 
tary-grade weapons  and  equipment  to  flow 
to  local  police  forces.  Under  the  program, 
which  was  curtailed  by  President  Obama 
in  2014,  the  Pentagon  distributed  more 
than  $5.4  billion  in  weapons  and  military 
vehicles  to  local  law  enforcement  agencies, 
according  to  the  Defense  Logistics  Agency. 

“I  think  where  we  are  today  partly  can 
be  attributed  to  what  went  on  in  the  ‘90s,” 
said  Marc  Schindler,  JPI’s  executive  direc- 
tor. “That  includes  who  was  in  the  White 
House,  who  was  in  Congress,  who  was  in 
statehouses  across  the  country.” 

To  be  clear,  the  tough-on-crime  agenda 
pushed  during  Bill  Clinton’s  presidency  - 
which  included  the  widespread  adoption 
of  truth-in-sentencing  laws  that  required 
prisoners  to  serve  85%  of  their  sentences,  as 
well  as  longer  prison  terms  for  drug-related 
crimes  - was  fully  endorsed  by  the  former 
first  lady. 

Additionally,  it  should  be  noted  that 
President  Clinton  signed  into  law  other 
legislation  that  has  had  a detrimental  im- 
pact on  prisoners’  rights  over  the  past  two 
decades,  including  the  Prison  Litigation 
Reform  Act  and  the  Anti-Terrorism  and 
Effective  Death  Penalty  Act.  While  Hill- 
ary was  not  responsible  for  those  laws,  she 
did  not  object  to  or  raise  concerns  about 
them,  either. 

As  the  political  landscape  has  changed 
since  the  1990s,  so  have  Hillary  Clinton’s 
positions  on  criminal  justice  issues.  In  April 
2015,  just  two  days  after  riots  erupted  in 
Baltimore  following  the  death  of  Freddie 
Gray  while  in  police  custody,  Clinton  spoke 
at  the  annual  David  Dinkins  Leadership 
and  Public  Policy  Forum  at  Columbia 
University,  and  delivered  what  Slate.com 
called  an  “impressive”  speech  on  criminal 


justice  and  police  reform. 

With  respect  to  the  1994  crime  bill, 
she  said,  “we  acted  to  address  a genuine 
national  crisis.  But  much  has  changed  since 
then.”  Clinton  added,  “It’s  time  to  take 
a clear-eyed  look  at  what  worked,  what 
didn’t,  and  what  produced  unintended, 
long-lasting  consequences.  So  many  of 
these  laws  worked  well,  especially  those 
that  put  more  police  on  the  streets,  but  too 
many  laws  were  overly  broad  instead  of 
appropriately  tailored.” 

Although  her  speech  wasn’t  billed  as 
an  official  platform  statement  on  criminal 
justice  issues,  Clinton  said  she  supported 
body  cameras  for  all  police  officers  and 
called  for  an  end  to  the  militarization  of 
police  departments.  She  promised  that, 
if  elected,  she  would  ensure  that  “federal 
funds  for  state  and  local  law  enforcement 
are  used  to  bolster  best  practices,  rather  than 
to  buy  weapons  of  war  that  have  no  place 
on  our  streets.” 

Clinton  also  alluded  to  high-profile 
cases  of  excessive  force  and  police  violence 
that  have  resulted  in  a disproportionate 
number  of  deaths  of  blacks  and  Hispanics, 
from  Baltimore  and  Staten  Island  to  Fer- 
guson, from  which  the  Black  Lives  Matter 
(BLM)  movement  and  other  reform  groups 
have  grown.  And  she  rightly  connected 
the  national  prison  population  to  “broader 
patterns  of  inequality,”  as  reported  by  Slate, 
com. 

“Without  the  mass  incarceration  that 
we  currently  practice,  millions  fewer  people 
would  be  living  in  poverty,”  she  said.  “And 
it’s  not  just  families  trying  to  stay  afloat  with 
one  parent  behind  bars.  Of  the  600,000 
prisoners  who  re-enter  society  each  year, 
roughly  60%  face  long-term  unemploy- 
ment.” 

Bill  Clinton  has  since  admitted  that 
the  tough-on-crime  measures  enacted 
during  his  presidency  had  negative  conse- 
quences, and  Hillary  has  recently  called  for 
reducing  mandatory  minimum  sentences. 
Ironically,  during  the  2008  presidential 
election,  Hillary  Clinton’s  campaign  played 
the  tough-on-crime  card,  criticizing  Barack 
Obama  for  saying  federal  mandatory  mini- 
mums should  be  abolished. 
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While  Clinton  had  not  previously 
taken  a position  on  for-profit  prisons,  she 
addressed  that  issue  after  it  was  reported 
that  her  campaign  was  accepting  donations 
connected  to  private  prison  companies. 

“When  we’re  dealing  with  a mass 
incarceration  crisis,  we  don’t  need  private 
industry  incentives  that  may  contribute  - or 
have  the  appearance  of  contributing  - to 
over- incarceration,” Clinton  spokeswoman 
Xochiti  Hinojosa  said  in  October  2015, 
when  the  campaign  announced  it  would 
no  longer  accept  donations  from  lobbyists 
or  PACs  associated  with  for-profit  prison 
firms.  The  1133,246  already  donated  to 
Clinton’s  campaign  by  the  private  prison 
industry  would  be  given  to  charity,  Hinojosa 
added,  stating  Clinton  “believes  that  we 
should  not  contract  out  this  core  responsi- 
bility of  the  federal  government.” 

Previously,  several  lobbyists  who  served 
as  “bundlers,”  compiling  contributions  for 
the  Clinton  campaign,  also  represented  pri- 
vate prison  companies  - including  Richard 
Sullivan  with  Capitol  Counsel,  a registered 
lobbyist  for  the  GEO  Group,  and  Brian 
Popper,  employed  by  Akin  Gump  Strauss 
Hauer  & Feld,  which  lobbies  for  Correc- 
tions Corporation  of  America. 

Clinton  announced  her  position  on 
private  prisons  only  after  her  Democratic 
opponent,  Bernie  Sanders,  expressed  op- 
position to  the  industry  and  introduced  a 
bill  to  ban  for-profit  prisons.  She  has  since 
pledged  to  close  privately-operated  immi- 
grant family  detention  centers. 

Clinton  has  long  supported  the  death 
penalty,  though  more  recently  has  said  it 


should  be  applied  in  rare  cases,  such  as  for 
“really  heinous  crimes. ’’But  she  seemed  un- 
prepared to  respond  to  an  exonerated  death 
row  prisoner  during  a town  hall  meeting 
in  March  2016.  Ricky  Jackson,  who  was 
wrongfully  convicted  and  served  39  years  in 
Ohio  prisons,  questioned  Clinton’s  support 
of  capital  punishment,  noting  the  many 
defendants  sentenced  to  death  who  were 
later  proven  innocent.  In  response  she  said 
it  was  “a  profoundly  difficult  question,”  but 
affirmed  her  belief  that  the  death  penalty 
would  be  appropriate  for  acts  of  terrorism 
or  mass  murder. 

Donald  Trump , Republican 

The  New  York  real  estate  developer,  au- 
thor, reality  TV  star  and  GOP  presidential 
nominee’s  plans  for  criminal  justice  reform 
must  be,  to  use  his  own  catchword,  huge!  In 
actuality,  though,  Donald  J.  Trump’s  crimi- 
nal justice  platform  is  scanty;  for  example, 
the  “positions”  section  on  his  campaign 
website  does  not  mention  any  criminal 
justice-related  issues. 

It  shouldn’t  surprise  even  Trump’s  most 
fanatical  supporters  that  the  candidate 
whose  immigration  strategy  centers  on  the 
construction  of  a massive  wall  along  the 
U.S. -Mexico  border  has  steered  clear  of  the 
nuances  of  our  nation’s  complex  criminal 
justice  problems. 

Trump  kicked  off  his  campaign  in 
June  2015  with  a speech  mostly  remem- 
bered for  referring  to  Mexican  immigrants 
as  criminals  and  rapists.  He  promised  to 
build  a wall,  to  be  paid  for  by  Mexico,  as  a 
solution  to  illegal  immigration;  since  then 


he  has  promoted  the  creation  of  a “depor- 
tation force”  to  “round  up”  undocumented 
immigrants  for  mass  deportations. 

Data  and  research,  however,  trump 
Trump’s  assumptions.  Studies  show  there  is 
no  correlation  between  immigrants  and  vio- 
lent crime,  and  non-citizens,  in  fact,  are  less 
likely  to  end  up  in  prison  than  American 
citizens.  Also,  the  most  common  offenses 
committed  by  immigrants  are  illegal  entry 
into  the  U.S.  and  illegal  reentry  - not  violent 
or  serious  crimes. 

Trump  would  be  lenient  to  kids  who 
smoke  weed,  however,  as  he  told  MSNBC’s 
Joe  Scarborough.  “Should  a kid  be  thrown 
in  jail  because  he  gets  busted  for  mari- 
juana?” Scarborough  asked  the  candidate 
in  August  2015.  “I  don’t  really  think  so,” 
Trump  replied,  though  he  added  that  he 
believes  drug  dealers  “have  to  be  looked  at 
very  strongly.” 

More  recently,  in  September  2016,  in 
response  to  shootings  by  police  officers, 
Trump  endorsed  an  expansion  of  “stop  and 
frisk”  policies  such  as  those  used  in  New 
York  City,  which  he  described  as  having 
worked  “incredibly  well.”  However,  the 
policy  in  New  York  was  found  to  dispro- 
portionately target  blacks  and  Hispanics  for 
frisk  searches,  and  in  2013  a federal  judge 
held  such  searches  were  unconstitutional. 

“The  idea  of  creating  a national 
stop-and-frisk  policy  is  the  equivalent  of 
advancing  martial  law  and  is  beyond  the 
constitutional  power  of  the  presidency,”  said 
Marc  H.  Morial,  president  of  the  National 
Urban  League,  who  was  quoted  in  the  New 
York  Times. 
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Candidate  Positions  (cont.) 


Trump’s  past  positions  on  criminal 
justice  issues  are  somewhat  murky  except 
for  one  that  stands  out  for  its  clarity  - and 
incorrectness. 

The  infamous  “Central  Park  Jogger” 
case  involved  the  brutal  April  19, 1989  as- 
sault and  rape  of  a woman  jogging  in  New 
York  City’s  Central  Park,  who  was  allegedly 
attacked  by  a “wilding”  group  of  teenagers. 
Five  black  and  Hispanic  teens  were  arrested 
and  confessed  after  police  interrogations; 
known  as  the  Central  Park  Five,  they  were 
all  convicted  and  received  prison  sentences 
ranging  from  5 to  15  years. 

At  the  time,  Donald  Trump  had  ad- 
vocated for  the  reinstatement  of  the  death 
penalty  in  New  York  in  response  to  the 
Central  Park  Jogger  case.  He  ran  newspaper 
ads  that  said,  “I  want  to  hate  these  muggers 
and  murderers.  They  should  be  forced  to 
suffer  and,  when  they  kill,  they  should  be 
executed  for  their  crimes.  They  must  serve 
as  examples  so  that  others  will  think  long 
and  hard  before  committing  a crime  or  an 
act  of  violence.” 

But  the  Central  Park  Five  were  later 
exonerated  after  DNA  tests  identified 
someone  else  as  the  perpetrator;  their  con- 
fessions had  been  coerced  by  police  officers, 
who  were  accused  of  fabricating  statements 
and  withholding  information.  A lawsuit 
filed  by  the  Central  Park  Five  settled  for 
$41  million  in  September  2014. 

Trump  refused  to  back  down,  saying  the 
settlement  in  the  case  was  a “disgrace”  and 
the  five  wrongfully  convicted  defendants 

- who  were  exonerated  by  DNA  evidence 

- did  “not  exactly  have  the  pasts  of  angels.” 
[See:  PLN,  March  2016,  p.58] . According 


to  comments  made  by  Trump  in  2015,  he 
continues  to  support  the  death  penalty. 

Trump  has  said  that  if  elected  he  would 
be  a“law-and-order  president,” and  in  Sep- 
tember 2016  the  Fraternal  Order  of  Police 
endorsed  his  presidential  campaign.  Also, 
Trump  supports  private  prisons. 

The  Runners-up 

Both  the  Democratic  and  Republican 
primaries  were  hard-fought,  and  the  run- 
ners-up in  those  campaigns,  U.S.  Senators 
Bernie  Sanders  and  Ted  Cruz,  had  both 
addressed  issues  concerning  our  nation’s 
criminal  justice  system. 

Bernie  Sanders,  Democrat 

Vermont  Senator  Bernie  Sanders’ 
record  on  matters  of  criminal  justice  is, 
sadly,  a politician’s  record.  In  1991,  on  the 
floor  of  Congress,  he  passionately  opposed 
the  Violent  Crime  Prevention  Act,  assail- 
ing both  the  U.S.  incarceration  rate  and 
the  “disproportionate  punishment  of  black 
people.”  But  just  three  years  later  Sanders 
voted  in  support  of  President  Clinton’s  Vio- 
lent Crime  Control  and  Law  Enforcement 
Act,  which  included  numerous  provisions 
that  directly  contributed  to  mass  incarcera- 
tion. He  also  voted  for  the  Prison  Litigation 
Reform  Act  and  the  Anti-Terrorism  and 
Effective  Death  Penalty  Act,  though  in 
2005  he  supported  an  unsuccessful  bill  that 
would  have  repealed  the  latter  legislation  (as 
did  Hillary  Clinton). 

Sanders  made  criminal  justice  reform 
a significant  part  of  his  presidential  cam- 
paign, even  if  it  took  Black  Lives  Matters 
protesters  to  force  him  into  addressing  that 
issue.  After  BLM  supporters  interrupted 
his  speeches  in  Phoenix  and  Seattle,  Sand- 
ers released  a “racial  justice”  platform  in 
August  2015  that  he  claimed  would  curb 
police  violence,  reduce  the  disproportion- 
ate incarceration  of  blacks  and  Hispanics, 
decriminalize  marijuana  and  ban  for-profit 
prisons. 

In  the  latter  regard,  the  self-declared 
socialist  stated  on  his  website,  “It  is  morally 
repugnant  and  a national  tragedy  that  we 
have  privatized  prisons  all  over  America,” 
and  “In  my  view,  corporations  should  not 
be  allowed  to  make  a profit  by  building 
more  jails  and  keeping  more  Americans 
behind  bars.” 

In  September  2015,  Sanders  introduced 
the  Justice  is  Not  for  Sale  Act  (S.  2054)  - 
named  by  Prison  Legal  News  managing 


editor  Alex  Friedmann,  who  consulted  with 
the  senator’s  staff.  Among  other  provisions, 
the  legislation,  which  has  since  languished 
in  committee  with  no  co-sponsors,  would 
ban  private  prisons  nationwide,  reinstate 
federal  parole,  end  the  ICE  detention  bed 
quota,  end  immigrant  family  detention,  and 
provide  greater  oversight  for  companies  that 
provide  fee-based  correctional  services  such 
as  money  transfers  and  phone  calls.  [See: 
PLN,  Nov.  2015,  p.20] . 

“[I]t  is  immoral  to  take  campaign  con- 
tributions from  the  private  prison  industry 
or  its  lobbyists,”  Sanders  added,  saying  his 
anti-privatization  bill  would  help  reduce 
racial  disparities  in  U.S.  prisons.  Blacks,  he 
pointed  out,  are  incarcerated  at  six  times 
the  rate  of  whites;  part  of  that  injustice,  he 
argued,  can  be  traced  to  the  “failed  ‘War 
on  Drugs’”  and  the  use  of  “racially-biased 
mandatory  minimums  that  punish  people 
of  color  unfairly.” 

“It  is  an  obscenity  that  we  stigmatize 
so  many  young  Americans  with  a criminal 
record  for  smoking  marijuana,  but  not 
one  major  Wall  Street  executive  has  been 
prosecuted  for  causing  the  near  collapse  of 
our  entire  economy,”  Sanders  stated.  “This 
must  change.” 

Another  component  of  Sanders’  racial 
justice  platform  was  the  demilitarization 
of  police  agencies,  which  historically  have 
devoted  disproportionate  resources  to 
patrolling  poor,  minority  neighborhoods. 

“We  need  a real  hard  look  at  the  way 
police  departments  function  in  America,” 
Sanders  told  MSNBC’s  Ed  Schultz  in  the 
wake  of  a black  woman’s  apparent  suicide 
at  the  Waller  County  Jail  in  east  Texas.  In 
July  2015,  Sandra  Bland  was  pulled  over  for 
an  alleged  traffic  violation,  slammed  to  the 
ground  and  arrested.  Unable  to  make  bail, 
days  later  she  hanged  herself  in  her  cell, jail 
officials  claimed. 

“[Ojne  could  not  imagine  ...  a white, 
middle-class  woman  being  treated  in  the 
same  way  as  Sandra  Bland  was,”  Sand- 
ers told  Schultz.  “...  Our  criminal  justice 
system  is  out  of  control,  the  number  of 
African-Americans  and  Hispanics  who  are 
in  our  jails  are  disproportionately  high,  we 
have  got  to,  from  A to  Z,  rethink  criminal 
justice  in  America  so  we  do  not  end  up 
having  more  people  in  jail  than  any  other 
country.” 

With  respect  to  capital  punishment, 
Sanders  is  one  of  the  very  few  politicians 
who  has  publicly  opposed  the  death  penalty. 
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“I  believe  the  time  is  now  for  the  United 
States  to  end  capital  punishment.  I know 
that  this  is  not  necessarily  a popular  point 
of  view,  but  it  is,  in  my  view,  the  right  point 
of  view,”  he  said  during  a speech  before  the 
Senate  on  October  29, 2015. 

Ted  Cruz,  Republican 

The  staunchly  conservative  U.S.  Sena- 
tor from  Texas  and  winner  of  the  Iowa 
GOP  caucus  did  not  make  criminal  justice 
reform  a central  pillar  of  his  campaign,  in 
spite  of  his  support  for  some  reform  poli- 
cies in  the  past. 

In  addition  to  Ted  Cruz’s  co-sponsor- 
ship of  the  Smarter  Sentencing  Act,  which 
would  reduce  some  federal  mandatory 
minimums,  he  advocated  a broad  range  of 
criminal  justice  reforms  in  a book  published 
by  the  Brennan  Center  for  Justice  titled 
Solutions:  American  Leaders  Speak  Out  071 
Criminal  Justice.  The  book  also  included 
commentaries  by  Hillary  Clinton,  Marco 
Rubio,  Rand  Paul,  Joseph  Biden  and  Scott 
Walker. 

Cruz  proposed  streamlining  the  federal 
criminal  code,  and  lamented  the  almost 
limitless  power  of  prosecutors  and  the  over- 
whelming preponderance  of  plea  bargains 
that  have  virtually  eradicated  trial  by  jury 
in  criminal  courts. 

“The  prosecutor  is  now  the  proverbial 
judge,  jury  and  executioner  in  the  mine-run 
of  cases,”  Cruz  wrote.  “Often  armed  with  an 
extensive  menu  of  crimes,  each  with  their 
own  sentencing  ranges,  federal  prosecu- 
tors can  wield  their  discretionary  charging 
power  to  great  effect  by  threatening  the 
most  serious  charges  that  theoretically  (if 
not  realistically)  can  be  proved,”  he  added. 

Speaking  in  February  2015  in  support 
of  the  Smarter  Sentencing  Act  (SSA), 
which  was  authored  by  his  Tea  Party 
colleague  U.S.  Senator  Mike  Lee,  Cruz  ap- 
plauded what  he  said  were  similar  reforms 
in  his  home  state  ofTexas  that  had  purport- 
edly reduced  crime  by  22%  and  decreased 
criminal  justice  costs  by  12%  since  2005. 

“The  issue  that  brings  us  together  today 
is  fairness,”  Cruz  stated  at  a press  confer- 
ence supporting  the  bipartisan  SSA.  “Right 
now  today,  far  too  many  young  men  - in 
particular  African-American  young  men 
- find  their  lives  drawn  [into]  the  criminal 
justice  system,  find  themselves  subject  to 
sentences  of  many  decades  for  relatively 
minor  nonviolent  drug  infractions.” 

And  nonviolent  offenders  are  where 


Cruz,  like  almost  every  other  candidate  and 
current  lawmaker,  draws  the  line  when  it 
comes  to  reform  efforts.  At  the  same  press 
conference  he  also  said,  “the  criminal  justice 
system  should  come  down  ...  like  a ton  of 
bricks”  on  violent  criminals,  including  those 
“who  are  using  guns”  and  “dealing  drugs  to 
children.” 

Lastly,  in  the  wake  of  the  Pope’s  memo- 
rable visit  to  the  United  States  in  September 
2015  [see:  PLN,  Jan.  2016,  p.52],  Senator 
Cruz  pointedly  disagreed  with  the  Catho- 
lic Church’s  call  for  abolition  of  the  death 
penalty.  He  told  Politico  that  he  believes  the 
death  penalty  is,  ironically,  a “recognition 
of  the  preciousness  of  human  life,”  adding 
that  for  those  who  commit  murder  or  rape 
children,  “the  ultimate  punishment  should 
apply.” 

Other  Political  Parties 

The  U.S.  essentially  has  a one-party 
system,  with  both  Republicans  and  Demo- 
crats being  flip  sides  of  the  same  political 
coin,  differentiated  mainly  by  the  spe- 
cial interest  groups  that  support  them. 
Tough-on-crime  policies,  the  enactment  of 
draconian  sentences  and  a complete  lack  of 
concern  about  prison  conditions  have  long 
been  bipartisan  endeavors,  and  most  law- 
makers’positions  on  criminal  justice  issues 
are  subject  to  the  political  winds  of  change. 

It  is  worth  remembering,  though,  that 
there  are  many  other  political  parties,  even 
if  they  are  largely  ignored  by  the  main- 
stream media.  They  include  the  American 
Independent  Party,  American  Freedom 
Party,  Constitution  Party,  Green  Party, 
Libertarian  Party,  Peace  and  Freedom  Party, 
Party  for  Socialism  and  Liberation,  Socialist 
Party  USA,  Reform  Party,  Veterans  Party  of 
America  and  Workers  World  Party,  among 
others.  Plus  there  is  the  Tea  Party,  though 
that  is  considered  a movement  rather  than 
a formal  political  party,  and  it  is  usually  as- 
sociated with  Republicans  and  Libertarians. 

The  Green  Party’s  criminal  justice  plat- 
form includes  policies  to  “reduce  the  prison 
population,  invest  in  rehabilitation,  and  end 
the  failed  war  on  drugs.”  According  to  the 
party’s  website,  “Our  priorities  must  include 
efforts  to  prevent  violent  crime  and  address 
the  legitimate  needs  of  victims,  while  ad- 
dressing the  socio-economic  root  causes  of 
crime  and  practicing  policies  that  prevent 
recidivism.”  The  Green  Party  advocates 
alternatives  to  incarceration,  “humane  and 
sanitary”  prison  conditions,  abolition  of  the 


death  penalty  and  mandatory  sentencing 
laws,  an  end  to  privately-operated  prisons 
and  “a  step-by-step  program  to  decriminal- 
ize all  drugs  in  the  United  States.” 

The  criminal  justice  platform  of  the 
Libertarian  Party  states,  “Criminal  laws 
should  be  limited  in  their  application  to 
violations  of  the  rights  of  others  through 
force  or  fraud,  or  to  deliberate  actions  that 
place  others  involuntarily  at  significant  risk 
of  harm. Therefore,  we  favor  the  repeal  of  all 
laws  creating  ‘crimes’without  victims,  such 
as  the  use  of  drugs  for  medicinal  or  recre- 
ational purposes.  We  support  restitution  to 
the  victim  to  the  fullest  degree  possible  at 
the  expense  of  the  criminal  or  the  negligent 
wrongdoer.  The  constitutional  rights  of  the 
criminally  accused,  including  due  process,  a 
speedy  trial,  legal  counsel,  trial  by  jury,  and 
the  legal  presumption  of  innocence  until 
proven  guilty,  must  be  preserved.  We  assert 
the  common-law  right  of  juries  to  judge  not 
only  the  facts  but  also  the  justice  of  the  law.” 
The  Libertarian  Party  supports  abolition  of 
the  death  penalty. 

Conclusion 

In  recent  years  the  tough-on-crime 
mantra  that  has  long  been  a mainstay  in  our 
nation’s  political  system  has  changed  to  a 
call  to  be  “smart  on  crime.”  But  for  that  we 
need  smart  lawmakers  who  have  the  po- 
litical will  to  fight  for  meaningful  criminal 
justice  reform  - and  those,  judging  from  the 
current  crop  of  candidates,  are  apparently 
in  short  supply. 

Note:  As  a non-profit  organization,  PLN 
does  not  endorse  or  support  any  candidate 
for  political  office. 

Sources:  www.thmkprogress.org,  www. 
msnbc.com,  www.reverbpress.com,  www. 
slate.com,  www.politico.com,  CNN,  www. 
forbes.com,  www.dailycaller.com,  Washington 
Post,  www.firstlook.org,  www.theantimedia. 
org,  The  New  York  Times,  www.freebeacon. 
com,  www.motherjones.com,  www.mari- 
juanapolitics.  com,  www.  rightoncrime.  com, 
www.  daily  dot.  com,  www.  nationaljournal. 
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7iiesa7iders.  com,  www.  businessinsider.  com, 
HuJfi7igto7i  Post,  www.tampabay.com,  www. 
nationalreview.  com,  www.  americanlaw.  com, 
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www.  abcnews.go.  com 
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There  is  Talk  of  Prison  Reform,  but  for  the  1 50,000  People 
in  Prison  for  Life,  There  is  No  Reform  on  the  Horizon 

Life  and  life  without  parole  sentencing,  like  mass 
incarceration  itself,  needs  a reexamination. 


Almost  160,000  prisoners  are  cur- 
rently  serving  life  sentences  in  the 
United  States;  nearly  50,000  incarcerated 
people  are  serving  terms  of  life  without  pa- 
role. While  mass  incarceration  has  become 
a frequent  national  talking  point  across  the 
board,  with  even  previous  tough-on-crime 
hardliners  acknowledging  the  devastating 
consequences  of  overincarceration,  “lifers” 
are  often  left  out  of  the  conversation.  This 
omission  - as  with  so  many  issues  of  advo- 
cacy, justice  and  picking  battles  - is  based 
on  a certain  perceived  practicality.  Within 
the  context  of  the  already  hard-fought 
movement  for  prison  reform,  it’s  easier  to 
gain  support  for  those  whose  sentences 
are  not  associated  in  the  public  mind  with 
the  most  egregious  crimes. The  fear  is  that 
expanding  the  reform  vision  to  include  lif- 
ers - particularly  those  charged  with  violent 
crimes  - may  turn  people  ofF and  potentially 
erode  strides  made  in  recent  years. 

Numbers,  however,  have  inevitably 
begun  to  force  that  necessary  discussion. 
In  a country  where  the  death  penalty  still 
exists  though  is  (though  not  fast  enough) 
falling  out  of  favor,  the  false  notion  of  life 
sentences  as  merciful  alternatives  - and  a 
national  character  steeped  in  racism  and 
punishment  - has  led  to  an  explosion  in 
their  use.  Even  as  crime  rates  nationally 
continue  their  two-decade  decline,  sen- 
tences of  life  and  life  without  parole  have 
increased.  According  to  The  Sentencing 
Project,  between  2008  and  2012  there 
was  an  11.8  percent  rise  in  the  number 
of  people  serving  life  sentences,  and  the 
organization  estimates  that  the  “lifer 
population  has  more  than  quadrupled  in 
size  since  1984.”  One  out  of  every  nine 
prisoners  is  serving  a life  term.  The  number 
of  prisoners  with  sentences  of  life  without 
parole  has  jumped  by  nearly  a quarter 
since  2008,  increasing  22.2  percent  to 
more  than  49,000.  Make  no  mistake,  these 
prisoners  have  been  sentenced  to  die,  not 
with  immediacy  of  electrocution  or  lethal 
injection,  but  on  prison  grounds. 

Prisoners  of  color  have,  as  with  every 


by  Kali  Holloway,  AlterNet 

troubling  American  trend,  been  dispro- 
portionately impacted  by  this  expansion  in 
full-life  sentencing.  In  the  1980s  and  ‘90s, 
as  presidents  Reagan,  Bush  and  Clinton 
waged  wars  on  drugs  and  crime  that  took 
aim  at  poor  African  Americans,  the  number 
of  people  in  prison  skyrocketed.  Political 
expediency,  misguided  moral  hysteria  and 
race-based  disparities  in  sentencing  have 
heavily  contributed  to  a lifer  population 
that  is  approximately  47  percent  black 
(though  far  greater  in  parts  of  the  South). 
One  out  of  six  lifers  is  Latino  (reaching  far 
higher  concentrations  in  parts  of  the  West 
and  Southwest).  Fifty-eight  percent  of 
those  now  imprisoned  with  no  chance  of 
parole  are  African  American.  This  country’s 
dedication  to  being  the  most  carceral  state 
in  the  western  world  is  matched  only  by  its 
affinity  for  putting  black  folks  away  forever. 

Clemency  efforts,  such  as  President 
Obama’s  2014  initiative,  have  focused  on 
commuting  the  sentences  of  those  with 
nonviolent  offenses.  (Obama  is  the  first 
sitting  president  to  visit  a federal  prison, 
and  has  shortened  the  sentences  of  673 
prisoners  [as  of  September  21, 2016], more 
than  his  seven  predecessors  combined.) 
The  steps  taken  by  this  administration  to 
address  the  issue  of  mass  incarceration 
are  unprecedented,  raising  what  has  long 
been  an  exceptionally  low  bar.  America’s 
prisons  still  house  roughly  10,000  lifers 
convicted  of  nonviolent  offenses,  2,500  of 
them  for  drug-related  crimes  and  5,400  for 
property  offenses.  A much  higher  propor- 
tion - the  New  York  Times  points  to  federal 
data  pegging  the  figure  at  more  than  50 
percent  - were  charged  with  violent  crimes, 
including  homicide. 

The  Times  points  to  the  case  of  Lenny 
Singleton,  who  at  age  28  committed  a se- 
ries of  robberies  over  the  course  of  a week 
in  1995,  mostly  to  get  money  for  his  crack 
addition.  Singleton  “either  distracted  a 
clerk  or  pretended  to  have  a concealed  gun 
before  stealing  from  the  cash  register,”  and 
once  carried  a kitchen  knife  with  him  but 
never  injured  anyone.  In  all,  during  his  brief 


crime  spree,  carried  out  in  a haze  of  alcohol 
and  cocaine,  Singleton  stole  about  $500.  He 
was  tried  in  a Virginia  court  before  William 
F.  Rutherford,  a Southern  judge  known  for 
imposing  long  sentences  during  an  era  in 
which  crack  addicts  were  routinely  sent  to 
prison  for  stints  far  greater  than  befitted 
their  crimes. 

“What  he  needed  was  some  help  with 
his  addiction,”  Singleton’s  wife  recently 
wrote  in  an  open  letter.  “What  he  got  was 
two  life  sentences  plus  100  years.” 

“Crack  cocaine  scared  the  hell  out 
of  a lot  of  people,”  William  G.  Broaddus, 
who  formerly  served  as  Virginia’s  attorney 
general,  told  the  Times.  “It’s  disappoint- 
ing there  wasn’t  more  consideration  as  to 
why  this  man  did  this.  Do  we  really  want 
to  keep  him  in  jail  for  the  rest  of  his  life? 
Having  said  that,  it  doesn’t  surprise  me  in 
the  slightest  that  this  judge  meted  out  the 
sentence  that  he  did.” 

Singleton’s  sentence  is  extreme  by  any 
measure.  As  the  Times  points  out,  the  maxi- 
mum sentence  for  second-degree  murder  in 
the  state  of  Virginia  is  40  years.  Shameful 
racial  disparities  persist  in  sentencing  in  the 
state,  as  well  as  all  over  this  country.  But 
the  Times  points  to  recent  cases  involving 
black  defendants  charged  with  more  vio- 
lent offenses  that  resulted  in  sentences  a 
fraction  the  length  of  Singleton’s.  And  yet 
Singleton’s  case  is  the  sort  the  mainstream 
reform  movement  has  been  slow  to  em- 
brace, because  it  doesn’t  wholly  measure  up 
to  the  nonviolent  offender  ideal. 

“I  was  out  of  my  mind  on  drugs,  but 
I wasn’t  going  to  hurt  anybody,”  Singleton 
told  the  Times.  “I  was  just  after  the  money.” 

If  the  push  to  right  the  wrongs  of 
overincarceration  has  any  hope  of  actually 
moving  forward,  a more  complex  approach 
to  prison  reform  will  undoubtedly  be 
necessary.  Remedying  mass  incarceration, 
if  that  is  the  real  goal,  would  necessar- 
ily involve  looking  beyond  the  limits  of 
the  current  mainstream  discussion.  That 
means  considering  new  approaches  for  a 
wider  population  of  prisoners.  In  a piece 
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in  the  New  Yorker  a few  months  ago,  Clint 
Smith  cited  an  article  by  law  writer  Gilad 
Edelman  which  ran  in  the  magazine  a year 
prior.  “Even  if  every  single  nonviolent  drug 
ofFender  were  released  tomorrow,  the  [U.S.] 
incarcerated  population  would  stand  at 
around  1.7  million,”  Edelman  wrote,  “still 
nearly  a fifth  of  the  world  total.” 

There  have  been  very  modest  move- 
ments of  late.  In  multiple  rulings  over  the 
last  decade,  the  U.S.  Supreme  Court  has 
considered  emerging  scientific  knowledge 
about  the  developing,  immature  brains  of 
teenagers  in  issuing  decisions  that  rule 
out  the  death  penalty  and  life  without 
parole  for  offenders  18  and  under.  Earlier 
this  year,  in  Montgomery  v.  Louisiana,  the 
Court  ordered  retroactive  application  of  its 
2012  ruling  that  a “mandatory  life  sentence 
without  parole  should  not  apply  to  juveniles 
convicted  of  murder.”The  Sentencing  Proj- 
ect report  indicates  that  “more  than  10,000 
life-sentenced  inmates  have  been  convicted 
of  crimes  that  occurred  before  they  turned 
18  and  nearly  1 in  4 of  them  were  sentenced 
to  [life  without  parole],”  and  presumably 
these  prisoners  would  have  their  cases 
come  up  for  review.  Supreme  Court  deci- 


sions may  finally  end  the  U.S. ’ status  as  the 
only  country  that  subjects  its  youth  to  such 
harsh  sentencing,  effectively  sending  them 
to  die  in  prison. 

Implementing  sentencing  reforms, 
including  the  abolishment  of  life  without 
parole,  as  recommended  by  The  Sentencing 
Project,  would  also  be  key  here.  Congress 
should  pass  the  Sentencing  Reform  and 
Corrections  Act,  a bipartisan  bill  that  would 
“reduce  several  federal  mandatory  mini- 
mum drug  and  gun  sentences  and  make 
those  reductions  retroactive  for  some 
people.”  A 2011  ProPublica  investigation 
found  that  under  President  George  W. 
Bush,  white  prisoners  were  four  times  more 
likely  to  receive  presidential  pardons  than 
minorities.  Though  the  Obama  administra- 
tion has  said  it  is  taking  steps  to  address 
those  disparities,  it’s  a safe  bet  that  more 
could  be  done. 

It  would  be  foolhardy  to  expect  a 
willingness  to  undertake  the  overhaul  truly 
necessary,  which  would  require  a decades- 
long  commitment  and  the  eradication  of 
the  prison-industrial  complex.  But  this  is 
where  we  are,  and  it  will  be  interesting  to 
see  where  we  go  from  here.  At  the  very  least, 


it  seems  important  to  recognize  that  our 
system  of  criminal  justice,  designed  to  sub- 
jugate some  while  making  others  rich,  has 
not  been  fixed  in  whole  or  in  part  because 
of  the  tonal  shift  around  overincarceration. 

“People  are  celebrating  the  stabiliza- 
tion of  the  prison  population  in  recent 
years,”  Marc  Mauer,  executive  director  of 
The  Sentencing  Project,  told  the  New  York 
Times,  “but  the  scale  of  mass  incarceration 
is  so  substantial  that  meaningful  reduction 
is  not  going  to  happen  by  tinkering  around 
the  edges.” 

Kali  Holloway  is  a senior  writer  and  the  as- 
sociate editor  of  media  and  culture  at  AlterNet. 
This  article  was  originally  published  by  Alter- 
Net (www.alternet.org)  on  July  15,  2016;  it 
is  reprinted  with  the  author  s permission,  with 
minor  edits. 
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Federal  Rules  of  Evidence 
in  a Nutshell f,  by  Paul  F. 
Rothstein,  Myrna  S.  Raeder,  and 
David  Crump,  6th  edition,  8 1 6 
pages.  $45.95 
This  succinct  overview  presents 
accurate  law ; policy,  analysis,  and 
insights  into  the  evidentiary  process. 

Criminal  Procedure: 
Constitutional  Limitations , 

byjerold  H.  Israel  and  Wayne  R. 
LaFave,  8th  edition,  557  pages. 

$45.95 

This  nutshell  is  intended  for  use  by 
law  students  of  constitutional  criminal 
procedure.  It  is  a succinct  analysis  of 
the  constitutional  standards  of  major 
current  significance. 


Criminal  Law  in  a Nutshell, 

by  Arnold  H.  Loewy,  5th  edition, 
387  pages.  $45.95 
This  comprehensive  guide  provides 
a succinct  exposition  of  substantive 
criminal  law. 

The  Federal  Rules  of  Civil 
Procedure,  Practitioner’s 
Desk  Reference,  2017,  by 

A.  Benjamin  Spencer,  439  pages. 

$49.95 

This  concise  compilation  of  the  Federal 
Rules  of  Civil  Procedure  and  the 
portions  of  Title  28  of  the  U.S.  Code 
most  pertinent  to  civil  litigation  gives 
today’s  practitioners  a handy  resource 
sized  to  facilitate  quick  reference  and 
use  on  the  go. 
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Concise  reference  on  post-investigation 
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Conservatives  Try  to  Co-opt  Criminal  Justice  Reform 


After  decades  of  driving  prison 
expansion  by  espousing  tough-on- 
crime  sentencing  laws,  advocating  for 
policies  to  lock  up  criminals  and  throw 
away  the  key,  and  exploiting  the  public’s 
fear  of  crime,  conservative  lawmakers  have 
finally  discovered  criminal  justice  reform. 
Like  European  explorers  being  met  on  the 
beach  by  throngs  of  Native  Americans,  they 
are  now  trying  to  claim  ownership  of  their 
newfound  “discovery”  despite  a long  history 
of  reform  efforts  by  progressives,  non-profit 
organizations  and  faith-based  groups. 

In  1992,  then-U.S.  Rep.  Newt  Gin- 
grich, a Republican  from  Georgia,  told  The 
New  York  Times  that  more  prisons  should  be 
built  so  every  violent  criminal  in  America 
could  be  locked  up  for  their  entire  sentence 
with  no  time  ofF  for  good  behavior.  His 
1994  “Contract  with  America”  included 
the  Taking  Back  Our  Streets  Act,  which 
funded  prison  construction  and  rewarded 
states  that  reduced  parole  rates  with  ad- 
ditional funding.  During  the  next  20  years 
the  prison  population  in  the  U.S.  more  than 
doubled;  the  estimated  $82.7  billion  spent 
on  incarceration  in  2009  was  an  increase  of 
230%  over  1990. 

In  a 2011  Washington  Post  op-ed,  Gin- 
grich reversed  course.  “There  is  an  urgent 
need  to  address  the  astronomical  growth  in 
the  prison  population,  with  its  huge  costs  in 
dollars  and  lost  human  potential,”  he  wrote. 
“We  can  no  longer  afford  business  as  usual 
with  prisons.  The  criminal  justice  system 
is  broken,  and  conservatives  must  lead  the 
way  in  fixing  it.” 

Republican  Tennessee  state  Senator 
Brian  Kelsey,  appointed  to  serve  on  the 
state’s  Task  Force  on  Sentencing  and  Recid- 
ivism in  2014,  remarked, “We  have  decided 
we’ve  got  to  do  a better  job  on  focusing 
our  limited  resources  on  the  most  violent 
offenders,”  noting  that  40%  of  Tennessee 
prisoners  were  serving  time  for  technical 
parole  or  probation  violations. 

On  May  21,2014,  dozens  of  conserva- 
tives met  in  the  Ronald  Reagan  Building 
in  Washington,  D.C.  to  claim  leadership 
of  the  criminal  justice  reform  movement. 
Gingrich,  who  was  present,  called  the 
session  a “turning  point”  and  admitted 
that  the  drive  for  more  prisons  and  longer 
sentences  in  the  1980s  and  1990s  had  the 


by  Matt  Clarke 

“unexpected  consequences”  of  locking  up 
too  many  people  for  nonviolent  crimes. 
Other  conservatives  at  the  meeting,  includ- 
ing former  U.S.  Attorney  General  Edwin 
Meese,  former  Ohio  Secretary  of  State  Ken 
Blackwell,  U.S.  Senator  John  Cornyn  and 
well-known  conservative  activists  Grover 
Norquist,  David  Keene,  Richard  Viguerie 
and  Pat  Nolan,  seemed  to  agree. 

Mississippi  Lt.  Governor  Tate  Reeves 
and  other  state  leaders  described  how  their 
criminal  justice  reforms,  modeled  after  ef- 
forts in  Texas  and  signed  by  Republican 
Mississippi  Governor  Phil  Bryant  in  March 
2014,  will  save  the  state  at  least  $266  million 
over  the  next  decade. 

Texas  attorney  Marc  Levine  led  the 
turnaround  in  conservative  thought  after  a 
board  member  of  the  free  market-oriented 
Texas  Public  Policy  Forum  told  him  in 
2005  that  Texas  state  prisons  were  a poor 
investment  of  taxpayer  dollars. 

“We’re  not  getting  a good  return  for 
our  money  out  of  our  prisons,”  he  decided. 
“Once  you  reach  a certain  rate  of  incarcera- 
tion, you  start  to  have  diminishing  returns 
because  you  aren’t  just  putting  dangerous 
people  in  prisons  anymore.  You  are  put- 
ting in  nonviolent  offenders.  You  are  not 
really  impacting  crime.  You  are  not  making 
people  safer.” 

Levine  became  an  advocate  for  crimi- 
nal justice  reform  and,  when  the  Texas 
legislature  was  considering  a 17,000-bed, 
$2  billion  expansion  of  the  state’s  prison 
system,  proposed  an  alternative  for  one- 
eighth  the  cost.  His  proposal,  signed  into 
law  by  Texas  Governor  Rick  Perry,  included 
drug  courts  and  rehabilitative  programs 
for  defendants  with  substance  abuse  and 
mental  health  problems.  It  also  set  up  al- 
ternative, short-term  facilities  where  parole 
violators  could  be  sent  instead  of  returning 
them  to  prison.  In  2009,  Texas’  incarcera- 
tion rate  dropped  by  12%;  since  that  time 
the  state’s  prison  population  has  decreased 
20%  following  implementation  of  criminal 
justice  reforms. 

Levine  founded  an  organization  called 
Right  on  Crime  in  2010  to  expose  conser- 
vatives in  other  states  to  alternatives  to  the 
tough-on-crime,  politics-as-usual  approach. 
The  organization  sponsored  the  May  2014 
meeting  in  Washington  and  has  earned 


praise  for  bringing  attention  to  the  need 
for  criminal  justice  reform,  even  from  liberal 
groups  such  as  the  ACLU. 

One  of  Right  on  Crime’s  main  goals  is 
targeting  technical  parole  violations,  which 
contributed  to  a substantial  amount  of  the 
prison  population  increase  in  the  1990s. 
Since  2006,  at  least  11  states  under  Repub- 
lican leadership  have  reduced  the  penalties 
associated  with  parole  violations. 

Right  on  Crime  has  also  criticized 
sentences  that  are  predetermined  due  to  the 
nature  of  the  offense  regardless  of  circum- 
stances which  may  otherwise  have  resulted 
in  a lesser  sentence.  In  South  Carolina, 
predetermined  sentences  were  eliminated 
for  some  non-trafficking  drug  crimes  in 
2010.  The  American  Legislative  Exchange 
Council  (ALEC),  a conservative  group  that 
previously  developed  model  legislation  for 
mandatory  minimum  sentences,  truth-in- 
sentencing  bills  and  three-strikes  laws,  has 
more  recently  supported  efforts  to  grant 
judicial  discretion  to  ignore  mandatory 
minimums  in  some  circumstances. 

Nonetheless,  Republican-controlled 
states  have  lagged  behind  their  Democratic 
counterparts  in  terms  of  reducing  prison 
populations  between  2006  and  2012,  by 
more  than  10%. 

At  the  Conservative  Political  Action 
Conference  (CPAC)  in  March  2016,  Jerry 
Madden,  a former  Republican  Texas  law- 
maker, said,  “Now  [after  criminal  justice 
reforms  in  Texas] , when  a drug  addict  or 
someone  with  a mental  health  problem 
comes  out  of  prison,  gee,  they  are  less  likely 
to  commit  another  crime.  That’s  what  you 
want.  Everyone  said,  ‘How  can  Texas  do 
that  kind  of  stuff?,’ and  lo  and  behold,  many, 
many  states  have  followed.” 

Ken  Cuccinelli,  the  former  Republi- 
can attorney  general  of  Virginia,  spoke  to 
CPAC  participants  about  the  importance  of 
addressing  mass  incarceration  in  America. 
As  reported  by  the  Daily  Sigyial,  he  said, 
“The  left  cannot  own  it.  We  have  to  own 
it.  Somewhere  out  there  is  a balance.  We 
should  be  trying  to  do  it  [deal  with  crime] 
not  just  tough,  but  right.” 

Pat  Nolan,  an  influential  Republican 
leader  who  served  federal  prison  time  in  the 
1990s  on  a racketeering  charge,  participated 
on  a CPAC  panel.  “Prisons  are  for  people 
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we  are  afraid  of,  but  more  and  more  we  are 
filling  [them]  with  people  we  are  mad  at,” 
he  stated.  He  also  stressed  a distinction 
between  acts  that  are  criminal  and  those 
that  are  inherently  evil,  implying  the  latter 
should  be  a priority  for  lawmakers.  To  il- 
lustrate that  point  he  asked,  “Why  on  Earth 
are  we  going  after  street  dealers?,”  adding 
that  drug  traffickers  who  operate  across 
international  borders  and  state  lines  should 
be  the  focus  of  law  enforcement  efforts. 


While  Republicans  are  increasingly 
trying  to  take  credit  for  criminal  justice 
reform,  that  doesn’t  mean  Democrats  are 
more  deserving  of  such  credit  because  they, 
too,  have  benefited  from  pushing  tough- 
on-crime  policies  over  the  past  several 
decades.  Rather,  reforms  have  typically  been 
accomplished  through  long-term  efforts 
by  non-profit  organizations,  grassroots 
advocates  and  faith-based  groups,  which 
have  worked  to  influence  members  of  both 


major  political  parties  to  improve  our  na- 
tion’s justice  system  one  small  step  at  a time. 
Other  reforms,  particularly  those  related 
to  prison  conditions  and  prisoners’  rights, 
have  largely  been  achieved  by  civil  rights 
attorneys  through  lengthy  and  hard-fought 
litigation. 

Sources:  www.rightoncrime.com , www. 
thecrimereport.  org,  www.  motherjones.  com, 
www.  dailysignal.  com 


Chicago  Police  Detective  Accused  of  Brutality 
Used  Similar  Techniques  at  Guantanamo 

by  Derek  Gilna 


IN  AN  IRONIC  TWIST  OF  FATE,  A FORMER 

Chicago  police  detective  accused  of  acts 
of  brutality  against  suspects  in  police  cus- 
tody has  been  cited  for  using  similar  tactics 
at  the  U.S.  military  prison  in  Guantanamo 
Bay,  Cuba.  According  to  the  London-based 
Guardian  newspaper,  former  detective 
Richard  Zuley  stands  accused  by  multiple 
victims  of  beatings  and  abuse  in  his  Chicago 
police  work  as  well  as  wrongful  convictions 
- leading  to  comparisons  with  disgraced 
former  Chicago  police  detective  Jon  Burge. 
[See:  PLN,  Oct.  2015,  p.60;  Oct.  2004,  p.  1] . 

In  1990,  Lathierial  Boyd,  a young  black 
Chicago  businessman,  was  arrested  by  Zuley 
and  accused  of  murder.  After  searching  his 
upscale  home,  Zuley  allegedly  told  Boyd  “no 
nigger  is  supposed  to  live  like  this. ’’Boyd  was 
wrongfully  convicted  of  homicide  in  October 
1990  despite  having  an  alibi,  and  served  23 
years  in  Illinois  prisons  before  being  exon- 
erated and  released.  Zuley  was  accused  of 
concealing  exculpatory  evidence  in  the  case. 

Other  defendants  in  Chicago,  mostly 
poor  and  black,  told  of  being  shackled  to 
police  station  walls  by  Zuley  until  they 
gave  confessions,  whether  they  were  guilty 
or  not.  One  defendant,  Anthony  Garrett, 
said  Zuley  beat  a confession  out  of  him; 
others  claimed  the  detective  threatened 
their  family  members. 

Then,  sometime  around  2003,  Zuley, 
who  was  also  a Navy  Reserve  lieutenant, 
began  interrogating  terrorism  suspects  at 
the  U.S.  military  prison  in  Guantanamo 
Bay,  Cuba.  Prisoners  who  came  in  contact 
with  him  at  the  controversial  facility  ac- 
cused him  of  torture. 

Although  neither  Zuley  nor  U.S. 
government  authorities  would  confirm  his 


role  at  Guantanamo,  retired  Army  Major 
General  Mark  Furlow  said  “Zuley  was  one 
of  those  individuals  in  such  a unique  situ- 
ation that  our  processes,  system  of  checks 
and  balances  at  that  time  were  unable  to 
provide  clear  guidance.” 

Terrorism  suspects  said  Zuley’s  in- 
terrogation techniques  - which  mirrored 
those  he  used  in  Chicago  - led  to  false 
confessions.  He  was  accused  of  repeatedly 
crossing  the  line,  and  was  specifically  cited 
in  the  initial  2005  Guantanamo  torture  re- 
port as  a “rogue”  investigator.  The  tactics  he 
used  reportedly  included  placing  detainees 
in  stress  positions  and  threatening  their 
families  with  harm. 

Although  he  spent  over  two  decades 
in  prison  for  his  wrongful  conviction,  Boyd 
was  much  more  fortunate  than  many  of  the 
detainees  at  Guantanamo,  finally  winning 
an  evidentiary  hearing  on  April  29,  2004 
where  he  came  face-to-face  with  his  accuser, 
who  was  wearing  a Navy  dress  uniform. 

“Now  I am  Lieutenant  Command- 
er Richard  Zuley, 

United  States  Navy,” 
he  said.  “I  am  as- 
signed to  the  Joint 
Task  Force  at  Guan- 
tanamo as  an  officer 
in  charge  of  one 
of  the  teams  down 
there  for  the  intel- 
ligence collection.” 

After  that 
hearing  Boyd  was 
confined  for  an  ad- 
ditional ten  years 
until  he  finally  got 
lucky.  In  2013,  Cook 


County  State’s  Attorney  investigators  in- 
terviewed Zuley,  who  had  since  returned 
to  Chicago  and  was  working  for  the  city’s 
Department  of  Aviation,  as  part  of  an  ex- 
tensive reinvestigation  into  Boyd’s  case, but 
he  declined  to  cooperate. 

Shortly  thereafter  all  charges  against 
Boyd  were  dismissed,  with  Cook  County 
State’s  Attorney  Anita  Alvarez  citing  the 
flimsy  evidence  used  to  convict  him. 

Boyd  finally  walked  free  after  23  years 
in  prison.  He  has  since  filed  a federal  civil 
rights  suit  seeking  damages  for  his  wrongful 
conviction  and  incarceration,  which  remains 
pending  - just  another  sad  chapter  in  the 
U.S. justice  system,  Chicago-style.  See:  Boyd 
v.  City  of  Chicago,  U.S.D.C.  (N.D.  111.),  Case 
No.  l:13-cv-07152. 

Zuley,  who  is  named  as  a defendant  in 
Boyd’s  lawsuit  and  several  other  suits,  has  not 
been  charged  with  any  criminal  offense.  P^ 

Sources:  www.theguardian.com,  www. 
uchicagogate.  com 
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U.S.  Office  of  Special  Counsel  Assists  BOP  Whistleblowers 


The  federal  Bureau  of  Prisons’ 
culture  of  retaliation  against  whistle- 
blowers appears  to  be  alive  and  well,  at 
least  in  the  case  of  Linda  Thomas,  a BOP 
employee  who  was  punished  for  revealing 
the  unearned  compensation  of  her  superior. 
When  Thomas  reported  that  malfeasance 
to  the  Department  of  Justice’s  Office  of  the 
Inspector  General,  she  was  assigned  to  work 
in  a converted  jail  cell  without  a computer, 
desk  or  other  equipment  needed  to  do  her 
job.  Then  the  U.S.  Office  of  Special  Counsel 
(OSC)  stepped  in. 

The  OSC,  an  independent  agency, 
conducted  an  investigation  into  the  alleged 
retaliatory  actions  by  federal  prison  officials 
and  finally  obtained  relief  for  Thomas  in 
early  2015. 

A November  2010  Equal  Employment 
Opportunity  Commission  report  had  cited 
repeated  cases  where  the  Bureau  of  Prisons 
retaliated  against  its  own  employees  who 
revealed  misconduct  within  the  agency.  The 
BOP,  secretive  in  its  dealings  not  only  with 
the  public  but  also  members  of  Congress, 
is  notoriously  publicity  shy.  Woe  to  any 
BOP  employee  who  draws  attention  to 
wrongdoing,  even  if  it  involves  misuse  of 
authority  or  clearly  illicit  conduct. 

U.S.  Senator  Charles  “Chuck”  Grass- 
ley  lashed  out  at  BOP  Director  Charles 
E.  Samuels,  Jr.  in  a sharply-worded  letter, 
stating  he  was  incredulous  that  Thomas’ 
superior  had  received  1150,000  in  unearned 
compensation  - and  that  in  retaliation 
for  reporting  that  fact,  Thomas  had  been 
assigned  to  a clearly  inappropriate  work 
space  with  no  computer  and  isolated  from 
her  co-workers. 

Thomas’  superior  had  taken  a volun- 
tary demotion  yet  continued  to  receive 
compensation  at  a level  far  above  the  salary 
associated  with  the  lower-ranked  position. 

Due  to  intervention  by  the  OSC,  the 
retaliatory  actions  against  Thomas  were 
reversed.  “[Ojne  day  before  she  was  sched- 
uled to  change  offices,  [the]  BOP  agreed 
to  OSC’s  request  not  to  move  Ms.  Thomas 
to  the  jail  cell.  Ms.  Thomas  was  allowed  to 
stay  in  her  existing  office.  In  February  2015, 
during  OSC’s  investigation,  BOP  moved 
[her]  to  an  appropriate  work  space  in  a 
different  Justice  Department  facility  that 
was  satisfactory  to  her.  BOP  also  agreed  to 


by  Derek  Gilna 

include  relevant  whistleblower  topics  in  its 
training  for  new  prison  wardens,”the  OSC 
stated  in  a press  release. 

According  to  an  April  2015  news 
report,  another  BOP  employee,  Julia  Lan- 
ducci,  also  was  subjected  to  retaliation. 
After  she  reported  improprieties  in  a BOP 
substance  abuse  program,  Landucci  was 
reportedly  ordered  to  move  to  a smaller 
office  “next  to  a co-worker  against  whom 
she  [had]  filed  complaints”;  she  was  also 


The  Sixth  Circuit  Court  of  Appeals 
has  vacated  a district  court’s  denial  of 
qualified  immunity  because  an  individual- 
ized inquiry  into  the  defendants’ role  during 
an  illegal  body  cavity  search  was  not  con- 
ducted. 

Felix  Charles  Booker  was  a passenger 
in  a vehicle  pulled  over  by  Oak  Ridge, Ten- 
nessee police  officer  Daniel  R.  Steakley  on 
February  12,2010.  Steakley  suspected  that 
Booker  was  “attempting  to  conceal  some- 
thing” because  of  the  way  he  was  “moving 
around.”  During  a search  of  the  vehicle,  a 
small  plastic  bag  containing  something  that 
looked  like  crushed  marijuana  was  found  on 
the  floorboard  where  Booker  was  seated.  He 
was  arrested  for  marijuana  possession  and 
transported  to  jail. 

Guard  Jerry  Shelton  strip-searched 
Booker  due  to  Steakley ’s  suspicion  that  he 
had  hidden  contraband  on  his  body.  Noth- 
ing was  found. 

A supervisor  and  prosecutor  then  di- 
rected Shelton  to  take  Booker  to  a hospital 
for  a body  cavity  search.  No  search  warrant 
was  sought  or  obtained. 

At  the  hospital,  Dr.  Michael  LaPaglia 
performed  three  rectal  searches.  The  first 
digital  search  was  unsuccessful  because 
Booker  contracted  his  rectal  muscles  so 
LaPaglia  could  not  penetrate  him.  LaPa- 
glia ordered  a nurse  to  inject  Booker  with 
ten  milligrams  of  Midazolam,  a sedative 
and  muscle  relaxant  that  has  been  used  in 
botched  executions  in  multiple  states. 


denied  an  educational  reimbursement  and 
referred  for  a mental  health  exam.  The 
OSC  intervened  in  her  case  too,  pending 
an  investigation  by  federal  prison  officials. 

PLN  has  reported  numerous  other 
examples  of  retaliation  by  the  BOP  against 
its  own  employees,  dating  back  to  the 
1990s.  PI 

Sources:  www.washingtonpost.com , http:// 
osc.gov,  www.federaltimes.  com 


During  a second  digital  rectal  exam, 
Dr.  LaPaglia  felt  a foreign  object  but  could 
not  remove  it  because  Booker  again  con- 
tracted his  rectal  muscles.  LaPaglia  then 
administered  20  milligrams  of  a sedative 
called  Etomidate  and  125  milligrams  of 
Succinylcholine,  a paralytic  agent.  He  also 
inserted  a breathing  tube  to  ensure  that 
Booker  did  not  stop  breathing.  Ultimately, 
LaPaglia  recovered  a white  object  from 
Booker’s  rectum. 

A federal  grand  jury  charged  Booker 
with  one  count  of  possession  with  intent 
to  deliver  more  than  five  grams  of  cocaine 
base;  the  trial  court  denied  his  motion  to 
suppress  evidence  seized  during  the  illegal 
rectal  searches. 

While  the  criminal  case  was  pending, 
Booker  sued  Shelton,  Steakley,  Dr.  LaPaglia 
and  others  in  state  court,  alleging  that  the 
rectal  searches  were  unconstitutional.  The 
defendants  removed  the  case  to  federal 
court,  which  then  stayed  the  action  pursuant 
to  Heck  v.  Humphrey,  512  U.S.  477  (1994). 

Booker  was  ultimately  convicted  but 
the  Sixth  Circuit  reversed  in  2013,  conclud- 
ing that  the  rectal  searches  “shocked  the 
conscience”  and  were  “‘unreasonable’  for 
the  purposes  of  the  Fourth  Amendment.” 
See:  United  States  v.  Booker,  728  F.3d  535 
(6th  Cir.  2013). 

The  district  court  then  lifted  the  stay  in 
the  civil  action  and  held  that  neither  Steak- 
ley nor  Shelton  were  entitled  to  qualified 
immunity.  “In  a few  short  sentences,  the 
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district  court  addressed  both  defendants’ 
qualified  immunity  arguments,”  the  Court 
of  Appeals  observed. 

Shelton  filed  an  interlocutory  appeal 
challenging  the  denial  of  qualified  immuni- 
ty “The  district  court  ambiguously  analyzed 
Shelton’s  qualified  immunity  defense,”  the 
Sixth  Circuit  found.  “The  court  conflated 


both  Shelton  and  Steakley’s  liability,  analyz- 
ing the  two  defendants  together.” 

“Shelton’s  specific  role  in  the  search  and 
his  relationship  to  LaPaglia  and  the  other 
officers  involved  in  the  hospital  search  can- 
not be  determined  on  the  present  record,” 
the  appellate  court  held.  “A  remand  here 
will  result  in  the  district  court  developing 


the  factual  record.”  Following  remand, 
Steakley,  LaPaglia  and  the  City  of  Oak 
Ridge  were  dismissed  by  stipulation  of 
the  parties;  the  case  remains  pending  with 
a trial  scheduled  for  November  1,  2016 
against  the  remaining  defendants.  See: 
Booker  v.  LaPaglia,  617  Fed.Appx.  520  (6th 
Cir.  2015).  P 


Oregon  Post-conviction  Judgment  Violates  State  Law 

by  Mark  Wilson 


Last  year  the  Oregon  Court  of 
Appeals  reversed  a lower  court’s  judg- 
ment denying  a prisoner’s  collateral  appeal, 
because  the  judgment  violated  state  law. 

Following  the  direct  appeal  of  a convic- 
tion and  sentence  to  the  Court  of  Appeals 
and  state  Supreme  Court,  Oregon  prison- 
ers may  file  a collateral  appeal.  Generally, 
claims  raised  in  a post-conviction  relief 
(PCR)  action  must  be  framed  as  ineffective 
assistance  of  trial  or  appellate  counsel.  See: 
Palmer  v.  State,  318  Ore.  352, 867  P.2dl368 
(Or.  1994).  However,  there  are  some  narrow 
exceptions  to  that  rule. 

Oregon  prisoner  Patrick  McKeachie 
filed  a PCR  action  asserting  four  claims 
for  relief.  In  his  second  claim,  he  alleged 
prosecutorial  misconduct  on  the  basis  that 
prosecutors  had  withheld  evidence  from 
the  defense.  In  his  fourth  claim,  he  alleged 
general  due  process  violations  in  several 
different  ways.  The  PCR  court  entered  a 
judgment  denying  relief  on  all  four  claims 
raised  in  McKeachie ’s  petition. 

The  Oregon  Court  of  Appeals  reversed 
and  remanded,  finding  that  the  judgment 
was  deficient  with  respect  to  McKeachie’s 
second  and  fourth  claims. 

A judgment  granting  or  denying  PCR 
“must  clearly  state  the  grounds  on  which 
the  case  was  determined,  and  whether  a 
state  or  federal  question  was  presented  and 
decided.”ORS  138.640(1).  Quoting  Dattv. 
Hill,  347  Ore. 672,227  P.3d  714  (Or.2010), 
the  appellate  court  observed  that  “a  judg- 
ment denying  claims  for  post-conviction 
relief  must,  at  a minimum:  (1)  identify  the 
claims  for  relief  that  the  court  considered 
and  make  separate  rulings  on  each  claim;  (2) 
declare,  with  regard  to  each  claim,  whether 
the  denial  is  based  on  a petitioner’s  failure 
to  utilize  or  follow  available  state  proce- 
dures or  a failure  to  establish  the  merits  of 
the  claim;  and  (3)  make  the  legal  bases  for 
denial  of  relief  apparent.” 


The  Court  of  Appeals  held  that  the 
PCR  court’s  judgment  did  not  comply  with 
the  third  Datt  prong  by  failing  to  clearly  state 
the  legal  bases  for  the  denial  of  the  second 
and  fourth  claims.  Specifically,  in  denying 
McKeachie’s  prosecutorial  misconduct 
claim,  “the  judgment  addresses  only  one  of 
several  items  of  evidence  that  petitioner  al- 
leges were  withheld  as  discovery  violations, 
and  omits  mention  of  the  rest.”  Similarly,  in 
denying  the  due  process  claim,  “the  judg- 
ment addresses  only  a subset  of  the  denials  of 
due  process  alleged  and  omits  mention  of  the 
rest.”As  such,  “the  judgment  is  not  sufficient 
to  ‘make  the  legal  bases  for  denial  of  relief 


apparent’”  in  violation  of  ORS  138.640(1), 
the  Court  of  Appeals  wrote. 

The  case  was  remanded  for  the  lower 
court  “to  enter  a judgment  in  compliance 
with  the  statute.”  See:  McKeachie  v.  Coursey, 
271  Ore.App.  575,  350  P.3d  610  (Or.  Ct. 
App.  2015). 
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The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  (2nd  Edition), 

by  Brandon  Sample  and  Alissa  Hull 

(PLN  Publishing,  2016).  275  pages,  $49.95  (softcover) 


The  much-anticipated  second  edition 
of  7 he  Habeas  Citebook:  Ineffective  As- 
sistance of  Counsel,  by  Brandon  Sample  and 
Alissa  Hull,  is  the  fifth  book  to  be  published 
by  PLN  Publishing.  As  is  the  case  with  the 
previous  four  titles,  7 he  Habeas  Citebook  is 
an  excellent,  professional  and  informative 
publication. 

Former  federal  prisoner  Brandon 
Sample,  who  attended  law  school  after  his 
release  and  recently  passed  the  bar,  and 
Prisoners’ Legal  Services  of  New  York  staff 
attorney  Alissa  Hull,  have  put  an  enormous 
amount  of  research  into  the  second  edition 
of  this  must-have  resource.  Every  new  case 
relating  to  ineffective  assistance  of  counsel 
claims  published  since  the  first  version 
of  The  Habeas  Citebook  is  included  in  this 
updated  edition. 

As  with  the  first  edition  of  this  book, 
all  case  citations  include  a short  state- 
ment of  the  court’s  ruling.  Anyone  who 
has  ever  engaged  in  legal  research  will 
greatly  appreciate  these  short  statements; 
for  those  with  limited  research  experience, 
these  summaries  prevent  getting  lost 
within  lengthy  judicial  opinions.  For  the 
more  advanced  researcher,  they  provide 
a mechanism  for  finding  the  right  case 
very  quickly. 

But  what  sets  The  Habeas  Citebook  apart 
from  so  many  other  legal  reference  books  is 
its  thoughtful  organization. The  first  40  chap- 
ters offer  case  citations  related  to  ineffective 
assistance  of  counsel  claims,  organized  into 
topical  areas.  All  of  the  many  ways  in  which 
a litigant  might  present  an  ineffective  assis- 
tance of  counsel  claim  are  detailed.  Finding 
the  leading  case  for  any  particular  claim  is 
as  simple  as  navigating  to  the  easily-located 
proper  chapter,  where  cases  are  listed  by  fed- 
eral circuit.  Is  it  that  simple?  Yes. 

The  Habeas  Citebook  is  not  just  limited 
to  a thorough  collection  of  relevant  case 
law,  however.  The  last  12  chapters  of  the 
book  provide  virtually  everything  a pris- 
oner or  attorney  needs  to  know  to  prepare 
and  file  a proper  habeas  corpus  petition. 
The  importance  of  these  chapters  cannot 
be  overstated,  given  the  dire  consequences 
that  flow  from  improperly  prepared  peti- 


Book  review  by  Christopher  Zoukis 

tions.  Congress  has  made  it  very  difficult 
to  prevail  in  habeas  cases,  which  are  often 
the  only  means  available  to  prisoners  to 
challenge  their  convictions  and  sentences. 
Therefore,  habeas  petitions  must  be  pre- 
pared properly  and  The  Habeas  Citebook  is 
an  indispensable  tool  for  those  bringing 
such  claims. 

In  summary,  this  book  includes  lists  of 
the  cases  needed  to  support  a habeas  peti- 
tion for  ineffective  assistance  of  counsel.  It 
also  provides  a detailed  and  easily  under- 


A STUDY  PUBLISHED  IN  THE  SEPTEMBER 

2014  issue  of  the  Journal  of  Health 
ajid  Social  Behavior  found  much  higher 
rates  of  significant  health  and  behavioral 
problems  among  children  of  incarcerated 
parents  as  opposed  to  children  with  similar 
demographic,  socioeconomic  and  familial 
characteristics.  The  research,  conducted 
by  Prof.  Kristin  Turney  at  the  University 
of  California,  Irvine,  and  presented  at  the 
109th  annual  meeting  of  the  American 
Sociological  Association,  suggested  that 
the  incarceration  of  a parent  may  be  more 
harmful  to  a child’s  health  than  divorce  or 
even  a parent’s  death. 

The  study  used  data  from  the  2011- 
2012  National  Survey  of  Children’s  Health, 
a population-based  and  representative  sam- 
ple of  children  from  birth  to  age  17.  Susan 
Brown,  a professor  of  sociology  at  Bowling 
Green  State  University,  said  the  report  gave 
“compelling  evidence  as  to  [the  effect  of 
a]  stressful  life  event.  A lot  of  research  has 
been  done  on  parental  incarceration  and 
children’s  health.”  She  added,  “I  think  that 
it  raises  a number  of  important  issues  when 
we  think  about  how  children  are  faring  and 
what  the  collateral  consequences  are  of  mass 
incarceration.” 

Educatioji  Week  reported  that  more 
than  2.7  million  children  in  the  U.S.  have 


standable  guide  to  the  intricacies  of  habeas 
litigation.  And  if  that  wasn’t  enough,  the  ap- 
pendices include  several  sample  documents 
from  a successful  habeas  petition  filed  by  an 
attorney,  which  prisoners  can  use  as  models 
for  their  own  pleadings. 

When  it  comes  to  habeas  corpus  liti- 
gation, whether  by  prisoners  or  attorneys, 
The  Habeas  Citebook:  Ineffective  Assistance 
of  Counsel  (2nd  Edition)  is  a must-have 
resource.  It  is  available  in  PEN’S  bookstore 
- see  pp.  69-70. 


at  least  one  parent  in  federal  or  state  prison, 
and  one-third  reach  the  age  of  18  while 
a parent  is  behind  bars,  according  to  the 
National  Resource  Center  on  Children 
and  Families  of  the  Incarcerated  at  Rutgers 
University  in  Camden,  New  Jersey. 

Turney,  an  assistant  professor  of  soci- 
ology, stated,  “These  kids  are  saddled  with 
disadvantages.  They’re  not  only  dealing 
with  parental  incarceration  but  also  mental 
health  issues.  It  might  make  finding  a job 
more  difficult  or  they  may  be  forced  to  grow 
up  faster  than  their  peers.” 

Education  Week  also  reported  on  a 
presentation  delivered  in  2013  by  Philip  M. 
Gentry,  a clinical  professor  of  professional 
responsibility  at  Columbia  Law  School, 
who  drew  a correlation  between  the  dis- 
tance between  incarcerated  parents  and 
their  children  living  at  home.  “More  than  40 
percent  of  those  in  federal  prison  are  kept  at 
least  500  miles  from  home,  and  61  percent 
of  those  in  state  prison  are  incarcerated 
100  or  more  miles  away,”  he  found.  Such 
distances  make  it  difficult  for  prisoners  to 
have  visits  with  their  children. 

Although  the  Family  League  of  Bal- 
timore, with  support  from  the  Maryland 
Governor’s  Office  of  Children,  held  a 
conference  in  the  summer  of  2016  on  help- 
ing families  deal  with  incarceration,  not 
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everyone  is  on  board.  Glen  Elliot,  chief  psy- 
chiatrist at  the  Children’s  Health  Council, 
disagreed  with  the  conclusions  of  Turney’s 
study,  noting  that  some  of  the  problems 
cited  in  her  research  may  be  genetically 
inherited.  “You  can’t  assume  that  these  are 
causal  relationships,”  he  said.  “There  may 
be  more  mediating  factors.” 

Regardless,  the  impact  of  parental 
incarceration  on  children  continues  to  be  a 


cause  for  concern.  In  April  2016,  the  Annie 
E.  Casey  Foundation  published  a report 
titled  “A  Shared  Sentence:  The  devastat- 
ing toll  of  parental  incarceration  on  kids, 
families  and  communities.” 

The  report  noted  that  “For  children 
and  families,  incarceration  is  not  a one- 
time event  but  a daily  reality  that  lasts  well 
beyond  a jail  sentence  or  prison  term.”  It 
concluded,  “Without  a doubt,  people  who 


break  the  law  should  face  the  consequences. 
Still,  parents  who  are  incarcerated  do  not 
live  in  isolation:  They  are  fathers,  mothers, 
partners,  caregivers,  breadwinners  and  com- 
munity members,  and  their  kids  inevitably 
end  up  sharing  their  sentences.” 

Sources:  Journal  of  Health  ajid  Social  Be- 
havior, www.npr.org, www.usatoday.com, 
www.prb.  org 


New  York  Prisoner  Exonerated  after  Serving  25  Years 


On  March  10,2016,  Andre  Hatchett, 
49,  became  the  19th  person  exoner- 
ated since  Brooklyn  District  Attorney 
Ken  Thompson  strengthened  a conviction 
review  unit  when  he  took  office  in  2014. 
Hatchett  had  been  convicted  of  second- 
degree  murder  for  the  1991  death  of  Neda 
Mae  Carter.  His  conviction  was  based  on  “a 
perfect  storm  of  error  - bad  defense  coun- 
sel, an  unreliable  witness,  critical  evidence 
that  was  never  disclosed  to  the  defense,” 
according  to  Seema  Saifee,  a staff  attorney 
with  the  Innocence  Project,  which  helped 
secure  Hatchett’s  release.  “It’s  frighten- 
ing how  easy  it  is  to  convict  an  innocent 
person  in  this  country,”  Saifee  said.  “And 
it’s  overwhelmingly  difficult  to  release  an 
innocent  person.” 

When  Neda  Mae  was  killed,  Hatchett, 
then  24,  was  on  crutches  from  an  injury  he 
received  as  a bystander  during  a shooting. 
According  to  Innocence  Project  attor- 
neys, Hatchett  had  an  I.CX  of  63  and  had 
cooperated  with  the  police  and  provided 
an  alibi.  He  was  arrested  and  convicted 
mainly  on  the  testimony  of  an  informant, 
Gerald  “Jerry” Williams,  who  was  facing  a 
burglary  charge  and  had  initially  identified 
another  person  as  the  killer  - a fact  that 
prosecutors  failed  to  disclose  to  Hatchett’s 
attorneys. 

At  trial,  Hatchett’s  defense  counsel 
was  so  incompetent  that  a judge  declared 
a mistrial;  his  attorney  at  the  retrial  wasn’t 
much  better  - no  defense  was  raised  based 
on  Hatchett’s  low  I.CX  or  the  fact  that  his 
injuries  would  have  prevented  him  from 
killing  Neda  Mae  in  the  manner  the  in- 
formant described.  Wrongfully  convicted, 
Hatchett  served  25  years  and  continuously 
proclaimed  his  innocence.  “I  told  y’all  I 
didn’t  do  this,”  he  said  when  his  conviction 
was  dismissed  by  the  Brooklyn  Supreme 
Court. 

“I  just  know  I’m  not  the  only  one,”  he 


added  following  his  release.  “There’s  still 
a lot  of  innocent  people  in  jail.”  Hatchett 
had  been  denied  parole  before  he  was 
exonerated  due  to  prison  disciplinary 


When  the  Consolidated  Ap- 
propriations Act  was  enacted  by 
Congress  in  2005,  the  U.S.  economy  was 
growing,  tax  collections  were  rising  and 
law  enforcement’s  gravy  train  of  funding 
was  gaining  momentum.  Although  more 
recently  the  economy  has  finally  started  to 
recover  from  the  Great  Recession,  prisoner 
populations  have  dropped  and  corrections 
expenditures  have  leveled  off,  the  U.S. 
Department  of  Justice  (DOJ)  continued 
to  provide  almost  1180  million  in  funding 
to  state  law  enforcement  agencies  in  fiscal 
year  2016. 

The  program  used  to  distribute  the 
money  is  now  called  the  Edward  Byrne 
Memorial  Justice  Assistance  Grant  (JAG), 
and  according  to  the  DOJ  such  grants  can 
be  used  for  law  enforcement,  prosecution 
and  courts,  prevention  and  education, 
corrections  and  community  corrections, 
drug  treatment,  planning  and  evaluation, 
technology  improvement,  and  crime  victim 
and  witness  programs.  See:  42  U.S.C.  § 
3751(a).  However,  many  observers  believe 
that  JAG  funds  have  primarily  been  used  to 
purchase  new  buildings  and  equipment  that 
taxpayers  would  otherwise  not  be  interested 
in  funding. 

There  is  a complicated  allocation 
formula  used  to  determine  each  state’s 
share  of  the  federal  government’s  largess, 
but  unsurprisingly  the  largest  sums  went 
to  the  largest  states  - California  (118.2 


infractions  that  included  fighting  and 
defying  orders. 

Source:  The  New  York  Times 


million),  Texas  ($13.3  million),  Florida 
($11.3  million),  New  York  ($9.2  million) 
and  Illinois  ($6.7  million).  That  only 
covers  grant  funds  distributed  to  state 
agencies;  the  JAG  program  also  provides 
money  to  local  law  enforcement.  For  ex- 
ample, cities  and  counties  in  California 
received  around  $11  million  in  FY  2016, 
while  those  in  Texas  received  $7.1  mil- 
lion. New  York  City  alone  received  almost 
$4.3  million. 

JAG  grants  are  a perfect  example  of 
how  the  federal  government  overly  com- 
plicates what  should  be  a locally-supervised 
and  funded  undertaking,  by  initially  impos- 
ing taxes  to  obtain  the  funds, bringing  them 
to  Washington,  running  the  funds  through 
the  DOJ  bureaucracy,  then  redistributing 
them  to  states  and  local  governments  via 
a formula  that  requires  three  pages  of  fine 
print  to  explain.  It’s  no  wonder  that  state 
and  local  law  enforcement  agencies  try  to 
pad  their  budgets  through  civil  forfeitures 
and  programs  that  allow  them  to  receive 
surplus  military  property. 

Criminal  justice  reform  advocates 
contend  that  JAG  funds  could  be  better 
spent  on  programs  to  reduce  recidivism, 
including  resources  to  address  prison- 
ers’ substance  abuse  and  mental  health 
problems,  than  to  pad  law  enforcement 
budgets.  P^ 

Source:  www.hja.gov 
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Merger  of  Prisoner  Transport  Companies 
Delayed  after  Objections  Filed 


Prisoner  Transportation  Ser- 
vices,  also  known  as  PTS  of 
America,  LLC,  bills  itself  as  the 
“largest  prisoner  extradition  company  and 
one  of  the  largest  national  transporters  of 
detainees”  in  the  United  States. 

The  firm,  headquartered  in  Nashville, 
Tennessee,  was  recently  advised  by  the 
Surface  Transportation  Board  (STB),  a 
federal  regulatory  agency,  that  its  applica- 
tion to  merge  with  U.S.  Corrections,  one  of 
its  competitors,  had  been  delayed  after  the 
Human  Rights  Defense  Center  (HRDC) 
filed  a detailed  comment  objecting  to  the 
merger.  HRDC  is  the  parent  organization 
of  Prison  Legal  News. 

PLN  has  been  a longtime  critic  of  the 
prisoner  transportation  industry,  citing 
numerous  accidents  resulting  in  deaths  and 
injuries  of  both  prisoners  and  guards  as  well 
as  escapes,  sexual  abuse  and  other  problems. 
PLN  has  also  noted  abysmal  conditions 
during  prisoner  transports.  [See:  PLN,  Dec. 
2015, p.60;  Sept.  2006, p.l]. 

According  to  HRDC’s  August  8,2016 
comment  filed  with  the  STB,  “Prisoners  have 
reported  that  transport  drivers  sometimes 
refuse  to  stop  for  restroom  breaks,  causing 
them  to  urinate  or  defecate  in  transport 
vehicles;  fail  to  provide  water  or  adequate 
food;  fail  to  respond  to  medical  emergencies; 
fail  to  provide  sanitary  pads  or  tampons  to 
female  prisoners  who  are  menstruating;  drive 
in  a dangerous  manner,  including  speeding 
to  meet  trip  schedules;  and  fail  to  ensure 
that  prisoners  are  secured  in  seatbelts  ... 
[plus]  there  have  been  numerous  examples 
and  allegations  of  sexual  and  physical  abuse 
involving  private  prisoner  transport  guards.” 

HRDC  added  that  as  a private  com- 
pany, PTS  has  an  incentive  “to  transport  as 
many  prisoners  as  quickly  as  possible,  and 
to  maximize  efficiencies  in  terms  of  picking 
up  and  dropping  ofF  prisoners  by  keeping 
them  on  the  road  for  extended  periods  of 
time  - sometimes  weeks  - often  in  cramped, 
unsanitary  conditions.” 

According  to  PLN  managing  editor 
Alex  Friedmann,  “While  the  merger  may 
result  in  economies  of  scale  for  the  com- 
bined company,  and  result  in  efficiencies 
related  to  the  combined  company’s  business 


by  Derek  Gilna 

model,  that  simply  reflects  benefits  to  the 
company,  not  necessarily  to  the  public.”  He 
argued  that  the  merger  was  “not  consistent 
with  the  public  interest.” 

HRDC’s  comment  listed  a litany  of  es- 
capes, deaths,  accidents  and  abuses  involving 
PTS  and  U.S.  Corrections,  including,  among 
others,  the  2012  death  of  Steven  Galack, 
46,  who  died  in  a transport  van  after  being 
assaulted  by  other  prisoners;  an  April  2016 
accident  in  Colorado  that  sent  12  prisoners 
and  two  guards  to  a hospital;  the  April  2016 
escape  of  prisoners  Michael  Andrew  Rotunno 
and  James  T.  Banks  from  a transport  van 
in  Florida;  and  the  January  2016  death  of 
prisoner  William  Culpepper,  Jr.,  36,  during  a 
transport  from  Kentucky  to  Mississippi  due 
to  a “perfectly  treatable”  perforated  ulcer. 

Such  incidents,  in  addition  to  a joint 
investigative  article  by  The  Marshall  Proj- 
ect and  The  New  York  Times , attracted  the 
attention  of  U.S.  Senator  Cory  Booker, 
who  questioned  the  practices  of  the  pris- 


COCCIDIOIDOMYCOSIS  IS  THE  MEDICAL 
term  for  valley  fever,  an  airborne  fungal 
disease  that  led  to  more  than  5,600  reported 
infections  in  Arizona  in  2014;  the  disease  is 
also  prevalent  in  some  areas  of  California. 
PLN  has  previously  reported  on  valley  fever 
cases  among  Hawaii  prisoners  housed  at  the 
privately-operated  Saguaro  Correctional 
Center  in  Arizona.  [See:  PLN,  Aug.  2016, 
p.56] . According  to  a recent  investigation  by 
Honolulu’s  Civil  Beat  newspaper,  numerous 
cases  of  the  disease  at  Saguaro  have  gone 
unreported. 

Ap  rovision  of  the  Arizona  Ad- 
ministrative Code  requires  correctional 
administrators  to  report  to  local  health 
authorities  “all  cases  or  suspected  cases”  of 
communicable  diseases.  The  Civil  Beat's 
review  of  Pinal  County  Public  Health 
Services  District  records  found  that  Correc- 
tions Corporation  of  America  (CCA)  had 
not  reported  a single  case  of  valley  fever  at 
the  Saguaro  facility  since  2007.  However, 
conflicting  records  from  the  Hawaii  De- 


oner  transportation  industry.  In  July  2016, 
U.S.  Attorney  General  Loretta  Lynch,  in 
response  to  a letter  from  Senator  Booker, 
said  her  office  would  look  into  the  lack  of 
federal  oversight  over  transport  companies. 
Shortly  afterwards,  PTS  stated  it  was  mak- 
ing improvements  that  included  installing 
cameras  and  GPS  tracking  devices  in  its 
vehicles  and  hiring  an  independent  auditor. 

Although  the  delay  in  approval  of  the 
PTS  and  U.S.  Corrections  merger  is  only 
temporary,  it  serves  to  focus  additional  at- 
tention on  systemic  problems  and  abuses 
within  the  prisoner  transportation  industry 
and  the  need  for  reforms.  Besides  HRDC’s 
comment,  only  one  other  comment  was 
filed  with  the  STB  in  objection  to  the 
merger  - by  an  attorney  representing  a 
prisoner  who  was  injured  during  a transport 
accident. 

Sources:  www.prisonertransport.net,  www. 
themarshallprojeet.  org,  www.  stb.  dot.gov 


partment  of  Public  Safety  indicate  that  at 
least  four  prisoners  have  been  infected  with 
the  disease  - one  case  each  in  2014  and 
2015,  and  two  cases  in  2016.  The  depart- 
ment hasn’t  tracked  older  cases. 

CCA  denied  that  it  had  violated  any 
reporting  requirements.  According  to 
spokesman  Jonathan  Burns,  the  company 
“always  strives  to  fulfill  applicable  state 
rules,  and  we  have  no  reason  to  believe  that 
appropriate  reporting  of  valley  fever  inci- 
dences at  [Saguaro]  have  not  been  made.” 
Department  of  Public  Safety  spokeswoman 
Toni  Schwartz  said  in  a statement,  “We  are 
looking  into  this  allegation  and  will  respond 
appropriately  if  we  do  find  evidence  of  any 
violations.” 

While  exposure  to  valley  fever  does 
not  always  result  in  serious  infections,  the 
disease  can  have  long-term  health  impacts 
and  disproportionately  affects  certain  popu- 
lations, including  blacks  and  Filipinos. 

Source:  www.civilbeat.org 
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Arizona:  The  U.S.  Department  of 
Justice  declared  April  24  to  30, 2016  to  be 
the  inaugural  National  Reentry  Week  in  an 
effort  to  recognize  the  plight  of  the  more 
than  600,000  prisoners  who  are  released 
annually  from  federal  and  state  prisons,  plus 
11.4  million  others  who  cycle  through  local 
jails  each  year.  In  honor  of  the  event,  FCI- 
Safford  held  a reentry  day  on  April  29, 2016, 
with  a focus  on  exposing  prisoners  to  ways 
they  can  succeed  on  the  outside  and  avoid 
returning  to  prison.  “It  is  the  philosophy  of 
the  Bureau  of  Prisons  that  preparation  for 
reentry  begins  on  the  first  day  of  an  inmate’s 
incarceration,”  said  FCI-SafFord  Warden 
Steve  Lake.  “Today’s  event  highlights  our 
goal  to  prepare  inmates  to  be  successful 
when  they  reintegrate  into  society.” 

Arizona:  A pair  of  students-turned- 
filmmakers  received  accolades  for  their 
short  documentary  film  “Rethinking  Re- 
form: Prisons  in  America,”  which  won  the 
High  School  West  Division  of  C-SPAN’s 
2016  StudentCam  competition.  Senior 
Dani  Zubia  and  tenth-grader  Sofia  Tagli- 
enti  worked  with  the  Metropolitan  Arts 
Institute  in  Phoenix  to  produce  the  seven- 
minute  video,  which  touches  on  private 
prisons  as  well  as  treatment  and  rehabili- 
tation. “I  loved  being  able  to  write  a script 
and  see  it  come  to  life,”Taglienti  said.  “It’s  a 
great  way  to  enact  social  change  artistically, 
and  bring  attention  to  important  topics,” 
Zubia  added.  The  film  made  its  national 
debut  on  C-SPAN  on  April  26, 2016  and 
is  available  online  at  www.studentcam.org. 

Arkansas:  Former  prison  chaplain 
Kenneth  Dewitt,  67,  pleaded  guilty  in  July 
2016  to  sexually  assaulting  three  female 
prisoners  at  the  McPherson  Unit  in  New- 
port. He  had  originally  faced  50  counts  of 
sexual  assault,  but  agreed  to  a plea  bargain 
in  exchange  for  ten  years  on  each  of  three 
charges,  run  concurrent,  with  five  years 
suspended  - for  a total  prison  term  of  five 
years.  According  to  Arkansasonline.com, 
Dewitt  had  resigned  in  September  2014  af- 
ter he  confessed  to  having  an  inappropriate 
relationship  with  a subordinate.  He  received 
the  Arkansas  Department  of  Correction’s 
“Employee  of  the  Year”  award  in  2013, 
during  the  time  he  was  sexually  abusing 
prisoners.  [See:  PLN,  March  2016,  p.63]. 

Arkansas:  On  April  18,  2016,  four 
detainees  at  the  Pulaski  County  Jail  - 
John  Johnson,  23;  Marlon  James,  45;  Jose 


News  in  Brief 

Hernandez,  42;  and  Robert  Young,  28  - as 
well  as  28-year-old  Victor  Thompson,  an 
accomplice  on  the  outside,  were  charged 
in  a drug  smuggling  scheme  involving 
the  use  of  an  “improvised  retrieval  device” 
constructed  from  torn  sheets,  trash  bags 
and  paper.  The  makeshift  fishing  pole  was 
used  to  snag  a bag  containing  4.1  grams  of 
marijuana  that  had  been  tossed  between  the 
fences  at  the  jail.  Pulaski  County  Sheriff’s 
spokesman  Carl  Minden  acknowledged 
that  contraband  was  a problem.  “People  are 
always  trying  to  throw  stuff  over  the  fence,” 
he  said.  “It’s  a pretty  hard  throw.”  Young  and 
Thompson  also  face  additional  charges  of 
illegal  use  of  a communication  device  for 
coordinating  the  smuggling  scheme  over 
the  jail’s  telephone  system. 

Australia:  An  employee  of  private 
prison  company  Serco  was  suspended  for 
attacking  an  asylum-seeker  at  Western 
Australia’s  Yongah  Hill  Detention  Centre  on 
May  30,2016.  A detainee  alleged  in  a written 
complaint  that  the  worker  “grabbed  my  collar 
and  dragged  me  to  [a]  classroom,  puts  me 
down  then  pulled  me  up  and  threw  me  out 
of  the  classroom.”  The  detainee  said  he  was 
“traumatized  and  humiliated”  by  the  attack 
and  had  to  seek  medical  attention  for  chest 
pains  and  an  injured  hand.  The  Department 
of  Immigration  and  Border  Protection  did 
not  dispute  the  immigrant’s  claims. 

California:  California  State  Prison- 
Sacramento  guards  deployed  a non-lethal 
grenade  and  fired  a single  rifle  round  after 
three  prisoners  jumped  a fourth  and  re- 
peatedly stabbed  him  on  May  16,  2016. 
One  of  the  attacking  prisoners  was  struck 
by  the  bullet,  ending  the  brutal  assault. 
Both  the  prisoner  who  was  shot  and  the 
stabbing  victim  were  taken  to  a nearby  hos- 
pital for  medical  attention,  where  they  were 
listed  in  fair  condition.  Two  other  prisoners 
were  treated  in  the  prison’s  medical  unit. 
Spokeswoman  Terry  Thornton  said  the  max- 
imum-security facility  had  been  placed  on 
limited  movement  pending  an  investigation 
into  the  incident;  three  handmade  stabbing 
weapons  were  recovered  from  the  scene. 

Cambodia:  On  May  29, 2016,  General 
Department  of  Prisons  spokesman  Nuth 
Savna  announced  the  groundbreaking  for  a 
new,  privately-operated  facility  being  built 
on  the  grounds  of  the  existing  Prey  Sar 
prison  complex.  Private  company  Kunry 
Khon  Holding  will  provide  modern  hous- 


ing for  offenders  who  are  wealthy  enough 
to  rent  cells  in  the  state-of-the-art  facility. 
Prisons  across  Cambodia  have  been  criti- 
cized for  their  treatment  of  prisoners,  poor 
healthcare  services  and  lack  of  adequate 
water.  Am  Sam  Ath,  a representative  of 
Licadho,  a human  rights  group,  said  educa- 
tion for  prisoners  is  much  more  important 
to  improve  the  reintegration  of  offenders 
back  into  society  than  building  new  prisons. 

Canada:  Gionni  Lee  Garlow  was  born 
on  a mattress  on  the  floor  of  a segregation 
cell  at  the  Ottawa-Carleton  Detention 
Centre  in  September  2012  as  guards 
ignored  his  mother’s  pleas  for  help.  He 
died  just  over  a year  later  from  respiratory 
problems.  His  mother,  Julie  Bilotta,  filed 
a 11.3  million  lawsuit  that  accused  cor- 
rections officials  of  negligence  that  led  to 
her  son’s  birth  in  prison  and  short  life.  On 
May  9, 2016,  Bilotta  joined  several  former 
prisoners,  health  experts,  attorneys  and 
advocates  at  a public  forum  to  try  to  find 
solutions  for  the  troubled  jail.  The  event 
was  organized  by  Mothers  Offering  Mutual 
Support  (MOMS)  and  the  Criminalization 
and  Punishment  Education  Project. 

Colombia:  In  June  2016,  the  Colom- 
bian Congress  approved  an  extension  of  a 
2015  law  that  allows  prosecutors  to  hold 
criminal  suspects  for  extended  periods  of 
time.  Although  lawmakers  acknowledged 
that  Colombian  prisons  are  overcrowded 
and  inhumane,  the  legislation  was  pushed 
through  prior  to  the  congressional  summer 
recess  in  order  to  prevent  the  release  of 
nearly  2,000  child  sex  offenders.  In  April,  a 
constitutional  court  had  ruled  that  all  pris- 
oners who  had  been  held  longer  than  was 
legally  allowed  would  be  freed  en  masse  on 
July  7, 2016.  PLN  has  reported  previously 
on  squalor,  violence  and  corruption  within 
Colombian  prisons.  [See,  e.g.,  PLN,  June 
2016,  p.25]. 

District  of  Columbia:  Quincy  Green 
provided  what  seemed  to  be  an  iron-clad 
alibi  when  questioned  about  a fatal  shoot- 
ing in  May  2016.  He  was  ordered  to  wear  a 
GPS  ankle  bracelet  from  a previous  gun  ar- 
rest, and  the  tracking  device  showed  he  was 
in  his  apartment  about  a mile  away  when 
the  shooting  occurred.  Yet  Green  was  seen 
on  video  committing  the  murder.  How  was 
this  possible?  A technician  for  Sentinel,  the 
private  company  that  provides  the  District’s 
electronic  monitoring  services  for  pre-trial 
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detainees,  had  placed  the  GPS  monitor  on 
Green’s  prosthetic  leg.  He  simply  removed 
the  artificial  limb  with  the  device  and  put 
it  in  a box  in  his  living  room  while  he  left 
the  apartment.  “We  believe  it  was  absolutely 
human  error,”  said  Sentinel  spokesman 
Chris  McDowell. 

Florida:  On  June  9,  2016,  some  200 
to  300  prisoners  rioted  at  the  Franklin 
Correctional  Institution.  “It  was  a major 
disturbance.  The  damage  was  extensive,” 
said  Alberto  Moscoso,  a spokesman  for  the 
Florida  Department  of  Corrections.  Ac- 
cording to  Moscoso  there  were  no  injuries 
that  required  medical  attention  or  treat- 
ment, and  no  escapes.  The  FDOC’s  Office 
of  Inspector  General  was  investigating. 
“There  haven’t  been  any  criminal  charges 
as  of  yet,  but  inmates  will  be  receiving 
disciplinary  reports”  based  on  violations  of 
various  facility  rules,  Moscoso  stated. 

Florida:  Governor  Rick  Scott  ap- 
pointed Emery  Gainey  as  interim  Marion 
County  Sheriff  as  an  emergency  response 
to  the  May  20,  2016  indictment  of  for- 
mer Sheriff  Chris  Blair  on  three  felony 
charges  - two  counts  of  perjury  in  an  of- 
ficial proceeding  and  one  count  of  official 
misconduct.  Blair  was  charged  after  video 
surveillance  contradicted  his  account  of 
events  surrounding  the  beating  of  suspect 
Dustin  Heathman.  Prosecutors  dropped  all 
of  the  charges  due  to  a July  2016  plea  deal 
that  called  for  the  sheriff  to  resign  and  not 
seek  re-election.  Blair  isn’t  the  first  Marion 
County  lawman  to  be  booked  into  his 
own  jail;  in  1998,  former  sheriff  Ken  Ergle 
admitted  to  stealing  1170,000  from  a fund 
used  for  undercover  investigations. 

Florida:  A Florida  man  with  ven- 
geance on  his  mind  chose  a horrific  method 
to  try  to  seek  revenge  on  his  14-year-old 
son’s  killer.  In  2014,  Joel  Jones  used  a Craig- 
slist  ad  to  trick  a woman  into  meeting  him 
under  the  pretense  that  he  would  hire  her 
for  a job.  He  then  raped  her  at  knifepoint, 
released  her  and  called  911  on  himself.  He 
immediately  asked  the  police  to  send  him  to 
prison,  and  later  admitted  that  he  planned 
the  crime  so  he  could  be  locked  up  with  the 
man  who  had  murdered  his  son.  On  June  9, 
2016,  Jones,  49,  was  sentenced  to  25  years 
in  prison  with  no  possibility  of  good  time. 
“This  case  is  not  really  about  what  some- 
one did  to  your  child,  but  what  you  did  to 


someone  else’s  child,”  the  judge  told  Jones 
when  imposing  the  sentence. 

Georgia:  Attorney  Will  Claiborne  has 
filed  at  least  five  lawsuits  against  prison 
healthcare  contractor  Corizon  for  providing 
inadequate  medical  care  at  the  Chatham 
County  Jail.  The  latest  suit,  submitted  to 
the  court  on  May  20,  2016,  was  brought 
on  behalf  of  former  prisoner  Eddie  Prince 
Robinson,  who  claimed  he  lost  his  eyesight 
due  to  “deliberately  indifferent”  medical 
staff  at  the  jail.  Chatham  County  Sheriff 
J ohn  W ilcher  is  named  as  a defendant  in  the 
case,  along  with  Corizon  Health,  Inc.,  two 
of  the  company’s  doctors  and  John  Does  1 
through  99.  According  to  the  lawsuit,  Does 
1 to  49  are  licensed  Georgia  nurses  who 
should  have  taken  action  to  ensure  Robin- 
son received  his  eye  medication,  while  Does 
50  to  99  are  current  or  former  Chatham 
County  Sheriff’s  Department  staff  who, 
Robinson  claims,  failed  to  heed  his  pleas 
for  help  for  his  “obvious  medical  needs.” 

Illinois:  Bradley  C.  Scarpi’s  sons  said 
guards  told  their  suicidal  father  to  “shut  [] 
up”  and  “do  what  you  want  to  do”  shortly 
before  he  hanged  himself  with  a bed  sheet 
at  the  St.  Clair  County  Jail  in  2014.  A 
lawsuit  filed  on  May  24,  2016  by  Scarpi’s 
estate  claims  he  was  housed  in  a maximum- 
security  observation  cell  which  required  cell 
checks  every  half  hour,  but  that  he  had  not 
been  placed  on  suicide  watch.  The  suit  seeks 
unspecified  damages  for  constitutional  vio- 
lations that  resulted  from  the  jail’s  failure 
to  provide  Scarpi  with  adequate  mental 
health  care.  In  March  2016,  the  Roderick  & 
Solange  MacArthur  Justice  Center,  which 
represents  Scarpi’s  family,  filed  a separate 
lawsuit  against  the  St.  Clair  County  Jail  over 
the  death  of  mentally  ill  prisoner  Joshua  B. 
Jurcich,  who  also  committed  suicide. 

Indiana:  Aramark  kitchen  worker 
Charles  Gish  was  arrested  on  April  29,2016 
after  a routine  search  when  he  reported 
to  work  revealed  a large,  unusual  lump  in 
his  pants.  Upon  being  confronted,  Gish 
removed  three  packages  from  his  cloth- 
ing that  contained  “unknown  substances.” 
Indiana  State  Police  transported  him  to 
the  Madison  County  Jail  where  he  was 
booked  on  four  felony  counts  of  trafficking 
with  an  inmate  a controlled  substance  and 
a single  count  of  misdemeanor  trafficking 
with  an  inmate  tobacco.  PLN  has  reported 
extensively  on  misconduct  by  employees 
of  private  prison  food  service  contractor 
Aramark.  [See,  e.g.:  PLN,  July  2016,  p.63; 


Aug.  2016,  p.63;  Dec.  2015,  p.  1] . 

Kansas:  Corrections  Corporation  of 
America  (CCA)  officials  had  no  response 
to  questions  from  the  Lawrence  Journal 
World  regarding  a lawsuit  filed  against  the 
company  by  a former  employee  in  early  June 
2016.  Demonae  Serial-Starks  claims  she 
was  working  as  a guard  at  the  Leavenworth 
Detention  Center  when  she  learned  she  was 
pregnant.  Her  suit  alleges  that  CCA  super- 
visors intentionally  discriminated  against 
her  due  to  her  pregnancy  in  violation  of  the 
Civil  Rights  Act  and  Americans  with  Dis- 
abilities Act.  Serial-Stark’s  attorney,  Ryan 
L.  McClelland,  stated  in  the  complaint  that 
CCA  co-workers  and  supervisors  made  her 
working  conditions  “intolerable.”  She  also 
filed  complaints  with  the  Equal  Employ- 
ment Opportunity  Commission,  which,  in 
March  2016,  issued  two  Notices  of  Right 
to  Sue  based  on  alleged  disability  rights 
violations  by  CCA. 

Kentucky:  The  Kentucky  State  Police 
said  in  a May  12,  2016  press  release  that 
the  former  medical  director  at  the  Western 
Kentucky  Correctional  Complex  would  face 
10  counts  of  third-degree  rape,  seven  counts 
of  third-degree  sodomy  and  10  counts  of 
second-degree  sexual  abuse.  Robbie  E. 
Markham,  41,  is  accused  of  carrying  on  a 
sexual  relationship  with  a prisoner  at  the 
facility  for  several  months  while  employed 
by  private  medical  contractor  Correct  Care 
Solutions.  During  the  course  of  the  inves- 
tigation, Markham’s  vehicle  was  searched 
and  a firearm  and  ammunition  were  found; 
consequently,  she  was  also  charged  with 
first-degree  promoting  contraband.  A 
joint  investigation  by  the  State  Police  and 
WKCC  internal  affairs  continues. 

Massachusetts:  A 31-year-old  pris- 
oner at  the  Old  Colony  Correctional  Center 
was  charged  on  May  23,2016  for  hatching 
a plot  to  kill  President  Obama  as  an  act 
of  faith  in  his  quest  to  become  a Muslim 
holy  warrior.  Alex  Hernandez  mailed  two 
letters  detailing  the  plot  that  were  inter- 
cepted by  FBI  and  Secret  Service  agents. 
An  undercover  agent  visited  the  prison 
twice,  promising  Hernandez  falsified  travel 
documents.  In  his  comments  to  the  agent, 
Hernandez  stated,  “There  is  always  a head. 
He’s  the  one  who’s  always  in  charge.  So 
if  you  attack  the  head,  everything  will  go 
down  a little  bit.”  A cell  search  uncovered 
photos  of  Osama  Bin  Laden  and  the  9-11 
terrorist  attacks,  as  well  as  a list  of  all  44 
presidents  of  the  United  States  with  the 
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word  “kill”inscribed  next  to  those  who  were 
assassinated. 

Michigan:  PLN  previously  reported 
on  the  arrest  and  resignation  of  former 
Eaton  County  booking  deputy  Allan  Coker 
after  he  was  caught  stealing  from  people 
being  booked  in  and  out  of  the  county 
jail.  [See:  PLN,  May  2016,  p.63].  Coker 
was  sentenced  on  May  5, 2016  to  30  days 
in  jail,  two  years  of  probation  and  100 
hours  of  community  service;  he  also  must 
pay  $87  in  restitution.  Coker  surrendered 
his  State  of  Michigan  corrections  officer 
certificate  as  part  of  his  plea  deal.  Eaton 
County  prosecutor  Doug  Lloyd  said  in  a 
press  release,  “What  Allan  Coker  did  could 
have  rocked  a foundation  of  trust  needed 
in  order  for  corrections  officers  to  control 
the  jail  population.” 

Michigan:  In2007,Davontae  Sanford 
“confessed  [to  multiple  murders]  after 
several  hours  of  police  interrogation  over 
the  course  of  two  days,”  according  to  the 
Innocence  Project  at  the  University  of 
Michigan.  Although  Sanford  attempted 
to  recant  his  testimony,  he  pleaded  guilty 
mid-trial  when  he  realized  his  defense  at- 
torney was  providing  ineffective  assistance. 
On  June  8,2016,  Sanford  walked  out  of  the 
Bellamy  Creek  Correctional  Facility  after 
serving  more  than  eight  years  for  crimes  he 
did  not  commit. The  Michigan  State  Police 
has  recommended  that  prosecutors  seek 
perjury  charges  against  the  Detroit  police 
officer  who  assured  Sanford  he  would  be 
released  if  he  confessed  to  the  crimes. 

Michigan:  The  Washtenaw  County 
Sheriff’s  Office  led  an  investigation  that  re- 


sulted in  the  arrest  of  a male  nurse  employed 
by  private  medical  contractor  Correct  Care 
Solutions  for  sexually  assaulting  a female 
prisoner  at  the  countyjail  and  sending  her 
letters  written  under  a pseudonym.  Percival 
Kuizon  is  accused  of  forcing  a 21-year-old 
prisoner  to  give  him  oral  sex  in  the  medical 
unit  on  multiple  occasions  during  her  two 
periods  of  incarceration.  The  victim  told  a 
fellow  prisoner  that  visits  with  the  nurse 
made  her  “extremely  uncomfortable”;  the 
other  prisoner  notified  guards  of  the  inap- 
propriate contact,  and  Kuizon  now  faces 
a charge  of  second-degree  criminal  sexual 
conduct  involving  a prisoner.  Correct  Care 
Solutions  spokesman  Jim  Cheney  said  in  a 
May  2016  email  that  Kuizon  was  no  longer 
employed  by  the  company. 

Mississippi:  On  May  22, 2016,  former 
George  County  jail  nurse  Carmon  Sue 
Brannan  was  ordered  to  stand  trial  for  her 
role  in  the  death  of  prisoner  William  Joel 
Dixon, 29, on  September  24, 2014.  Brannan 
is  accused  of  manslaughter  and  negligence 
without  malice  for  failing  to  provide  “suf- 
ficient medical  treatment”  for  Dixon  in  the 
days  preceding  his  death.  She  remains  free 
on  $25,000  bond  until  Special  Judge  Rich- 
ard McKenzie  hears  the  case  on  October 
10,  2016.  Three  circuit  court  judges  have 
recused  themselves  because  George  County 
Chancery  Clerk  Cammie  Brannan  Byrd  is 
Carmon  Brannan’s  sister. 

Mississippi:  PLN  previously  reported 
on  the  escape  and  subsequent  shooting 
death  of  prisoner  Rafael  McCloud  by  a 
woman  he  had  taken  hostage.  [See:  PLN, 
June  2016,  p.63].  On  July  2, 2016,  Warren 


County  SheriffMartin  Pace  announced  that 
a guard  had  been  fired  and  policy  changes 
had  been  made  at  the  jail  in  response  to  Mc- 
Cloud’s escape.  “I  take  responsibility  for  my 
staff,  and  this  should  have  never  happened,” 
Pace  said,  though  he  declined  to  name  the 
employee  who  was  terminated.  The  sheriff 
said  the  109-year-old  jail  was  originally 
designed  to  house  misdemeanor  offenders, 
trustees,  those  awaiting  trial,  convicted  of- 
fenders and  juveniles.  “We  have  identified 
certain  areas  where  we  will  no  longer  house 
high-risk  inmates  because  of  the  design  of 
the  cells,”  Pace  stated. 

Mississippi:  About  17  prisoners  be- 
came severely  ill  after  drinking  homemade 
alcohol  at  the  Yazoo  City  Correctional 
Institution.  More  than  a dozen  of  the 
prisoners  were  admitted  to  a hospital,  and 
family  visits  and  prisoner  movement  were 
suspended  as  a precaution.  Fox  News  re- 
ported on  June  17,  2016  that  the  Centers 
for  Disease  Control  and  Prevention  was 
investigating  the  alcohol  poisoning,  which 
was  believed  to  involve  botulism.  Missis- 
sippi Department  of  Health  spokeswoman 
Liz  Sharlot  said  the  rare  but  potentially 
life-threatening  condition  also  affected  a 
state  prisoner  who  had  been  moved  to  a 
facility  in  Oklahoma;  he  had  consumed 
the  homemade  hooch  before  his  transfer. 

Montana:  A pair  ofTennessee  women 
became  the  fourth  and  fifth  defendants  to 
be  arraigned  under  a June  2,  2016  indict- 
ment charging  them  with  various  drug 
distribution  crimes.  According  to  court 
records,  Rachel  Leanna  Ross, 25,  and  Lau- 
ren J.  Hoskins,  26,  joined  Ian  Scott  Barclay, 
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Cordero  Robert  Metzker  and  Erin  Marie 
Bernhardt  in  a conspiracy  to  smuggle  meth 
into  the  state  prison  in  Deer  Lodge.  If  con- 
victed, each  could  face  more  than  100  years 
in  prison  and  over  115  million  in  fines.  A 
sixth  defendant  was  charged  in  a separate 
indictment. 

New  York:  On  May  19,  2016,  Bronx 
District  Attorney  Darcel  D.  Clark  an- 
nounced the  indictments  of  17  individuals, 
including  Rikers  Island  guards  and  prison- 
ers, after  an  extensive  investigation  into 
contraband  smuggling  at  the  jail  complex. 
New  York  City  Department  of  Correction 
Commissioner  Joseph  Ponte  told  reporters 
that  jail  officials  were  “taking  aggressive  steps 
to  stem  the  flow  of  contraband  into  our  fa- 
cilities.” He  elaborated,  “From  investing  in 
X-ray  machines  and  expanding  K-9  teams 


to  increasing  visitor  searches  and  overhauling 
our  officer  recmitment  and  vetting  process, 
we  have  put  comprehensive  reforms  in  place 
to  root  out  contraband  on  Rikers  Island.” 

New  York:  New  York  City  Department 
of  Correction  guards  accidentally  allowed 
the  release  of  a prisoner  who  answered  to 
another  persons  name  while  awaiting  trans- 
port between  the  Brooklyn  State  Supreme 
Court  and  the  Rikers  Island  jail  complex. 
When  guards  called  the  name  of  a prisoner 
who  was  being  released,  Layquan  Johnson 
answered  and  provided  details  requested 
by  the  officers.  He  was  then  discharged 
and  walked  out  the  front  door,  according 
to  DOC  officials.  “Any  erroneous  release 
is  unacceptable  and  this  incident  is  under 
investigation,”  a Department  of  Correction 
spokeswoman  said  on  May  5,  2016.  The 
supervisor  involved  in  Johnson’s  erroneous 
release  was  suspended. 

New  York:  A 41-year-old  Algerian 


immigrant  was  held  at  the  Rikers  Island 
jail  complex  for  five  months,  unaware  that 
he  could  have  been  released  by  posting  $2 
bail.  In  2014,  Aitabdel  Salem  assaulted  a 
police  officer  during  a shoplifting  arrest 
and  was  jailed  with  his  bail  set  at  125,000. 
Prosecutors  initially  were  unable  to  secure 
an  indictment,  meaning  Salem  was  eligible 
to  be  released  after  paying  $1  bail  for  each  of 
two  other  minor  offenses.  His  attorney  did 
not  share  that  information  with  him.  When 
the  miscommunication  was  discovered,  Sa- 
lem was  released  but  re-incarcerated  a short 
time  later  on  130,000  bail  after  he  missed 
a court  date  on  the  assault  charge.  His  new 
attorney  argued  on  Salem’s  behalf  at  a May 
2016  court  hearing,  saying,  “If  you’re  a de- 
fendant in  a criminal  case  you  certainly  have 
a right  to  rely  upon  the  system  [to  know] 
what  your  next  court  date  is.” 

Oklahoma:  Four  people  were  charged 
on  June  23,  2016  for  unrelated  incidents 
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involving  possession  of  marijuana  at  the 
CCA-operated  Cimarron  Correctional 
Facility.  All  of  the  cases  were  investigated 
internally  by  prison  stafF  and  by  the  Cush- 
ing Police  Department.  Those  charged 
were  identified  as  Khala  Sherie  Lewis,  24, 
of  Oklahoma  City;  Rakista  Hampton,  32, 
of  Stillwater,  Sheila  Russell,  51,  of  Sapulpa 
and  prisoner  Taray  Marquez  Brown,  28. 

Oklahoma:  When  Ashley  Hart  came 
to  work  at  the  GEO  Group-operated 
Lawton  Correctional  Facility  on  May  31, 
2016,  her  supervisor  noticed  a strong  smell 
of  marijuana  coming  from  her  body.  The 
supervisor  accompanied  Hart  to  a restroom 
where  the  private  prison  employee  removed 
a bag  of  marijuana  from  her  rectum  and 
turned  over  the  drugs.  Hart  denied  having 
any  other  contraband  and  was  transferred  to 
the  Lawton  City  Jail.  While  changing  into 
jail  clothes,  another  bag  of  marijuana  fell  out 
of  her  bra.  City  jail  staff  then  asked  if  she 
had  more  contraband,  and  Hart  removed 


two  more  bags  from  her  vagina.  According 
to  KWSO.com,  the  total  combined  weight 
of  the  marijuana  and  packaging  came  to  159 
grams  - about  one  third  of  a pound.  Hart  was 
charged  with  multiple  counts  of  introduction 
of  contraband  into  a penal  institution. 

Pennsylvania:  What’s  in  a name?  For 
one  Lancaster  County  prisoner,  a name 
meant  17  months  of  wrongful  incarcera- 
tion. On  May  24, 2016,  Lancaster  County 
Prison  Warden  Cheryl  Steberger  admitted 
in  a statement  that  a mix-up  in  documents 
regarding  two  prisoners  with  similar  names 
had  resulted  in  the  overincarceration  of 
one  of  the  men  when  the  other  received 
new  charges  and  the  resulting  additional 
sentence  was  added  to  both  prisoners’  files. 
Steberger  said  the  county  has  since  audited 
jail  records  for  duplicate  names,  and  no 
other  prisoners  appear  to  have  been  affected 
by  similar  mistakes.  “It  was  a breath  of  fresh 
air,”  Tom  Zeager,  with  the  prison  reform 
group  Justice  Mercy,  said  of  Steberger’s 


admission.  “Probably  in  the  past  it  would 
have  not  been  reported.” 

Pennsylvania:  Two  men  who  were 
sexually  assaulted  while  serving  time  at 
the  Butler  County  Prison  petitioned  a 
judge  on  June  7,  2016  for  permission  to 
apply  for  house  arrest  due  to  the  trauma  of 
the  attacks.  On  the  same  day,  their  alleged 
assailant,  27-year-old  Luis  Quinones,  also 
faced  a judge,  who  determined  there  was 
sufficient  evidence  to  move  the  case  against 
him  to  county  court.  Quinones  is  accused  of 
sexually  harassing  the  two  prisoners  while 
working  in  the  kitchen  for  private  prison 
food  contractor  Trinity  Services  Group. 
His  victims,  who  were  not  identified,  are 
represented  by  attorney  Michael  Pisanchyn. 

Pennsylvania:  A former  Lancaster 
County  Prison  kitchen  worker  will  serve 
six  months  of  house  arrest  and  appear  on 
the  Pennsylvania  sex  offender  registry  for 
the  next  15  years  after  admitting  to  having 
sex  with  a prisoner  multiple  times  inside  the 
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facility’s  walk-in  produce  cooler.  Jacqueline 
Jannell  Uber,  25,  pleaded  guilty  to  a felony 
charge  of  institutional  sexual  assault  on 
May  26,2016.  At  sentencing,  Senior  Judge 
Joseph  C.  Madenspacher  asked  the  former 
prison  employee  if  she  knew  that  having  sex 
with  a prisoner  was  illegal.  “In  all  honesty, 
yes,”  Uber  replied. 

Scotland:  In  June  2016,  a court  ruled 
that  stafF  at  the  privately-operated  Kilmar- 
nock Prison  were  not  responsible  for  the 
beating  death  of  a rape  suspect  by  another 


prisoner.  Ten  years  earlier,  in  June  2006, 
Michael  Cameron,  21,  was  kicked  and 
stomped  and  had  boiling  water  poured  on 
him  while  surveillance  video  recorded  his 
death.  A court  of  inquiry  heard  claims  that 
jailers  should  have  known  Cameron  should 
not  have  been  housed  in  the  same  unit  with 
his  killer  at  the  Serco-run  facility.  Sheriff 
Susan  Sinclair  said  of  Serco  staff,  “There 
can  be  absolutely  no  criticism  of  either  for 
their  actions  on  that  evening.  They  did  ev- 
erything that  could  possibly  safely  be  done.” 
Prisoner  David  Martin  received  an  18-year 
sentence  for  Cameron’s  murder;  Martin’s 
co-defendant,  Andrew  Kiltie,  was  deemed 


unfit  to  stand  trial. 

Tennessee:  A Whiteville  Correctional 
Facility  guard  was  arrested  and  charged 
with  rape  of  a child,  aggravated  child 
abuse,  incest  and  sexual  exploitation  of  a 
minor.  James  Fitzgerald,  an  employee  of 
Corrections  Corporation  of  America,  the 
private  company  that  manages  the  facility, 
was  seen  on  cell  phone  video  committing 
explicit  sex  acts  on  a female  child.  A family 
member  gave  the  phone  to  police  officials, 
who  arrested  Fitzgerald  on  June  6,  2016. 
Authorities  at  the  Whiteville  prison  de- 
clined to  comment  when  asked  whether 
Fitzgerald  was  still  employed  by  CCA. 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  10001  (212)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"  allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614Columbia  Rd.,  Dorchester,  MA 02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301 , Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1 000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 


Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,  Jenkintown,  PA  19046  (215)  576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end  sex- 
ual violence  against  prisoners.  Provides  resources 
for  imprisoned  and  released  rape  survivors  and 
activists  for  almost  every  state.  Contact:  JDI,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  9001 0 (21 3) 
384-1400.  www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur.  Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291,  Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  20013-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
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Ed.  (2016)  by  Brandon  Sample,  PLN  Publishing,  275  pages.  $49.95.  This  is 
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Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside”! 

look  at  the  workings  of  the  American  justice  system.  1001  |__| 

Prison  Education  Guide,  by  Christopher  Zoukis,  PLN  Publishing  (2016), 
269  pages.  $49.95.  Authored  by  PLN  contributing  writer  Chris  Zoukis,  this 
book  includes  the  most  up-to-date  information  on  pursuing  educational 
courses  by  correspondence,  including  high  school,  college,  paralegal  and 
religious  studies.  This  title  replaces  the  Prisoners’  Guerrilla\ 
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The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an  I 
easy  to  understand  question-and-answer  format.  1038  |__| 
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can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  |__| 

The  Merriam-Webster  Dictionary,  2016  edition,  939  pages.  $8.95.  This 
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confined  spaces  without  weightlifting  equipment  to  develop 
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Lawyers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
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other  liver  diseases.  Discusses  medications  to  avoid,  diets  to  follow  F 
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disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  or  — 
friends  facing  criminal  charges.  1084  |__| 
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pages.  $49.95.  By  the  co-author  of  the  Prisoners’  Se/f-He/p  Utigation  Manual, 
this  book  provides  detailed  information  about  prisoners’  rights  in  discipli- 
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When  Prison  is  Not  Enough:  The  Rise  (and 
Perhaps  the  Fall)  of  the  Supermax  Prison 

by  Keramet  Reiter 


In  1986,  the  Security  Management 
Unit  opened  in  Florence,  Arizona.  It  was 
a new  kind  of  prison  designed  for  long- 
term, total  isolation,  for  prisoners  whom 
prison  officials  said  simply  could  not  get 
by  in  the  general  prison  population:  gang 
members,  the  extremely  violent,  some  death 
row  prisoners.  The  424  modular,  poured 
concrete  cells  of  the  SMU  had  no  windows, 
only  fluorescent  lights  that  remained  on  24 
hours  a day,  every  day.  A cement  ledge  for 
a bed  and  a steel  toilet-sink  combination 
passed  as  furniture.  Prisoners  were  only 
allowed  out  of  their  cells  for,  at  most,  an 
hour  or  two  a day  in  an  exercise  yard  hardly 
bigger  than  their  8xl0-foot  cells,  with  time 
for  a shower,  if  they  were  lucky  There  was  no 
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place  for  any  congregate  activity.  Officers  in 
central  control  booths  looked  out  over  mul- 
tiple pods  of  cells  at  once,  and  could  open 
the  mechanized  cell  doors,  one  at  a time, 
with  the  press  of  a button.  The  facilities 
essentially  eliminated  the  need  for  human 
contact.  The  architects,  who  had  worked 
with  prison  officials  to  design  this  feat  of 
modern  technology,  touted  their  stream- 
lined, efficient  innovation  as:  “the  kind  of 
facility  that  could  almost  be  patented.”1 
And  prison  officials  all  over  the  country 
took  notice.  California  became  one  of  the 
first  states  to  copy  Arizona’s  model.  Only 
California  prison  officials  built  a bigger  and 
“better”  facility,  with  1,056  beds  designed 
for  long-term  and  total  isolation.  The  Peli- 
can Bay  State  Prison  Security  HousingUnit 
(SHU)  opened  in  1989.  Located  in  rural 
California,  on  the  state’s  northernmost 
border  with  Oregon,  it  would  become  the 
archetypal  supermax. 

Over  the  next  quarter-of-a-century, 
supermaxes  would  captivate  prison  officials, 
horrify  the  public,  terrorize  prisoners,  push 
the  boundaries  of  constitutionally  accept- 
able punishments  and  plague  northern 
California  courts  - and  eventually  courts 
across  the  United  States  - with  a seemingly 
endless  stream  of  prisoner  complaints.  In 
my  book,  23/7:  Pelican  Bay  Prison  ajid  the 
Rise  of  Long-Term  Solitary  Confinement,  I 
tell  the  history  of  the  Pelican  Bay  SHU. 
Why  and  how  was  it  conceived  in  the 
1980s?  How  has  it  resisted  judicial  scrutiny? 
What  happens  to  prisoners  inside,  and  how 
have  they  organized  to  resist  the  harsh 
conditions?  Do  they  survive?  What  about 
life  after  the  SHU?  I hope  that,  if  you  are 
interested  in  these  questions,  you  will  read 
the  whole  book.  I have  coordinated  with 


the  publisher  to  make  an  advance  run  of 
paperback  copies  available  especially  for 
prisoners.  But  here,  I preview  just  a few  of 
the  explanations,  arguments  and  stories  I 
tell  in  the  book. 

The  Origins  of  the  Supermax 

When  Arizona  and  California  built 
those  first  supermaxes  in  the  1980s,  the 
United  States,  and  especially  Arizona  and 
California,  were  in  the  middle  of  massive 
prison  building  projects.  Arizona’s  incarcer- 
ation rate  increased  from  2,000  prisoners  in 
the  1970s  to  39,000  prisoners  in  the  2000s, 
and  California’s  skyrocketed  from  20,000 
prisoners  in  the  1970s  to  160,000  prison- 
ers in  the  2000s.  Across  the  United  States, 
prison  populations  quintupled  in  these 
years.2  One  way  to  understand  supermaxes 
is  in  this  context  of  mass  incarceration:  as 
states  were  building  more  prisons  to  house 
their  burgeoning  prison  populations,  they 
built  more  isolation  units,  too.  As  Califor- 
nia’s Warden  of  New  Prison  Design  and 
Activation  explained  to  me,  prison  officials 
estimated  that  they  needed  about  two  per- 
cent of  beds  to  be  isolation  beds,  for  the 
trouble  making  prisoners,  so  that  general 
population  prisoners  could  be  left  alone.  So, 
California  planners  calculated  that,  as  the 
state  built  dozens  of  new  prisons,  and  added 
thousands  of  new  beds,  they  needed  at  least 
one  thousand-bed,  dedicated  isolation  unit. 

But  supermaxes  were  more  than  a logi- 
cal addition  to  an  expanding  prison  system. 
They  were  newly  harsh:  an  architectural 
innovation,  designed  to  concentrate  “the 
worst  of  the  worst”  in  semi-permanent, 
if  not  permanent,  solitary  confinement. 
Moreover,  rates  of  prisoner  isolation  in 
supermaxes  quickly  expanded  from  two 
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percent  of  state  systems  to  five  percent,  and, 
in  some  cases,  up  to  ten  percent.  The  Vera 
Institute  of  Justice  noted  that  between  1995 
and  2000,  the  rate  of  solitary  confinement 
use  across  the  United  States  increased  far 
faster  than  the  rate  of  incarceration:  a 40 
percent  growth  rate  in  solitary  confinement 
populations  versus  a 28  percent  growth  rate 
in  prison  populations.3  Given  their  harsh- 
ness and  their  widespread  use,  supermaxes 
have  also  been  understood  as  integral  to 
tough-on-crime  political  agendas.  Over 
the  past  few  decades,  these  agendas  have 
included  longer  and  harsher  sentences 
- mandatory  minimums,  three-strikes-and- 
you’re-out-laws,  juvenile  life  without  parole 
terms  - and  policies  that  work  to  systemati- 
cally exclude  prisoners  and  former  prisoners 
from  social  re-integration,  like  permanent 
sex  offender  registries,  and  prohibitions 
on  access  to  welfare,  public  housing  and 
federal  education  loans  for  some  categories 
of  former  prisoners.  But  both  the  mass  in- 
carceration context  and  the  tough-on-crime 
justifications  fail  to  fully  explain  why  and 
how  supermaxes  have  developed  and  spread 
over  the  past  few  decades. 

My  research  has  revealed  that  the  earli- 
est supermaxes  were  not  actually  popular, 
public  innovations,  touted  by  legislators 
and  approved  by  voters.  Unlike  California’s 
prison  building  bonds,  passed  by  a majority 
of  state  voters  and  approved  by  legislators  in 
the  1980s,  or  the  state’s  Three  Strikes  Law, 
also  passed  by  a majority  of  state  voters  and 
approved  by  legislators  in  1994,  California’s 
Pelican  Bay  supermax  was  never  put  to  the 
test  of  a popular  vote,  either  in  the  state 
legislature  or  at  the  state’s  polls.  Instead, 
motivated  by  the  need  to  build  prisons  fast, 
as  prison  populations  expanded,  California 
legislators  delegated  authority  over  prison 
design  to  prison  administrators,  like  war- 
dens and  other  managers.  When  the  Pelican 
Bay  SHU  opened  in  1989,  legislators  and 
public  observers  knew  it  was  a high-security 
prison,  but  they  knew  little  else  about  its 
newly  harsh  design.  Even  prison  litigators 
and  judges  in  California  were  surprised 
when  they  started  to  receive  letters  from 
Pelican  Bay  SHU  prisoners  describing  the 
harsh  conditions  of  confinement  at  the 
prison:  lights  that  never  turned  off;  a few 
hours  a week  in  empty  concrete  exercise 
yards;  no  human  contact,  save  the  occasional 


beating.  Thelton  Henderson,  a federal  judge 
based  in  San  Francisco,  took  notice  in  1990, 
just  a few  months  after  the  SHU  opened  its 
doors.  Although  Judge  Henderson  began 
investigating  conditions  at  Pelican  Bay  in 
1990,  it  would  be  years  before  any  of  the 
policies  at  the  institution  actually  changed. 
In  sum,  supermaxes  were  an  administrative 
innovation,  designed  and  institutionalized 
by  prison  wardens  and  managers,  rather 
than  by  tough-on-crime  legislators. 

Supermaxes  were  also  an  extension 
of  policies  targeting  in-prison  organizing 
and  activism  that  long  pre-dated  mass 
incarceration  and  the  tough-on-crime  era. 
Specifically,  prison  officials  built  super- 
maxes to  institutionalize  a common  prison 
operational  practice  that  dated  back  to  the 
1970s:  long-term  lockdowns.  Lockdowns 
started  in  prisons  in  California  and  New 
York  following  moments  of  violent  unrest 
by  prisoners  organizing  for  more  and  bet- 
ter civil  rights.  In  August  of  1971,  guards 
shot  George  Jackson  on  the  prison  yard 
of  California’s  San  Quentin  State  Prison, 
alleging  that  he  had  a gun  and  was  trying 
to  escape.  Jackson  bled  to  death  on  the  San 
Quentin  prison  yard  that  August  day.  At  the 
time,  he  was  widely  known  as  a best-selling 
author  (of  Soledad  Brother ) and  a vocal,  if 
radical,  advocate  for  more  racially  just  and 
humane  treatment  of  accused  and  convicted 
criminals.  The  other  prisoners  charged 
with  plotting  with  Jackson  to  escape  were 
locked  down,  in  deteriorating  cellblocks 
on  San  Quentin’s  death  row.  Some  of  these 
prisoners  remained  in  solitary  confinement 
for  decades,  even  though  their  roles  in  the 
alleged  escape  attempt  were  either  never 
established  or  ambiguous.  For  instance, 
Hugo  Pinell  was  locked-down  at  San 
Quentin  until  1989,  until  he  was  moved 
into  the  Pelican  Bay  SHU  when  it  opened. 
In  total,  Pinell  spent  more  than  40  years  in 
solitary  confinement. 

Two  weeks  after  George  Jackson’s  death, 
prisoners  at  Attica  took  over  the  prison, 
protesting  conditions  of  confinement  there. 
Once  the  National  Guard  stormed  the 
prison,  many  prisoners  were  beaten  up  and 
held  in  isolation,  initiating  another  period 
of  long-term  lockdowns.4  This  pattern  of 
violent  unrest  was  repeated  across  the 
United  States.  Infamously,  in  1983, Tommy 
Silverstein  murdered  Officer  Merle  Clutts 
at  the  United  States  Penitentiary  in  Marion, 
Illinois. This  initiated  a long-term  lockdown 
that  was  eventually  institutionalized  in  the 


Prison  Legal  News 


3 


November  2016 


Supermax  Prison  (cont.) 


form  of  the  federal  supermax  in  Florence, 
Colorado  - known  simply  as  ADX  - which 
opened  in  1995. Tommy  Silverstein  remains 
in  total  solitary  confinement  at  ADX  to 
this  day.  The  chronology  of  lockdowns  and 
supermax  building  is  important:  this  was  not 
a federal  innovation,  but  a state  innovation, 
initiated  in  Arizona  and  California,  and  then 
copied  by  dozens  of  other  states  and  the 
federal  government.  By  the  late  1990s,  nearly 
every  state  had  its  own  supermax. 

The  Legal  Legitimizing  of  the 
Supermax 

Readers  of  Prison  Legal  News  are  likely 
to  be  familiar  with  the  fact  that  the  birth 
of  the  supermax  inspired  plenty  of  legal 
challenges  to  both  the  harsh  conditions 
of  confinement  in  the  facilities  and  to 
the  often  arbitrary  procedures  underlying 
prison  officials’  decisions  to  place  prisoners 
in  isolation.  The  first  major  class-action  case 
to  assess  the  constitutionality  of  supermax 
confinement  was  litigated  in  California, 
led  by  prisoners  in  the  Pelican  Bay  SHU 


and  lawyers  at  the  Prison  Law  Office  (now 
famous  for  spearheading  the  Plata  litigation 
about  prison  overcrowding  in  California). 
The  case  was  Madrid  v.  Gomez.  It  began 
in  1990  when  Judge  Thelton  Henderson, 
already  renowned  then  for  a wide  range  of 
civil  rights  affirming  decisions,  including 
a number  of  cases  in  which  he  upheld  the 
rights  of  criminal  defendants  and  prison- 
ers, started  receiving  letters  from  prisoners 
housed  at  Pelican  Bay  complaining  about 
the  conditions  there.  Judge  Henderson  was 
so  shocked  by  the  number  of  letters,  and 
the  harsh  conditions  they  described,  that 
he  “invited”  the  warden  of  Pelican  Bay  to  a 
meeting  in  San  Francisco  to  discuss  what 
was  going  on  up  at  Pelican  Bay.  Within  a 
year,  Judge  Henderson  had  certified  a class 
of  all  the  prisoners  at  Pelican  Bay,  appointed 
counsel  from  the  Prison  Law  Office  (a 
nonprofit)  and  Wilson  Sonsini  Goodrich 
& Rosati  (a  local  corporate  law  firm),  and 
visited  the  prison  himself.  In  1993,  he  pre- 
sided over  a three-month  trial  interrogating 
conditions  and  uncovering  abuse  after  abuse 
that  had  taken  place  at  Pelican  Bay,  from 
prisoners  being  shot  inside  housing  units, 
to  months-long  delays  in  medical  care,  to 


psychotic  prisoners  being  housed  outside 
naked  in  cages.  Guards  bathed  one  pris- 
oner, who  had  a documented  mental  health 
problem  and  had  smeared  himself  with  his 
own  feces,  in  scalding  water,  holding  him 
down  until  his  skin  peeled  off. 

The  gruesome  stories  of  abuse  were 
more  like  something  out  of  a myth  about  a 
medieval  torture  chamber  than  something 
out  of  an  actual  Sixty  Minutes  episode  (that 
aired  on  the  eve  of  the  Madrid  trial)  about 
a modern  state-of-the-art  prison.  But  these 
gruesome  stories  of  abuse  overshadowed  the 
more  fundamental  challenge  at  the  heart 
of  the  Madrid  case  - to  the  very  practice 
of  indefinite  solitary  confinement.  In  the 
end,  Judge  Henderson  held  that  placing 
seriously  mentally  ill  prisoners  in  the  SHU 
at  Pelican  Bay  violated  Eighth  Amendment 
prohibitions  against  cruel  and  unusual 
punishment,  and  he  ordered  many  reforms 
to  the  way  guards  and  staff  treated  prison- 
ers, including  better  training  for  staff  and 
more  healthcare  for  prisoners.  But  he  did 
not  find  that  the  conditions  of  isolation  in 
the  SHU,  or  the  months  and  years  prisoners 
were  spending  in  those  conditions,  violated 
the  U.S.  Constitution. 


Randy  & CJ 
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and  was  successful  in  winning  his  release  from  a 
life  sentence.  “So  if  you  are  in  need  of  some  help 
with  your  post  convection  issues,  I recommend 
Randy  Soderstrom  and  Legal  Insights  Inc.  He 
helped  me  tremendously.  He  has  been  on  that 
side  and  understands.” 
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Nick  & Randy 

Legal  Insights’  post-conviction  work  resulted  in 
an  8-year  sentence  reduction  and  Nick’s 
immediate  release.  “The  court  took  8 years  off 
and  now  am  a free  man.  Thank  you  Legal 
Insight  and  my  good  friend  Randy  for  helping 
me.  This  feeling  is  like  winning  the  lottery  but 
instead  of  money,  its  for  a new  life,  a new 
beginning  and  that  to  me  is  a blessing.” 
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After  Judge  Henderson’s  decision  in 
Madrid  in  1995,  many  other  prisoners 
across  the  United  States  challenged  aspects 
of  both  the  conditions  in  supermaxes  and 
the  procedures  governing  assignment  to 
supermaxes.  Most  courts  followed  the  prec- 
edent of  Madrid  and  ordered  the  exclusion 
of  mentally  ill  prisoners  from  long-term 
isolation.  And  in  2005,  the  U.S.  Supreme 
Court  - in  the  only  Supreme  Court  case  to 
directly  consider  the  constitutionality  of  su- 
permaxes - held  that  Ohio  prisoners  at  least 
had  a liberty  interest  in  not  being  placed  in 
the  state’s  supermax  (. Austin  v.  Wilkinson). 
If  prisoners  had  a liberty  interest  in  staying 
out  of  the  supermax,  then  they  were  also 
constitutionally  entitled  to  some  minimal 
due  process  protections  before  being  placed 
there,  including  notice  about  what  justified 
the  placement  and  some  opportunity  to 
respond  to  this  notice.  But  no  court  has 
held  that  any  length  of  time  in  solitary 
confinement,  in  a modern  supermax,  is  per 
se  unconstitutional. 

In  a sense,  then,  the  Madrid  deci- 
sion also  paved  the  way  for  other  states  to 
build  supermaxes,  and  to  leave  prisoners 
languishing  in  these  facilities  for  months, 


years  and  now,  decades.  As  long  as  super- 
maxes provide  the  minimum  necessities  of 
survival  - running  water,  a few  hours  a week 
outside  with  some  access  to  natural  light, 
a minimum  daily  dose  of  calories  - and 
avoid  physically  harming  prisoners,  they 
are  unlikely  to  be  declared  unconstitutional. 
As  Prison  Legal  News  reported  presciently 
in  describing  the  1995  decision  in  Madrid, 
prison  officials  essentially  won  the  right  to 
maintain  prisoners  in  long-term  solitary 
confinement:  “The  court  has  given  the 
green  light  for  the  proliferation  of  super- 
max control  units,  even  those  as  harsh  as 
Pelican  Bay,  and  politicians  and  prisoncrats 
throughout  the  country  are  already  moving 
forward  with  efforts  to  do  just  that.”5 

Nonetheless,  after  Judge  Henderson’s 
1995  order  in  the  Madrid  case,  lawyers  from 
the  Prison  Law  Office  monitored  condi- 
tions at  Pelican  Bay  for  the  next  15  years, 
reporting  regularly  to  Judge  Henderson. 
And  things  improved.  Mentally  ill  prison- 
ers were  diverted  to  isolation  units  that  at 
least  had  windows.  Prisoners  at  Pelican 
Bay  received  better  healthcare.  There  were 
no  more  reports  of  shootings,  nudity  in 
outdoor  cages  or  scalding  baths. 


But  for  the  prisoners  left  in  the  Pelican 
Bay  SHU  - the  ones  with  no  pre-existing 
mental  health  problems,  the  ones  whom 
prison  officials  had  assigned  to  the  SHU 
indefinitely,  because  they  had  been  labeled 
as  dangerous  gang  leaders  - the  years  ticked 
on  and  on.  In  2011,  Judge  Henderson  found 
that  Pelican  Bay  was  finally  in  full  compli- 
ance with  his  1995  orders  in  Madrid,  and  he 
closed  the  case.  At  that  moment,  there  were 
more  than  500  prisoners  in  the  Pelican  Bay 
SHU  who  had  been  in  total  isolation  there 
for  more  than  ten  years.  And  78  prisoners 
had  been  in  Pelican  Bay  more  than  20  years, 
since  the  Madrid  litigation  had  first  begun.6 
Many  of  those  prisoners  had  started  to  feel 
as  if  they  had  nothing  to  lose.  They  would 
soon  collaborate  to  lead  the  best-organized 
protest  of  prison  conditions  since  the  Attica 
uprising  40  years  earlier.  In  part,  few  options 
were  left  to  them. 

Unsettling  Solitary  Confinement 

Between  the  summer  of  201 1 and  the 
summer  of  2013,  prisoners  in  isolation 
at  Pelican  Bay  led  three  separate  hunger 
strikes  to  protest  the  conditions  of  their 
confinement.  The  hunger  strike  leaders  - 
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★ 
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attorneys,  paralegals,  researchers  and  consultants  dedicated  to  serving  your  legal  needs. 
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all  of  whom  were  serving  indefinite  terms 
in  isolation  as  “validated”  gang  members 
- collaborated  across  previously  mortally 
divisive  gang  rivalries  to  coordinate  the 
collective  actions.  In  a system  renowned 
for  institutionalizing  racial  segregation, 
the  prisoner  hunger  strikers  set  aside  racial 
divisions,  uniting  behind  the  common  goal 
of  criticizing  both  the  harsh  conditions  of 
their  confinement  and  the  administrative 
process  by  which  prison  officials  (not  judg- 
es) determined  they  were  gang  members.  In 
2011,  three  pieces  of  evidence,  like  a tattoo 
(Aztec  tattoos  might  establish  Mexican 
Mafia  membership)  or  being  in  possession 
of  revolutionary  literature  (the  writings 
of  George  Jackson  might  establish  Black 
Guerilla  Family  membership),  could  send 
a California  prisoner  to  isolation  forever,  at 
least  for  the  duration  of  his  or  her  prison 
sentence.  The  third  hunger  strike,  in  August 
of 2013, involved  30,000  prisoners, some  of 
whom  refused  food  for  60  days. 

Following  the  first  hunger  strike,  the 
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prisoners  secured  a team  of  civil  rights 
counsel,  including  Legal  Services  for 
Prisoners  with  Children  (based  in  San 
Francisco)  and  the  Center  for  Constitu- 
tional Rights  (based  in  New  York  City). 
In  May  of  2013,  the  legal  team  sought 
to  certify  the  class  of  the  500  people  who 
had  been  in  isolation  in  the  Pelican  Bay 
SFIU  for  10  years  or  more.  Throughout  the 
hunger  strikes  and  the  early  stages  of  the 
Ashker  litigation,  prison  officials  focused  on 
maintaining  their  hard-won,  total  control 
over  isolation  in  California.  In  2012,  prison 
officials  initiated  preemptive  but  superficial 
reforms,  eliminating  automatic  assignment 
of  gang  members  to  indefinite  isolation  and 
instituting  a new  program  to  facilitate  the 
transition  of  some  gang-affiliated  prisoners 
out  of  the  SHU.  Publicly,  officials  persis- 
tently reaffirmed  the  need  for  long-term 
isolation  of  gang  members.  They  filed  af- 
fidavits in  the  Ashker  case  characterizing 
the  lead  plaintiffs  as  vicious,  manipulative 
and  self-interested  gang  leaders.  In  a 2013 
Los  Angeles  Times  op-ed,  Secretary  of  Cor- 
rections Jeffrey  Beard  described  the  Ashker 
plaintiffs  as  “convicted  murderers  who  are 
putting  lives  at  risk  to  advance  their  own 
agenda  of  violence. ’’The  scale  and  duration 
of  the  nonviolent  hunger  strike,  involving 
sustained  collaboration  of  alleged  rival  gang 
leaders,  provided  a wordless  but  decisive 
rebuttal  to  Beard’s  assertions. 

After  Judge  Claudia  Wilken  certified 
the  class  of  500  prisoners  who  had  spent 
more  than  10  years  in  the  SHU  (in  June  of 
2014),  prison  officials  transferred  8 of  the  10 
named  Ashker  plaintiffs  out  of  the  Pelican 
Bay  SHU.  Undeterred,  Judge  Wilken  is- 
sued an  order  in  March  of  2015  permitting 
these  plaintiffs  to  continue  to  serve  as  class 
representatives. The  prisoner  plaintiffs  then 


filed  10  damning  expert  reports  assessing 
the  destructive  impact  of  long-term  solitary 
confinement.  The  case  was  not  going  away. 
Talks  of  a settlement  brewed. 

On  September  1,  2015,  California 
prison  officials  agreed  to  a settlement  in 
the  case  of  Ashker  v.  Brown.  Todd  Ashker, 
together  with  the  other  prisoner  plaintiffs 
housed  in  the  SHU,  alleged  that  the  prac- 
tice of  assigning  hundreds  of  prisoners  to 
solitary  confinement  for  indefinite  terms 
dragging  out  10  years  and  beyond  violated 
the  U.S.  Constitution’s  prohibition  against 
cruel  and  unusual  punishment,  as  well  as 
basic  due  process  rights.  In  the  Ashker  settle- 
ment, prison  officials  promised  to  drastically 
reduce  the  use  of  isolation  in  California, 
ending  four  years  of  intensive  collective 
action  and  litigation  about  the  practice. 

Meanwhile,  prison  officials  continued 
to  move  some  prisoners  out  of  isolation  in 
the  Pelican  Bay  SHU  into  general  prison 
populations  throughout  California.  Hugo 
Pinell  was  one  of  these  prisoners.  Nick- 
named “Yogi  Bear,”  Pinell  spent  45  years 
in  total  isolation  deep  within  the  California 
prison  system.  He  was  originally  convicted 
of  a rape,  in  1965.  But  in  prison,  he  was 
convicted  of  killing  one  correctional  officer 
in  1970  and  of  assaulting  two  other  cor- 
rectional officers  during  George  Jackson’s 
fatal  escape  attempt  from  San  Quentin  in 
1971.  (Of  the  “San  Quentin  Six”  charged 
with  conspiring  to  help  Jackson  escape, 
Pinell’s  was  the  only  conviction  that  was 
never  overturned.)  After  Pinell  was  moved 
into  the  Pelican  Bay  SHU  in  1989,  he  spent 
the  next  25  years  alone  there,  in  an  8x10- 
foot  windowless,  poured  concrete  cell,  under 
fluorescent  lights  that  never  completely 
turned  off.  Pinell’s  last  contact  visit  with  a 
friend  or  relative  was  in  December  1970. 
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On  July  29, 2015,  however,  Pinell’s  cir- 
cumstances changed.  Prison  officials  moved 
him  into  the  general  prison  population  at 
California  State  Prison,  Sacramento.  Pinell 
became  a test  case  in  the  prison  system’s 
nascent  efforts  to  cut  down  on  the  use  of 
indefinite  solitary  confinement.  The  test 
failed.  On  August  12, 2015,  two  prisoners 
stabbed  Pinell  to  death.  A riot  followed; 
11  more  prisoners  sustained  non-fatal  stab 
wounds. 

Pinell’s  death  foreshadowed  all  the 
ways  reform  of  solitary  is  and  will  be  dif- 
ficult. In  general,  prisoners  who  have  spent 
decades  in  isolation  are  likely  to  suffer  from 
some  mental  health  problems  - whether 
anxiety,  hallucinations  or  depression  - and 
to  have  difficulty  adjusting  to  human  con- 
tact, let  alone  life  in  a general  population 
prison.  Prisoners  like  Pinell,  who  spent  45 
years  in  isolation,  are  especially  likely  to  be 
well  known  to  other  prisoners  who  might 
have  something  to  prove  by  planning  a 
violent  attack.  Likewise,  Pinell  was  well 
known  to  prison  staff,  who  also  might  have 
had  something  to  prove  (about  the  necessity 
of  keeping  prisoners  isolated)  by  permitting 
violence  against  him  to  take  place. 


Nonetheless,  Pinell’s  death  hardly 
stalled  the  momentum  of  solitary  confine- 
ment reform  in  California.  Prison  officials 
and  the  Ashker  plaintiffs  announced  their 
settlement  agreement  just  two  weeks 
later.  The  33-page  agreement  included  five 
critical  provisions,  focused  on  the  Security 
Housing  Unit  at  Pelican  Bay  State  Prison: 

1.  Justifications  for  Confinement: 
Gang  validation  is  no  longer  grounds 
for  assignment  to  isolation  in  California; 
instead,  prison  officials  may  only  assign 
prisoners  who  break  specific  in-prison  rules 
to  isolation. 

2.  Durations  of  Confinement:  Inde- 
terminate isolation  is  now  banned;  five 
years  is  the  new,  hard  limit  on  how  long 
any  prisoner  can  spend  in  isolation  in  the 
Pelican  Bay  Security  Housing  Unit. 

3.  Conditions  of  Confinement:  After 
five  years,  even  dangerous  or  non-compliant 
prisoners  must  be  provided  with  some  op- 
portunities to  participate  in  education  and 
rehabilitation  programs,  have  regular  con- 
tact with  other  prisoners,  and  have  physical 
contact  with  approved  outside  visitors. 

4.  Retroactive  Application:  California 
prison  officials  agreed  to  apply  these  new 


rules  to  all  prisoners  currently  housed  in 
the  Pelican  Bay  SHU,  moving  all  eligible 
prisoners  into  the  general  prison  population 
within  one  year. 

5.  Data  Collection:  Officials  agreed  to 
provide  for  24  months  thorough  monthly 
data  about  the  characteristics  of  the  SHU 
population  to  plaintiffs’  lawyers,  in  order 
to  document  ongoing  compliance  with  the 
agreement. 

The  settlement  attracted  national 
attention  and  is  still  being  celebrated  by 
prisoners,  their  families  and  legal  advocates. 
Perhaps  it  will  be  a model  for  other  states 
to  reduce  or  eliminate  prison  conditions  the 
United  Nations  has  conclusively  defined  as 
torture.  One  settlement  agreement,  how- 
ever, cannot  sweep  away  decades  of  abusive 
prison  policies.  First,  it  is  a settlement,  not 
a legal  opinion.  At  best,  the  settlement  is  a 
non-binding  model  of  what  other  jurisdic- 
tions might  attempt.  Second,  even  though 
prison  officials  withdrew  many  of  their 
claims  about  the  dangerousness  of  SHU 
prisoners  by  agreeing  to  the  provisions  of 
the  Ashker  settlement,  these  beliefs  have 
hardly  been  renounced.  The  genuine  fear 
prison  guards  experience  in  coping  with 
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hunger  strikes,  managing  mental  illness 
or  dealing  with  prisoners  like  Hugo  Pinell 
must  be  acknowledged  and  addressed,  so 
that  they  are  motivated  to  strategize  to 
support,  rather  than  resist,  reform.  Third, 
the  data  collection  and  monitoring  associ- 
ated with  the  settlement  is  scheduled  to 
conclude  in  two  years  - and  may  never  be 
made  public  in  the  first  place.  The  practice 
of  solitary  confinement  has  historically 
been  defined  by  discretion  and  invisibility, 
and  is  therefore  hard  to  investigate,  control 
and  reform.  So  the  practice  of  solitary  con- 
finement could  easily  retreat  back  into  the 
shadows  in  two  years,  absent  longer-term 
requirements  to  institutionalize  transpar- 
ency. Hopefully,  the  Ashker  settlement  has 
actually  unsettled  solitary  confinement 
practices  in  California.  But  that  is  just  the 
first  step  on  a long  journey  towards  serious 
and  sustainable  reform. 

In  the  end,  the  story  of  the  supermax 
is  the  story  of  what  happens  when  prison  is 
not  enough.  Prison  officials  in  the  1970s  felt 
they  needed  more  prison  - longer,  harsher 
conditions  of  confinement  - in  order  to 
control  activist  prisoners.  More  broadly, 
voters  and  legislators  supported  more 
prisons  in  the  form  of  longer  sentences 
and  more  funding  for  building  and  running 
prisons.  The  story  of  the  supermax  forces 
us  all  to  reconsider  when  and  how  prison 
reform  might  be  possible.  The  abuses  that 
have  taken  place  deep  inside  the  prisons 
within  the  prisons  of  supermaxes  suggest 
that  neither  laws  nor  moral  values  have 
placed  adequate  limitations  on  punish- 
ment - in  terms  of  its  scale,  its  duration  or 
its  intensity. 


Keramet  Reiter  is  an  assistant  professor  in  the 
Department  of  Criminology , Law  & Society 
and  at  the  School  of  Law  at  the  University  of 
California,  Irvine.  Her  latest  hook  is  23/7: 
the  Pelican  Bay  Supermax  and  the  Rise  of 
Long-Term  Solitary  Confinement,  released 
hyYale  University  Press  in  October  2016.  Por- 
tions of  this  article  were  previously  published 
on  the  Social Justice  Blog  (www.socialjustice- 
journal.org)  in  September  2015. 
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Hundreds  of  municipalities  across 
the  country  - including  major  cities 
such  as  Los  Angeles  and  others  with  large 
populations  of  immigrants  - are  refusing 
to  honor  requests  from  federal  officials  to 
hold  undocumented  immigrants  in  jail  for 
possible  deportation  after  a judge  ruled  that 
doing  so  was  unconstitutional.  The  policy 
change  has  affected  an  estimated  18,000 
deportable  immigrants  who  have  not  been 
handed  over  to  immigration  authorities 
between  2014  and  2016. 

U.S.  District  Court  Judge  Janice  Stew- 
art held  on  April  11,2014  that  Clackamas 
County,  Oregon  had  violated  Maria 
Miranda-Olivares’  Fourth  Amendment 
rights  when  jail  officials  kept  her  behind 
bars  an  extra  19  hours  after  she  completed 
a sentence  for  violating  a restraining  or- 
der. Olivares,  a Mexican  immigrant,  had 
been  detained  by  Clackamas  County  at 
the  request  of  Immigration  and  Customs 
Enforcement  (ICE),  which  eventually  took 
her  into  custody. 

Stewart  ruled  that  ICE  detainers  are 
neither  mandatory  nor  do  they  demon- 
strate probable  cause  to  keep  someone 
incarcerated.  Holding  Olivares  in  jail  on  an 
ICE  detainer,  known  as  an  1-247  detainer, 
Stewart  wrote,  was  the  same  as  taking  her 
into  custody  a second  time  even  though  her 
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sentence  had  been  served.  Courts  in  Penn- 
sylvania and  Rhode  Island  have  similarly 
held  that  continuing  to  hold  immigrants 
in  jail  on  ICE  detainers  is  unconstitutional. 

“Localities  for  years  have  been  treat- 
ing these  detainers  as  warrants,”  said  Kate 
Desormeau,  an  attorney  with  the  ACLU’s 
Immigrants’ Rights  Project.  “The  courts  are 
finding  this  is  just  a piece  of  paper.” 

Judge  Stewart  also  held  that  the  county 
owed  Olivares  damages,  which  were  ordered 
in  the  amount  of  $30,100.  In  August  2015, 
the  district  court  also  awarded  $97,373.14 
in  attorney  fees  and  costs.  See:  Miranda- 
Olivares  v.  Clackamas  County,  U.S.D.C.  (D. 
Ore.),  Case  No.  3:12-cv-02317-ST. 

A week  after  Stewart’s  initial  ruling, 
Clackamas  County  was  joined  by  eight 
other  Oregon  counties,  including  Wash- 
ington and  Multnomah,  in  announcing 
that  they,  too,  would  no  longer  comply  with 
ICE  detainers. 

Multnomah  County  immediately 
lifted  immigration  holds  on  50  jailed  immi- 
grants, meaning  that  once  they  had  finished 
serving  their  jail  sentences  or  resolved  the 
criminal  charges  for  which  they  had  been 
arrested,  they  would  go  free  instead  of  being 
handed  over  to  ICE. 

“It’s  about  time  we  got  a clear  answer 
on  this,”  said  Multnomah  County  Sheriff 
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Dan  Staton,  who  welcomed  the  ruling. 

Previously,  after  defendants  were 
booked,  local  police  who  complied  with 
the  ICE  detainer  program  would  run  their 
fingerprints  against  federal  immigration 
databases.  If  a prisoner  was  determined  to 
be  an  undocumented  immigrant,  ICE  could 
ask  the  jail  to  hold  them  until  immigration 
agents  took  them  into  custody. 

In  the  weeks  after  Judge  Stewart’s 
decision,  counties  in  Washington  state 
and  Colorado  announced  that  they  would 
no  longer  comply  with  ICE  holds.  Phila- 
delphia Mayor  Michael  Nutter  also  joined 
in,  barring  police  from  holding  jailed 
immigrants  solely  on  ICE  detainers,  and 
Maryland  Governor  Martin  O’Malley 
said  the  Baltimore  City  Detention  Center 
would  comply  with  ICE  holds  only  if  the 
prisoner  had  been  charged  with  or  con- 
victed of  a serious  crime. 

Most  significantly,  considering  their 
large  populations  of  undocumented  im- 
migrants, more  than  a dozen  southern 
California  counties  - including  Los  Angeles, 
San  Diego,  Riverside  and  San  Bernardino  - 
announced  that  they  would  follow  suit. 

As  of  August  31, 2016,  over  300  cities 


and  counties  across  the  U.S.,  as  well  as  at 
least  seven  states  - including  Connecticut, 
Rhode  Island,  North  Dakota,  Colorado, 
New  Mexico,  Oregon  and  California  - have 
adopted  formal  policies  of  refusing  to  honor 
ICE  detainers.  Like  O’Malley,  California 
Governor  Jerry  Brown  authorized  local 
officials  to  comply  with  the  detainers  only 
in  serious  cases. 

“It’s  not  just  political  anymore.  It’s 
about  liability,”  said  UCLA  professor  Hiro- 
shi Motomura.  “It’s  very  significant  because 
it  represents  a reduction  of  the  involvement 
of  local  police  in  federal  immigration  en- 
forcement.” 

According  to  federal  data,  more  than 
33,000  people  identified  as  being  undocu- 
mented immigrants  while  in  jail  custody  in 
L.A.  County  alone  have  been  deported  since 
August  2009,  when  the  county  first  began 
participating  in  an  ICE  program  known  as 
Secure  Communities.  [See:  PLN,  April  2013, 
p.l;  March  2013,  p.40;  June  2011,  p.42]. 

In  May  2016,  the  Secretary  of  the  U.S. 
Department  of  Homeland  Security  visited 
Philadelphia  with  the  hope  of  revoking  its 
status  as  a “sanctuary  city.”  He  was  not  suc- 
cessful. Immigrants’  rights  advocates  have 


lauded  the  ICE  detainer  policy  changes. 

“Our  communities  are  going  to  be  safer 
because  families  are  going  to  stay  together, 
and  victims  and  witnesses  of  crime  are  go- 
ing to  feel  comfortable  to  call  the  police 
without  being  afraid  of  being  caught  in  the 
deportation  dragnet,”  said  Nicole  Brown, 
spokeswoman  for  the  ACT  Network,  a 
coalition  of  immigrant  and  refugee  rights 
organizations. 

In  July  2016,  Democrats  blocked  pro- 
posed federal  legislation  to  penalize  local 
authorities  who  refuse  to  detain  undocu- 
mented immigrants  without  a court  order. 
Pursuant  to  the  legislation,  communities 
that  do  not  hold  suspected  undocumented 
immigrants  for  ICE  would  have  been  de- 
nied federal  grant  money,  even  if  they  were 
concerned  about  legal  repercussions  for 
unjustly  keeping  them  in  jail.  In  2015,  for 
example,  Allegheny  County,  Pennsylvania 
paid  125,000  for  illegally  holding  a woman 
on  an  ICE  detainer. 

Sources:  The  Oregonian,  Los  Angeles  Times, 
The  New  York  Times,  www.therepublic.com, 
Seattle  Times,  www.governing.com,  http:// 
cis.org 
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By  now  everyone  should  have  re- 
ceived  our  special  fundraiser  issue, 
which  includes  our  2015  annual  report.  We 
don’t  get  many  visitors  to  our  office  in  Lake 
Worth,  Florida,  and  when  we  do  reactions 
tend  to  fall  into  two  categories  when  people 
realize  we  have  15  full-time  staff  members 
dedicated  to  advocating  for  prisoners  and 
their  families.  Either  they  thought  we 
were  much  larger  because  we  accomplish 
so  much,  or  they  thought  we  were  much 
smaller  because  as  long-term  supporters 
they  remember  the  good  old  days  when  I 
edited  the  magazine  from  prison  and  we 
had  an  all- volunteer  staff.  Our  annual  re- 
port provides  a good  overview  of  the  depth 
and  breadth  of  the  work  we  do  - from  our 
litigation  around  the  country,  including  the 
amicus  briefs  we  file,  to  our  advocacy  with 
the  Federal  Communications  Commission 
and  other  federal  agencies,  to  our  public 
speaking  engagements  to  the  many  media 
interviews  we  do,  and  much  more. 

Every  month  it  takes  a team  of  people 
to  ensure  readers  are  sent,  and  can  receive, 
their  issues  of  PLN  and  book  orders.  Be- 
sides myself  there  is  PLN  managing  editor 
Alex  Friedmann;  Susan  Schwartzkopf,  our 
advertising  director  and  Chief  Financial 
Officer;  Judy  Cohen,  our  office  manager; 
Stephanie  Kasica  and  Francis  Sauceda, 
who  handle  PLN  customer  service;  Robert 
Pew,  our  mail  assistant;  Carrie  Wilkinson, 
director  of  our  Prison  Phone  Justice  and 


From  the  Editor 

by  Paul  Wright 

Stop  Prison  Profiteering  campaigns;  Lance 
Weber,  our  litigation  director  and  general 
counsel;  Sabarish  Neelakanta,  our  staff  at- 
torney; Rachel  Stephens  and  Kathy  Moses, 
our  paralegals  and  legal  support  staff;  Jenny 
Wright,  PLN s online  communications 
director;  Panagioti  Tsolkas,  our  Prison 
Ecology  Project  director  and  special  proj- 
ects coordinator;  and  Monte  McCoin,  our 
social  media  director. 

This  is  the  PLN/HRDC  team  that 
works  hard  every  month  to  ensure  the 
magazine  is  produced  and  mailed,  books  are 
published  and  shipped,  and  our  advocacy, 
litigation,  special  campaigns  and  everything 
else  that  needs  to  be  done  gets  done  to  ef- 
fectively advocate  for  prisoners  and  their 
families.  All  of  our  hard-working  employees 
deserve  thanks  and  appreciation  for  every- 
thing they  do.  The  volunteers  who  assist  us, 
including  Wil  Van  Atta,  Shauna  Coolican 
and  Janet  Callas,  are  to  be  commended,  too. 

In  fact  we  get  a lot  done  with  very 
limited  resources.  One  of  the  problems 
the  criminal  justice  reform  sector  struggles 
with  is  that  there  is  very  little  foundation 
funding  available  for  advocacy  work,  and 
even  less  for  anyone  that  does  anything 
related  to  conditions  of  confinement  for 
prisoners.  Because  we  focus  the  bulk  of 
our  activism  on  conditions  of  confinement 
and  the  exploitation  of  prisoners  and  their 
families  by  corrections  officials  and  for- 
profit  companies,  we  have  to  rely  on  you, 


our  readers  and  supporters,  for  the  funds 
we  need  to  keep  the  doors  open,  our  staff 
paid  and  the  computers  on. 

Instead  of  buying  the  books  we  distrib- 
ute, some  prisoners  buy  them  from  Amazon 
to  save  a few  bucks.  The  difference  is  that 
when  prison  or  jail  officials  censor  a book 
from  Amazon,  that  massive  company  isn’t 
going  to  do  anything  about  it  because  it 
does  not  consider  prisoners  to  be  part  of 
its  market  - not  even  a small  one,  much 
less  one  worth  fighting  for.  When  a book 
ordered  from  PLN  is  censored  by  a prison 
or  jail,  we  conduct  a full  follow-up  to  in- 
vestigate the  problem  and  what  needs  to 
happen  to  ensure  our  readers  receive  both 
PLN  and  the  books  we  distribute,  up  to  and 
including  filing  suit.  No  other  publisher  or 
book  distributor  does  that  for  its  customers. 
And  unlike  Amazon,  we  pay  our  employees 
a living  wage  and  offer  benefits  as  well. 

If  you  can  afford  to  make  a donation  to 
PLN/HRDC,  please  do  so.  You  should  en- 
courage others  you  know  to  donate,  too;  every 
little  bit  helps,  and  don’t  think  that  a small 
donation  is  too  small  to  make  a difference.  We 
operate  a lean  organization,  so  every  donation 
goes  a longer  way  with  us  than  it  does  with 
larger  ones.  You  can  also  consider  becoming 
a monthly  sustaining  donor,  by  contributing 
a small  amount  every  month. 

The  second  edition  of  The  Habeas 
Gitebook:  hieffective  Assistance  of  Counsel  is 
available  and  has  been  receiving  rave  re- 
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protest  of  their  status  as  slaves  - a status  wide  in  an  upcoming  issue, 
enshrined  in  the  Thirteenth  Amendment  to  Enjoy  this  issue  of  PLN,  and  please 

the  U.S.  Constitution.  We  will  be  reporting  encourage  others  to  subscribe  and  donate 
the  various  actions  that  took  place  nation-  to  support  our  work.  PI 

Maryland  DOC  Suspends  Volunteer, 
Drops  Literature  Program 


views  from  readers  who  have  ordered  their 
copies.  We  have  also  added  several  new 
books  from  West  Publishing  to  our  book 
store,  and  everyone  has  really  liked  Cell 
Workout.  Our  full  list  of  books  is  in  the  back 
of  the  magazine.  As  you  think  about  what 
to  get  for  the  holidays,  consider  a book  from 
PLN  or  a PZWsubscription,  which  are  great 
gifts  for  prisoners  and  non-prisoners  alike. 

By  the  time  you  receive  this  issue  of 
PLN,  the  2016  presidential  election  will 
be  over.  For  prisoners  and  their  advocates, 
who  occupies  the  White  House  doesn’t 
really  matter.  Both  Trump  and  Clinton 
support  the  death  penalty  and  are  “law  and 
order” candidates.  No  one  has  done  more  in 
American  history  to  build  the  machine  of 
mass  incarceration  and  to  further  immiser- 
ate  and  oppress  American  prisoners  than 
Bill  Clinton  has,  with  bi-partisan  consensus 
and  support.  It  is  not  surprising  that  the  so- 
called  criminal  justice  “reform”  legislation  in 
Congress  has  collapsed.  Regardless  of  who 
we  have  to  deal  with  in  the  White  House, 
Congress  or  the  courts,  we  will  continue  to 
advocate  for  the  human  and  constitutional 
rights  of  people  held  in  U.S.  prisons,  jails 
and  other  detention  facilities. 

Each  election  cycle  only  serves  to 
remind  us  even  more  of  how  alienated 
and  politically  disenfranchised  our  nation’s 
prisoners  are.  Not  only  are  prisoners  barred 
from  voting  in  all  states  except  Vermont 
and  Maine,  but  as  we  have  reported  in 
PLN,  millions  of  former  prisoners  cannot 
vote,  either.  September  9 of  this  year  saw 
another  election  of  sorts,  where  thousands 
of  prisoners  elected  to  refuse  to  work  in 


Mikita  Brottman  led  a reading  and 
discussion  group  for  nine  Maryland 
prisoners  serving  life  sentences  at  the  Jes- 
sup Correctional  Institution.  A professor 
of  literature  at  the  Maryland  Institute 
College  of  Art  and  a psychoanalyst,  Brott- 
man  volunteered  her  time  for  two  hours  a 
week,  a few  weeks  out  of  the  year  for  four 
years.  Prisoners  in  the  group  read  classic 
works  by  George  Orwell,  Joseph  Conrad, 
Edgar  Allen  Poe,  Shakespeare  and  other 
well-known  authors. 

Recently,  however,  her  volunteering 
privileges  were  suspended  and  the  program 
was  discontinued  by  prison  officials. 

HarperCollins  published  Brottman’s 
memoir  about  the  program  - entitled  The 
Maximum  Security  Book  Club  - in  June 
2016.  The  Baltimore  Sun  published  a pro- 
file on  Brottman  the  following  month. 
Three  weeks  later,  on  August  15,2016,  she 
received  an  email  from  an  assistant  warden 
at  Jessup  that  informed  her  she  had  broken 
a rule  and  could  not  return  to  the  prison. 

Brottman  tried  to  contact  the  assistant 
warden  for  an  explanation  but  received  no 
response,  so  she  wrote  to  Shari  Elliker, 
director  of  communications  and  volunteer 
and  religious  services  for  the  Maryland 


Department  of  Public  Safety  and  Correc- 
tional Services.  Elliker  responded  by  email, 
saying  “facilities  reserve  the  right  to  sign 
up  or  terminate  volunteers  autonomously, 
and  do  not  have  to  offer  explanations  for 
such  actions.” 

Baltimore  Sun  reporter  Dan  Rodricks 
reached  out  to  Elliker  for  comment  on  her 
response  to  Brottman,  and  reported  that 
Elliker  claimed  Brottman  had  not  received 
official  permission  to  write  the  book,  and 
that  Jessup  administrators  had  “concerns 
over  the  relationships  that  she  has  devel- 
oped with  offenders,  as  evidenced  in  her 
publications.” 

“Maybe  they  felt  I was  too  bonded  with 
the  men.  But  the  idea  that  you  can  work 
with  nine  men  for  four  years  and  make 
transformations  without  bonding  is,  to  be 
honest,  absurd,”  Brottman  stated.  She  also 
said  she  had  followed  the  applicable  rules 
when  writing  her  book,  including  obtaining 
media  releases  from  prisoners,  changing 
their  names  and  complying  with  victim 
notification  requirements. 

To  no  avail;  she  remains  barred  from 
continuing  the  reading  program.  PI 

Source:  www.baltimoresmi.com 
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Oregon  "Incorrigible  Masturbator's"  Life  Sentence 
Unconstitutionally  Disproportionate 


The  Oregon  Court  of  Appeals  held 
on  June  17,2015  that  a true  life  sentence 
for  “an  incorrigible  masturbator”  was  an 
unconstitutionally  disproportionate  pun- 
ishment - a decision  subsequently  upheld 
by  the  state  Supreme  Court. 

Under  ORS  137.719(1),  certain  re- 
cidivist sex  offenders  may  be  sentenced  to 
a presumptive  life  sentence  without  the 
possibility  of  parole  when  convicted  of  a 
third  felony  sex  crime.  Public  indecency  is 
a felony  sex  crime  if  the  ofFender  has  a prior 
conviction  for  public  indecency  or  another 
sexual  ofFense. 

In  July  2006,  Dennis  James  Davidson’s 
grandmother  caught  him  masturbating 
while  looking  out  the  window  at  the  neigh- 
boring home  of  a young  woman,  identified 
only  as  “A.”  That  same  month,  another 
neighbor  observed  Davidson,  39,  mastur- 
bating on  the  porch  of  As  residence.  When 
Davidson  saw  the  neighbor,  he  thrust  his 
hips  in  her  direction  and  yelled  “You  want 
some  of  this?” 

After  the  police  arrived  Davidson 
denied  the  neighbor’s  accusations,  telling 
the  officers  that  he  knew  A,  had  just  been 
in  her  home  where  they  had  masturbated 
together,  and  the  neighbor  saw  him  zipping 
up  his  pants  as  he  left  after  the  encounter. 

During  a search  of  Davidson’s  back- 
pack, police  found  a bottle  of  KY  liquid 
lubricant,  a knee-high  nylon  stocking, 
methamphetamine  and  marijuana  para- 
phernalia, and  a letter  referring  to  A that 
said  “I’ve  got  a crush  on  you  so  bad  it’s 
frustrating.” 

A,  who  did  not  know  Davidson,  was 
alarmed  that  he  had  correctly  described 
her  bedroom  and  sheets  to  the  police.  She 
obtained  a stalking  protective  order  against 
Davidson,  who  was  convicted  of  public 
indecency  and  sentenced  to  18  months’ 
probation. 

On  September  1,  2006,  elementary 
school  students  reported  that  Davidson 
was  watching  them  play.  Three  students, 
the  school  principal,  custodian  and  kitchen 
manager  observed  him  masturbating  on 
the  school  playground,  about  200  feet 
from  where  children  were  playing.  He  was 
again  convicted  of  public  indecency,  and 


by  Mark  Wilson 

sentenced  to  28  months  in  prison. 

Davidson  was  released  on  August  21, 
2008  and  subsequently  jailed  for  30  days 
for  probation  violations  committed  between 
September  1 and  November  6,  2008,  by 
admittedly  walking  by  A’s  residence  and 
“glancing”  at  her  house. 

He  visited  a pornography  store  in  a strip 
mall  on  December  16,2008,  and  masturbat- 
ed in  the  porn  shop  while  watching  X-rated 
videos.  When  he  left  the  store,  Davidson 
approached  three  women  and  a two-year  old 
child  in  the  parking  lot.  He  exposed  himself 
and  started  masturbating.  One  woman  said 
that  when  he  looked  at  her,  he  began  stroking 
his  penis  with  both  hands. 

Davidson  claimed  he  “was  trying  to 
find  a date”  and  believed  that  seeing  him 
masturbate  would  make  the  women  “hot” 
and  want  to  date  him.  He  was  again  con- 
victed of  public  indecency  and  sentenced  to 
28  months  in  prison.  He  also  was  charged 
with  public  indecency  for  an  earlier  incident 
inside  the  porn  shop  with  a woman  whom 
he  claimed  was  a prostitute,  though  those 
charges  were  dismissed. 

Even  after  a prison  guard  caught  David- 
son masturbating,  he  was  released  on  April 
13, 2011.  Four  days  later  a woman  who  was 
picnicking  in  a park  with  her  mother  and  her 
three  girls,  ages  3, 10  and  12,  reported  that 
Davidson  was  standing  behind  a tree  watch- 
ing them  while  masturbating.  She  called  911. 
When  police  arrived  they  found  Davidson 
standing  outside  the  park  fence,  looking  into 
the  park  and  masturbating. 

He  was  arrested  on  two  counts  of  pub- 
lic indecency.  The  day  he  was  booked  into 
the  jail,  a guard  caught  him  masturbating 
after  a nurse  came  to  see  him.  The  guard 
asked  Davidson  why  he  was  masturbating 
and  he  said  it  was  because  “I  saw  the  nurse.” 
He  asked  when  she  would  be  back  to  see 
him  because  he  liked  females. 

Davidson  appeared  to  have  cogni- 
tive problems  that  prevented  him  from 
appreciating  the  illegality  and  harmful 
effects  of  his  public  masturbation;  he  did 
not  comprehend  or  respect  the  restrictions 
placed  on  him  as  a result  of  his  misbehavior. 
Convicted  of  both  public  indecency  charges, 
he  was  sentenced  to  two  consecutive  terms 


of  life  imprisonment  without  the  possibil- 
ity of  parole. 

The  Court  of  Appeals  reversed, 
holding  that  Davidson’s  sentence  was  un- 
constitutionally disproportionate  under  the 
circumstances  of  his  case.  “Had  defendant, 
instead  of  masturbating,  separately  ap- 
proached several  adult  women  in  public  and 
groped  their  breasts  or  genitals,  he  would  be 
subject  to  a less  severe  penalty  than  for  four 
convictions  of  public  indecency,”  the  Court 
explained.  “Reasonable  people  would  agree 
that  serial  groping  of  that  nature  is  at  least 
as  harmful  as  serial  public  indecency,  and 
the  disparity  of  punishments  for  the  com- 
binations of  offenses  supports  a conclusion 
of  disproportionality.” 

“Bluntly,  defendant  has  demonstrated 
the  following  pattern:  masturbate  in  public, 
get  locked  up  (and  continue  to  masturbate 
in  front  of  others),  get  released,  and  - 
within  days  - masturbate  in  public  again,” 
the  appellate  court  added.  “Defendant  is 
not  remorseful;  in  fact,  it  seems  that  he 
may  not  even  understand  - despite  having 
been  convicted  several  times  - that  public 
masturbation  is  illegal.  Given  that  pattern 
and  state  of  mind,  it  is  reasonable  to  expect 
that,  if  defendant  is  released  he  will  reof- 
fend. As  his  lawyer  puts  it,  defendant  is  ‘an 
incorrigible  masturbator.’” 

Ultimately,  the  Court  of  Appeals  held 
that  “a  comparison  of  the  severity  of  the 
penalty  imposed  with  the  gravity  of  the 
offense”  Davidson  committed  “suggests 
that  defendant’s  true  life  sentence  is  dis- 
proportionate to  his  recidivist  conduct.” 
Yet  the  Court  said  it  was  not  suggesting 
“that  no  ofFender  who  simply  repeats  the 
same  sexual  ofFense  could  be  constitution- 
ally subjected  to  a true  life  sentence.  For 
example,  far  at  the  other  end  of  the  range, 
a true  life  sentence  for  a multiple  rapist 
would  likely  be  constitutional.”  See:  State 
v.  Davidson,  271  Or.  App.  719, 353  P.3d  2 
(Or.  Ct.  App.  2015). 

Davidson  appealed  his  convictions 
while  the  state  appealed  the  determination 
that  his  life  sentences  were  disproportionate. 
The  Oregon  Supreme  Court  accepted  re- 
view, affirming  the  appellate  court’s  decision 
on  September  22, 2016.  “[Wjhere,  as  here, 
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a criminal  defendant  - even  an  incorrigible 
one  - has  a criminal  history  that  includes  no 
offenses  more  serious  than  public  indecency 
(and  no  other  misconduct  that  otherwise 
supports  a conclusion  that  he  poses  a 
significant  physical  danger  to  society),  a 
sentence  of  life  imprisonment  without  the 


possibility  of  parole  for  public  indecency 
is  unconstitutionally  disproportionate,” 
the  Court  wrote.  Davidson’s  convictions 
were  affirmed  and  the  case  remanded  for 
resentencing.  See:  State  v.  Davidson , 360 
Ore.  370  (Or.  2016). 

Sadly,  this  case  reflects  the  criminaliza- 


tion of  mental  illness  in  the  United  States, 
where  the  only  “treatment”  for  people 
with  mental  health  problems  that  result  in 
criminal  behavior  is  incarceration.  As  a result, 
more  mentally  ill  people  are  held  in  prisons 
and  jails  than  in  mental  health  facilities  in 
the  U.S.  [See,  e.g  .,PLN,  June  2016,  p.  14] . 


Ohio  Federal  Court  Dismisses  Suit  Against 
Doctor  Over  Prisoner's  Suicide 


On  September4,20I5,an  Ohio  fed- 
eral  district  court  dismissed  a lawsuit 
brought  against  a former  prison  doctor  fol- 
lowing the  suicide  of  a prisoner  under  his  care. 

Ohio  prisoner  Gregory  Stamper  was 
in  extreme  pain  due  to  damage  to  his  ner- 
vous system.  Dr.  Myron  Lyle  Shank,  the 
physician  responsible  for  Stamper’s  medical 
care,  refused  to  prescribe  pain  medication. 
Stamper  committed  suicide  on  June  1, 
2011  at  the  Allen  Correctional  Institution, 
and  the  Ohio  Justice  and  Policy  Center,  a 
Cincinnati-based  prisoners’  rights  group, 
filed  a lawsuit  alleging  the  failure  to  treat 
his  severe  pain  caused  him  to  take  his  life. 

Federal  judge  Edmund  A.  Sargus,  Jr. 
ruled  that  Dr.  Shank’s  treatment  of  Stamper 
was  not  deliberately  indifferent  to  his  seri- 
ous medical  needs  because  the  doctor  had 
determined  the  medication  Stamper  was 
using  was  ineffective  and  Stamper  had 
misused  the  medication. 

A review  by  prison  officials  conducted 
after  Stamper’s  suicide  concluded  that  Dr. 
Shank  had  improperly  canceled  medica- 
tion and  treatment  of  patients  without  first 
examining  them,  and  had  failed  to  conduct 
proper  follow-ups  of  the  patients  he  did  see. 

A previous  investigation  by  the  Ohio 
State  Medical  Board  resulted  in  a citation 
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issued  on  January  12,  2011,  which  stated 
Shank  had  inappropriately  continued  to 
prescribe  narcotics  to  patients  who  were 
not  compliant  with  clinical  instructions,  as 
treatment  for  fibromyalgia  and  to  patients 
who  exhibited  drug-seeking  behavior.  He 
also  was  charged  with  inappropriately  pre- 
scribing controlled  stimulants  despite  the 
presence  of  possible  contraindications  and 
inappropriately  prescribing  sedatives  to  a 
patient  with  sleep  apnea.  Finally,  the  cita- 
tion said  he  failed  to  follow  up  on  a needle 
biopsy  performed  for  possible  malignancy 
and  kept  incomplete,  often  illegible  and/or 
unprofessional  medical  charts. 

On  December  14,  2011,  the  State 


Medical  Board  ordered  Shank’s  license 
suspended,  but  stayed  the  suspension  and 
placed  him  on  probation  for  a minimum  of 
three  years. The  term  of  probation  ended  on 
June  10,2015. 

The  federal  district  court’s  dismissal 
of  the  lawsuit  against  Shank  related  to 
Stamper’s  suicide  is  currently  on  appeal. 
See:  Brookes  v.  Shank,  U.S.D.C.  (S.D. 
Ohio),  Case  No.  2:13-cv-00516-EAS- 
NMK.  PLN  has  previously  reported  on 
Dr.  Shank’s  misconduct.  [See:  PLN,  Mar. 
2012,p.41].P 

Sources:  https://license.ohio.gov,  Associated 
Press,  https://prisonlaw.  wordpress.  com 
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Wayward  Prosecutors  Go  Unpunished 
as  Prison  Time  for  Victims  Piles  Up 


Massachusetts  prosecutors  have 
violated  defendants’  rights  to  a fair 
trial  regularly  and  without  punishment, 
even  as  wrongfully  convicted  victims  of 
tainted  prosecutions  have  spent  years  in 
prison  before  being  freed,  decades  of  court 
rulings  show. 

The  state’s  Supreme  Judicial  Court  and 
Appeals  Court  have  reversed  at  least  120 
criminal  convictions  since  1985  in  part  or 
entirely  because  of  the  prosecuting  attor- 
ney’s misconduct  described  in  the  judges’ 
rationale  for  the  overturned  verdicts. 

The  New  England  Center  for  Investi- 
gative Reporting  reviewed  more  than  1 ,000 
rulings  in  which  defendants  alleged  pros- 
ecutorial misconduct.  In  addition  to  the  120 
reversals,  judges  criticized  the  prosecution’s 
behavior  in  another  250  cases,  but  found 
the  lapses  not  serious  enough  to  afFect  the 
jury’s  decision,  and  upheld  the  convictions. 

At  least  11  convicted  defendants  in  the 
reviewed  cases  were  ultimately  exonerated. 
Added  together,  their  time  served  for  crimes 
they  didn’t  commit  totaled  more  than  100 
years.  Others  were  convicted  again  or  plead- 
ed guilty  when  facing  retrial,  sometimes  to 
lesser  charges  with  sentences  reduced. 

Some  prosecutors  failed  to  turn  over 
important  evidence  to  defense  attorneys 
or  didn’t  disclose  information  bearing 
negatively  on  witness  credibility,  judges  said. 
Others  misrepresented  evidence  in  their 
closing  statements  to  the  court. 

While  the  120  reversals  are  only  a small 
fraction  of  all  convictions,  they  show  the 


by  Brooke  Williams  & Shawn  Musgrave 

self-regulatory  system  meant  to  deal  with 
lawyers’  ethical  lapses  is  unusually  protec- 
tive of  prosecutors.  When  courts  throw  out 
convictions  citing  prosecutorial  misconduct, 
they  rarely  name  wayward  prosecutors  or 
refer  them  for  discipline. 

NECIR  found  no  case  in  Massachu- 
setts where  a prosecutor  was  disbarred 
for  professional  misconduct  since  1974, 
when  the  state  Board  of  Bar  Overseers 
was  created  to  hear  complaints  against 
attorneys.  Only  two  public  reprimands  for 
professional  misconduct  were  found  in  that 
42 -year  span,  and  they  came  without  fines 
or  other  punishment. 

At  least  seven  prosecutors  whose 
behavior  prompted  courts  to  reverse  convic- 
tions went  on  to  higher  posts.  Some  became 
judges  and  district  attorneys. 

“Prosecutors  have  more  power  than 
anyone,  in  many  respects,  over  the  lives  of 
the  average  person,”  said  Daniel  Medwed, 
professor  at  the  Northeastern  University 
School  of  Law.  “But  there  is  almost  no  ac- 
countability, no  transparency,  and  the  public 
isn’t  paying  attention  - that  is  a very,  very 
combustible  concoction.” 

Odyssey  of  Ulysses 

Charles  Campo,  a former  Suffolk 
County  assistant  district  attorney,  success- 
fully prosecuted  Ulysses  Charles  for  the  rape 
and  robbery  of  three  women  in  Boston  in 
1984.  Campo’s  own  notes  discovered  more 
than  a decade  later  showed  one  victim’s 
description  of  her  attacker  didn’t  match 
Charles,  Superior 
Court  Justice  Bar- 
bara Rouse  found 
in  a decision  that 
resulted  in  Charles’ 


release  from  prison  in  2001. 

The  victim  said  she  believed  her  at- 
tacker was  circumcised.  Charles  is  not. 
Medical  records  showed  another  victim 
told  a doctor  in  the  hospital  shortly  after 
the  rapes  that  her  attacker  had  an  American 
accent,  according  to  a ruling  by  U.S.  District 
Court  Judge  Nancy  Gertner  in  a later  civil 
case  filed  by  Charles  against  the  City  of 
Boston.  At  trial,  Campo  had  entered  into 
a stipulation  that  the  victim  told  the  doctor 
the  attacker  spoke  with  an  accent  that  was 
“non- American,”  Gertner  wrote.  Charles 
has  a strong  Caribbean  accent. 

Rouse’s  decision  relied  chiefly  on  new 
DNA  evidence  that  excluded  Charles  as  the 
rapist.  But  she  also  said  Campo’s  failure  to 
disclose  the  victim’s  circumcision  descrip- 
tion of  the  attacker  was  sufficient  grounds 
in  itself  for  a new  trial.  Prosecutors  declined 
to  re-try  the  case. 

After  serving  nearly  two  decades  of  an 
80-year  sentence,  Charles  was  exonerated. 
He  later  was  awarded  13.75  million  in 
settlements  of  lawsuits  against  the  city  and 
the  Commonwealth. 

No  public  reprimand  of  Campo  could 
be  found  in  the  Board  of  Bar  Overseers’ 
searchable  records  online.  Asked  about 
Campo,  Constance  Vecchione,  the  board’s 
bar  counsel,  said  she  can’t  comment  on 
matters  outside  public  disciplinary  cases. 

Campo,  who  is  now  in  private  practice, 
said  he  “prosecuted  this  case  fairly”  and  “did 
not  misstate  evidence  or  enter  into  a stipula- 
tion believing  it  to  be  false. ’’The  wording  of 
the  stipulation  “was  agreed  to  by  both  sides 
and  supported  by  the  trial  testimony,”  and  it 
was  never  disputed  “that  the  assailant  had  a 
non- American  accent,”  he  said. 

Charles,  66,  now  lives  in  Roxbury. 
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In  an  interview,  he  called  the  settlements 
small  compensation  for  the  time  he  lost  in 
prison.  He  blamed  Campo  for  the  loss  of 
his  daughter,  who  killed  herself  while  he 
was  incarcerated. 

“My  daughter  was  never  the  same,  she 
lost  her  f***ing  mind  because  I was  in  prison, 
and  committed  suicide  over  this  piece  of 
garbage,”  he  said. 

Wayward  but  Anonymous 

When  judges  toss  convictions  or  in- 
dictments  due  to  misconduct,  they  almost 
always  omit  the  errant  prosecutor’s  name,  as 
they  did  in  all  but  seven  of  the  120  reversal 
decisions.  That  makes  it  difficult  to  identify 
those  with  a history  of  misconduct. 

Judges  shield  the  identities  because 
many  have  worked  as  prosecutors  and  they 
sympathize  with  their  heavy  workloads, 
and  because  they  share  a general  cultural 
norm  against  snitching  on  colleagues,  said 
Adam  Gershowitz,  a professor  at  William 
8c  Mary  Law  School  in  Virginia,  who  has 
argued  for  naming. 

Going  back  at  least  three  decades,  a 
handful  of  judges  in  Massachusetts  have 
called  their  colleagues  to  task  for  not 


naming  names. 

In  a 1983  decision  that  reversed  a 
first-degree  murder  conviction  because 
the  prosecutor’s  “trial  tactics”  were  so  egre- 
gious, Supreme  Judicial  Court  Justice  Ruth 
Abrams  blasted  her  colleagues’ insistence  on 
omitting  his  name: 

“The  prosecutor’s  misconduct  forces 
the  friends  and  family  of  the  victim  to  relive 
the  trauma  of  the  crime  and  again  suffer  the 
ordeal  of  a trial.  The  prosecutor’s  miscon- 
duct penalizes  the  defendant,  who  again 
must  undergo  the  fear  and  anxiety  associ- 
ated with  a criminal  trial.  Why,  then,  is  the 
prosecutor,  whose  conduct  results  in  such 
consequences,  not  named  in  our  opinion?” 

NECIR  identified  four  prosecutors 
whose  actions  prompted  judges  to  toss 
convictions  more  than  once.  Only  one 
was  disciplined  and  is  currently  in  private 
practice. 

The  Supreme  Judicial  Court  re- 
versed the  rape  conviction  of  David  Tucceri 
because  the  prosecutor,  Middlesex  County 
Assistant  District  Attorney  J.  William 
Codinha,  “failed  to  disclose”  a mugshot 
during  the  1978  trial  showing  the  defendant 
had  a mustache  at  the  time  of  the  crime 


even  though  the  victim  said  her  attacker 
was  clean-shaven. 

A search  of  the  bar  overseers’  public 
database  turned  up  no  Codinha  reprimand. 

The  Supreme  Judicial  Court  said  the 
prosecutor  “must  have  been,  and  certainly 
should  have  been,  aware  before  trial  that 
the  photographs  existed.”The  court  did  not 
name  Codinha,  whose  name  was  found  on 
Tucceri  trial  documents  in  a microfiche  ar- 
chive. 

The  Supreme  Judicial  Court  reversed 
another  of  his  cases  in  1983,  this  time  for 
what  one  of  the  SJC  judges  described  as 
“egregious”  conduct,  which  included  in- 
flammatory statements  that  likened  the 
murder  victim’s  body  to  “charred  meat.” 
During  the  trial  for  murder  and  arson, 
Codinha  commented  on  the  defendant’s 
decision  not  to  testify  at  the  trial  - a con- 
stitutional right  that  prosecutors  are  not 
supposed  to  question.  Upon  retrial,  the 
defendant  pleaded  guilty  and  received  a 
life  sentence. 

Codinha,  now  in  private  practice, 
served  in  Middlesex  for  about  six  years, 
including  as  chief  trial  counsel  in  the 
prosecutors’  office.  In  2013,  Governor 
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Wayward  Prosecutors  (cont.) 

Deval  Patrick  appointed  him  to  the  Judi- 
cial Nominating  Commission,  which  vets 
prospective  judges. 

In  a brief  phone  interview,  Codinha 
said  he  didn’t  remember  the  two  reversed 
cases,  out  of  the  many  he  prosecuted.  He 
didn’t  respond  to  subsequent  questions. 

Bogus  Confession 

Three  prosecutions  by  Francis  Bloom, 
a former  assistant  district  attorney  in 
Hampden  County,  resulted  in  convictions 
that  were  later  reversed  by  the  courts  in 
cases  that  involved  allegations  of  miscon- 
duct against  him. 

In  one  of  the  cases,  George  Perrot  was 
convicted  for  rape  and  armed  robbery  as 
part  of  two  break-ins  in  Springfield  in  1985, 
when  he  was  17  years  old. 

In  an  unsuccessful  appeal  in  1995, 
judges  upheld  Perrot’s  conviction  but 
slammed  Bloom’s  behavior,  saying  he  had 
“forged”  a “bogus”  post-conviction  confes- 
sion in  Perrot’s  name  that  implicated  him  in 
the  rapes  and  robbery  and  had  him  pointing 
the  finger  at  two  close  friends  in  another 
break-in.  The  aim  was  to  coerce  confessions 
from  the  friends,  the  judges  said. 

The  forged  statement  didn’t  come  to 
light  until  after  Perrot’s  original  trial,  and 
wasn’t  used  against  him. 

But  Perrot’s  lawyer  in  the  1995  appeal, 
Kenneth  Seiger,  argued  that  his  willingness 
to  make  up  a confession  cast  a shadow  over 
any  evidence  that  Bloom  used  to  get  the 
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conviction,  including  forensics  and  witness 
statements.  The  problem,  he  said  in  an  in- 
terview, is  that  the  jury  never  knew  Bloom 
was  capable  of  forging  a confession. 

“Wouldn’t  you  want  to  know  if  you 
were  on  the  jury?”  he  asked. 

In  January  of  this  year,  a judge  grant- 
ed Perrot’s  fourth  motion  for  a new  trial  on 
grounds  that  hair  evidence  and  expert  testimo- 
ny in  the  case  was  discredited  by  newer  science. 
He  was  released  from  prison,  prompting  an 
appeal  by  Hampden  County  prosecutors. 

Perrot’s  mom,  Beverly  Garrant,  said 
in  an  interview  that  the  prosecution  was 
“an  attack  on  my  family”  too  painful  to 
describe  - “almost  30  years  for  something 
he  didn’t  do.” 

Bloom  also  prosecuted  Mark  Schand, 
who  was  21  when  he  was  arrested  in  1986. 
A jury  convicted  him  of  first-degree  murder 
based  largely  on  the  testimony  of  eyewit- 
nesses. Three  of  the  key  witnesses  later 
recanted  - one  on  his  deathbed  - saying 
they  had  identified  Schand  in  a line-up  in 
exchange  for  Bloom’s  and  police  officers’ 
promises  of  lenient  treatment  in  separate 
charges  they  were  facing. 

Prosecutors  are  required  to  tell  the 
court  and  jury  when  they  have  made 
such  deals. 

In  Schand’s  trial,  Bloom  disclosed  a 
promise  to  one  witness  of  help  with  a prison 
placement.  In  later  court  proceedings,  he 
testified  he  made  no  other  promises. 

In  2013,  a judge  allowed  Schand  a 
new  trial  on  the  basis  of  new  eyewitness 
testimony  and  a recantation  by  one  witness. 
The  Hampden  County  District  Attorney’s 

office  dropped  the 

charges  against  him, 
which  resulted  in  his 
release,  and  denied 
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any  misconduct. 

Schand  said  his  civil  rights  were  vio- 
lated in  a lawsuit  he  filed  last  year,  naming 
Hampden  County  and  others.  He  alleged 
“a  system  that  rewarded  criminal  suspects 
for  cooperating  with  prosecution  authori- 
ties by  providing  false  testimony  and  false 
identifications”  in  exchange  for  leniency. 

Schand,  who  has  spent  more  than  half 
his  life  behind  bars,  said  when  he  went  to 
prison  his  wife  Mia  was  pregnant  with 
their  third  child,  who  is  now  28.  “I  missed 
their  entire  lives,”  Schand  said.  “Now  I’m  a 
grandfather.” 

After  leaving  prison  in  2013,  Schand 
said  he  had  trouble  finding  a job  because  of 
a nearly  three-decade  gap  in  employment 
history  and  the  sordid  tale  behind  it. 

“People  are  saying  if  you  did  27  years 
you  must  have  had  some  involvement  - I 
can  understand  that,”  he  said.  “I  said  just 
Google  the  case.” 

The  Board  of  Bar  Overseers  issued  a 
statement  reprimanding  Bloom  in  1993, 
describing  the  forged  confession  as  “rep- 
rehensible” and  “fraudulent.”  Eight  years 
later,  after  his  work  as  a prosecutor,  the 
board  publicly  reprimanded  him  again  for 
improper  financial  recordkeeping. 

Now  in  private  practice,  Bloom  offers 
“top  notch  representation  for  persons  se- 
verely injured  by  the  negligence  of  others,” 
according  to  his  website.  Bloom  declined 
to  be  interviewed  about  the  prosecutions. 

“I  put  it  behind  me  a long  time  ago,” 
he  said. 

Jailhouse  Snitch 

James  Rodwell  hasn’t  been  able  to  say 
that.  Imprisoned  for  more  than  30  years,  he 
has  asked  Middlesex  County  Superior  Court, 
in  the  latest  of  many  such  bids,  to  overturn  his 
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murder  conviction,  producing  what  he  says 
is  fresh  evidence  that  prosecutors  failed  to 
disclose  a testimony-for-favors  deal. 

A key  witness  who  allegedly  received 
the  deal,  David  Nagle,  testified  in  court 
that  Rodwell  confessed  to  the  crime  while 
they  were  both  in  the  same  jail.  Nagle, 
now  deceased,  was  being  held  for  armed 
robbery  and  had  been  a paid  informant  for 
the  U.S.  Drug  Enforcement  Administra- 
tion, according  to  court  records.  Middlesex 
prosecutors,  who  brought  the  case  against 
Rodwell,  have  said  over  the  years  that  Nagle 
received  no  compensation  or  favors  in  ex- 
change for  testifying  against  him. 

But  an  affidavit  by  Rodwell’s  attorney, 
Veronica  White,  says  Nagle  told  her  in 
2012,  in  a recorded  interview  just  months 


before  he  died,  that  a letter  he  wrote  to 
the  district  attorney’s  office  speaking  of 
“my  deal  to  testify  in  a murder  case”  was  a 
reference  to  the  Rodwell  trial.  Her  motion 
for  a new  trial  says  Nagle  perjured  himself. 

In  arguments  on  Rodwell’s  motion  last 
month,  White  said  police  and  prosecutors 
withheld  “mountains  of  exculpatory  evi- 
dence.” Assistant  District  Attorney  Laura 
Kirshenbaum  argued  that  Rodwell’s  claims 
about  Nagle  “can  be  easily  dismissed,”  and 
there  was  no  undisclosed  exculpatory  evi- 
dence in  his  case  file,  which  the  state  said 
it  lost. 

In  the  house  where  Rodwell  grew  up, 
the  family’s  Christmas  tree  is  still  up  in 
the  hopes  he  can  see  it  if  he’s  released.  He 
calls  his  parents  nearly  every  day.  He  said 


he  was  anxious,  as  they  expect  a decision 
imminently  on  his  appeal. 

“The  judge  has  my  life  in  his  hands 
right  now,”  Rodwell  said. 

Ed.  Note : Rodwell  was  denied  a new  trial  on 
May  20,  2016,  with  the  trial  court  reject- 
ing his  claim  that  prosecutors  had  failed 
to  disclose  a deal  with  Nagle  in  exchange 
for  his  testimony.  Rodwell  is  serving  a life 
sentence  without  parole;  his  attorneys  said 
they  would  appeal. 

This  article  was  origmally  published  by  The 
Eye,  a publication  of  the  New  England  Center 
for  Investigative  Reporting  (http://eye.  necir. 
org),  on  April 3, 201 6.  It  is  reprinted  with  the 
editor's  permission. 


Supervised  Release  Term  Does  Not  Limit 
Prison  Sentence  Upon  Violation 


The  Eleventh  Circuit  Court  of 
Appeals  held  “that  upon  revocation  of 
supervised  release  a defendant  may  be  sen- 
tenced to  the  felony  class  limits  contained  in 
[18  U.S.C.]  § 3583(e)(3)  without  regard  to 
imprisonment  previously  served  for  revoca- 
tion of  supervised  release.” 

After  the  third  revocation  of  his  fed- 
eral supervised  release,  John  Cunningham 
was  sentenced  to  24  months  in  prison.  He 
was  originally  sentenced  to  30  months’ 
imprisonment  with  three  years  of  super- 
vised release  for  failure  to  register  as  a sex 
offender.  He  violated  his  release  provisions 
and  was  sentenced  to  eight  months  in 
prison  and  24  months’  supervised  release. 
He  violated  again  and  received  a 14-month 
prison  sentence  with  14  months  of  super- 
vised release. 

Upon  the  third  violation,  the  court 
imposed  the  24-month  sentence  with  no 
supervised  release.  On  appeal,  Cunningham 
claimed  that  sentence  was  illegal  because 
it  exceeded  the  term  of  his  supervised 
release.  He  argued  the  aggregate  limita- 
tion contained  in  § 3583(h)  constrained 
the  sentence  “authorized  by  statute”  in  § 
3583(e)(3). 

In  other  words,  he  asserted  his  prison 
sentence  could  not  exceed  the  term  of 
supervised  release  ordered  by  the  district 
court.  The  Eleventh  Circuit  disagreed  on 
de  novo  review. 

The  appellate  court  discerned  Congress’ 
intent  by  examining  the  statute’s  history, 


which  demonstrated  that  1)  subsequent 
revocations  are  not  dependent  on  the  term 
of  supervised  release  initially  imposed;  2) 
statutory  caps  are  per-revocation  limits  not 
subject  to  aggregation;  and  3)  another  term 
of  supervised  release  may  be  imposed  after 
release  following  revocation  and  reimprison- 
ment subject  to  credit  for  prior  revocation. 

“While  the  aggregation  requirement 
of  § 3583(h)  places  an  indirect  constraint 
upon  the  total  amount  of  revocation  im- 
prisonment a defendant  may  receive,  it 


does  so  by  limiting  post-imprisonment 
supervision,  not  circumscribing  the  plain 
language  of  § 3583(e)(3),”  the  Court  of 
Appeals  wrote.  It  therefore  affirmed  Cun- 
ningham’s 24-month  sentence.  See:  United 
States  v.  Cunningham,  800  F.3d  1290  (11th 
Cir.  2015). 

Similar  arguments  regarding  aggregate 
limitations  on  federal  prison  sentences  im- 
posed after  violations  of  supervised  release 
have  been  rejected  by  the  D.C.,  Third  and 
Tenth  Circuit  courts.  P^ 
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Class-action  Certified  in  Challenge  to  Treatment 
of  Mentally  III  Mississippi  Prisoners 


In  September  2015,  a Mississippi 
federal  district  court  certified  as  a class- 
action  a lawsuit  challenging  the  treatment 
and  conditions  afforded  mentally  ill  pris- 
oners at  the  East  Mississippi  Correctional 
Facility  (EMCF).  The  court  further  held 
that  the  plaintiffs’  mental  health  experts 
could  testify  as  to  the  methodologies  used 
to  formulate  their  opinions. 

The  seven  claims  raised  in  the  civil 
rights  action  seek  to  “eliminate  the  substan- 
tial risks  of  serious  harm”  that  result  from 
alleged  inadequate  medical  and  mental 
health  care,  unsanitary  environmental 
conditions,  use  of  excessive  force  by  EMCF 
staff  and  use  of  solitary  confinement.  [See: 
PLN,  Jan.  2014,  p.24].The  facility  is  oper- 
ated by  private  prison  firm  Management 
& Training  Corp.;  it  was  previously  oper- 
ated by  GEO  Group  before  the  company 
discontinued  its  contracts  in  Mississippi  in 
2012.  [See:  PLN,  Nov.  2013,  p.30]. 

The  defendants  moved  under  Daubert 
v.  Merrill  Dow  Pharms.,  509  U.S.  579 
(1993)  to  exclude  the  expert  reports  and 
testimony  of  the  plaintiffs’  medical  and 
mental  health  experts,  Dr.  Terry  A.  Kupers, 
Dr.  Marc  Stern,  Dr.  Bart  Abplanalp  and 
Nurse  Practitioner  Madeline  LaMarre. 


by  David  M.  Reutter 

Under  Daubert,  an  expert’s  opinion  must 
be  assessed  to  determine  “whether  the 
reasoning  or  methodology  underlying  the 
testimony  is  scientifically  valid.”  To  be 
admissible,  an  “expert’s  testimony  must  be 
reliable  at  each  and  every  step.” 

The  challenge  by  the  defendants  was 
to  the  experts’  methodologies  applied  to 
formulate  their  opinions.  The  district  court 
wrote  that  while  the  “Defendants  have 
shown  that  the  qualitative  methodologies 
used  by  Plaintiffs’ experts  raise  questions  re- 
garding bias,  and  whether  it  is  scientifically 
permissible  to  make  inferences  as  to  the 
whole  EMCF  prisoner  population  based 
on  selective  sampling  of  medical  records  of 
only  a few  inmates,  the  Court  finds  these  is- 
sues go  more  to  the  credibility  of  the  expert 
opinions  as  opposed  to  undermining  the 
methodologies  used  by  Plaintiffs’  experts 
in  formulating  those  opinions.” 


Oregon  prisoners  who  complete  a 
parenting  program  are  significantly 
less  likely  to  engage  in  criminal  behavior 
and  substance  abuse  after  release,  a long- 
term study  found. 

More  than  half  of  America’s  2.3  million 
prisoners  have  children  under  the  age  of 
18  according  to  a 2010  Pew  study.  In  other 
words,  one  of  every  28  children  in  the  U.S. 
has  an  incarcerated  parent.  Around  half 
of  incarcerated  parents  were  their  child’s 
primary  financial  provider  before  being 
arrested.  According  to  another  study  by 
the  Brookings  Institute,  African  American 
parents  who  did  not  graduate  from  high 
school  are  50  percent  more  likely  to  spend 
time  behind  bars  before  their  child’s  four- 
teenth birthday. 

“If  we  are  going  to  improve  the  lives  of 
children  and  keep  them  safe  and  healthy,  if 
we  are  going  to  reduce  poverty,  stop  crime, 
and  make  communities  safer,  we  must  find 
effective  methods  of  intervening  in  and 
breaking  the  intergenerational  cycle  of 


The  district  court  then  turned  to  the 
plaintiffs’  motion  to  certify  the  case  as  a 
class-action.  The  court  granted  the  motion 
after  finding  the  plaintiffs  met  all  the  re- 
quirements of  Fed.R.Civ.P.  23,  and  created 
a class  comprised  of  all  EMCF  prisoners 
and  three  subclasses:  the  Isolation  subclass, 
the  Mental  Health  subclass,  and  the  Units 
5 and  6 subclass. 

The  case  remains  pending,  with  the 
parties  engaging  in  discovery  and  a bench 
trial  scheduled  to  begin  in  July  2017.  The 
class  members  are  represented  by  attorneys 
with  the  ACLU’s  National  Prison  Project, 
the  Southern  Poverty  Law  Center  and  the 
law  firm  of  Covington  & Burling,  LLP,  as 
well  as  attorneys  Elizabeth  Alexander  and 
Mari  K.  Bonthuis.  See:  Dockery  v.  Fischer, 
U.S.D.C.  (S.D.  Miss.),  Case  No.  3:13-cv- 
00326-TSL-JCG;  2015  U.S.  Dist.  LEXIS 
135853. P 


criminal  behavior,”  said  Colette  S.  Peters, 
Director  of  the  Oregon  Department  of 
Corrections  (ODOC).  “To  do  that,  we 
must  look  to  the  needs  of  the  children  of 
incarcerated  parents.” 

Teaching  prisoners  good  parenting 
skills  is  an  important  step  in  breaking  that 
cycle,  according  to  Peters.  To  that  end, 
ODOC  officials  partnered  with  the  Oregon 
Social  Learning  Center  and  Pathfinders  of 
Oregon  in  2003  to  develop  the  “Parent- 
ing Inside  Out”  (PIO)  curriculum.  PIO 
teaches  prisoners  effective  parenting  skills 
and  promotes  closer  relationships  with 
their  children. 

Program  results  are  promising  accord- 
ing to  a $2.1  million,  five-year  study  that 
tracked  359  PIO  graduates  one  year  after 
release.  Study  participants  were  parents  of 
children  between  three  and  eleven  years 
old  who  had  some  past  and  expected  future 
parenting  role.  Fifty  percent  were  men  and 
41%  were  racial  and  ethnic  minorities.  The 
research  team,  led  by  Dr.  J.  Mark  Eddy, 
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compared  the  program  graduates  to  a con- 
trol group  that  received  little  or  no  prison 
parenting  education. 

The  study  examined  PIO  impact 
on  recidivism,  substance  abuse,  parental 
participation  and  attitude.  Researchers 
found  that  women  PIO  graduates  were 
48%  less  likely  than  the  control  group  to 
have  been  rearrested  one  year  after  release. 
Male  graduates  were  27%  less  likely  to  have 
been  rearrested.  All  graduates  were  91% 
less  likely  than  non-graduates  to  report 
having  engaged  in  criminal  behavior  one 
year  after  release;  they  were  also  66%  less 
likely  to  report  substance  abuse  during  the 
same  period. 

Program  graduates  scored  significantly 
higher  than  the  control  group  on  prison 
adjustment  scores  and  reported  more  total 
family  contact,  involvement  in  the  lives  of 
their  children  and  use  of  positive  reinforce- 
ment. They  also  had  lower  parental  stress 
scores  and  dramatic  reductions  in  depres- 
sion when  compared  to  the  control  group. 

After  reviewing  the  study,  the  U.S. 
Substance  Abuse  and  Mental  Health 
Services  Administration  added  PIO  to  its 
National  Registry  of  Evidence-Based  Pro- 


grams and  Practices,  according  to  Mindy 
Clark,  director  of  national  outreach  for 
Pathfinders  of  Oregon. 

“Parenting  Inside  Out  is  the  only  par- 
enting program  for  incarcerated  or  criminal 
justice-involved  parents  that  has  demon- 
strated a positive  impact  on  both  parents 
and  children,”  said  Clark.  “It  gives  children 
a parent  who  is  engaged  with  their  lives  and 
can  help  them  through  the  tough  times  and 
good  times  - even  from  a distance.” 

“I  went  straight  to  making  lunches, 
taking  my  kids  to  school,  putting  them  to 
bed,  setting  expectations.  I know  without 
a doubt  that’s  because  of  the  program, 
because  there’s  no  way  my  kids  would 
have  been  able  to  trust  me,  had  I not 
had  all  that  practice  before  I left  prison,” 
stated  Nova  Sweet,  a former  prisoner  at 
the  Coffee  Creek  Correctional  Facility 
who  participated  in  a similar  parenting 
curriculum  called  the  Family  Preservation 
Project  (FPP). 

FPP  suspended  operations  in  2014  due 
to  a lack  of  funding.  After  intense  lobbying 
from  participating  prisoners,  the  ODOC 
announced  in  August  2015  that  it  would  ex- 
tend the  program  for  another  two  years.  As 


part  of  Senate  Bill  5507,  FPP  was  granted 
$400,000  in  general  fund  appropriations 
and  now  formally  falls  under  the  YWCA’s 
Portland  chapter. 

“We’re  looking,  in  partnership  with 
the  Department  of  Corrections,  to  see  if 
we  can  serve  more  women,  just  as  deeply, 
and  to  expand  on  our  work  with  the  women 
to  support  each  other  inside  the  prison,” 
said  YWCA  executive  director  Susan 
Stoltenberg. 

The  program  re-launched  in  Septem- 
ber 2015  and  facilitates  bimonthly  visits 
between  about  a dozen  prisoners  and  their 
children.  It  also  provides  training  and  sup- 
port from  social  workers,  and  offers  support 
to  the  children’s  caregivers  on  the  outside. 

“They’ve  given  me  hope  that  someday 
I will  be  able  to  have  my  baby  back  in  my 
care,”  said  an  FPP  participant,  who  also 
stated  the  quality  bonding  time  with  her 
daughter  and  the  emotional  support  she 
received  from  program  staff  helped  her  cope 
with  her  incarceration. 

Sources:  The  Oregonian , www.parentingin- 
sideout.org,  www.oph.org, www.ywcapdx.org, 
http://thinkprogress.  org 
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Indiana  Federal  Court  Certifies  Habeas  Corpus  Class  of  Prisoners 
Disciplined  for  Refusing  to  Admit  Guilt  in  Sex  Offender  Program 

by  Matt  Clarke 


On  September 30, 2015, aU.S.district 
court  certified  a class  of  Indiana  state 
prisoners  who  refused  to  admit  their  guilt  as 
part  of  the  Indiana  Sex  Offender  Monitor- 
ing and  Management  Treatment  Program, 
and  who  were  subjected  to  disciplinary 
sanctions  as  a result. 

In  2006,  the  Indiana  Department  of 
Correction  (DOC)  made  participation  in 
the  program  mandatory  for  any  prisoner 
with  a prior  sex  offense  conviction.  Ad- 
mitting guilt  and  providing  a list  of  prior 
offenses,  including  unadjudicated  crimes, 
is  a required  part  of  the  program.  The  in- 
formation is  not  private  and  may  be  shared 
with  DOC  personnel,  parole  and  probation 
officials,  child  protective  services,  law  en- 
forcement, and  sex  offender,  mental  health 
and  substance  abuse  treatment  providers. 

Donald  Lacy,  an  Indiana  prisoner,  re- 
fused to  admit  his  guilt.  He  was  disciplined, 
lost  around  2,460  days  of  good  time  and 
was  demoted  in  time-earning  class.  He  then 
filed  a civil  rights  action  under  42  U.S.C.  § 
1983,  alleging  that  his  loss  of  good  time  and 
time-earning  class  as  a result  of  disciplinary 
action  for  refusing  to  admit  guilt  violated 
his  Fifth  Amendment  right  against  self- 
incrimination. 

The  district  court  dismissed  the  com- 
plaint for  failure  to  state  a claim  upon 
which  relief  could  be  granted.  Lacy  ap- 
pealed. The  Seventh  Circuit  reversed,  but 
held  that  because  Lacy  sought  restoration 
of  his  good  time  credits,  his  claims  should 
have  been  brought  in  a habeas  corpus  pe- 
tition. Lacy  agreed  to  convert  his  lawsuit 
into  a habeas  corpus  action  pursuant  to  28 
U.S.C.  § 2254. 

On  remand  the  district  court  examined 
Lacy’s  motion  for  class  certification,  noting 
that  a procedure  similar  to  Federal  Rule 
of  Civil  Procedure  23  was  appropriate  for 
habeas  actions.  Lacy’s  case  was  consolidated 
with  those  of  five  other  Indiana  prisoners 
who  had  filed  similar  habeas  petitions.  The 
court  held  that  they  were  adequate  repre- 
sentatives of  the  class,  and  that  the  action 
met  the  criteria  for  numerosity,  commonal- 
ity and  typicality. 

Therefore,  the  district  court  certified 
a class  that  included  all  DOC  prisoners 


who  were  required  to  participate  in  the  Sex 
Offender  Monitoring  and  Management 
Treatment  Program  but  refused  to  do  so  be- 
cause they  would  not  confess  their  guilt  on 
the  primary  offense  or  disclose  other  crimi- 
nal conduct  as  required  by  the  program,  and 


PENNSYLVANIA  GOVERNOR  TOM  WOLF 
imposed  a moratorium  on  the  death 
penalty  in  early  2015;  predictably,  the 
move  was  lauded  by  opponents  of  capital 
punishment  and  despised  by  those  in 
favor  of  the  death  penalty.  State  prosecu- 
tors petitioned  the  Pennsylvania  Supreme 
Court  to  overturn  the  moratorium  but 
were  unsuccessful. 

Governor  Wolf’s  decision  to  imple- 
ment the  moratorium  on  February  13,2015 
involved  the  case  of  Terrance  Williams, 
who  was  convicted  of  murder  and  robbery 
in  1984  and  sentenced  to  death.  Having 
exhausted  his  appeals  and  facing  execution, 
Williams  was  granted  a reprieve  by  Wolf, 
who  extended  the  reprieve  to  all  death  row 
prisoners.  [See:  PLN,  Feb.  2016,  p.44]. 

Wolf  took  office  in  January  2015  after 
defeating  Governor  Tom  Corbett,  a former 
prosecutor  who  signed  48  death  warrants 
during  his  four-year  stint  as  governor.  Dur- 
ing the  gubernatorial  campaign,  Wolf  had 
declared  his  support  for  a moratorium  on 
capital  punishment.  Pennsylvania  has  not 
executed  a prisoner  since  1999  and  carried 
out  only  three  executions  since  1978. There 
were  175  prisoners  on  the  state’s  death  row 
as  of  November  1,2016. 

In  announcing  the  moratorium,  Gov- 
ernor Wolf  noted  that  around  150  people 
sentenced  to  death  have  been  exonerated 
nationwide,  including  three  from  Penn- 
sylvania. Philadelphia  civil  rights  attorney 
David  Radovsky  added  that  more  than  100 
people  have  been  removed  from  the  state’s 
death  row  because  courts  found  their  trials 
were  unfair. 

“His  death  penalty  moratorium  is,  in 


who  were  subjected  to  disciplinary  sanc- 
tions in  the  form  of  lost  good  time  credits 
and/or  demotion  in  time-earning  class  as  a 
result.  The  case  remains  pending.  See:  Lacy 
v.  Butts , U.S.D.C.  (S.D.  Ind.),  Case  No. 
l:13-cv-00811-RLY-DML.  P 


reality,  a political  statement  without  public 
discourse  or  input.  Or,  apparently,  without 
consideration  for  those  victims  left  behind,” 
state  Republican  leaders  said  in  a statement 
opposing  the  governor’s  decision. 

However,  Wolf  said  the  moratorium 
was  not  an  “expression  of  sympathy  for  the 
guilty  on  death  row,  all  of  whom  have  been 
convicted  of  committing  heinous  crimes”; 
rather,  his  executive  order  was  “based  on 
a flawed  system  that  has  proven  to  be  an 
endless  cycle  of  court  proceedings  as  well 
as  ineffective,  unjust  and  expensive.”  The 
moratorium,  imposed  pending  the  results 
of  a task  force  report  on  capital  punish- 
ment in  Pennsylvania,  resulted  in  political 
pushback. 

State  Rep.  Ron  Marsico,  chair  of  the 
House  Judiciary  Committee,  said  he  would 
hold  hearings  on  the  importance  of  the 
death  penalty.  “I  want  to  give  advocates 
of  both  sides  of  the  issue,  prosecutors, 
law  enforcement  officials,  and  legislators 
an  open  and  fair  discussion  about  capital 
punishment,  and  I want  to  make  certain  the 
stories  of  the  victims  are  not  forgotten,”  he 
stated  in  March  2015. 

A challenge  to  the  moratorium  was 
filed  in  the  state  Supreme  Court  by 
Philadelphia  District  Attorney  R.  Seth 
Williams.  The  substance  of  the  petition 
was  an  assertion  that  Governor  Wolf  had 
overstepped  his  constitutional  bounds  by 
issuing  reprieves  without  a set  expiration 
date,  and  that  such  reprieves  must  be  is- 
sued individually  based  on  the  merits  of 
each  prisoner’s  case  rather  than  as  a blanket 
moratorium. 

Williams  was  joined  by  the  Penn- 
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sylvania  District  Attorneys  Association, 
which  filed  an  amicus  brief  in  support  of 
the  petition.  Aside  from  echoing  Williams’ 
arguments,  the  DA’s  association  claimed 
that  by  removing  the  threat  of  a death 
sentence,  the  ability  of  prosecutors  to  reach 
plea  agreements  might  be  compromised. 
Further,  prosecutors  felt  the  moratorium 
may  unfavorably  color  the  death  penalty  in 
the  eyes  of  judges  and  jurors. 

Nevertheless,  on  December  21, 2015, 
the  state’s  high  court  rejected  those  argu- 
ments and  unanimously  upheld  Wolf’s 
moratorium  on  capital  punishment.  The 
Pennsylvania  Supreme  Court  wrote, 
“[A]t  the  time  the  reprieve  power  was 
adopted  in  the  1790  Constitution,  the 
Governor’s  authority  to  issue  a reprieve 
was  not  understood  as  being  limited  to 
granting  reprieves  with  a specific  end  date 
or  for  a purpose  relating  only  to  the  pris- 
oner’s unique  circumstances,  but  rather 
encompassed  any  temporary  postpone- 
ment of  sentence.”  See:  Commonwealth  of 
Pennsylvania  v.  Williams,  129  A.3d  1199 
(Pa.  2015). 

While  Republican  leaders  sought  to 
demonize  Governor  Wolf  for  imposing 


the  moratorium,  the  state  legislature  had 
established  a bipartisan  task  force  in  2011 
to  study  the  death  penalty  and  whether  it 
can  be  administered  legally  and  effectively. 
The  task  force  was  supposed  to  issue  a final 
report  in  December  2013,  but  the  deadline 
was  extended.  Wolf  said  the  moratorium 
will  remain  in  effect  until  he  has  reviewed 
the  task  force’s  report. 

“The  Pennsylvania  Senate  has  recog- 
nized the  need  for  the  commonwealth  to 
examine  the  capital  punishment  system,” 
stated  Shawn  Nolan,  chief  of  the  Philadel- 
phia Federal  Defender’s  Capital  Flabeas 
Unit.  “In  light  of  the  ongoing  bipartisan 
state  legislative  commission,  and  given  the 
well-documented  problems  with  Pennsyl- 
vania’s death  penalty,  the  governor’s  decision 
to  grant  a reprieve  and  issue  a moratorium 
is  appropriate.” 

The  task  force’s  report  is  expected  to  be 
released  by  the  end  of  2016.  FT 

Sources:  www.post-gazette.com,  www. 
huffingtonpost.com,  www.pennlive.com, 
www.politico.com,  Philadelphia  Enquirer, 
www.wtae.com, www.triblive.com,  www. 
cor.pa.gov 
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Federal  Judge  Orders  Texas  Department  of  Criminal 
Justice  to  Provide  Safe  Water  to  Prisoners 


OnJune  21, 2016,  U.S.  District  Court 
Judge  Keith  Ellison  ordered  the  Texas 
Department  of  Criminal  Justice  (TDCJ) 
to  provide  prisoners  at  the  Wallace  Pack 
Unit  in  Navasota  with  drinking  water  free 
of  unsafe  levels  of  arsenic.  Prisoners  at  the 
facility  had  filed  suit  in  2014,  seeking  relief 
not  only  from  the  contaminated  water  but 
also  the  extreme  heat  levels  that  often  reach 
100  degrees. 

Judge  Ellison  issued  a preliminary 
injunction  to  prevent  further  constitutional 
deprivations  at  Wallace  Pack.  “It  is  undis- 
puted that,  since  2006,  the  drinking  water 
at  the  Wallace  Pack  Unit  has  contained 
between  two  and  four-and-a-half  times  the 
amount  of  arsenic  permitted  by  the  EPA  ... 
the  prisoners  ...  are  forced  both  to  endure 
extremely  high  temperatures  and  to  drink 
water  with  impermissibly  high  levels  of 
arsenic,”  he  wrote. 

Safe  environmental  conditions  for 
prisoners,  including  safe  drinking  water, 
have  been  a priority  for  the  Human  Rights 
Defense  Center  through  its  Prison  Ecology 
Project,  and  Prison  Legal  News  has  previ- 
ously reported  on  arsenic-tainted  water  at 
Wallace  Pack.  [See:  PLN,  Sept. 2015, p. 12]. 

According  to  PLN  contributing  writer 
Christopher  Zoukis,“One  of  the  attorneys 
for  the  inmates  said  that  the  [Texas]  prison 
system  has  unacceptably  known  about 
the  unsafe  arsenic  levels  since  2006,  and 
inmates  have  made  comments  about  the  ex- 
treme conditions,  noting  that  the  heat  and 
humidity  can  cause  difficulty  breathing.” 

Judge  Ellison  noted  that  non-prisoners 
have  a choice,  and  if  their  water  is  tainted  they 
“can  find  or  buy  a different  water  source  to 
drink  from;  [they]  can  buy  and  use  a personal 
water  filter,  and  can  even  move,  if  [they]  wish, 
if  the  water  system  has  not  been  fixed  within 
a year  or  within  ten  years . For  prisoners,  those 
options  obviously  do  not  exist.” 

He  also  recognized  the  health  risks 
due  to  excessive  heat  levels  but  declined  to 
order  the  TDCJ  to  provide  air  conditioning, 
stating,  “ [A]  n order  from  this  Court  making 
such  respite  areas  mandatory,  rather  than 
voluntary,  could  have  a negative  impact  on 
the  operation  of  the  Wallace  Pack  Unit.” 
Although  Judge  Ellison  acknowledged 


by  Derek  Gilna 

“the  Constitution  ‘does  not  mandate  com- 
fortable prisons,’”  he  also  noted  the  “Eighth 
Amendment  imposes  on  prison  officials 
the  duty  to  provide  humane  conditions  of 
confinement....  This  Court  believes  that 
among  the  duties  imposed  by  the  Eighth 
Amendment  is  the  duty  to  provide  safe 
drinking  water  when  the  temperatures  are 
so  hot  that  excessive  water  consumption  is 
recommended,  and  necessary,  to  prevent 
heatstroke  or  other  heat-related  injuries.” 

The  preliminary  injunction  concluded 
that  the  TDCJ’s  “current  and  ongoing 
conduct  violates  contemporary  standards  of 
decency,”  and  ordered  Texas  prison  officials 
to  “provide  drinking  water ...  that  conforms 
with  EPA  maximum  contaminant  level 
requirements  for  arsenic  beginning  not 
later  than  fifteen  days  from  the  date  of  this 
Order  to  provide  drinking  water  ...  which 
complies  with  EPA  standards.” 


Correctional  facilities  in  Alaska  are 
confronted  with  a record  number  of 
prisoners  with  mental  illnesses.  In  February 
2016,  KTUU  reported  that  65%  of  Alaskan 
prisoners  suffered  from  some  form  of  men- 
tal health  problem  while  80%  had  drug  or 
alcohol  addictions.  The  lack  of  resources  to 
properly  treat  those  prisoners  has  resulted 
in  disastrous,  even  deadly  consequences. 

According  to  the  Alaska  Department 
of  Corrections  (ADOC),  42%  of  state 
prisoners  have  a diagnosable  mental  ill- 
ness or  cognitive  disability.  Of  those,  20% 
are  considered  “severely  and  persistently” 
mentally  ill. 

Many  prisoners  with  mental  health 
problems  are  confined  for  crimes  that  were 
committed  due  to  their  mental  illness.  In 
June  2016,  Alaska  Dispatch  News  reported 
ongoing  discriminatory  treatment  in  the 
parole  process  for  prisoners  with  mental 
health  issues,  including  violations  of  the 
Americans  with  Disabilities  Act  and  Reha- 
bilitation Act.  Treatment  for  mental  illness 


A week  before  the  preliminary  injunc- 
tion was  issued  the  district  court  granted 
class  certification  in  the  lawsuit,  with  sub- 
classes for  heat-sensitive  prisoners  and 
disabled  prisoners  housed  at  the  Wallace 
Pack  Unit.  The  TDCJ  has  appealed  and 
filed  a motion  to  stay  the  preliminary 
injunction,  which  was  denied  on  August 
17,  2016.  The  case  remains  pending.  See: 
Cole  v.  Livingston , U.S.D.C.  (S.D.  Texas), 
Case  No.  4:14-cv-01698;  2016  U.S.  Dist. 
LEXIS  80345. 

According  to  the  United  Nations,  “The 
human  right  to  water  ...  [is]  indispensable 
for  leading  a human  life  in  dignity....  We 
should  be  ensuring  these  rights  for  all  peo- 
ple, including  those  who  are  incarcerated. 
It  should  not  require  lawsuits  or  multiple 
deaths  before  safe  water  is  provided.”  Fi 

Additional  source:  www.huffingtonpost.com 


is  not  easily  obtainable,  and  prisons  and  jails 
have  become  de  facto  mental  health  facilities. 
In  fact,  there  are  three  times  as  many  beds  in 
Alaska’s  jails  as  there  are  at  the  state’s  psy- 
chiatric hospital,  which  focuses  mainly  on 
people  having  mental  health  emergencies. 

The  50  beds  available  at  the  Alaska 
Psychiatric  Institution  (API)  are  designed 
for  short-term  placement.  “Alaska’s  history, 
traditions  and  culture  have  long  placed  a 
strong  emphasis  on  individual  liberties  and 
individual  rights,”  said  Melissa  Ring,  API’s 
director.  “There  has  been  a conscious  decision 
within  the  state  government  to  uphold  those 
rights  and  not  have  institutionalization  in 
hospitals  and  nursing  homes.  Therefore,  few 
of  such  placements  are  available.  And  the  laws 
are  very  stringent  regarding  rights  of  persons 
with  mental  illness  to  choose  whether  to 
receive  treatment,  take  medication,  stay  in  a 
hospital,  or  live  in  a shelter  or  on  the  street.” 

However,  the  choice  to  receive  treat- 
ment is  not  easily  accomplished  once  made. 
To  obtain  mental  health  services,  the  “per- 
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son  must  have  the  presence  of  mind  and 
tenacity  to  navigate  a complicated  system 
that  can  be  daunting  in  the  best  of  circum- 
stances,” Alaska  Dispatch  News  reported, 
citing  Francine  Harbour,  director  of  the 
Anchorage  chapter  of  the  National  Alliance 
on  Mental  Illness. 

Mark  Bolus,  who  was  diagnosed  with 
schizophrenia,  tried  to  receive  treatment  from 
an  Anchorage  non-profit  but  his  mother, 
Maria  Ruthburn,  said  he  was  too  “high 
functioning”  and  was  turned  away  “He  wasn’t 
crazy-crazy,”  said  his  friend,  Zane  Miller. 

Bolus’  inappropriate  behavior  landed 
him  in  trouble  with  the  law,  which  made  it 
harder  for  him  to  find  a job  and  housing. 
In  a short  time,  his  mental  illness  led  to  a 
probation  violation  and  jail.  Incarceration 
is  not  a good  setting  for  the  mentally  ill. 

“No,  it’s  not  a therapeutic  environ- 
ment,” said  Steve  W illiams,  chief  operating 
officer  of  the  Alaska  Mental  Health  Trust 
Authority.  The  default  “treatment”  is 
typically  isolation  because  prisons  are  ill- 
equipped  to  deal  with  people  who  have 
mental  health  problems.  The  results  can  be 
deadly,  as  solitary  confinement  is  known  to 
exacerbate  mental  illness. 

Two  mentally  ill  prisoners  died  while  in 
segregation  at  the  Anchorage  Correctional 
Complex,  among  a spate  of  other  deaths 
in  ADOC  facilities.  In  April  2014,  Davon 
Mosley,  20,  who  was  bipolar  and  schizo- 
phrenic, died  of  bleeding  ulcers  - a treatable 
condition.  He  had  reportedly  threatened 
to  commit  suicide,  was  pepper  sprayed  and 
tried  to  wash  off  the  spray  using  water  from 
his  toilet.  California  prison  guards  who 


arrived  to  extradite  him  to  face  charges  in 
California  refused  to  take  him  into  custody 
due  to  his  mental  health  condition,  and  he 
spent  several  days  naked  in  his  cell  without 
treatment  before  he  died. 

The  following  month,  on  Mothers’ 
Day,  Mark  Bolus  hung  himself  in  his  cell. 
“I  wonder  if  he  thought  he  was  giving  me  a 
gift,”  said  Ruthburn,  “in  the  end  of  10  years 
of  his  suffering.” 

Bolus’  suicide,  as  well  as  the  deaths 
of  Mosley  and  other  Alaskan  prisoners, 
prompted  an  independent  investigation  or- 
dered by  the  governor  that  found  significant 
problems  in  the  ADOC.  Specifically,  among 
other  deficiencies,  it  found  that  suicide  pre- 
vention guidelines  had  not  been  updated  in 
two  decades;  that  there  was  an  inadequate 
internal  investigation  process  for  reviewing 
prisoner  deaths;  that  people  who  were  jailed 
for  being  dmnk  did  not  receive  adequate 
medical  care;  and  that  the  use  of  solitary 
confinement  was  questionable  in  some  cases. 

According  to  another  finding,  state 
attorneys  with  the  Alaska  Department  of 
Law  had  discouraged  thorough  reviews  into 
prisoners’ deaths  by  expressing  concerns  “that 
documenting  all  the  facts  around  an  inmate 
death  might  make  it  easier  for  the  state  to 
be  found  financially  liable  for  the  death.” 

Following  the  results  of  the  investiga- 
tion, which  Governor  Bill  Walker  called 
“troubling”  and  “disturbing”  at  a November 
2015  press  conference,  prisoners  in  solitary 
confinement  are  now  supposed  to  receive 
visits  from  mental  health  workers  twice 
a week,  who  will  provide  more  thorough 
check-ins.  Additionally,  the  ADOC  said 


it  was  adding  a third  unit  at  the  Anchor- 
age Correctional  Complex  to  offer  clinical 
services  for  mentally  ill  prisoners. 

ADOC  Commissioner  Ron  Taylor 
resigned  on  November  15,2015,  apparently 
as  a direct  result  of  the  investigative  report 
into  prisoner  deaths. 

Regardless,  Ruthburn  called  the  con- 
tinued practice  of  imprisoning  people  with 
mental  health  problems  a sad  state  of  affairs. 
“When  incarceration  is  the  best  a parent  can 
hope  for,  something  is  very  wrong,”  she  said. 
“We  all  failed.” 

Sources:  Alaska  Dispatch  News,  www.ktuu. 
com 
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Collecting  Unpaid  Booking  Fees  in 
Colorado  may  be  Illegal,  Experts  Say 


According  to  legal  experts,  unpaid 
jail  booking  fees  that  sheriff’s  depart- 
ments across  Colorado  have  collected  for 
years  may  violate  state  law  if  the  fees  are 
being  taken  from  people  who  are  repeat- 
edly arrested,  such  as  the  mentally  ill  and 
the  homeless.  But  that  hasn’t  stopped  at 
least  six  counties  from  continuing  the 
practice. 

In  2004,  Colorado  lawmakers  autho- 
rized sheriff’s  departments  statewide  to 
collect  up  to  130  from  everyone  booked 
into  a countyjail, which  opponents  called  a 
tax  on  the  poor.  See  C.R.S.  § 30-l-104(n). 
For  those  who  can’t  afford  to  pay  when 
they’re  arrested,  the  jail  runs  an  ongoing 
tab,  leaving  some  people  owing  hundreds 
of  dollars  that  can  be  seized  if  they  are 
repeatedly  re-arrested  and  booked  into 
jail  again. 

The  Denver  Post  reported  in  July  2005 
that  jail  booking  fees  would  be  “collected 
from  those  who  can  and  should  pay,”  ac- 
cording to  George  Epp,  executive  director 
of  the  Colorado  Sheriffs  Association.  “The 
money  is  going  to  come  from  the  drunk 
drivers  and  wife  beaters  and  the  simple 
assaults  and  shoplifters,  and  those  people 
that  have  money  when  they’re  booked,”  he 
said.  Within  the  first  month  of  charging 
the  fee,  Denver  County  collected  around 

$30,000. 

However,  “[t]he  plain  reading  of  the 
statute  says  they  should  collect  the  fee  up- 
front,” said  Sean  McDermott,  president  of 
the  Colorado  Criminal  Defense  Bar.  “It’s 
similar  to  a low-income  person  running 
up  a debt,  whether  it  be  a payday  loan  or 
a credit  card  they  cannot  pay  off. ’’The  law 
states  that  booking  fees  “shall  be  collected 
directly  from  prisoners  at  the  time  of  com- 
mitment,’’but  does  not  authorize  deferring 
the  collection  of  unpaid  fees  to  future  jail 
bookings. 

Denver’s  City  Attorney’s  Office  and 
Office  of  the  Independent  Monitor  decided 
in  2013  that  tracking  and  collecting  unpaid 
fees  from  people  booked  into  jail  multiple 
times  violated  the  2004  statute,  and  re- 
quired the  Denver  Sheriff  Department  to 
stop  collecting  past-due  fees. 

“A  key  purpose  of  this  fee  was  to  benefit 
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the  mentally  ill  and  indigent  inmates,  and  I 
was  concerned  that  - in  practice  - it  could 
be  disproportionately  impacting  these  very 
populations,”  said  Nicholas  E.  Mitchell, 
Denver’s  Independent  Monitor. 

The  Denver  Sheriff  Department’s 
decision  to  stop  collecting  unpaid  book- 
ing fees  caused  its  fee  revenue  to  drop  to 
a seven-year  low,  reducing  the  annual  total 
of  past-due  jail  booking  fees  by  more  than 
$113,000. 

The  2004  law  authorizing  booking  fees 
also  requires  that  20%  of  the  revenue  from 
the  fees  be  dedicated  to  mental  health  and 
substance  abuse  programs,  and  another 
20%  used  for  deputies  to  receive  training 
on  handling  mental  health  crises.  Without 
collecting  the  unpaid  booking  fees,  the 
programs  and  training  would  theoretically 
take  a financial  hit. 

At  least  six  of  Colorado’s  largest 
sheriff’s  offices  - in  Arapahoe,  Boulder, 
Douglas,  El  Paso,  Jefferson  and  Larimer 
counties  - have  apparently  decided  that’s 
a hit  they  can’t  afford  to  take,  even  if  it 
violates  state  law. 

El  Paso  County  Sheriff’s  Office  Sgt. 
Greg  White  said  the  issue  was  presented 


The  ACLU  filed  a lawsuit  last  year 
on  behalf  of  defendants  declared  in- 
competent to  stand  trial  who  languish  in 
county  jails  across  California  while  they 
await  transfers  to  state  mental  health  fa- 
cilities. 

When  the  suit  was  filed  jointly  by 
ACLU  chapters  in  both  northern  and 
southern  California  in  July  2015,  between 
300  and  400  incompetent  defendants  were 
pending  admission  to  the  Department  of 
State  Hospitals  (DSH).  Although  state  law 
mandates  the  transfer  of  those  defendants 
to  a treatment  facility  within  35  days,  the 
average  wait  time  was,  at  one  point,  more 
than  75  days. 


to  the  county’s  legal  adviser  several  years 
ago,  who  determined  the  collection  of  past- 
due  fees  was  permitted  under  the  law.  The 
county  collected  more  than  $421,000  in 
booking  fees  in  2013.  In  Jefferson  County, 
which  brought  in  $331,601  in  booking  fees 
that  same  year,  officials  began  reviewing 
their  policy  once  the  Denver  Post  contacted 
them  about  the  issue. 

Larimer, Boulder  and  Douglas  counties, 
meanwhile,  said  they  have  no  immediate 
plans  to  change  their  jail  booking  fee  col- 
lection practices. 

Eric  Smith,  a programs  manager  for 
the  Mental  Health  Center  of  Denver, 
opposes  the  booking  fees,  calling  them 
“an  unfair  tiered  system  as  far  as  people 
who  have  those  resources  and  those  who 
don’t.” 

“It’s  a no-win  situation  for  [the  men- 
tally ill  and  indigent] . If  they  don’t  have 
the  money  now,  why  do  you  think  they 
would  have  the  money  later?”  Smith  said. 
“There  should  be  a little  bit  more  room  to 
accommodate  people  who  are  in  difficult 
straits.” 

Source:  The  Denver  Post 


Some  prisoners  awaiting  treatment 
were  still  in  jail  five  months  after  their 
commitment  date;  one  former  Los  Angeles 
Countyjail  detainee  (the  son  of  a plaintiff 
in  the  ACLU’s  lawsuit,  Nancy  Leiva)  was 
incarcerated  for  eight  months  before  his 
transfer  to  a DSH  facility. 

Leiva  said  her  son,  who  has  intellec- 
tual disabilities,  was  raped  multiple  times 
in  2013  by  another  detainee,  and  once  jail 
officials  learned  of  the  assaults  they  did 
nothing  to  provide  him  with  psychological 
therapy  or  assistance.  According  to  Leiva, 
her  son  “still  suffers  today.” 

“Jail  is  simply  too  dangerous  a place 
for  these  most  vulnerable  defendants,”  said 


ACLU  Sues  California  as  Incompetent 
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ACLU  attorney  Micaela  Davis.  “Often 
times  these  incompetent  defendants  don’t 
have  the  ability  to  follow  rules,  they  get 
confused.  This  can  result  in  them  being 
subject  to  disciplinary  sanctions,  or  result 
in  them  being  confined  to  solitary  confine- 
ment, which  only  exacerbates  their  mental 
health  condition.” 

Another  former  jail  detainee,  Rodney 
Bock,  was  found  incompetent  to  stand  trial 
in  April  2010  while  being  held  at  the  Sutter 
County  Jail.  The  self-employed  farmer  and 
father  of  four  daughters  was  supposed  to 
be  sent  to  the  Napa  State  Hospital  but  his 
transfer  was  delayed,  and  within  days  he 
“was  unstable  and  unkempt,  was  talking  to 
himself  and  to  inanimate  objects,  and  was 
refusing  his  medication,”  according  to  a civil 
suit  filed  by  his  family. 

On  April  29, 2010,  Bock  began  bang- 
ing his  head  against  the  wall  of  his  cell  due 
to  hallucinations;  he  later  hanged  himself. 
Sutter  County  ultimately  paid  Bock’s 
family  1800,000  to  settle  their  wrongful 
death  suit  in  2014.  See:  Estate  of  Bock  v. 
County  of  Sutter ; U.S.D.C.  (E.D.  Cal.), 
Case  No.  2:ll-cv-00536-MCE-KJN.  His 
daughters  joined  the  ACLU  lawsuit  “in 


hopes  of  preventing  other  families  from 
experiencing  what  they  have,”  according 
to  a news  report. 

Incidentally,  Napa  County  contributed 
to  2013  legislation  related  to  the  Napa  State 
Hospital,  explaining  that  a consequence  of 
housing  incompetent  defendants  in  county 
jails  was  the  “decompensation  they  exhibit 
when  moved  to  the  jail  and  the  deteriora- 
tion of  their  condition  when  they  are  kept 
in  a segregated,  non-clinical  environment.” 
Delaying  their  admission  to  a DHS  facility, 
the  ACLU’s  complaint  argues,  “decreases 
the  probability  that  they  will  achieve  com- 
petency to  proceed  with  their  cases  in  a 
timely  manner.” 

In  written  statements,  the  two  agen- 
cies being  sued  by  the  ACLU  - DSH  and 
California’s  Department  of  Developmental 
Services  (DDS)  - said  hundreds  of  beds 
were  being  added  to  mental  health  treat- 
ment facilities  for  incompetent  defendants, 
noting  that  the  most  recent  state  budget 
included  funding  for  mental  health  services 
in  both  county  jails  and  community-based 
facilities. 

Dan  Mistak,  a mental  health  ad- 
vocate in  Oakland,  said  the  lack  of 


treatment  beds  has  been  an  issue  for 
decades.  “There  hasn’t  been  a social 
safety  net  for  these  folks,”  he  stated. 
“And  what’s  happened  is  the  jails  [have] 
actually  stepped  in,  in  order  to  make  up 
for  essentially  what’s  been  a lack  of  those 
services  everywhere  else.” 

The  ACLU’s  lawsuit  seeks  declaratory 
relief  in  terms  of  a finding  that  both  DSH 
and  DDS  are  violating  incompetent  defen- 
dants’ due  process  rights,  plus  an  injunction 
requiring  such  defendants  to  be  admitted 
to  DSH  facilities  within  a “constitution- 
ally permissible  time”  after  they  have  been 
found  incompetent  to  stand  trial.  The  suit 
raises  claims  under  Article  I,  §§  7 and  15 
of  the  California  Constitution,  the  Four- 
teenth Amendment  and  Cal.  Code  Civ. 
Pro.  § 526a. 

The  district  court  denied  the  defen- 
dants’ motion  to  strike  the  complaint  on 
April  26,  2016,  but  also  dismissed  the 
State  of  California  as  a defendant.  The  case 
remains  pending.  See:  Stiavetti  v.  Ahlin, 
Superior  Court  of  California,  County  of 
Alameda,  Case  No.  RG15779731. 15^ 

Additional  source:  www.kqed.com 


THE  AMERICAN  PRISON 
WRITING  ARCHIVE 

Calling  for  Essays  by  Incarcerated  Americans, 

Prison  Workers,  and  Prison  Volunteers 

American  Prison  Writing  Archive  (APWA)  is  an  in- 
1 progress,  internet-based,  non-profit  archive  of  first-hand 
testimony  to  the  living  and  working  conditions  experienced  by 
incarcerated  people,  prison  employees,  and  prison  volunteers. 
Anyone  who  lives,  works,  or  volunteers  inside  American  prisons 
can  contribute  non-fiction  essays,  based  on  first-hand  experi- 
ence: 5,000  word  limit  (15  double-spaced  pages);  a signed 
APWA  permission-questionnaire  must  be  included  in 
order  to  post  work  on  the  APWA.  All  posted  work  will  be 
accessible  to  anyone  in  the  world  with  Internet  access.  Hand- 
written contributions  are  welcome.  There  are  no  reading  fees. 

We  will  read  all  work  submitted.  For  more  information  and 

to  request  the  permissions-questionnaire,  write  to:  APWA, 
do  Hamilton  College,  198  College  Hill  Road,  Clinton,  NY 
13323-1218;  or  go  to  http://www.dhinitiative.org/projects/ 
apwa/.  Sincerely — The  APWA  Editors 
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Hunger  Strikes  by  Immigrant  Detainees  Expose 
Abuses  by  ICE,  Private  Detention  Centers 


A SERIES  OF  HUNGER  STRIKES  OVER  THE 

past  two  years  by  detainees  at  fed- 
eral immigration  detention  facilities  from 
Washington  state  to  Pennsylvania  have 
called  for  an  end  to  the  incarceration  and 
deportation  of  undocumented  immigrants, 
and  exposed  abuses  and  deficiencies  in 
privately-operated,  for-profit  detention 
centers. 

“The  fortifications,  the  walls  that  at- 
tempted to  contain  our  participation  have 
cracked  and  with  ever  growing  unity  we 
will  finish  knocking  them  down,”  said  a 
group  of  detainees  at  the  GEO  Group-run 
Northwest  Detention  Center  (NWDC)  in 
Tacoma,  Washington,  in  a written  state- 
ment announcing  the  end  of  a 56-day 
protest  in  May  2014. 

The  hunger  strikes,  which  at  one  time 
included  around  1,200  immigrant  detainees 
nationwide,  began  on  March  7, 2014,  two 
weeks  after  protesters  outside  NWDC 
blocked  deportation  buses  and  vans  from 
entering  or  exiting  the  facility.  Ten  days 
later,  after  hearing  that  prisoners  at  NWDC 
were  refusing  to  eat  or  perform  work,  de- 
tainees at  the  Joe  Corley  Detention  Center 
(JCDC)  in  Conroe, Texas  - also  run  by  the 
GEO  Group  - joined  the  hunger  strike. 

Former  detainees  reportedly  rallied 
outside  the  facilities  to  demonstrate  their 
support  of  the  hunger  strikers,  according  to 
CBS.  “A  hunger  strike  is  the  only  tool  they 
feel  like  they  have,”  said  Francisca  Porchas, 
one  of  the  protesters. 

Detainees  at  both  facilities  demanded 
better  living  conditions,  better  food,  and 
lower  commissary  prices  and  phone  rates. 
NWDC  detainees  also  demanded  that  they 
be  released  on  bond,  as  opposed  to  spending 
months  or  even  years  locked  up  and  unable 
to  provide  for  their  families  while  awaiting 
immigration  hearings.  Further,  they  called 
for  better  medical  treatment  and  an  end  to 
GEO’s  contract  to  operate  the  facility. 

ThinkProgress.com  reported  the 
number  of  protesters  at  an  immigrant 
detention  center  in  El  Paso,  Texas  was 
higher  than  initially  thought,  totaling  54 
South  Asian  asylum  seekers  who  joined 
the  hunger  strike  in  mid-April,  protesting 
the  denial  of  phone  access  or  other  means 
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of  communicating  with  their  friends  and 
family  members. 

In  April  2015  there  were  news  re- 
ports of  a hunger  strike  involving  women 
detainees  at  the  Karnes  County  Family 
Detention  Center  in  Texas,  operated  by 
the  GEO  Group.  When  PLN  managing 
editor  Alex  Friedmann  raised  that  issue 
at  GEO’s  annual  shareholder  meeting  on 
May  5, 2015,  however,  a company  executive 
denied  there  was  a hunger  strike,  claiming 
the  women  were  engaged  in  a “boycott  of 
dining  facilities.” 

Further,  on  October  28, 2015,  around 
500  women  originally  from  El  Salvador, 
Guatemala,  Nicaragua,  Honduras,  Mexico, 
Brazil  and  Europe  participated  in  a hunger 
strike  at  the  T.  Don  Hutto  Residential  Cen- 
ter in  Tyler,  Texas,  according  to  advocacy 
groups  DRUM  and  Grassroots  Leadership, 
though  Mother  Jones  magazine  reported 
that  Immigration  and  Customs  Enforce- 
ment (ICE)  had  denied  the  women  were 
participating  in  the  protest,  calling  the  news 
coverage  “misleading.’TCE  requires  detain- 
ees to  refuse  food  for  72  hours  before  they 
are  considered  to  be  on  a hunger  strike.  The 
T.  Don  Hutto  facility  is  operated  by  Cor- 
rections Corporation  of  America  (CCA). 

In  November  2015,  around  150  de- 
tainees in  at  least  six  detention  facilities  in 
California,  Alabama,  Colorado  and  Texas 
protested  their  indefinite  detention  and  de- 
portation policies.  Some  had  been  detained 
for  over  two  years. 

These  examples  represent  just  a portion 
of  the  more  than  1,000  immigrants  and 
asylum  seekers  who  participated  in  hunger 
strikes  and  protests  in  2015,  as  reported  by 
Mother Jones.  Other  protests  occurred  at  the 
LaSalle  Detention  Center  in  Louisiana  and 
the  El  Paso  Processing  Center  in  Texas. 

Possibly  spurred  by  the  hunger  strikes 
at  NWDC  and  JCDC,  President  Obama 
ordered  a review  of  his  administration’s 
immigration  enforcement  policies  about  a 
week  after  those  protests  began.  Two  poli- 
cies under  scrutiny  are  the  so-called  “bed 
mandate”  - which  requires  ICE  to  detain 
a minimum  number  of  immigrants  at  any 
given  time  - and  mandatory  detention, 
which  requires  undocumented  immigrants 


to  be  incarcerated  indefinitely  while  a de- 
portation review  is  pending. 

The  bed  mandate  means  the  U.S. 
Department  of  Homeland  Security  must 
incarcerate  a “target”  number  of  immigrants 
- the  current  quota  is  about  34,000  - in  or- 
der to  receive  its  congressionally-approved 
budget  appropriation.  [See:  PLN,  Jan. 2016, 
p.46].  Due  to  the  bed  mandate,  which  was 
introduced  in  2007  during  the  Bush  admin- 
istration, facilities  like  NWDC  and  JCDC 
are  packed  with  immigrants  detained  for 
minor  offenses,  including  traffic  violations. 
Although  many  of  the  detainees  could 
safely  be  released  on  community  supervi- 
sion or  GPS  monitoring,  they  remain  in 
secure  facilities. 

Meanwhile,  the  GEO  Group  bills  the 
federal  government  about  1160  per  day  to 
house  each  immigrant  detainee;  other  con- 
tractors, including  CCA,  charge  even  more. 
ICE  spends  around  12  billion  annually  on 
immigrant  detention. 

Another  hunger  strike  was  launched 
in  October  2015  at  the  Adelanto  Deten- 
tion Facility  in  California,  operated  by 
GEO.  The  LA  Times  reported  that  an  ICE 
spokeswoman  said  the  number  of  hunger 
striking  detainees  was  inflated,  claiming 
it  was  around  30.  Despite  resistance  from 
more  than  25  members  of  Congress  due 
to  alleged  medical  neglect,  the  Adelanto 
facility  was  expanded  by  650  beds  last 
year. 

In  2013,  legislation  proposing  an  end  to 
the  bed  mandate  and  mandatory  detention 
failed  in  the  U.S.  House  of  Representa- 
tives. Campaign  donations  may  have  had 
something  to  do  with  the  demise  of  the  bill; 
GEO  Group’s  political  action  committee 
alone  had  donated  more  than  1100,000  to 
state,  local  and  federal  candidates  during  the 
2014  election  cycle.  Both  CCA  and  GEO 
also  have  spent  millions  of  dollars  lobbying 
on  the  federal  level,  including  lobbying  fo- 
cused on  immigration-related  issues.  [See: 
PLN,  June  2016,  p.56]. 

“It’s  a wasteful  taxpayer  giveaway  to 
special  interests  that  hurts  law  enforce- 
ment and  is  inconsistent  with  the  way  we 
approach  immigration  in  this  country,”  said 
U.S.  Rep.  Ted  Deutch,  who  sponsored  the 
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legislation  to  repeal  the  bed  mandate. 

Three  times  as  many  women  from  the 
Northern  Triangle  of  Central  America  en- 
tered the  United  States  in  2014  than  in  the 
previous  year,  according  to  Reality  Check. 
Almost  all  would  have  qualified  for  asylum 
under  ordinary  circumstances,  were  it  not 
for  hurdles  implemented  to  curb  the  flow 
of  immigrants  entering  the  U.S.  “Simply  we 
ask  for  justice,”  said  one  female  detainee, 
as  reported  by  Grassroots  Leadership  in 
October  2015. 

In  Washington  state,  the  NWDC 
hunger  strikers  compelled  at  least  one  state 
lawmaker  to  propose  legislation  creating 
minimum  detention  standards  for  immi- 
grants. The  bill,  introduced  by  state  Rep. 
Adam  Smith,  would  address  bed  quotas  - 
which  he  called  “inherently  wrong”  - and 
the  privatization  of  facilities  like  NWDC. 
The  legislation  is  dependent  on  any  action 
that  President  Obama  and  Congress  might 
take  to  deal  with  immigration. 

Detainees  at  the  CCA-run  Stewart 
Detention  Center  in  rural  Georgia  pro- 
tested in  September  2015,  resulting  in  a 
crackdown  by  the  company  - including 
placing  some  detainees  in  solitary  confine- 
ment. “As  a result  of  the  disturbance,  CCA 
implemented  lockdown  procedures  in  ac- 
cordance with  an  established  policy  in  order 
to  ensure  the  safety  of  both  detainees  and 
facility  employees, ”ICE  said  in  a statement. 
The  detainees  were  protesting  their  condi- 
tions of  confinement,  including  poor  food 
and  unfair  punishment. 

In  April  2016,  several  immigrants  at 
Stewart  began  refusing  to  eat  in  a move  that 
attorney  Helen  Parsonage,  who  represents 
multiple  detainees,  said  was  a protest  over 
their  length  of  confinement.  “There  are  a 
number  of  detainees  at  Stewart  Detention 
Center  that  are  being  held,  despite  the  fact 
that  they  don’t  have  a final  deportation 
order  - no  contest,  no  nothing,”  she  noted, 
according  to  the  Huffington  Post.  In  May 
2016,  ICE  unsuccessfully  tried  to  obtain  a 
court  order  to  force-feed  a Stewart  detainee, 
Alaa  Ismail  Yasin,  who  had  refused  solid 
food  for  three  weeks.  See:  United  States 
v.  Yasin,  U.S.D.C.  (M.D.  Ga.),  Case  No. 
4:16-cv-00167-CDL. 

At  NWDC,  federal  immigration  and 
GEO  Group  officials  allegedly  retaliated 
by  putting  some  of  the  hunger  strikers  in 
solitary  confinement  and  threatening  to 
force-feed  them.  Similar  allegations  sur- 
faced at  JCDC. 


“Immigrants  in  detention  should  not 
have  to  go  to  such  extreme  lengths  to  blow 
the  whistle  on  mistreatment  within  ICE’s 
vast  and  largely  privatized  immigration 
detention  system,”  said  Bob  Libal,  executive 
director  of  Grassroots  Leadership.  “GEO 
Group,  the  for-profit  corporation  that  op- 
erates both  these  detention  centers,  has  a 
well-documented  track  record  aroundTexas 
of  canceled  contracts  and  scandal-ridden 
facilities,  including  at  several  prisons  for 
immigrants  in  Texas.” 

That  track  record  has  included  “serious 
workplace  injuries  suffered  by  detainees 
laboring  for  $1.00/day;  possibly  hundreds 
of  thousands  of  dollars  of  unaccounted 
telephone  funds  held  back  by  the  facility 
upon  detainees’ deportations;  and  the  use  of 
solitary  confinement  and  prison  transfers  in 
response  to  detainees’peaceful  protests, ’’ac- 
cording to  a statement  by  detainees  released 
by  the  organization  Latino  Advocacy. 

“With  certainty  we  affirm  that  [prison 
officials]  did  not  succeed  in  containing 
and  silencing  the  voice  of  those  on  the 
inside,  the  voice  of  the  detained.  They  did 
not  succeed  in  hijacking  our  emotions 
and  our  disposition  to  struggle  despite 
drastically  limiting  our  rights  and  falsely 
accusing  us  of  insurrection, ’’the  statement 
continued.  “The  campaign  to  marginalize 
us  carried  out  by  a cruel  and  unscrupulous 
bureaucracy  that  represents  immoral  and 
indecent  interests  cannot  contain  a just 
struggle  that  uses  peaceful  methods  to 
make  itself  heard.” 

Most  recently,  22  women  immigrant 
detainees  at  the  Berks  County  Residential 
Center  in  Pennsylvania  began  a hunger 
strike  in  August  2016. The  protest  lasted  16 
days  and  was  renewed  on  August  31.  Some 
of  the  detainees  have  been  held,  along  with 
their  children,  for  a year.  They  also  alleged 
retaliation  by  ICE  for  participating  in  the 
protest,  saying  they  were  threatened  with 
separation  from  their  children. 

The  U.S.  Department  of  Homeland 
Security  announced  on  August  29,  2016 
that  it  was  conducting  a review  of  privately- 
operated  immigration  detention  facilities, 
following  a decision  by  the  Department  of 
Justice  to  phase  out  federal  private  prisons. 
[See:  PLN,  Sept.  2016,  p.28].  However, 
given  that  approximately  70%  of  ICE’s 
detention  capacity  is  through  contractors, 
it  is  unlikely  that  any  substantive  changes 
can  be  made  so  long  as  the  detainee  bed 
mandate  remains  in  effect,  since  the  agency 


needs  the  bed  space  that  private  prison 
companies  provide. 

Sources : www.  texascivilrightsreview.  org, 
www. msnbc.com,  Los  Angeles  Times,  ABC 
News,  www.time.com,  www.yourhoustonnews. 
com,  www.truth-out.org,  www.browardpalm- 
beach.  com,  The  Stranger,  www.  newsfixnow.  com, 
www.aclu-wa.org, www.thenation.com,  www. 
palmbeachpost.  com,  www.  inthesetimes.  com, 
www.thehindu.com,  Huffington  Post,  www. 
notonemoredeportation.com.  New  York  Times, 
www.  latinpost.  com,  www.  nwdcresistance.  org 


Prisoner  Canteen  Price  Lists 

A challenge  to  the  unfair  market  prices 
charged  Florida  prisoners  in  their 
canteens  is  pending.  You  can  help  by 
sending  us  the  canteen,  property,  food, 
music,  or  package  price  lists  from  your 
jail  or  prison.  Please  include  the  state, 
facility  name,  vendor  name,  and  effec- 
tive date  to: 

Florida  Canteen  Lawsuit 
PO Box  23014 
Jacksonville,  FL  32241 


THE  CELL  BLOCK  PRESENTS 

THE  REST 

RESOURCE 

DIRECTORY 

m roislte 


siuaKviiaaauB' 


MIKEENEMIG0 


MIKE  ENEMIGO 


THE  BEST  RESOURCE  DIRECTORY 
FOR  PRISONERS  IS  NEWLY 
REVISED  & NOW  CONTAINS  OVER 
1,450  UP-TO-DATE  RESOURCES! 

Includes:  Pen-Pal  Companies!  Non-Nude  Photo 
Sellers!  Free  Books  and  Other  Publications!  Prisoner 
Advocates!  Prisoner  Assistants!  Correspondence 
Education!  Money-Making  Opportunites!  Resources 
for  Prison  Writers,  Poets,  Artists,  and  much,  much 
more!  Anything  you  can  think  of  to  do  from  a prison 
cell,  this  book  has  resources  to  do  it! 

LIMITED  TIME  2 - IN  -1  EDITION!! 


ATTENTION:  2-IN-l  OFFER  EXPIRES  1/31/17 


Inside  this  Special  Edition  of  the  BEST 
Resource  Directory  For  Prisoners  is  The  Art 
& Power  of  Letter  Writing  for  Prisoners,  a 
$9.99  value,  FREE!! 

Rush  ONLY  $19.99  + $7.00  s/h,  or  4 
NEW  books  of  20  Forever  stamps  to: 

TCB  (PLN);  PO  1025;  Rancho  Cordova,  CA  95741 
Also  available  on  Amazon! 
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Oregon  Parole  Board  Incorrectly  Prohibited 
Legal  Assistant  from  Speaking  at  Parole  Hearing 


Last  year,  the  Oregon  Court  of 
Appeals  held  that  a prisoner  was  im- 
properly compelled  to  choose  between 
having  his  mother  or  a legal  assistant  speak 
on  his  behalf  at  a parole  hearing. 

Oregon  state  prisoner  Richard  Hart- 
well is  serving  a life  sentence  for  a 1985 
murder.  During  an  August  4,  2010  exit 
interview  hearing  before  the  Oregon  Board 
of  Parole  and  Post-Prison  Supervision 
(Board),  Hartwell  was  accompanied  by  in- 
mate legal  assistant  (ILA)  David  Atkinson. 
His  mother  also  attended  telephonically. 

During  the  hearing,  the  Board  Chair 
forced  Hartwell,  who  had  mental  health 
problems,  to  choose  whether  Atkinson  or  his 
mother  would  speak  on  his  behalf.  Hartwell 
told  the  Board  his  mother  wanted  to  speak 
but  he  needed  Atkinson  to  speak  as  well. 

“Well,  sir,  he  cannot  speak  on  your 
behalf,”  said  the  Chair.  “By  Board  rule,  only 
one  person  can  speak  on  your  behalf  as  your 
supporter.”  Hartwell  ultimately  elected  to 
have  his  mother  speak. 

Throughout  the  hearing,  Board  mem- 
bers attempted  to  discuss  various  issues 
with  Hartwell,  but  many  of  his  “statements 
were  non-responsive,  incoherent,  and  highly 
tangential,  although  it  is  clear  that  the  board 
as  well  as  [the  ILA]  tried  to  redirect  him  at 
various  points.” 

Hartwell’s  mother  told  the  Board  that 
he  “needed  ‘a  lot  of ...  help’  and  that  he  had 
had  significant  communication  difficulties 
in  the  past.” 

At  the  end  of  the  hearing,  Atkinson 
asked  to  speak  but  was  not  allowed  to  do 
so. The  Board  found  that  Hartwell  sufFered 
from  a present  severe  emotional  disturbance 
and  postponed  his  parole  release  for  eight 
years.  In  its  order,  the  Board  said  he  did 
not  understand  the  factors  that  led  to  his 
criminality  or  his  criminogenic  needs,  was 
unable  to  articulate  any  understanding  of 
the  risks  and  barriers  that  he  would  face 
if  paroled,  and  had  not  made  sufficient  ef- 
forts to  address  criminal  and  psychological 
risk  factors. 

Hartwell  challenged  the  Board’s  deci- 
sion to  force  him  to  choose  between  having 
his  mother  or  the  ILA  speak  on  his  behalf, 
arguing  that  OAR  255-30-025  (1982) 


by  Mark  Wilson 

authorized  both  people  to  speak  at  the 
hearing.  The  Board  disagreed,  interpreting 
the  rule  as  allowing  him  to  have  an  ILA 
assist  him  during  the  hearing,  as  Atkinson 
did,  but  not  to  speak. 

The  Court  of  Appeals  reversed,  finding 
the  Board’s  interpretation  of  the  rule  im- 
plausible in  light  of  the  rule’s  plain  wording 
and  context. 

“A  prisoner  who  is  entitled  to  the  ‘as- 
sistance’ of  another  person  in  an  interview 
because  the  prisoner  is  incapable  of  pre- 
senting his  position  is  entitled  to  assistance 
in  speaking,  because  speaking  is  required 
in  order  to  communicate  the  prisoner’s 
position,”  the  appellate  court  found.  “It  is 


In  a September  30, 2015  order, a fed- 
eral  district  court  held  that  the  New  York 
Department  of  Corrections  and  Commu- 
nity Supervision  (DOCCS)  could  deny 
prisoners  the  use  of  wheelchairs  with  elec- 
tric motors  because  the  Department’s  use 
of  prisoners  assigned  to  push  unmotorized 
wheelchairs,  known  as  “mobility  aides, ’’was 
a reasonable  accommodation.  The  Second 
Circuit  Court  of  Appeals  disagreed  and 
vacated  the  order. 

New  York  prisoner  Nathaniel  Wright, 
53,  sufFered  deformed  legs  due  to  cerebral 
palsy  when  he  was  a child.  The  deformation 
and  scoliosis  limit  his  ability  to  walk,  even 
using  a cane,  and  cause  him  a great  deal 
of  pain  when  he  propels  himself  with  an 
unmotorized  wheelchair.  Wright  used  an 
electric  wheelchair  before  his  arrest,  at  the 
county  jail  and  at  the  DOCCS  reception 
facility.  However,  once  he  arrived  at  his 
assigned  prison  his  electric  wheelchair  was 
confiscated;  he  was  issued  an  unmotorized 
wheelchair  and  told  he  could  use  mobility 
aides  to  get  to  the  toilet,  meals,  program- 
ming and  medical  appointments.  Wright 
filed  suit  in  federal  court  alleging  that  the 
blanket  denial  of  motorized  wheelchairs 


difficult  to  understand  how  such  assistance 
may  be  meaningfully  rendered  by  a person 
who  is  prohibited  from  speaking  on  the 
prisoner’s  behalf  at  the  hearing.” 

Applying  OAR  255- 30-025  (1982), 
the  Court  rejected  the  Board’s  argument 
that  its  interpretation  of  the  rule  was  “plau- 
sible,” and  concluded  that  the  board  had 
erred  as  a matter  of  law  in  requiring  Hart- 
well “to  choose  between  having  his  mother 
make  a statement  on  his  behalf  pursuant 
to  subsection  (2)  and  having  his  assistant 
speak  pursuant  to  subsection  (3). ’’The  case 
was  remanded  for  further  proceedings.  See: 
Hartwell  v.  Board  of  Parole,  272  Or.  App. 
332, 356  P.3d  86  (Or.  Ct.  App.  2015).  P 


by  DOCCS  violated  the  Americans  with 
Disabilities  Act  (ADA)  and  Rehabilitation 
Act  (RA). 

With  the  assistance  of  attorneys  Sam- 
uel C.  Young  and  Joshua  T.  Cotter  of  Legal 
Services  of  Central  New  York,  Wright 
requested  a temporary  injunction  requiring 
DOCCS  to  allow  him  to  use  his  electric 
wheelchair.  The  motion  was  denied  and 
Wright  appealed. The  Second  Circuit  Court 
of  Appeals  upheld  the  denial  but  instructed 
the  district  court  to  determine  whether  the 
blanket  denial  made  the  DOCCS  an  outlier 
among  the  nation’s  prison  systems. 

On  remand,  the  parties  filed  cross-mo- 
tions for  summary  judgment.  The  district 
court  determined  that  32  state  DOCs  and 
the  federal  prison  system  allow  wheelchairs 
with  electric  motors,  while  they  are  banned 
in  18  states.  This  meant  that  New  York’s 
prohibition  against  motorized  wheelchairs 
was  in  the  minority  among  U.S.  prison 
systems,  but  DOCCS  was  not  an  outlier. 

The  district  court  also  determined 
that  Wright  had  never  brought  alleged 
deficiencies  in  the  mobility  aide  system  to 
the  attention  of  prison  officials.  His  desire 
not  to  get  mobility  aides  who  refused  to  do 


Federal  Court  Upholds  New  York  Prison 
System's  Denial  of  Motorized  Wheelchairs; 
Second  Circuit  Reverses 
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their  jobs  in  trouble  (and  thus  risk  being 
labeled  a snitch)  worked  against  him,  as 
the  court  found  that  the  only  evidence  that 
the  mobility  aide  system  was  insufficient 
was  Wright’s  own  affidavit  in  support  of 
his  summary  judgment  motion.  The  court 
maintained  that  some  additional  documen- 
tation ofWright’s  alleged  inability  to  get  to 
the  toilet  or  other  places  should  exist  even 
if  he  failed  to  file  grievances  about  specific 
incidents.  Essentially,  it  held  that  Wright 
failed  to  prove  he  was  denied  meaningful 
access  to  programs,  services  and  activities 
under  the  mobility  aide  system. 

The  district  court  also  found  that  while 
Wright  had  a right  to  reasonable  accom- 
modation, he  did  not  have  a right  to  the 
accommodation  of  his  choice.  Although 
expressing  skepticism  about  security  con- 
cerns raised  by  DOCCS  should  motorized 
wheelchairs  be  permitted,  and  noting  that 
the  suit  might  have  succeeded  had  it  been 
a class-action,  the  court  denied  Wright’s 
motion  for  summary  judgment  and  instead 
granted  summary  judgment  to  the  defen- 
dants. See:  Wright  v.  NY.  State  Dep’t  of  Corr. 
& Cmty.  Supervision , U.S.D.C.  (N.D.NY), 
Case  No.  9:13-cv-00564-MAD-ATB. 


Wright  appealed  and  the  Second 
Circuit  vacated  the  district  court’s  order  on 
July  29,  2016.  The  Court  of  Appeals  held 
“that  the  district  court  erred  by  granting 
summary  judgment  in  favor  of  DOCCS 
because  there  is  a genuine  dispute  of  mate- 
rial fact  as  to  whether  the  mobility  assistance 
program  provides  Wright  meaningful  access 
to  DOCCS  services  and  as  to  whether  al- 
lowing Wright  the  use  of  his  motorized 
wheelchair  would  unduly  burden  DOCCS. 
In  arriving  at  this  conclusion,  we  further  hold 
that  DOCCS’s  blanket  ban  on  motorized 
wheelchairs  - without  an  individualized 
inquiry  into  the  risks  of  allowing  a mobility- 
impaired  inmate  to  use  his  or  her  motorized 
wheelchair  - violates  the  ADA  and  the  RA.  ” 
The  Second  Circuit  noted  that  Wright’s 
cell  was  “about  thirty  feet  from  the  bath- 
room,” and  that  “making  this  trip  on  his 
own  causes  him  a great  deal  of  pain,  and,  on 
more  than  one  occasion,  he  has  defecated  or 
urinated  on  himself.”  Additionally,  Wright 
was  “unable  to  perform  a number  of  jobs 
that  he  would  otherwise  be  able  to  perform 
if  he  had  access  to  his  motorized  wheelchair, 
including  being  a part  of  the  lawn  and 
grounds  crew,”  and  he  avoided  going  to  the 


recreation  yard  because  he  feared  that  “he 
would  be  unable  to  escape  quickly  in  the 
event  of  a prison  fight.” 

The  appellate  court  also  found  that 
“Wright  did  not  refuse  to  engage  with 
DOCCS  in  an  interactive  [complaint]  pro- 
cess. Rather,  Wright  informally  complained 
to  correction  officers,  and  his  counsel 
wrote  four  unanswered  letters  attempting 
to  resolve  the  conflict  prior  to  initiating 
litigation.  On  this  record,  it  appears  that 
DOCCS  was  well  aware  ofWright’s  issues 
with  the  mobility  assistance  program  but ... 
did  not  evaluate  Wright’s  specific  individual 
needs.  DOCCS’s  failure  to  engage  in  an 
interactive  process  with  Wright  and  his 
attorney  is  DOCCS’s  shortcoming,  not 
Wright’s.  This  lack  of  interactive  process  is 
no  basis  for  granting  summary  judgment  in 
favor  of  the  defendants.” 

Accordingly,  the  case  was  remanded  to 
the  district  court  for  further  proceedings, 
where  it  remains  pending.  See:  Wright  v. 
N.Y.  State  Dep't  of  Corr.  & Cmty.  Supervi- 
sion, 831  F.3d  64  (2d  Cir.  2016). 

Additional  source:  www.nevjyorklavjjour- 
nal.  com 


NOLO 


Win  Your  Lawsuit 

Sue  in  California  Superior  Court 
Without  a Lawyer 
$39.99 

Order  from  Prison  Legal  News 
P.O.  Box  1151 
Lake  Worth,  FL  33460 
561-360-2523 

Add  $6  shipping  for  orders  under  $50 


www.prisonlegalnews.org 


Disciplinary  Self-Help  Litigation  Manual, 
Second  Edition,  by  Dan  Manville 

By  the  co-author  of  the  Prisoners'  Self- 
Help  Litigation  Manual,  this  book  provides 
detailed  information  about  prisoners' 
rights  in  disciplinary  hearings  and  how  to 
enforce  those  rights  in  court. 

Now  available  from  Prison  Legal  News  Publishing. 
$49.95,  shipping  included 


Order  by  mail,  phone  or  on-line. 

By:  □ check  □ new  postage  stamps  □ credit  card  □ money  order 
Name 

DOC/BOP  Number 

Institution/Agency 

Address 

City  State  Zip 

Prison  Legal  News  • PO  Box  1151,  Lake  Worth,  FL  33460 
Tel.  561-360-2523  • www.prisonlegalnews.org 


Prison  Legal  News 


29 


November  2016 


Allocation  of  Fault  Required  in  Verdict  Regarding 
Alaska  Detainee's  Suicide;  Case  Settles  for  $900,000 


In  September  2015,  the  Alaska 
Supreme  Court  vacated  a $1,078,233 
judgment  in  a lawsuit  alleging  the  City  of 
Hooper  Bay  was  liable  in  the  suicide  of  a 
21-year-old  detainee  in  a police  holding 
cell.  The  reversal  was  based  on  an  improper 
jury  instruction  regarding  allocation  of 
fault. 

Louis  Bunyan  was  taken  into  custody 
in  the  early  morning  hours  ofjuly  28,2011, 
after  fighting  with  family  members  while 
highly  intoxicated.  He  was  found  unre- 
sponsive in  the  holding  cell  only  38  minutes 
after  being  placed  there,  with  a string  tied 
around  his  neck. 

The  facts  showed  that  Officer  Robert 
Tinker  had  previously  conducted  a records 
check  on  Bunyan,  but  found  nothing. 
Police  records,  however,  indicated  that 
on  four  occasions  Louis  had  threatened 
to  commit  suicide.  Photos  after  his  death 
“revealed  horizontal  scarring  on  his  fore- 
arms, providing  additional  evidence  of  past 
self-harm.” 

A search  of  Bunyan  prior  to  his  place- 
ment in  protective  custody  in  the  holding 
cell  resulted  in  officers  removing  items  that 
he  could  use  to  harm  himself,  including  his 
shoelaces.  The  officers,  however,  failed  to 
remove  a drawstring  from  his  sweatpants, 
which  Bunyan  used  to  commit  suicide. 

The  evidence  also  revealed  that  of- 
ficer Baylen  Toots  was  required  by  policy 
to  check  on  “highly  intoxicated”  detainees 
every  five  minutes.  There  was  no  record  of 
how  often  Bunyan  was  actually  checked, 
but  it  was  not  in  accordance  with  policy 
and  he  may  have  been  seen  only  twice  in 
38  minutes. Two  officers  acknowledged  that 
they  had  been  checking  Facebook  during 
the  time  they  should  have  been  conducting 
cell  checks. 

A lawsuit  filed  by  Bunyan’s  family 
claimed  the  City  of  Hooper  Bay  was  negli- 
gent in  his  death.  The  trial  court  denied  the 
city’s  motion  for  summary  judgment,  and 
the  matter  proceeded  to  trial  in  February 
2014.  The  jury  found  the  city  negligent  and 
awarded  $960,000  in  damages  to  Bunyan’s 
mother  and  two  children;  the  court  entered 
judgment  of  $1,078,233,  which  included 
attorney  fees  and  costs. 

The  Alaska  Supreme  Court  held  the 
trial  court  had  properly  denied  summary 


judgment  on  the  issue  of  qualified  im- 
munity, as  precedent  required  jailers  to 
prevent  self-inflicted  harm  that  is  reason- 
ably foreseeable.  It  also  found  the  city  was 
not  entitled  to  a directed  verdict.  Next,  the 
Supreme  Court  held  that  testimony  related 
to  economic  loss  was  properly  admitted. 

However,  the  Court  found  error  with 
a jury  instruction  that  effectively  precluded 
the  jury  from  allocating  fault  between 
Bunyan  and  the  city  as  required  by  AS 
09. 17.080. That  statute  requires  apportion- 
ment of  damages  in  “all  actions  involving 
fault  of  more  than  one  person.” 

Intoxication  does  not  render  someone 
free  of  fault  unless  he  is  “so  intoxicated 
and  his  mental  and  physical  faculties  so 
impaired  that  he  was  incapable  of  exercising 
due  care  for  himself.”The  judgment  and  jury 
award  were  vacated  and  the  case  remanded 


The  Tenth  Circuit  Court  of  Ap- 
peals reversed  a district  court’s  denial  of 
summary  judgment  on  individual  capacity 
claims  against  an  Oklahoma  sheriff  related 
to  a prisoner’s  suicide.  The  appellate  court 
held  it  lacked  jurisdiction  to  consider  of- 
ficial capacity  claims. 

On  July  27,  2009,  Charles  Jernegan 
was  incarcerated  on  an  outstanding 
warrant  at  the  David  L.  Moss  Criminal 
Justice  Center  in  Tulsa,  Oklahoma.  He 
reported  that  he  felt  paranoid,  nervous  or 
depressed,  and  was  hearing  voices.  He  also 
said  he  was  taking  medication  for  mental 
health  problems.  Someone  wrote  “Diag. 
Paranoid-Schizo”  on  his  intake  booking 
form,  and  based  on  his  comments  the  form 
directed  further  assessment.  Yet  Jernegan 
was  not  referred  to  the  jail’s  mental  health 
team  for  follow-up  care;  rather,  nurse  Faye 
Taylor  recommended  that  he  be  placed  in 
general  population. 

On  July  28,  2009,  Jernegan  filed  a 
medical  request  through  the  jail’s  computer 
“kiosk”  communications  system,  asking  to 
speak  with  someone  about  problems  he 
was  having. 


for  proceedings  regarding  Bunyan’s  intoxi- 
cation and  the  allocation  of  fault  between 
him  and  the  city.  See:  City  of Hooper  Bay  v. 
Bunyan , 359  P.3d  972  (Alaska  2015). 

After  remand,  a settlement  agreement 
was  reached  in  January  2016  in  the  amount 
of  $900,000,  reflecting  a 20%  reduction 
from  the  jury  award.  According  to  news  re- 
ports, the  settlement  followed  negotiations 
with  the  city’s  insurance  provider. 

“I  miss  my  son  every  day  and  wish 
he  was  still  here,”  Bunyan’s  mother  said 
through  her  attorney.  “I  pray  his  death  helps 
others  know  - they  have  to  watch,  closely, 
those  they  take  into  jail.”  Bunyan’s  family 
was  represented  by  attorneys  Jim  Valcarce 
and  David  Henderson. 

Additional  sources:  Alaska  Dispatch  News, 
www.  courthousenews.  com 


His  medical  record  contained  an  entry 
dated  July  30, 2009  at  8:00  a.m.,  claiming 
that  healthcare  employee  Sara  Sampson 
“attempted  to  see”  him  in  response  to  his 
kiosk  request,  but  couldn’t  because  he’d 
been  moved.  At  9:25  a.m.,  nurses  Robin 
Mason  and  Sara  Jeffries  were  summoned  to 
Jernegan’s  cellb lock,  where  they  found  him 
“hanging  from  a makeshift  noose.”  Guards 
cut  him  down  but  resuscitation  efforts  were 
unsuccessful  and  he  was  pronounced  dead 
at  a local  hospital. 

After  reviewing  Jernegan’s  file, 
Mason  “became  suspicious”  that  Samp- 
son had  not  actually  followed  up  on 
Jernegan’s  kiosk  request  because  1)  she 
had  never  seen  mental  health  staff  in  the 
jail  at  8:00  a.m.;  2)  she  had  witnessed 
Sampson  and  other  mental  health  staff 
“making  sure  to  have  consistent  stories” 
about  Jernegan’s  treatment;  and  3)  she 
“‘had  previous  experience  in  witnessing 
the  falsification  of  records  and  reports 
at  the  jail.’”  Mason  was  also  troubled  by 
the  practice  of  intake  nurses  to  refer  only 
“acutely  suicidal”  prisoners  for  mental 
health  evaluations. 


Tenth  Circuit:  No  Summary  Judgment 
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The  Oklahoma  State  Department  of 
Health  (OSDH)  conducted  an  investiga- 
tion which  determined  “that  Mr.  Jernegan 
was  not  examined  by  any  member  of  the 
jail’s  mental-health  team  in  the  time  period 
between  the  filing  of  his  kiosk  report  and 
his  death.”  The  investigation  found  that 
three  Oklahoma  Jail  Standard  violations 
had  contributed  to  Jernegan’s  death:  he 
was  placed  in  the  jail’s  general  population, 
there  was  infrequent  observation  and  the 
“policy  used  by  correctional  healthcare 
management  [was]  in  direct  conflict  with 
the  [Oklahoma]  Jail  Standards.” 

Jernegan’s  mother,  Carolyn  Cox,  filed 
a lawsuit  in  2011  against  Sheriff  Stanley 
Glanz,  Correctional  Healthcare  Manage- 
ment - the  company  that  provided  medical 
care  at  the  jail  - and  several  medical  staff 
members,  including  nurses  Taylor  and 
Sampson.  Cox  sued  Glanz  in  his  indi- 
vidual capacity,  alleging  supervisory  liability 
for  failing  to  train  and  supervise  Taylor, 
Sampson  and  other  jail  employees.  She 
also  alleged  an  official  capacity  claim  that 
Glanz  “had  promulgated  and  administered 
an  unconstitutional  policy  of  providing 
insufficient  mental-health  evaluation  and 


treatment  - a policy  that  ultimately  resulted 
in  Mr.  Jernegan’s  death.” 

The  federal  district  court  found  that 
“genuine  disputes  as  to  material  facts” 
precluded  granting  summary  judgment  in 
favor  of  Sheriff  Glanz  on  both  claims,  and 
he  appealed. 

The  Tenth  Circuit  reversed  as  to  the 
individual  capacity  claim  in  September 

2015,  concluding  in  a lengthy  and  technical 
ruling  that  Glanz  was  entitled  to  qualified 
immunity  because  Cox  had  “failed  to  es- 
tablish that  Sheriff  Glanz  acted  as  to  Mr. 
Jernegan  with  the  requisite  mental  state  to 
constitute  deliberate  indifference.” 

However,  the  Court  of  Appeals  held 
that  it  lacked  jurisdiction  to  consider  Cox’s 
official  capacity  claim  because  triable  issues 
of  material  fact  existed  as  to  whether  the 
Sheriff’s  written  policies  contributed  to 
Jernegan’s  suicide. 

Following  remand,  the  district  court 
entered  judgment  in  favor  of  Glanz  in 
his  individual  capacity  on  January  13, 

2016,  while  Cox’s  claim  against  Glanz 
in  his  official  capacity  remains  pending. 
See:  Cox  v.  Glanz , 800  F.3d  1231  (10th 
Cir.  2015). 


NEW! 


The  Best  500  Non-Profit 
Organizations  for  Prisoners 
& Their  Families 

Only  $17.99 

Order  from  Prison  Legal  News 
PO  Box  1151 
Lake  Worth,  FL  33460 
561-360-2523 

Add  $6  shipping  for  all  book  orders  under  $50. 


PRISON 
EDUCATION 
GUIDE  \ 

CHRISTOPHER 
ZOUKIS 


“Education  is  always  important  but  it  is  even  more  so  for 
the  more  than  two  million  Americans  who  live  behind 
bars.  When  one's  body  is  locked  up,  the  freedom  and 
development  of  one's  mind  becomes  a powerful  form  of 
resistance  and  self-preservation.  This  book  is  an  invalu- 
able tool  in  the  struggle  for  knowledge  behind  bars." 

— Christian  Parenti 


New  Book  from  Prison  Legal  News 

Prison  Education  Guide 

by  Christopher  Zoukis 

This  exceptional  new  book  is  the  most  comprehensive  guide  to  correspon- 
dence programs  for  prisoners  available  today.  Prison  Education  Guide  provides 
the  reader  with  step-by-step  instructions  to  find  the  right  educational  program, 
enroll  in  courses,  and  complete  classes  to  meet  their  academic  goals. 

This  guide  is  the  latest  and  best  resource  on  the  market  for  the  incarcerated 
nontraditional  student.  It  includes  a detailed  analysis  of  the  quality,  cost,  and 
course  offerings  of  all  correspondence  programs  available  to  prisoners. 

Price:  $49.95  (shipping  included),  280  pages.  Order  by  mail,  phone,  or  online. 

r — — — — — — — — — — — — — _ 
Amount  enclosed  for  PEG By:  □ check  □ new  postage  stamps  □credit  card  □ money  order 

I Name DOC/BOPNumber 

| Institution/Agency | 

| Address 

City State Zip 

Prison  Legal  News  • PO  Box  1151,  Lake  Worth,  FL  33460 
Tel.  561  -360-2523  • www.prisonlegalnews.org 


Prison  Legal  News 


31 


November  2016 


Federal  Prisoner  Tells  President  "No  Thanks"  to 
Offer  of  Clemency  with  RDAP  Condition 


Federal  prisoner  Arnold  Ray  Jones 
was  one  of  almost  30,000  applicants 
seeking  executive  clemency  from  Presi- 
dent Obama,  including  those  who  took 
part  in  Clemency  Project  2014,  which  was 
launched  to  provide  much-needed  relief 
to  drug  offenders  serving  long  mandatory 
minimum  sentences.  [See:  PLN,  Sept. 2016, 
p.22;  May  2016,  p.46].  As  of  late  October, 
873  federal  prisoners  had  been  granted 
commutations,  and  Jones  was  pleased  to  be 
one  of  the  select  few  until  he  heard  about 
the  condition  imposed  on  his  early  release: 
participation  in  a residential  drug  treatment 
program. 

“No  thanks,”  was  his  response. 

Jones  did  the  math  and  weighed  his 
options.  Convicted  of  a drug  trafficking 
offense  in  2002,  he  was  scheduled  to  get  out 
in  April  2019  - only  eight  months  longer 
than  if  he  accepted  the  presidential  commu- 
tation.To  obtain  the  eight-month  sentence 
reduction,  he  would  have  to  participate  in 
an  intensive  Residential  Drug  and  Alcohol 
Program,  or  “RDAP.” 

Although  the  idea  of  substance  abuse 
treatment  seems  beneficial  in  the  abstract, 
a prisoner  such  as  Jones,  who  has  been  in 
the  federal  prison  system  for  many  years, 
knows  that  the  institutional  reality  is  much 
different.  Prisoners  who  have  gone  through 
RDAP  report  the  program  is  nine  months 
of  what  often  amounts  to  daily  staff  harass- 
ment, scripted  confrontations  with  staff  and 
required  public  “confessions”of  their  alleged 
failure  to  follow  program  rules. There  is  little 
actual  drug  treatment. 

As  a result,  Jones  decided  he  would  be 
better  served  by  doing  the  rest  of  his  time 
in  the  manner  in  which  he  had  completed 
the  first  12  years  of  his  sentence  - by  fol- 
lowing the  rules  and  committing  himself 
to  self-improvement,  characteristics  that 
won  him  the  notice  of  pardon  officials  and 
the  President  himself  as  someone  who  is  a 
deserving  candidate  for  early  release. 

Nonetheless,  872  other  fortunate  pris- 
oners have  accepted  some  form  of  sentence 
relief  as  a result  of  presidential  clemency, 
in  the  form  of  commutations  rather  than 
pardons.  A pardon  erases  a conviction 
while  commutation  shortens  a sentence, 


by  Derek  Gilna 

and  most  commutations  granted  by  previ- 
ous presidents  have  been  for  “time  served,” 
which  means  that  after  a short  time,  typi- 
cally to  make  halfway  house  arrangements, 
the  prisoner  is  freed.  President  Obama, 
however,  has  attached  conditions  to  some  of 
his  commutations,  requiring  drug  treatment 
or  otherwise  delaying  releases.  According 
to  one  news  report,  since  August  3,  2016, 
22%  of  federal  commutations  have  required 
prisoners  to  participate  in  drug  treatment 
programs. 


Perhaps  someone  should  advise  the 
President  that  a prisoner  who  has  been 
incarcerated  for  more  than  a decade,  and 
who  has  followed  prison  rules  and  abstained 
from  drugs  and  alcohol  for  that  entire 
period  of  time,  would  probably  not  benefit 
much  from  RDAP.  Such  prisoners  are  de- 
serving of  immediate  release  and  should  not 
have  to  jump  through  additional  hoops  to 
return  home  to  their  families. 

Source:  USA  Today 


Blood  in  the  Water:  The  Attica  Prison 
Uprising  of  1971  and  Its  Legacy ; 
by  Dr.  Heather  Ann  Thompson 
(Pantheon  Books,  2016).  752  pages,  $24.00  (hardcover) 

Book  review  by  Alan  Mills 


Anyone  who  wants  to  understand 
mass  incarceration  needs  to  understand 
Attica.  And  anyone  who  wants  to  under- 
stand Attica  must  read  Heather  Thompsons 
new  book,  Blood  in  the  Water.  It  is  a rivet- 
ing tale  but  a difficult  one  to  read.  Several 
reviewers  have  noted  that  they  had  to  stop 
reading  at  several  points,  to  breathe  and  to 
wipe  tears  from  their  eyes.  I join  that  group. 
But  as  difficult  as  it  is,  this  is  a story  that 
must  be  told. 

On  September  9,  1971,  almost  1,300 
prisoners  took  over  a yard  at  the  Attica  Cor- 
rectional Facility  in  N ew  York.  As  prisoners 
returned  from  breakfast,  they  broke  down 
the  gate  and  took  over  the  yard  and  a wing 
of  the  prison. They  seized  several  employees 
as  hostages. 

The  prisoners  quickly  became  orga- 
nized, created  a security  committee  and 
elected  spokespeople.  They  negotiated  for 
the  release  of  hostages  in  need  of  immediate 
medical  care. 

Over  the  next  four  days,  the  prisoners 
engaged  in  negotiations  with  the  admin- 
istration. The  state  eventually  agreed  that 
virtually  all  of  their  complaints  were  le- 
gitimate - the  prisoners  needed  education, 
better  food,  less  censorship,  fairly  distrib- 
uted jobs  with  better  pay  and  an  end  to 


racial  discrimination.  State  officials  agreed 
to  those  demands.  However,  the  one  divisive 
issue  was  amnesty.  One  guard  was  severely 
injured  during  the  takeover  and  died  a few 
days  later.  For  the  prisoners,  that  meant 
some  or  all  of  them  would  potentially  face 
a life  sentence. 

Rather  than  continue  negotiations, 
Governor  Nelson  Rockefeller  authorized 
the  state  police  to  retake  the  prison.  A 
helicopter  dropped  powerful  tear  gas 
into  the  yard,  immobilizing  the  prisoners. 
Then  the  state  police  and  prison  guards 
unleashed  their  pent-up  fury,  opening  fire 
indiscriminately.  Twenty-nine  prisoners 
were  slaughtered,  along  with  10  of  the 
hostages. 

Thompson  describes  both  the  retaking 
of  the  prison,  and  the  beatings  inflicted  by 
the  guards  over  the  next  week,  in  detail.  It 
is  tough  to  read;  it  is  hard  to  get  your  head 
around  the  fact  that  people  could  treat  other 
humans  so  brutally.  Yet  it  happened.  The 
state’s  brutality  is  inescapable. 

All  of  the  hostages  killed  in  the  retak- 
ing of  Attica  were  shot  to  death  by  law 
enforcement;  none  were  injured  by  the  pris- 
oners. Yet  over  the  following  decades,  New 
York  did  whatever  it  could  to  shift  blame 
from  state  employees  to  the  prisoners.  This 
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cover-up  started  immediately. 

In  the  end,  the  state  agreed  to  pre- 
cisely the  amnesty  that  the  prisoners  had 
demanded.  Had  it  done  so  at  the  beginning, 
the  uprising  would  have  ended  peacefully; 
instead,  39  people  died  and  hundreds  of 
lives  were  destroyed. 

Attica  is  doubly  important  because 
of  when  it  occurred:  at  the  birth  of  mass 
incarceration  in  the  United  States.  Attica 
happened  right  as  the  nation’s  prison 
population  began  to  increase  exponen- 
tially. 

For  years,  I have  said  that  we  made  a 
huge  mistake  in  this  country  in  the  early 
70s.  As  we  locked  up  more  people,  prisons 
became  overcrowded  and  prisoners  began  to 
rebel.  We  decided  that  the  people  in  prison 
were  bad  people,  and  we  needed  tougher 
prisons  to  lock  up  even  more  bad  people. 
When  that  didn’t  work,  we  doubled  down 
and  built  more  prisons.  When  that  didn’t 
work,  we  doubled  down  again  and  built 
“supermax”  prisons. 

But  I was  wrong;  we  did  not  make 
a “mistake.”  The  government  intention- 
ally sent  us  down  this  path. 

There  are  two  competing  narratives 


that  come  out  of  Attica.  One  is  the  need  for 
prison  reform  to  avoid  conditions  so  harsh 
that  we  force  prisoners  to  rebel.  But  there  is 
another  narrative  - that  given  half  a chance, 
prisoners  will  inflict  obscene  violence  on 
guards.  The  facts  of  Attica  do  not  support 
the  latter  narrative.  Nonetheless,  Nelson 
Rockefeller  and  Richard  Nixon  pushed  that 
perception  publicly.  Rockefeller  enacted  the 
harshest  drug  laws  in  the  country.  By  1980, 
corrections  departments  nationwide  began 
to  abandon  any  pretense  of  rehabilitation, 
telling  the  public  that  “nothing  works”  to 
rehabilitate  criminals.  In  the  90s,  the  rapid 
increase  in  prison  populations  nationwide 
swamped  any  attempts  at  reform.  Today, 
prison  conditions  are  worse  than  they  were 
in  1971. 

Dr.  Thompson  has  demonstrated, 
citing  hundreds  of  sources,  that  mass  incar- 
ceration is  built  on  a lie;  the  only  murderous 
rioters  at  Attica  were  the  state  troopers  and 
prison  guards.  Perhaps  knowing  this  truth 
will  allow  us  to  begin  to  return  justice  to 
our  criminal  Injustice  system. 

Blood  in  the  Water  is  available  from 
Amazon  and  other  booksellers;  it  is  cur- 
rently only  available  in  hardcover.  FI 
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Challenge  to  Ohio  Private  Prison  Confinement 
Not  Cognizable  in  Habeas  Corpus 


The  Ohio  Court  of  Appeals  has 
affirmed  the  dismissal  of  a prisoner’s 
habeas  corpus  petition  seeking  immediate 
release  from  a private  prison. 

Ohio  state  prisoner  Maurice  Freeman 
was  confined  at  the  Lake  Erie  Correctional 
Institution,  a private  prison  owned  and 
operated  by  Corrections  Corporation  of 
America.  [See:  PLN,  Nov.  2014,  p.44]. 

Freeman  filed  a habeas  corpus  petition 
in  state  court,  alleging  that  his  confinement 
at  Lake  Erie  was  illegal  because  he  was  be- 
ing held  by  a private  company  rather  than 
the  State  of  Ohio.  He  argued  that  he  was 
expressly  ordered  to  serve  a prison  term 
at  a state  institution,  and  therefore  sought 
immediate  release  from  the  CCA-run  Lake 
Erie  facility. 

The  trial  court  dismissed  Freeman’s 
habeas  petition,  finding  that  he  failed  to 
allege  sufficient  facts  to  support  a claim 
that  he  was  entitled  to  immediate  release. 

The  Ohio  Court  of  Appeals  affirmed. 
“As  a general  proposition,  a writ  of  habeas 
corpus  can  be  issued  only  when  the  peti- 
tioner has  demonstrated  that  he  is  entitled 
to  be  released  immediately,”  the  Court  ob- 
served. “Unless  a prisoner  can  prove  that  he 
has  completed  his  maximum  sentence,  his 
entitlement  to  immediate  release  can  only 
be  established  by  showing  that  the  sentenc- 
ing court  in  the  criminal  action  lacked  the 
jurisdiction  to  try  and  convict  him.” 

Noting  that  the  Court  of  Appeals  had 
previously  rejected  another  habeas  chal- 
lenge to  placement  at  Lake  Erie  in  Lacy  v. 
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responsible  for  any  rejections  of  photos.  All 
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513  Manville,NJ  08835  908-256-9635 


by  Mark  Wilson 

Sloan,  2014-Ohio-1348,  2014  Ohio  App. 
LEXIS  1306  (Ohio  Ct.  App.  2014),  the 
Court  concluded  that  the  Lacy  decision 
controlled. 

“As  the  Lacy  court  indicated,  chal- 
lenges to  the  use  of  privately  operated 
prisons  merely  raises  issues  as  to  the  place 
or  conditions  of  a prisoner’s  confinement,” 


The  Sixth  Circuit  Court  of  Appeals 
reversed  a grant  of  summary  judgment 
to  Southern  Health  Partners,  Inc.  (SHP)  in 
a civil  rights  action  alleging  the  company 
failed  to  train  and  supervise  its  nurses  at 
Kentucky’s  Hopkins  County  Detention 
Center  (HCDC),  which  violated  a deceased 
prisoner’s  constitutional  right  to  adequate 
medical  care. 

The  lawsuit  involved  the  death  of 
Tyler  Butler,  25,  just  three  days  after  he 
was  booked  into  HCDC  on  April  8, 2010 
pursuant  to  a court  order.  A deputy  did  not 
want  to  admit  him  due  to  his  sickly  appear- 
ance and  reported  MRSA  infection.  SHP 
nurse  Candace  Moss,  who  was  scheduled 
to  change  shifts  in  30  minutes,  was  asked  to 
make  a decision  on  booking  Butler. 

Moss  was  shown  various  infections 
on  Butler’s  body,  legs  and  groin  areas.  She 
instructed  deputies  to  admit  him,  and  had 
him  placed  on  72 -hour  detoxification  for 
drug  use  and  medical  watch  for  the  staph 
infection.  Other  than  having  his  blood 
pressure  checked  three  times  and  receiving 
five  pills  unrelated  to  his  MRSA  infection, 
Butler  received  no  medical  care  before  he 
was  found  unresponsive  in  his  cell  on  April 
11, 2010.  An  autopsy  concluded  his  death 
was  caused  by  sudden  cardiac  arrhythmia 
due  to  sepsis,  a complication  of  MRSA. 

Butler’s  mother,  Cindy  Shadrick,  filed 
suit.  The  federal  district  court  granted 
summary  judgment  to  SHP,  and  Shadrick 
appealed.  The  Sixth  Circuit  was  presented 
with  two  questions:  whether  genuine  issues 
of  material  fact  remained  on  the  claim  that 


the  appellate  court  wrote.  “Even  if  it  is 
presumed  for  the  sake  of  argument  that 
petitioner  can  only  be  held  in  a state- 
operated  prison,  he  would  only  be  entitled 
to  a transfer,  not  immediate  release  from 
confinement.”  See:  Ohio  v.  Freeman,  2015- 
Ohio-2813, 2015  Ohio  App  LEXIS  2725 
(Ohio  Ct.  App.  2015). 


SHP  failed  to  train  and  supervise  its  nurses 
and  sufficient  evidence  existed  to  proceed 
on  a negligence  theory,  and  whether  SHP 
was  entitled  to  governmental  immunity. 

The  evidence  indicated  that  SHP  did 
not  have  a training  program.  “The  lack  of 
training  and  supervision  by  SHP  is  clearly 
evidenced  by  the  blanket  inability  of  the 
LPN  nurses  who  worked  at  HCDC  to  iden- 
tify and  discuss  the  requirements  of  SHP’s 
written  policies  governing  their  work,” 
the  Court  of  Appeals  wrote.  “The  nurses 
professed  ignorance  of  the  written  medical 
treatment  protocols  and  policies  purportedly 
drafted  by  SHP  to  guide  their  conduct.” 

“Most  troubling  is  the  admission  of 
Angela  Pleasant,  SHP’s  on-site  nursing 
manager  at  HCDC,  that  she  was  not 
familiar  with  the  SHP  policies  she  was 
specifically  designated  to  enforce,”  the 
Court  added.  “Key  here  also  is  her  open 
acknowledgement  that  SHP  nurses  fol- 
lowed an  undocumented  policy  and  custom 
of  providing  assistance  only  if  an  inmate 
asked  for  it,  despite  ...  policies  ...  mandat- 
ing that  nurses  take  particular  actions  at 
particular  times.” 

The  appellate  court  further  noted  that 
SHP  President  Jennifer  Hairsine  was  “not 
college- educated  or  medically  trained,  and 
she  could  not  explain  the  differences  in 
the  permitted  scope  of  medical  practice 
for  LPNs  and  RNs.  Rather  than  provide 
training  and  supervision  necessary  to  insure 
that  LPN  nurses  acted  within  the  scope  of 
practice,  SHP  expected  the  nurses  to  define 
that  scope  for  the  company.” 


Southern  Health  Partners  to  Face 
Liability  in  Kentucky  Pre-trial 
Detainee's  MRSA  Death 
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The  case  remains  pending  with  a trial  v.  Southern  Health  Partners,  Inc.,  2016  U.S. 
date  scheduled  in  April  2017.  See:  Shadrick  Dist.  LEXIS  118431  (W.D.  Ky.  2016). 

Arkansas  Court  of  Appeals  Upholds 
Civil  Forfeiture  Ruling 


Those  facts,  the  Sixth  Circuit  deter- 
mined, could  enable  a jury  to  find  SHP 
had  failed  to  train  and  supervise  its  LPNs 
and  was  deliberately  indifferent  to  Butler’s 
medical  needs,  and  that  those  deficiencies 
were  the  underlying  cause  of  his  death.  As 
such,  the  Court  of  Appeals  held  SHP  was 
not  entitled  to  governmental  immunity,  and 
the  district  court’s  order  was  reversed.  One 
appellate  judge  issued  a dissenting  opinion. 
See:  Shadrick  v.  Hopkins  County,  805  F.3d 
724  (6th  Cir.  2015). 

Following  remand,  the  case  proceeded 
towards  trial  with  the  district  court  entering  a 
lengthy  order  concerning  the  parties’motions 
in  limine  on  August  31, 2016.  Among  other 
issues,  the  court  held  the  plaintiffs  could  not 
present  evidence  that  two  SHP  nurses  named 
as  defendants  in  the  case  had  settled  the 
claims  against  them  through  an  offer  ofjudg- 
ment;  further,  the  plaintiffs  were  prohibited 
from  introducing  evidence  of  other  suits  filed 
against  SHP  related  to  prisoner  medical  care. 
“However,  evidence  of  other  lawsuits  may  be 
used  as  impeachment  if  Defendant  opens  the 
door  to  such  an  inquiry  by  arguing  that  SHP 
was  not  aware  of  the  deaths  of  other  inmates,” 
the  district  court  wrote. 


OnMay4,  2016, the  Arkansas  Court 
of  Appeals  upheld  a lower  court’s  order 
for  the  civil  forfeiture  of  nearly  $20,000 
seized  from  Guillermo  Espinoza  during  a 
July  2013  traffic  stop.  Espinoza  was  never 
charged  with  a crime  and  prosecutors  even- 
tually filed  a motion  to  dismiss  the  case.  In 
an  unusual  decision,  the  trial  court  rejected 
that  motion. 

Following  a September  2014  hearing, 
the  court  ordered  Espinoza  to  forfeit  his 
cash.  A month  later  he  filed  a motion  for 
reconsideration.  In  a one-sentence  order, 
Circuit  Judge  Chris  Williams  held  the  mo- 
tion was  “without  merit. ’’Espinoza  appealed. 

The  Court  of  Appeals  decided  against 
Espinoza  based  on  a technicality.  His  appeal 
was  filed  under  criminal  procedure  rules, but 
the  appellate  court  held  the  case  must  fol- 
low the  state’s  rules  for  civil  procedure.  His 
appeal  was  therefore  deemed  “untimely.” 


Appellate  Judge  Waymond  Brown  wrote 
in  a concurring  opinion,  “Although  I agree 
that  our  court  is  procedurally  barred  from 
hearing  this  appeal,  I cannot  see  why  the 
trial  judge  would  decide  to  follow  through 
with  the  forfeiture  ofMr.  Espinoza’s  $19,894, 
when  the  charging  agency  moved  to  dismiss 
without  prejudice  believing  it  lacked  the  evi- 
dence to  confiscate  the  money.”  See:  Nineteen 
Thousand  Eight  Hundred  Ninety-Four  Dollars 
($19,894.00)  in  American  Currency  and  Guill- 
ermo GarciaEspinozav.  State  of. 'Arkansas,  2016 
Ark.App.244, 491  S.W.3d486  (Ark.Ct.App. 
2016),  rehearing  denied. 

A recent  report  by  the  Institute  for 
Justice  found  that  nearly  $81  million  in 
currency  and  9,500  cars  were  seized  in 
Arkansas  through  civil  forfeiture  between 
2000  and  2014.  H 

Additional  source:  www.ij.org 
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CONTENT@PRISONLEGALNEWS.ORG 
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when  they  were  taken.  Your  name  will  not  be  posted  online  or  otherwise  dis- 
closed. Please  spread  the  word  that  PLN  needs  photos  and  videos  for  our  website. 
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judgment  or  settlement  and  last  complaint  so  we  can  post  them  on  our  site 
and  potentially  report  the  case  in  PLN.  If  possible,  please  e-mail  your  submis- 
sions; we  cannot  return  any  hard  copy  documents.  Send  to: 
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Fifth  Circuit  Holds  Four  Decades  in 
Solitary  Confinement  Implicates  Liberty  Interest; 
Last  Angola  3 Member  Finally  Released 

by  Matt  Clarke 


On  December  17,  2014,  the  Fifth 
Circuit  Court  of  Appeals  held  that 
holding  a prisoner  in  solitary  confinement 
for  almost  40  years  implicated  a liberty 
interest,  and  that  prison  officials  could  be 
liable  for  failing  to  provide  adequate  due 
process. 

Louisiana  state  prisoner  Albert  Wood- 
fox  was  convicted  of  killing  prison  guard 
Brent  Miller  at  the  Louisiana  State  Peni- 
tentiary at  Angola  in  1972.  As  soon  as  he 
became  a suspect  in  the  murder,  he  was 
placed  in  a form  of  solitary  confinement 
known  as  extended  lockdown  or  closed- 
cell restriction  (CCR).  Prisoners  in  CCR 
remain  alone  in  their  6x9’  cells  23  hours  a 
day.  “During  the  other  hour,  a prisoner  may 
shower  and  walk  along  the  tier  in  which 
his  cell  is  located.  Three  times  a week,  the 
prisoner  may  use  this  hour  to  exercise  alone 
in  a fenced  yard,  if  the  weather  permits.” 

Compared  to  prisoners  in  general  pop- 
ulation, CCR  prisoners  also  face  restrictions 
on  their  personal  property,  reading  materi- 
als, ability  to  attend  religious  services,  and 
access  to  legal  resources,  educational  op- 
portunities, job  assignments  and  visitation. 

Woodfox  remained  in  CCR  almost 
the  entire  time  he  was  at  Angola  until  his 
transfer  to  the  David  Wade  Correctional 
Facility  in  November  2010,  where  he  was 
also  placed  in  CCR.  In  2013,  he  filed  a 
federal  civil  rights  complaint  against  of- 
ficials at  Wade  pursuant  to  42  U.S.C.  § 
1983,  alleging  violations  of  his  Fourteenth 
Amendment  due  process  rights. 

CCR  prisoners  appear  before  a review 
board  every  90  days  to  determine  whether 
they  should  be  returned  to  the  general 
population.  Woodfox  alleged  the  reviews 
were  inadequate  “shams. ’’The  district  court 
found  that  his  “placement  in  CCR  was  and 
remains  indefinite.” 

The  defendants  filed  a motion  for  sum- 
mary judgment  alleging  that  Woodfox’s 
placement  in  CCR  was  an  initial  security 
classification  and  did  not  implicate  his  due 
process  rights. The  court  denied  the  motion 
and  the  defendants  appealed. 

The  Fifth  Circuit  held  that  an  initial 
security  classification  did  not  excuse  the 


defendants  from  due  process  requirements. 
If  a prisoner’s  placement  in  CCR  amounted 
to  an  “atypical  and  significant  hardship” 
compared  to  the  normal  instances  of  prison 
life,  it  implicated  a liberty  interest  and  due 
process  must  be  provided. 

The  appellate  court  found  that  CCR 
conditions  were  similar  to  those  experienced 
by  prisoners  confined  to  administrative  seg- 
regation and  thus  constituted  an  “atypical 
and  significant  hardship,”  and  that  lengthy 
placement  in  CCR  implicated  a liberty 
interest.  The  Court  of  Appeals  was  unable 
to  find  another  prisoner  who  had  endured 
solitary  confinement  for  anything  close  to 
Woodfox’s  39-plus  years. 

The  Fifth  Circuit  held  that  all  of 
Woodfox’s  CCR  confinement  should  be 
considered,  not  just  the  years  since  he 
was  transferred  to  Wade.  Under  the  U.S. 
Supreme  Court’s  decision  in  Wilkinson  v. 
Austin,  545  U.S.  209  (2005)  \PLN,  Aug. 
2005,  p.24],  indefinite  placement  in  “highly 
restrictive  conditions”  implicates  a liberty 
interest  even  if  it  is  the  result  of  an  initial 
classification  decision. Therefore,  the  defen- 
dants were  required  to  provide  due  process 
when  Woodfox  was  transferred  to  Wade 
and  at  subsequent  reviews,  and  the  trial 
court  did  not  err  when  it  found  that  genuine 
issues  of  material  fact  precluded  summary 
judgment  on  the  question  of  whether  the 
review  procedures  for  CCR  placement  at 
Wade  were  constitutionally  adequate.  The 
judgment  of  the  district  court  was  affirmed. 
See:  Wilkerson  v.  Goodwill,  77 4 F.3d  845 
(5th  Cir.  2014). 

Following  remand,  U.S.  District  Court 
Judge  James  Brady  granted  Woodfox’s  un- 
conditional release  and  barred  the  state  from 
retrying  him  on  June  8,2015.  However,  that 
ruling  was  overturned  on  appeal.  The  case 
settled  while  Woodfox  was  awaiting  his 
third  trial,  and  he  was  released  on  February 
19,  2016  after  serving  43  years  in  solitary 
confinement.  [S ee:PLN,  March  2016,  p.46]. 
He  was  the  last  member  of  the  “Angola  3” 
to  be  released;  Robert  King’s  conviction  was 
overturned  in  2001  and  he  was  freed  after 
serving  29  years  in  isolation,  while  Herman 
Wallace  was  released  in  October  2013  and 


died  of  liver  cancer  just  days  later.  [See:  PLN, 
April  2004,  p.  12;  June  2001 , p.  1 8] . All  three 
had  been  involved  in  the  Black  Panthers 
movement  at  Angola,  which  resulted  in  their 
ongoing  placement  in  solitary. 

How  did  Woodfox  and  the  other 
members  of  the  Angola  3 preserve  their 
sanity  during  decades  of  solitary  confine- 
ment? “We  made  a conscious  decision  that 
we  would  never  become  institutionalized,” 
Woodfox  said  in  an  interview  following 
his  release.  “As  the  years  went  by,  we  made 
efforts  to  improve  and  motivate  ourselves.” 

“We  made  sure  we  always  remained 
concerned  about  what  was  going  on  in 
society  - that  way  we  knew  that  we  would 
never  give  up,”he  added.  “I  promised  myself 
that  I would  not  let  them  break  me,  not  let 
them  drive  me  insane.” 

Although  Woodfox  agreed  to  plead  no 
contest  to  obtain  his  release  from  prison,  he 
has  maintained  that  he  was  not  involved 
in  Brent  Miller’s  murder.  “I  am  innocent,” 
he  told  The  Guardian  newspaper.  “The  fact 
that  I was  convicted  the  first  and  second 
times  had  more  to  do  with  racism  in  the 
American  judicial  system  than  with  in- 
nocence or  guilt.” 

He  plans  to  continue  advocating  for 
criminal  justice  reform,  specifically  in  regard 
to  the  placement  of  prisoners  in  solitary. 
“Solitary  confinement  is  the  most  tortur- 
ous experience  a human  being  can  be  put 
through  in  prison.  It’s  punishment  without 
ending.  We  have  got  to  stop  this,  and  having 
been  a victim  of  it  for  so  long  myself,  that’s 
what  I’m  going  to  do.” 

Additional  sources:  www.amnestyusa.org, 
www.  theguardian.  com 


Actual  Innocence 

Explains  how  the  innocent  are  con- 
victed by  faulty  eyewitness  testimonies, 
police  perjury,  expert  witnesses,  pros- 
ecutorial misconduct,  etc.,  and  how 
DNA  testing  is  used  to  free  the  innocent. 
$1 7.99  from  PLN's  Book  Store! 

See  page  69  for  more  information. 
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The  Rape  Victims  Silenced  by  Their  Prison  Cells 

A prison  chaplain  who  admitted  to  sexually  assaulting  three  prisoners 
may  spend  less  than  a year  behind  bars.  Why  don't  we  seem  to  care? 

by  Melissa  Jeltsen,  Huffington  Post 


When  Leticia  Villarreal,  42,  began 
her  prison  sentence  at  McPherson 
Unit,  a women’s  facility  in  Arkansas,  she 
throbbed  with  anger  and  pain.  She  was  an 
undocumented  immigrant  from  Mexico. 
She  didn’t  speak  English.  No  one  visited, 
no  one  called.  She  deeply  missed  her  chil- 
dren. She  was,  for  the  first  time  in  her  life, 
utterly  alone. 

And  then,  she  found  God. 

Kenneth  Dewitt,  a charismatic  prison 
chaplain,  welcomed  her  into  the  Principles 
and  Applications  for  Life,  or  PAL,  pro- 
gram - a religious  initiative  for  prisoners 
that’s  based  on  the  teachings  of  disgraced 
evangelical  fundamentalist  Bill  Gothard. 

Women  in  the  PAL  program  lived  in 
a separate  barracks  and  dedicated  much  of 
their  days  to  study  and  prayer.  It  was  quieter 
and  cleaner  than  living  with  the  general 
population,  Villarreal  said,  an  overall  im- 
provement in  quality  of  life.  And  it  was 
mmored  among  prisoners  that  participating 
in  the  program  looked  good  on  a record, 
especially  if  parole  was  possible. 

According  to  conversations  with  for- 
mer PAL  participants,  Dewitt  would  give 
daily  lectures  on  topics  such  as  personal 
responsibility,  curing  impure  thoughts  and 
the  importance  of  submitting  to  authority 
- both  within  a family  structure,  meaning 
a wife  should  submit  to  her  husband,  and 
inside  the  prison  where  they  were  all  stuck. 

Villarreal  grew  hopeful  about  life,  even 
though  she  faced  a 40-year  sentence  for  the 
manufacture,  delivery  and  possession  of  a 
controlled  substance. 

“I  began  to  apply  myself  to  study,”  she 
said.  “I  knew  I needed  to  change,  I just 
didn’t  know  how.” 

After  Villarreal  had  been  in  the  pro- 
gram a few  years,  Dewitt  invited  her  to 
receive  individual  training,  and  requested 
she  report  to  his  office  at  6 a.m.  one  Mon- 
day. She  was  excited  to  be  singled  out,  she 
said,  and  eager  for  advanced  instruction. 

When  she  arrived,  Villarreal  told  The 
Huffington  Post,  Dewitt  said  he  knew 
exactly  what  she  needed:  to  be  touched. 
Intimately.  For  a few  minutes  each  morning, 
the  guards  in  the  hallway  outside  Dewitt’s 


office  left  to  perform  a prisoner  count.  The 
chaplain  chose  that  moment  to  fondle  her 
breasts  and  buttocks,  she  said. 

That  morning  was  just  the  beginning 
of  her  nightmare. 

Villarreal  said  Dewitt  would  call  her 
to  his  office  every  Monday  and  sexually 
victimize  her,  forcing  her  into  oral  sex  and 
intercourse.  And  she  wasn’t  the  only  one: 
Two  other  women  in  the  PAL  program 
also  told  state  police  Dewitt  had  sub- 
jected them  to  weekly  sexual  abuses.  One 
woman  reported  that  the  assaults  went  on 
undetected  for  three  and  a half  years.  For 
Villarreal,  they  continued  for  about  a year 
and  a half,  she  said. 

In  July  2016,  the  former  chap- 
lain pleaded  guilty  to  sexually  assaulting 
three  female  prisoners  who  were  involved 
in  the  PAL  program,  including  Villarreal. 
While  he  was  initially  charged  with  50 
counts  of  third-degree  sexual  assault  - 
which  could  have  meant  spending  up  to  500 
years  behind  bars  - he  ultimately  pleaded 
guilty  to  only  three  charges,  one  for  each 
of  the  victims. 

After  working  for  the  Arkansas  De- 
partment of  Correction  for  13  years,  Dewitt 
is  expected  to  be  sentenced  to  five  years  in 
one  of  the  state’s  prisons.  It’s  possible  that 
he  may  be  eligible  for  parole  after  serving 
only  one-sixth  of  his  sentence.  In  other 
words,  he  could  be  out  within  a year. 

“He’s  67  years  old.  The  average  life 
expectancy  of  a man  today  is  77.  So,  five 
years  to  serve  is  half  his  life  expectancy,” 
prosecuting  attorney  Henry  Boyce  said 
when  asked  to  explain  the  short  sentence. 

It  had  only  been  a month  since  the 
country  exploded  in  collective  outrage  after 
Brock  Turner,  a former  Stanford  University 
swimmer,  was  sentenced  to  just  six  months 
in  jail  for  sexually  assaulting  an  unconscious 
woman. 

The  Dewitt  case  has  failed  to  elicit 
similar  widespread  indignation,  which  is 
not  especially  surprising. 

To  start,  two  of  the  victims  are  still 
incarcerated  and  serving  life  sentences. 
(HuffPost  is  not  naming  them  without 
their  explicit  permission.)  They  are  es- 


sentially powerless  to  speak  out  about  the 
pain  inflicted  on  them.  There  is  no  viral 
victim  impact  statement  to  educate  the 
public  about  the  horror  of  being  assaulted 
by  a trusted  authority  figure,  forced  to  live 
alongside  them  and  unable  to  leave  the 
scene  of  the  crime. 

But  it  may  also  have  to  do  with  who  the 
victims  are,  said  Brenda  V.  Smith,  a profes- 
sor at  the  Washington  College  of  Law  at 
American  University.  The  public  may  have 
less  sympathy  toward  incarcerated  women 
because  they  aren’t  “perfect  victims.” 

“I’m  interested  in  where  the  outrage 
is  about  this,”  she  said.  “We  are  talking 
about  someone  who  is  supposed  to  be  a 
spiritual  guide.  Not  only  is  he  a person  who 
has  authority  vested  in  him  by  the  correc- 
tional system,  he  has  this  moral  authority 
that  comes  from  his  position  as  a prison 
chaplain.” 

Over  the  past  four  years,  the  rate  of 
women  incarcerated  in  the  U.S.  has  risen 
dramatically.  Many  women  in  prison  were 
physically  or  sexually  abused  prior  to  their 
incarceration,  making  them  acutely  sensi- 
tive to  abuse  by  staff. 

It ’s  hard  to  know  the  number  of  women 
who  are  sexually  assaulted  while  incarcer- 
ated. An  estimated  2.3  percent  of  female 
prisoners  reported  experiencing  one  or 
more  incidents  of  sexual  victimization  by 
staff  in  the  preceding  year,  according  to 
a 2011-12  survey  by  the  Bureau  of  Justice 
Statistics. 

That’s  likely  a low  count,  as  rape  is 
notoriously  underreported  and  women 
have  even  more  reason  to  keep  quiet  in 
prison,  Smith  explained.  Incarcerated 
women  may  rightly  fear  that  they  won’t  be 
believed,  she  said,  and  that  a false  report 
could  lead  to  them  being  disciplined  or 
losing  “good  time,”  which  means  getting  a 
shorter  sentence  because  of  good  behavior. 

“There  are  actual  consequences  related 
to  making  a report  that  no  one  investigates 
or  believes,”  Smith  said.  “The  person  who  is 
doing  the  abuse  is  much  more  powerful  and 
has  much  more  legitimacy  than  they  do.” 

Villarreal  said  she  did  not  feel  comfort- 
able coming  forward  to  authorities  until 
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Dewitt  resigned  in  2014,  after  he  had  admit- 
ted having  a sexual  relationship  with  another 
chaplain  who  was  also  a former  prisoner. 

McPherson  Unit  provides  infor- 
mational resources  to  prisoners  about 
what  to  do  if  they  are  a victim  of  sexual 
abuse,  including  how  to  report  it,  said 
an  Arkansas  Department  of  Correc- 
tion spokesman.  Methods  include  telling  a 
staff  member,  calling  a specific  phone  line 
and  filling  out  a grievance  form. 

The  prison  has  made  some  changes 
since  Dewitt’s  arrest,  including  knocking 
down  office  walls  to  improve  visibility, 
Arkansas  Department  of  Correction  Di- 
rector Wendy  Kelley  told  the  Arkansas 
Democrat-  Gazette. 

“The  Department  will  do  everything 
in  its  power  to  protect  the  inmates  in  its 
custody  from  becoming  victims  of  any  form 
of  sexual  abuse,”  she  said  in  a statement 
provided  to  HuffPost.  “The  Department 
cooperated  fully  with  the  investigation  into 
Kenneth  Dewitt’s  behavior  and  appreciates 
the  work  of  the  Arkansas  State  Police  and 
Prosecutor  Henry  Boyce  and  his  staff” 

Villarreal  fantasized  about  befriending 
one  of  the  guards  and  begging  him  to  put 


a camera  outside  Dewitt’s  office  to  catch 
him  in  the  act.  But  she  was  too  afraid  of 
getting  in  trouble,  she  said,  and  she  heeded 
Dewitt’s  warning  that  she  would  never  get 
out  of  prison  if  she  told  anyone. 

“I  didn’t  say  anything  to  anybody  be- 
cause I didn’t  trust  anyone  enough,”  she  said. 
“It’s  not  just  fear,  it’s  shame,  it’s  everything.” 

In  2015,  after  serving  10  years  of  her 
sentence,  Villarreal  was  released  from  prison 
and  promptly  deported.  She  now  lives  in  a 
small  village  in  Coahuila,  Mexico,  where 
she  works  at  an  orphanage  and  paints  in 
her  free  time.  She  uses  oil,  acrylic  and  chalk, 
whatever  is  around. 

“I  want  to  touch  people’s  lives,”  she 

said. 

Villarreal  said  she  is  still  struggling 
with  the  trauma  of  being  sexually  assaulted. 
She  had  a hysterectomy  while  in  prison,  and 
said  Dewitt  forced  her  to  have  sex  with  him 
even  after  her  surgery.  That  was  her  lowest 
point,  and  she  seriously  considered  suicide. 

She  is  still  religious  and  had  to  work  to 
reconcile  her  faith  with  her  anger  at  Dewitt. 

“I  used  to  have  such  horrible  thoughts 
about  him,  but  at  the  same  time  I would 
refrain  myself  because  I knew  it  was  a sin. 


How  can  you  think  something  wrong  about 
a pastor?”  she  said. 

Villarreal  said  she  considers  Dewitt’s 
sentence  to  be  a slap  on  the  wrist,  but  that 
she’s  glad  the  ordeal  is  over. 

“I  think  he  should  do  more  time,  but 
again,  I don’t  have  a voice  because  I’m  not 
over  there,”  she  said.  “Or  maybe  I don’t  have 
a voice  because  I’m  not  legal.  That’s  how 
they  treat  people  like  me.” 

Ed.  Note:  As  expected,  Kenneth  L.  Dewitt 
was  sentenced  on  August  8,  2016  to  five 
years  in  prison;  he  is  eligible  for  parole  in 
June  2017. 

Melissa  Jeltsen  covers  domestic  violence 
and  other  issues  related  to  women's  health, 
safety  and  security.  This  article  was  originally 
published  by  The  Huffington  Post  (www. 
huffngtonpost.com)  on  July  16,  2016;  it  is 
reprinted  with  permission,  with  minor  edits. 
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Inquisitorial  Telephonic  Hearing  to  Screen 
Civil  Rights  Case  Deemed  Unlawful 


IN  REVERSING  AN  ILLINOIS  FEDERAL 

district  court’s  dismissal  of  a civilly  com- 
mitted sex  offender’s  civil  rights  action,  the 
Seventh  Circuit  Court  of  Appeals  did  not 
mince  words  when  condemning  the  lower 
court’s  use  of  a merit  review  proceeding  as 
an  inquisitorial  hearing. 

Willie  Henderson  is  confined  in  the 
Rushville  Treatment  and  Detention  Facil- 
ity pursuant  to  Illinois’  Sexually  Violent 
Persons  Commitment  Act.  He  worked  in 
the  facility’s  dietary  services  department. 
Henderson  alleged  in  a civil  rights  com- 
plaint that  he  was  fired  from  that  position 
in  retaliation  for  the  “many  lawsuits”  he  had 
filed  against  facility  staff.  He  claimed  he 
lost  his  job  due  to  trumped  up  disciplinary 
charges. 

The  Seventh  Circuit  noted  the  com- 
plaint was  “bare  bones.”  In  screening  the 
suit  under  28  U.S.C.  § 1915(e)(2),  the  dis- 
trict court  had  telephonically  interviewed 
Henderson.  Its  dismissal  order  was  cap- 
tioned “MERIT  REVIEW  AND  CASE 
MANAGEMENT  ORDER,”  and  found 
that  Henderson  failed  to  state  a claim  upon 
which  relief  could  be  granted.  The  court 
allowed  him  to  amend  but  dismissed  his 
amended  complaint  on  the  same  basis. 

On  appeal,  the  Seventh  Circuit  held 
on  October  5,2015  that  the  district  court’s 
use  of  the  in  camera  inquisitorial  proceed- 
ing that  it  termed  a merit  review  hearing 
was  “unlawful.” In  Williams  v.  Wahner,  731 
F.3d  731  (7th  Cir.  2013),  the  Court  of 
Appeals  had  “rejected  the  use  of  ex  parte 
telephonic  interrogation  as  a method  of 
screening  complaints  to  determine  whether 
they  state  a claim.” 

The  screening  provision  of  § 1915(e) 
(2)  does  not  “contemplate  [ ] an  oral  ex- 
amination of  a party  by  the  judge  designed 
to  elicit  answers  that  will  enable  the  judge 
to  resolve  contestable  factual  issues,”  the 
Seventh  Circuit  held.  It  was  evident  the 
district  court  had  delved  into  the  facts  of 
Henderson’s  claim  during  the  inquisitorial 
hearing,  yet  failed  to  keep  any  record  of 
that  proceeding  even  though  it  used  facts 
from  the  hearing  to  support  its  order  of 
dismissal. 

The  appellate  court  noted  that  some 
prisoners  “may  be  illiterate  in  English, 
or  they  may  simply  be  such  poor  writers 


that  they  can’t  convey  their  thoughts  other 
than  orally.”  In  such  cases,  an  alternative 
may  be  to  appoint  “counsel  for  the  limited 
purpose  of  helping  the  prisoner  express  his 
complaint  intelligibly.” 

The  Court  of  Appeals  added  the 
district  court  was  “not  to  be  criticized  for 
giving  the  plaintiff,  unrepresented  by  coun- 
sel and  unschooled  in  legal  procedure,  an 
opportunity  to  amplify  his  complaint  orally, 
which  might  provide  guidance  for  the  next 
steps  in  the  lawsuit.” 

The  problem  was  there  was  no  record 
of  the  telephonic  hearing  for  meaningful 


On  December  i6,  2015,  the  State 
of  New  York  and  the  New  York  Civil 
Liberties  Union  (NYCLU)  announced  a 
final  settlement  agreement  that  will  change 
many  aspects  of  the  New  York  Depart- 
ment of  Corrections  and  Community 
Supervision’s  use  of  solitary  confinement, 
commonly  known  as  “the  box.”  Important 
changes  include  abolishing  the  use  of  food 
loaf  as  punishment,  capping  most  terms  in 
solitary  confinement  and  eliminating  soli- 
tary as  punishment  for  minor  disciplinary 
offenses.  An  initial  settlement  in  the  case 
had  been  announced  in  February  2014. 
[See:  PLN,  Dec.  2014,  p.42]. 

“New  York  State  has  recognized  that 
solitary  confinement  is  not  only  inhumane 
but  detrimental  to  public  safety  and  has 
committed  to  changing  the  culture  of 
solitary  within  state  prisons,”  said  NYCLU 
executive  director  Donna  Lieberman.  “No 
prison  system  of  this  size  has  ever  taken  on 
such  sweeping  and  comprehensive  reforms 
to  solitary  confinement  at  one  time.  Today 
marks  the  end  of  an  era  where  incarcerated 
New  Yorkers  are  simply  thrown  into  the 
box  to  be  forgotten  under  torturous  condi- 
tions as  a punishment  of  first  resort,  and  we 
hope  this  historic  agreement  will  provide  a 
framework  for  ending  the  abuse  of  solitary 
confinement  in  New  York  State.” 

The  agreement  resulted  from  a class- 
action  federal  civil  rights  lawsuit  filed  in 


appellate  review.  When  such  hearings  oc- 
cur, courts  may  “interview  a pro  se  detainee 
plaintiff  in  order  to  determine  not  whether 
the  plaintiff’s  case  is  meritorious,  but  simply 
what  the  case  is.” 

The  Seventh  Circuit  found  Hender- 
son’s complaint  alleged  a claim  of  retaliation 
for  filing  lawsuits;  the  district  court’s  order 
was  reversed  and  remanded.  The  case  re- 
mains pending  on  remand,  with  the  district 
court  denying  the  defendants’  motion  to 
dismiss  for  failure  to  state  a claim  on  Sep- 
tember 6,2016.  See:  Hejiderson  v.  Wilcoxen, 
802  F.3d  930  (7th  Cir.  2015).  H 


2011.  The  prisoner  class  members  are  rep- 
resented by  attorneys  Taylor  Pendergrass 
of  the  NYCLU,  Professor  Alexander  A. 
Reinert  with  the  Benjamin  N.  Cardozo 
School  of  Law,  and  Jennifer  Brown  and 
David  Fioccola  of  Morrison  & Foerster. 
They  were  awarded  $1.1  million  in  attorney 
fees  plus  additional  fees  each  year  until  the 
lawsuit  is  dismissed  by  joint  motion. 

The  settlement  includes  several  im- 
portant provisions.  It  removed  about  1,100 
prisoners  from  solitary  confinement,  plac- 
ing them  into  newly- created  rehabilitative 
units  or  less-isolating  disciplinary  units.  It 
prohibits  the  use  of  solitary  confinement 
as  a sanction  for  42  of  the  87  rule  viola- 
tions currently  punishable  with  solitary 
confinement.  It  caps  solitary  confinement 
sentences  at  90  days  for  most  first-time 
serious  disciplinary  violations  and  30  days 
for  most  first-time  non-violent  violations. 
It  also  grants  an  automatic  reduction  in 
solitary  confinement  sentences  for  good 
behavior  and  participation  in  rehabilita- 
tive programs. 

Further,  the  settlement  agreement 
requires  training  for  more  than  20,000 
prison  employees  in  de-escalating  situations 
involving  prisoners  held  in  solitary  confine- 
ment. It  increases  access  to  telephones  and 
reading  material,  provides  shower  curtains, 
and  abolishes  the  use  of  food  loaf  (also 
known  as  nutraloaf)  as  a form  of  punish- 
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ment.  It  commits  the  state  to  spend  about 
162  million  on  these  reforms  and  estab- 
lishes a robust  monitoring  program. 

The  settlement  also  provides  for  the 
creation  of  a 252-bed  step-down  program 
at  the  Southport  Correctional  Facility  and 
a similar  75-bed  program  at  the  Mid-State 
Correctional  Facility  to  help  long-term 
segregation  prisoners  transition  into  general 
population.  Substance  abuse  programs,  a 
program  for  Special  Housing  Unit  (SHU) 
prisoners  with  special  needs  and  a pro- 
gram for  segregation  prisoners  about  to  be 
released  were  also  created.  A small  pilot 
program  allowing  SHU  prisoners  the  use 
of  tablet  computers  without  Internet  access 
was  established  and  will  be  expanded  should 
it  prove  successful. 

“To  their  credit,  New  York  officials 
recognized  the  vast  overuse  of  solitary 
confinement  in  the  corrections  system  and 
came  to  the  table  with  an  appetite  for  re- 
form,’’said  senior  pro  bono  counseljennifer 
Brown.  “We  commend  New  York  correc- 
tions leaders  for  tackling  this  issue  head-on 
and  committing  to  the  hard  and  complicat- 
ed work  necessary  to  reduce  solitary- work 
that  will  improve  everyone’s  safety,  in  and 
outside  prison,  in  the  long  run.” 

Final  approval  of  the  settlement  was 
granted  by  the  district  court  on  March  31, 
2016,  which  issued  an  amended  memo- 
randum and  order  of  approval  on  April 
14.  “This  Settlement  Agreement  repre- 
sents a significant  step  toward  improving 
the  conditions  of  solitary  confinement 
throughout  New  York  State,”  the  court 
wrote.  “Nonetheless,  it  could  not  and  did 
not  address  every  problem  experienced  by 
prisoners  in  general  or  in  solitary  confine- 
ment in  particular.  Further  reforms  are 
likely  to  follow,  especially  when  the  At- 


torney General,  representing  the  people 
of  New  York,  has  demonstrated  his  strong 
commitment  to  improving  the  conditions 
of  confinement  for  prisoners  within  the 
State’s  custody.” 

The  first  annual  status  report  regarding 


According  to  an  August  22,  2016 
report  from  Workers  World,  an  ongoing 
hunger  strike  at  the  Waupun  Correctional 
Institution  in  Wisconsin  has  reached  a crisis 
point.  A group  of  at  least  eight  prisoners  at 
Waupun  and  the  Columbia  Correctional 
Institution  began  refusing  food  in  June  as 
part  of  a movement  called  “Dying  to  Live.” 
The  prisoners  began  the  action  to  protest 
the  use  of  long-term  solitary  confinement 
and  to  call  for  improvement  in  the  care  of 
mentally  ill  prisoners.  On  June  17,2016,  the 
Wisconsin  DOC  began  force-feeding  the 
hunger  strikers;  however,  guards  stopped 
giving  regular  hydration  and  nutrition  in 
August  and  began  a sadistic  pattern  of  tube- 
feeding the  strikers  once  every  72  hours. 

Workers  World  stated  a letter  from 
Waupun  prisoner  LaRon  McKinley  de- 
tailed the  DOC’s  efforts  to  break  the  will 
of  the  protesters  by  tube-feeding  them 
sporadically,  increasing  the  pain,  harm  and 
danger  to  the  men  and  putting  them  at  risk 
of  “refeeding  syndrome,”  which  can  cause 
fatal  heart  or  respiratory  failure.  McKinley’s 
letter  claimed  that  he  and  fellow  hunger 
striker  Cesar  DeLeon  had  refused  to  drink 
the  lead-contaminated  water  provided  by 
the  facility  and  were  denied  bottled  water 
or  Gatorade-type  drinks. 

Dodge  County  Circuit  Court  Judge 


implementation  of  the  settlement  agree- 
ment is  due  by  May  4,  2017.  See:  Peoples 
v.  Fischer,  U.S.D.C.  (S.D.  NY),  Case  No. 
Lll-cv-02694-SAS. 

Additional  source:  NYCLU 


Steven  Bauer  refused  to  stop  DeLeon’s 
forced  tube-feeding  in  July,  saying  “The 
prison  cannot  allow  him  to  die  on  a hunger 
strike.” On  September  6,2016,  activist  Ber- 
nie  Gonzales  provided  an  update  through 
JONAH,  a Wisconsin-based  criminal 
justice  reform  group,  stating  that  McKinley 
and  DeLeon,  as  well  as  “3  or  4 others, ’’were 
continuing  the  hunger  strike.  According  to 
the  World  Medical  Association,  “the  forced 
feeding  of  hunger  strikers  is  unethical  and 
is  never  justified.”?^ 

Sources:  www.jsonline.com,  www. wor- 
kers, org,  www.jonahjustice.org,  www. 
wisconsinwatch.  org 
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Eleventh  Circuit  Reverses  Finding  that  Seizure 
of  Prisoner's  Legal  Mail  Stated  Claim 


A Georgia  federal  district  court,  in 
denying  a motion  to  dismiss,  found  an 
attorney  has  a Fourth  Amendment  right  to 
“privacy  and  possessory  interest  in  letters 
mailed  to  him,  and  that  the  government 
may  not  take  and  read  letters  that  have  been 
mailed.”  However,  the  Eleventh  Circuit 
reversed  on  appeal,  finding  that  the  letters 
had  not  actually  been  “mailed”  and  thus  no 
Fourth  Amendment  violation  occurred. 

Attorney  Mario  Williams  sued  several 
prison  officials  related  to  guard  Andrew 
Russo’s  actions  between  August  8 and  11, 
2012  at  the  Special  Management  Unit  at 
the  Georgia  Diagnostic  and  Classification 
Prison.  Russo  allegedly  entered  the  cell  of 
prisoner  Miguel  Jackson  and  “opened,  read 
and  took  letters”  that  Jackson  had  “clearly 
marked  ‘legal  mail’  and  ‘attorney/client 
privileged’ on  the  outside  of  the  envelopes.” 

The  letters,  addressed  to  Williams,  were 
confiscated  and  not  returned.  He  sought 
an  arrest  warrant  for  Russo,  but  the  Butts 
County  Superior  Court  refused  to  issue 
one  after  a probable  cause  hearing  held  on 
August  17,  2012.  Williams  subsequently 
filed  a 42  U.S.C.  § 1983  action  against 
Russo  and  Warden  Carl  Humphrey,  Deputy 
Warden  June  Bishop  and  Unit  Manager 
James  McMillan  for  allegedly  ordering 
Russo  “to  open  and  read  and  take”  the  mail 
from  Jackson’s  cell,  and  for  condoning  the 
guard’s  actions  by  not  returning  the  letters. 

The  focus  on  Jackson’s  correspondence 
allegedly  stemmed  from  Williams’represen- 
tation  of  Jackson’s  wife,  who  had  been  barred 
from  visiting  her  husband  by  prison  officials. 

The  district  court  found  Fourth 
Amendment  protection  has  a general 
rule  that  “both  senders  and  addressees  of 
packages  or  other  closed  containers  can  rea- 
sonably expect  that  the  government  will  not 
open  them.”  Thus,  courts  have  recognized 
that  an  addressee  has  “both  a possessory 
and  a privacy  interest  in  a mailed  package.” 

While  “the  prison  mail  system  functions 
according  to  its  own  standards,”  courts  have 
held  that  “a  letter  is  generally  considered 
mailed  when  it  is  given  to  a prison  official.” 
Thus,  under  the  mailbox  rule,  the  letters  were 
deemed  mailed  when  Russo  took  them  from 
Jackson.  Consequently,  the  district  court  held 
that  at  this  stage  of  the  litigation,  Williams 
had  raised  sufficient  claims  to  establish  a 


Fourth  Amendment  violation  and,  since  the 
right  was  clearly  established,  the  defendants 
were  not  entitled  to  qualified  immunity.  See: 
Williams  v.  Russo,  U.S.D.C.  (M.D.  Ga.), 
Case  No.  5:14-cv-00287-CAR;  2015  U.S. 
Dist.  LEXIS  4160. 

The  defendants  filed  an  interlocutory 
appeal  and  the  Eleventh  Circuit  reversed 
and  remanded  the  district  court’s  order  on 
January  22,  2016.  The  Court  of  Appeals 
found  that  “no  case  has  applied  the  prison 
mailbox  rule  to  find  that  a letter  or  package 
had  been  ‘mailed’  for  purposes  of  creating  a 
Fourth  Amendment  right,  and  the  district 
court  erred  in  doing  so  here. ’’The  lower  court 
had  “improperly  relied  on  the  mailbox  rule” 
to  find  that  the  letters  addressed  to  Williams 


Another  victory  in  the  fight  against 
debtors’  prisons  was  achieved  with 
the  grant  of  an  injunction  by  a Tennes- 
see federal  district  court.  The  preliminary 
injunction,  issued  in  a class-action  lawsuit 
in  December  2015,  prohibits  a private  pro- 
bation company  from  jailing  probationers 
because  they  are  unable  to  pay  fees  related 
to  their  supervision. 

The  suit  “addresses  one  aspect  of  the 
growing  privatization  of  the  criminal  jus- 
tice system,”  the  court  wrote.  Rutherford 
County  contracted  with  Pathways  Com- 
munity Corrections,  previously  known 
as  Providence  Community  Corrections 
(PCC),  which  operates  in  45  states,  to 
provide  misdemeanor  probation  services. 

The  payment  of  “all  required  supervision 
fees,  court  fines,  and  court  costs”  is  a rule  of 
probation,  and  a probationer  who  is  unable 
to  make  payments  is  technically  in  violation 
of  his  or  her  supervision  conditions.  Other 
conditions,  such  as  community  service  work, 
drug  tests  and  various  ofFense-related  classes, 
may  also  be  required  and  incur  fees. 

PCC  charged  probationers  $45  a month 
for  simply  being  on  probation  plus  $20  for 
each  drug  test,  which  could  be  administered 
at  a PCC  employee’s  whim.  It  also  charged 


had  been  “mailed”  when  Russo  confiscated 
them  from  Jackson,  the  Eleventh  Circuit 
wrote.  Thus,  since  the  letters  had  not  been 
mailed,  Williams  had  no  protectable  Fourth 
Amendment  interest  in  them. 

Further,  the  appellate  court  reversed 
the  denial  of  qualified  immunity.  “Because 
we  find  that  Williams  failed  to  allege  a 
violation  of  a constitutional  right,  we  need 
not  determine  whether  the  alleged  right  was 
clearly  established,”  the  Court  of  Appeals 
wrote.  On  remand,  the  district  court  was 
directed  to  grant  the  defendants’  motion 
to  dismiss.  See:  Williams  v.  Russo,  636  Fed. 
Appx.  527  (11th  Cir.  2016). 

Additional  source:  Daily  Report 


set-up  fees,  community  service  fees  and  even 
a “picture  fee.”Those  required  to  participate 
in  trash  removal  as  community  service 
work  had  to  pay  a $132  fee.  Since  the  only 
revenue  PCC  derived  from  the  contract  was 
from  fees  imposed  on  probationers,  it  had  “a 
direct  financial  stake  in  every  decision  and 
outcome  in  any  individual’s  probation  case,” 
the  lawsuit  claimed. 

“It’s  an  extortion  racket  with  the  threat 
of  jail  and  arrest,”  said  attorney  Alec  Kara- 
katsanis,  co-founder  of  Equal  Justice  Under 
Law,  who  brought  the  suit  along  with  the 
law  firm  of  Baker,  Donelson,  Bearman, 
Caldwell  &Berkowitz. 

PCC’s  practice  of  imposing  fees  re- 
sulted in  probationers  paying  the  company 
rather  than  their  court  costs  and  fines, 
which  ended  up  “trapping  probationers  in  a 
cycle  of  debts,  arrest,  extended  supervision, 
jail  and  more  debts.” The  main  premise  of 
the  lawsuit  was  the  “defendants’  failure  to 
account  for  indigency  when  the  only  proba- 
tion violation  alleged  is  nonpayment  and 
when  using  secured  money  bonds  to  jail 
probationers  pending  revocation  proceed- 
ings,” the  district  court  wrote. 

The  court  noted  that  in  evidence  were 
PCC  affidavits  “with  the  bond  amount  al- 
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ready  filled  in  by  PCC’s  probation  officers.” 
While  the  defendants  claimed  that  when 
a probationer’s  only  violation  was  failure 
to  pay  they  were  released  on  their  own 
recognizance,  the  court  had  evidence  to  the 
contrary  in  at  least  two  cases.  It  also  found 
a failure  to  pick  up  trash  for  community 
service  work  could  result  in  a substantive 
violation  requiring  a bond  even  in  cases 
where  that  failure  was  attributed  to  an  in- 
ability to  pay  associated  fees. 

In  some  cases,  the  bond  was  two  or 
three  times  what  a probationer  owed  on 
their  supervision  fees,  which  guaranteed  they 
would  remain  in  jail  or  plead  guilty  to  obtain 
release.  The  district  court  found  such  pleas 
“troubling,”  as  they  may“trap  probationers  in 
a pernicious  cycle  for  years  on  end. ’’One  pro- 
bationer’s term  of  supervision  with  PCC  was 
extended  at  least  five  times,  leaving  her  under 
the  company’s  control  since  early  2010. 

The  court  held  that  “[ajlthough  Defen- 
dants do  not  bother  to  take  it  into  account, 
extreme  poverty  often  produces  the  un- 
derlying probation  violation  and  results  in 
prolonged  detention.” 

The  plaintiffs  moved  for  a preliminary 
injunction  to  prohibit  seeking,  serving  or 
executing  a warrant  for  a probation  viola- 
tion that  would  lead  to  the  arrest  of  the 
plaintiffs  or  subject  them  to  a “secured 
money  bond”  due  to  probation  violations  re- 
sulting from  failure  to  pay  supervision  fees. 

The  district  court  granted  the  mo- 
tion, which  provided  injunctive  relief  on 
a class-wide  basis;  as  a result,  13  prison- 
ers held  at  the  Rutherford  County  Adult 
Detention  Center  on  fee-related  probation 
violations  were  released.  According  to  the 
sheriff’s  office,  the  injunction  also  affected 
around  9,900  arrest  warrants  for  probation 
violations.  PCC’s  contract  with  Rutherford 
County  expired  at  the  end  of  March  2016 
and  was  not  renewed.  The  county  has  since 
formed  its  own  probation  department. 

The  defendants  appealed  the  order 
granting  the  preliminary  injunction,  though 
their  appeal  was  later  dismissed  by  agree- 
ment of  the  parties.  On  June  9,  2016,  the 
district  court  granted  in  part  the  defendants’ 
motion  to  dismiss.  Three  individual  defen- 
dants were  dismissed  as  the  court  found 
that  “the  change  in  posture  since  the  Court’s 
entry  of  a preliminary  injunction  - namely, 
the  expiration  of  the  contract  between  the 
County  and  PCC  - does  affect  the  viability 
of  some  of  Plaintiffs’  claims.” 

Both  parties  have  appealed  the  court’s 


ruling  on  the  motion  to  dismiss,  and  the  case 
remains  pending.  See:  Rodriguez  v.  Provi- 
dence Community  Corrections,  U.S.D.C. 
(M.D.  Tenn.),  Case  No.  3:15-cv-01048. 

Alec  Karakatsanis  has  since  left  Equal 
Justice  Under  Law  to  fonn  a new  organization 
to  challenge  debtors’  prisons  and  systemic 
injustices  in  the  U.S.  criminal  justice  system, 
called  the  Civil  Rights  Coips. 

Additional  sources:  www.dnj.com,  www. 
newschannel5.com,  www.wmot.org,  www. 
civilrightscorps.  org 
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Illinois  Jail  Detainee's  Inadequate  Food  and 
Contaminated  Water  Claims  Survive  Initial  Dismissal 


On  September  25, 2015, the  Seventh 
Circuit  Court  of  Appeals  reversed  the 
dismissal  of  a civil  rights  action  brought  by 
a pre-trial  detainee  at  Illinois’ Cook  County 
Jail  that  alleged  inadequate  food  and 
contaminated  water.  However,  the  Court 
affirmed  the  dismissal  of  claims  challenging 
inhumane  working  and  living  conditions 
and  insufficient  wages. 

Pre-trial  detainee  Donald  A.  Smith 
sued  under  42  U.S.C.  § 1983,  and  the 
district  court  dismissed  his  complaint.  The 
Seventh  Circuit  held  that  Smith’s  condi- 
tions of  confinement  claims  brought  under 
the  Fourteenth  Amendment  - as  appropri- 
ate for  pre-trial  detainees  - were  properly 
analyzed  under  Eighth  Amendment  stan- 
dards. The  appellate  court  held  there  is 
no  “gray  area,”  as  Smith  had  contended, 
between  the  two  Amendments. 

Smith  raised  five  conditions  of  con- 
finement claims:  1)  inadequate  food,  2) 
the  presence  of  rodents  and  insects,  3)  no 
mirrors,  4)  lack  of  outdoor  recreation  and 
5)  contaminated  water.  With  respect  to  the 
first  claim,  Smith  alleged  that  his  “[f]ood 
is  well  below  nutritional  value. ’’The  appel- 
late court  held  those  “six  words  make  all 
the  difference  under  our  precedent.”  Since 
the  Constitution  requires  that  prisoners 
receive  a “nutritionally  sufficient  diet,”  the 
first  claim  should  not  have  been  dismissed. 

While  pest  infestations  may  form 
the  basis  for  a conditions  of  confinement 
claim,  Smith’s  allegations  failed  to  ap- 
proach the  severity  of  conditions  sufficient 
to  state  a claim.  The  Court  of  Appeals  did 
not  doubt  rodents  and  insects  were  present 
in  the  Cook  County  Jail,  but  wrote,  “we 
are  left  in  the  dark  as  to  how  extensive  the 
infestations  are  and  how  the  pests  affect 
[Smith].”  The  lack  of  specific  allegations 
left  the  Court  to  “speculate,”  which  re- 
sulted in  dismissal. 

As  to  the  third  claim,  Smith  also  failed 
to  detail  factual  allegations.  He  merely 
claimed  he  “can[’]t  go  outside  [for]  rec- 
reation.” Lack  of  recreation  can  rise  to  a 
constitutional  violation  “where  movement 
is  denied  and  muscles  are  allowed  to  atrophy 
and  the  health  of  the  individual  is  threat- 
ened.” However,  Smith’s  claims  did  not 
“allege  that  his  movements  are  restricted  to 
the  point  that  he  is  unable  to  exercise  inside 


his  cell  or  in  jail  common  areas. ’’Thus,  that 
claim  also  was  properly  dismissed. 

The  contaminated  water  claim  alleged 
the  Cook  County  Jail’s  water  supply  was 
“polluted  and  contains  high  levels  of  alpha 
and  beta  radiation  also  cyanide  and  lead.” 
Accepting  those  claims  as  true,  as  required 
at  that  stage  of  the  litigation,  the  appel- 
late court  held  they  should  not  have  been 
dismissed. 

Finally,  the  Seventh  Circuit  examined 
Smith’s  work  and  wage-related  claims.  He 
alleged  that  he  was  forced  to  “stand  seven 
to  eight  hours  a day  in  a ‘hot,  smelly  room’” 
as  a worker  in  the  jail’s  laundry.  He  also  al- 
leged violations  of  the  Fair  Labor  Standards 
Act  (FLSA)  based  on  his  “$3  per  day,  sub- 
minimum wage  pay.” 


OnAugust  ii, 2015, an  Idaho  federal 
court  ordered  sanctions  against  the 
State  of  Idaho  and  its  prison  system  in  a 
blistering  ruling  that  found  prison  officials 
had  intentionally  misled  a court-appointed 
special  master  regarding  the  quality  of  men- 
tal health  services  provided  to  prisoners. 
The  sanctions  were  entered  in  a 35-year- 
old  class- action  suit  over  unconstitutional 
conditions  in  the  Idaho  Department  of 
Corrections  (IDOC)  known  as  the  Balia 
litigation,  which  PLN  has  reported  on 
previously. 

U.S.  District  Court  Judge  David  O. 
Carter  said  “attempts  to  mislead  the  Court 
strike  at  the  heart  of  the  judicial  process  and 
cannot  be  ignored  even  if  the  parties  have 
made  progress  since  [the  initiation  of  the 
lawsuit]. Thus,  the  Court  finds  it  appropri- 
ate to  issue  sanctions.”  The  ruling  noted 
that  Idaho  State  Correctional  Institution 
(ISCI)  officials  had  a “pattern  of  allowing 
employees  to  manipulate  inmate  medical 
files  before,  during  and  after  the  special 
master’s  visit  for  inappropriate  purposes,” 
and  that  practice  clearly  “crosse  [d]  the  line.” 

Previously,  the  special  master  ap- 
pointed by  the  court,  Dr.  Marc  Stern,  had 
issued  a report  on  February  2,  2012  that 


Prisoners,  civil  detainees  and  pre-trial 
detainees  “are  not  protected  by  the  FLSA 
because  they  are  not  employees  of  their 
prison,”  the  Court  of  Appeals  wrote.  FLSA 
does  not  apply  to  prisoners  because  “their 
basic  human  needs  [are]  provided  for  by 
the  state.” 

The  case  was  remanded  for  further 
proceedings  on  Smith’s  inadequate  food 
and  contaminated  water  claims,  and  the  dis- 
missal of  all  the  other  claims  was  affirmed. 
Circuit  Judge  Richard  A.  Posner  entered 
both  a concurring  and  dissenting  opinion 
in  the  case.  See:  Smith  v.  Dart,  803  F.3d 
304  (7th  Cir.  2015).  Following  remand  the 
case  settled  in  November  2015  for  $1,000; 
the  law  firm  representing  Smith  agreed  to 
forego  their  fees. 


found  much  of  the  medical  care  provided 
at  ISCI  was  unconstitutional.  Specifically, 
he  wrote  there  were  “serious  problems  with 
the  delivery  of  medical  and  mental  health 
care,”  which  “resulted  or  risked  result- 
ing in  serious  harm  to  inmates”  and  were 
“frequent,  pervasive,  [and]  long-standing.” 
Idaho  officials  tried  to  suppress  the  report 
by  having  it  sealed,  unsuccessfully. 

In  a motion  for  sanctions,  the  Balia 
plaintiffs  alleged  that  ISCI  officials  had 
altered  or  destroyed  prisoners’  medical 
records,  masked  the  treatment  of  mentally 
ill  prisoners  by  moving  them  in  and  out 
of  the  mental  health  unit,  and  engaged  in 
the  excessive  use  of  “dry  cells”  - except  on 
days  the  special  master  audited  the  mental 
health  unit.  The  dry  cells  were  called  “bar- 
baric” by  a court- appointed  psychiatrist  in 
a prior  report. 

Other  allegations  of  improper  conduct 
by  prison  staff  included  altering  records  to 
show  less  frequent  use  of  dry  cells  and  bet- 
ter suicide  watches,  and  ordering  mental 
health  staff  to  never  diagnose  a prisoner 
with  gender  identity  disorder  (GID)  or  to 
refer  to  male  transgender  prisoners  with 
female  pronouns  in  their  medical  records. 
Medical  records  were  allegedly  altered  to 
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remove  prior  references  to  GID  and  the 
use  of  female  pronouns. 

The  IDOC’s  attempts  to  “paper  over 
and  mislead  the  special  master  about  the 
inadequacies  of  its  mental  health  care  sys- 
tem” might  not  have  come  to  light  but  for 
whistle-blower  and  former  ISCI  clinician 
Diana  Canfield,  who  courageously  testified 
that  her  then-supervisor,  Shell  Wamble- 
Fisher,  had  altered  and  even  scrubbed  notes 
that  Canfield  entered  into  prisoners’  medi- 
cal records.  Wamble-Fisher,  who  had  been 
promoted  from  ISO's  clinical  supervisor 
to  assistant  warden,  was  allowed  to  retire. 

“Wamble-Fisher  is  a huge  part  of  the 
problem  we’re  talking  about,  but  it’s  impor- 
tant to  note  that  nobody  at  IDOC  stopped 
her,”  said  attorney  Andrew  Schoppe,  who 
represents  Canfield.  “I  think  it’s  just  a mat- 
ter of  time  for  us  to  see  who  on  the  inside 
of  the  Department  of  Corrections  will 
turn  state’s  evidence  first  and  start  telling 
everything.” 

The  sanctions  ordered  by  the  district 
court  restart  a two-year  monitoring  period 
during  which  the  special  master  will  contin- 
ue to  oversee  the  IDOC’s  compliance  with 
court  orders;  a settlement  that  included 
the  initial  monitoring  period  was  reached 
in  2013.  [See:  PLN,  Feb.  2013,  p.40].  The 
court  also  ordered  the  IDOC  to  pass  an 
audit  conducted  by  the  National  Commis- 
sion on  Correctional  Health  Care  before  it 
will  be  allowed  to  request  dismissal  of  the 
lawsuit  after  the  monitoring  period  ends. 
Finally,  the  district  court  shifted  the  burden 
of  proving  a lack  of  ongoing  constitutional 
violations  from  the  prisoner  plaintiffs  to 
the  defendants. 

The  plaintiffs  are  represented  by  Boise 
attorneys  Bradley  J.  Dixon,  George  C.  Pat- 
terson, Jason  Emerson  Prince,  William  C. 


Pooser  and  Elijah  M.  Watkins.  See:  Balia 
v.  Idaho  State  Board  of  Corrections,  U.  S.D.C. 
(D.  Idaho),  Case  No.  l:81-cv-01165-BLW; 
2015  U.S.  Dist.  LEXIS  109759. 

The  district  court  subsequently  granted 
attorneys’  fees  and  costs  to  the  plaintiffs  in 


IT  WILL  BE  UP  TO  COUNTY  CLERKS  IN  Ar- 

kansas  to  fix  a grand-scale  mistake  by 
Secretary  of  State  Mark  Martin’s  office, 
and  the  ability  of  thousands  of  people  to 
vote  in  November’s  general  election  is  in 
limbo  as  a result. 

In  a July  6, 2016  letter  sent  to  county 
clerks  throughout  the  state,  Martin’s  office 
said  it  had  issued  flawed  data  the  previous 
month  that  flagged  thousands  of  state  resi- 
dents with  no  felony  convictions  as  being 
ineligible  to  vote,  as  well  as  a large  number 
of  ex-felons  who  had  previously  had  their 
voting  rights  restored. 

According  to  the  Arkansas  Times, 
the  Secretary  of  State’s  office  “seemingly 
washed  its  hands  of  the  error”  after  sending 
the  letter.  Martin  denied  any  constitutional 
responsibility  to  correct  the  mistake  or  offer 
guidance  to  the  county  clerks.  According 
to  spokesperson  Chris  Powell,  “We  house 
the  data,  but  [clerks]  are  the  official  voting 
registrars  of  their  county.  We  do  not  add  or 
remove  anyone.  I can’t  speak  for  what  any 
individual  counties  were  doing.” 

Many  of  the  county  clerks  contacted 
by  the  Times  said  they  simply  canceled  the 
registrations  of  all  the  flagged  voters,  then 
notified  them  they  could  no  longer  vote; 


the  amount  of  1338,427.44  on  February  1, 
2016,  which  the  defendants  have  appealed. 
The  class-action  suit  remains  pending. 

Additional  sources:  www.bosieweekly.com, 
Associated  Press 


others  have  reinstated  every  canceled  reg- 
istration and  are  now  reviewing  the  list  of 
names  to  be  purged  one  by  one.  The  exact 
number  of  wrongful  disenfranchisement 
cases  is  unclear. 

Pulaski  County  Clerk  Larry  Crane 
said  the  Secretary  of  State  sent  him  a list 
with  around  2,000  names  to  be  removed 
from  the  electoral  rolls.  He  had  reviewed 
around  600  cases  as  of  August  1,2016  and 
found  only  200  had  felonies  that  precluded 
them  from  voting  while  another  119  were 
“innocent  bystanders.”  The  other  names 
required  additional  review. 

The  problem  apparently  occurred  when 
the  Secretary  of  State’s  office,  which  previously 
obtained  criminal  justice  data  from  Arkansas 
Community  Correction,  switched  to  the  Ar- 
kansas Crime  Information  Center. 

Source:  www.arktimes.com 
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Justice  Policy  Institute  Report  Challenges 
Reformers  to  Focus  on  Violent  Crimes 


There  is  bipartisan  consensus  on 
both  the  state  and  federal  levels  that 
the  number  of  incarcerated  non-violent  of- 
fenders should  be  reduced,  and  that  process 
has  slowly  begun  to  build  momentum.  As 
the  U.S.  prison  population  has  declined 
slightly  over  the  past  few  years,  prisoners’ 
rights  advocates  have  argued  that  for  the 
number  of  prisoners  to  drop  dramatically, 
the  criminal  justice  system  will  have  to 
take  steps  to  address  offenders  convicted 
of  violent  crimes. 

President  Obama,  who  has  drawn  at- 
tention to  high  levels  of  incarceration  by 
visiting  a federal  prison  in  July  2015  and 
commuting  the  sentences  of  hundreds 
of  mostly  non-violent  offenders,  has  also 
suggested  expanding  the  focus  of  reform 
efforts  beyond  non-violent  crimes,  asking, 
“Can  we,  in  fact,  significantly  reduce  the 
prison  population  if  we’re  only  focusing  on 
non-violent  offenses  where  part  of  the  rea- 
son that  in  some  countries  - in  Europe,  for 
example  - they  have  a lower  incarceration 
rate  because  they  also  don’t  sentence  violent 
offenders  for  such  long  periods  of  time?” 

U.S.  Senator  Cory  Booker  has  gone 
even  further,  saying  “I  just  want  to  ...  give 
you  a foreshadow  of  the  future  of  what  we 
must  do  as  a society.  We  have  labeled  so 
many  things  violent  crimes  in  such  a huge 
way  that  we  have  got  to  start  having  an 
honest  conversation  about  what  really  we 
want  to  be  as  a society....  I am  just  saying 
that  we  have  to  reexamine  the  system  as 
a whole.” 

The  non-profit  Justice  Policy  Institute 
(JPI)  issued  a report  in  August  2016  that 
cited  the  U.S.  Justice  Department’s  Bureau 
of  Justice  Statistics  (BJS),  stating, “In  2014, 
of  the  1.5  million  people  incarcerated  in 
prisons,  there  were  about  718,000  people 
whose  most  serious  current  conviction  was 
a violent  offense. ’’The  BJS  defines  violent 
crimes  as  “homicide,  rape  (including  sexual 
assault),  robbery,  aggravated  assault  (in- 
cluding simple  assault),  and  other  violent 
offenses  if  they  lead  to  someone’s  custody 
for  more  than  one  year.”Fuhy  50%  of  state 
prisoners  are  incarcerated  for  a violent 
crime,  unlike  in  the  federal  prison  system 
where  drug  and  immigration-related  of- 


by  Derek  Gilna 

fenses  predominate. 

The  Marshall  Project  has  argued  for  a 
focus  on  reducing  the  number  of  prison- 
ers serving  time  for  violent  crimes,  saying 
“simple  math  shows  why  violent  offenders 
would  have  to  be  part  of  any  serious  at- 
tempt to  halve  the  number  of  prisoners.  ”JPI 
agreed,  noting  that  if  violent  offenders  are 
excluded  from  reform  efforts,  then  “about 
half  the  people  in  state  prisons  would  not 
be  covered  under  current  strategies  that  are 
tailored  to  exclude  people  with  convictions 
for  violent  offenses.” 

JPI  made  three  suggestions  to  address 
this  problem:  1)  standardize  how  violent 
offenses  are  categorized  in  different  juris- 
dictions; 2)  standardize  the  context  of  the 
crime  so  an  offense  is  not  categorized  as 
violent  merely  if  a weapon  is  present  but 
not  used;  and  3)  eliminate  the  disconnect 
between  evidence-based  incarceration 
strategies  that  actually  work  and  sentenc- 
ing practices. 

In  conclusion,  the  JPI  report  said  the 


In  March  2015, former  Philadelphia 
police  sergeant  Francis  Rawls,  37,  was 
identified  as  a suspect  in  a child  porno- 
graphy ring.  As  part  of  the  investigation, 
Delaware  County  authorities  confiscated 
several  electronic  devices  from  Rawls’ 
home  and  requested  that  he  provide 
the  passwords  to  decrypt  the  comput- 
ers, tablets,  iPhone  and  external  hard 
drives.  Rawls  did  not  cooperate,  saying 
he  “couldn’t  remember”  the  passwords.  A 
court  order  was  obtained  requiring  Rawls 
to  divulge  the  encryption  keys.  He  again 
did  not  comply.  In  September  2015,  a 
judge  found  that  Rawls’  explanation  of 
forgetfulness  was  implausible;  he  was 
held  in  contempt  and  jailed  indefinitely 
even  though  he  had  not  been  charged 
with  a crime. 

The  Third  Circuit  Court  of  Appeals 
heard  testimony  in  the  case  on  Septem- 
ber 7,  2016.  Defense  attorney  Keith  M. 
Donoghue  argued  that  decryption  of  the 


criminal  justice  system  needs  to  recognize 
that  a criminal  offense  often  reflects  a sin- 
gular event,  not  a person’s  capacity  to  change. 
Thus,  reform  efforts  should  include  increased 
prevention,  intervention  and  public  health 
responses  to  violence,  especially  in  inner  cit- 
ies, similar  to  a Marshall  Plan  for  distressed 
communities.  It  also  recommended  lesser 
sanctions  for  crimes  that  result  in  incarcera- 
tion, as  well  as  reductions  in  the  exorbitant 
number  of  people  on  supervised  release,  in 
the  length  of  sentences  for  both  violent  and 
non-violent  offenses,  and  in  the  number  of 
jails  and  prisons  nationwide. 

Further,  more  efforts  should  be  made 
to  implement  programs  that  divert  youthful 
offenders  from  incarceration,  and  to  provide 
training  and  resources  to  break  the  cycle  of 
recidivism  and  mass  incarceration. 

Sources:  “Defining  Violence:  Reducing  Incar- 
ceration by  Rethinking  America's  Approach  to 
Violence,  ” Justice  Policy  Institute  (A ug.  2016 ); 
www.justicepolicy.org; www.salon.com 


computers  and  other  devices  would  violate 
Rawls’  rights  under  the  Fourth  and  Fifth 
Amendments  to  the  U.S.  Constitution. 
Assistant  U.S.  Attorney  Nathan  Judish 
countered  that  authorities  could  demand 
the  production  of  a key  to  a safe  if  they 
knew  its  contents;  he  compared  Rawls’ 
passwords  to  a safe  key.  Neither  lawyer  ad- 
dressed the  possibility  that,  just  like  many 
other  computer  users,  Rawls  had  actually 
forgotten  his  passwords. 

The  three-judge  appellate  panel  did  not 
issue  a ruling  after  the  hearing,  and  gave  no 
time  frame  in  which  it  expected  to  do  so. 
As  this  issue  goes  to  press,  Rawls  remains 
incarcerated  at  the  Federal  Detention  Cen- 
ter-Philadelphia,  where  he  has  been  held  for 
over  a year.  Meanwhile,  he  was  suspended 
and  later  fired  by  the  Philadelphia  Police 
Department. 

Sources:  www.gizmodo.com,  www.arstech- 
nica.com,  www.philly.com, www.nytimes.com 


Pennsylvania:  Former  Cop  Indefinitely 
Jailed  for  Failure  to  Supply  Passwords 
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Canadian  Solitary  Confinement  Deaths 
Result  in  Rare  Lawsuits,  Eventual  Reforms 


Deaths  in  Canadian  federal  prisons 
associated  with  the  prolonged  place- 
ment of  prisoners  in  solitary  confinement, 
as  well  as  challenges  to  the  use  of  segrega- 
tion in  provincial  jails,  have  resulted  in  some 
limited  reforms. 

Ashley  Smith  was  sentenced  to  Can- 
ada’s youth  justice  system  when  she  was  12 
years  old;  she  was  transferred  to  the  adult 
federal  prison  system  when  she  turned  18 
in  2006.  Smith  was  held  in  solitary  con- 
finement during  her  first  11.5  months  in 
the  adult  system  before  killing  herself,  at 
the  age  of  19,  at  the  Grand  Valley  Institu- 
tion for  Women  in  Kitchener,  Ontario  in 
October  2007.  She  had  a history  of  mental 
health  problems. 

In  August  2010,  prisoner  Eddie  Snow- 
shoe,  24,  ended  162  days  in  segregation 
by  hanging  himself  at  the  Edmonton 
Institution  in  Alberta.  An  inquiry  into  his 
death  found  that  guards  were  unaware  he 
had  already  served  over  130  days  at  the 
Stony  Mountain  Institution  near  Win- 
nipeg, Manitoba  before  being  transferred 
to  Edmonton,  or  that  he  had  previously 
attempted  suicide  three  times. 

“It  is  urgent  that  we  ensure  that  prac- 
tices conform  to  [the  Canadian]  Charter  of 
Rights  protections  before  any  more  of  our 
vulnerable  prisoners,  like  Ashley  Smith  and 
Eddie  Snowshoe,  die  alone  in  segregation,” 
said  Julia  Payson,  executive  director  of  the 
John  Howard  Society  of  British  Colum- 
bia, in  announcing  a lawsuit  challenging 
Canada’s  use  of  solitary  confinement. 

In  2013,  the  jury  in  a coroner’s  inquest 
into  Smith’s  death  issued  104  recommenda- 
tions, including  a ban  on  indefinite  solitary 
confinement.  When  Correctional  Service  of 
Canada  (CSC)  officials  finally  responded  to 
the  inquest  in  December  2014,  they  were 
broadly  criticized  for  failing  to  directly  ad- 
dress the  recommendations  and  refusing  to 
limit  the  use  of  solitary. 

CSC  “uses  all  of  its  tools  to  make  sure 
the  corrections  system  actually  corrects 
criminal  behavior,  including  the  use  of 
segregation,”  said  Jason  Tamming,  press 
secretary  for  then-Public  Safety  Minister 
Steven  Blaney.  “Our  efforts  will  continue  to 
be  focused  on  the  victims  of  crime.” 


by  Mark  Wilson 

One  in  four  Canadian  federal  prisoners 
has  been  held  in  solitary  confinement.  CSC 
has  unapologetically  admitted  to  placing 
prisoners  in  “administrative  segregation”  for 
23  hours  a day,  but  contends  that  is  not  the 
same  as  solitary. 

There  are  generally  two  forms  of 
segregation  employed  in  Canada’s  prisons 
and  jails  - administrative  and  disciplinary. 
Disciplinary  segregation  is  overtly  punitive 
and  ordered  pursuant  to  an  administrative 
hearing,  overseen  by  a jail  administrator  or, 
at  the  federal  prison  level,  by  an  indepen- 
dent third  party.  Disciplinary  segregation  is 
not  supposed  to  exceed  30  days. 

Administrative  segregation  is  far  less 
regulated,  often  being  imposed  by  jail  or 
prison  staff  under  the  banner  of  security  or 
safety.  There  is  no  limit  to  the  duration  of 
administrative  segregation. 

“Under  the  administrative  segrega- 
tion regime,  prisoners  can  spend  months 
and  years  in  solitary  confinement  with- 
out even  the  benefit  of  an  independent 
decision-maker  to  determine  whether  the 
confinement  is  justified,”  noted  constitu- 
tional law  attorney  Joseph  Arvay. 

“Solitary  confinement  is  increasingly 
being  used  to  warehouse  prisoners  with 
mental  health  issues  even  though  it  worsens 
mental  illness,”  added  Catherine  Latimer, 
executive  director  of  the  John  Howard 
Society  of  Canada  (JHSC). 

Studies  have  shown  that  segregation 
can  cause  acute  and  irreparable  harm  to  all 
prisoners,  but  especially  juveniles,  Payson 
noted.  Their  developing  brains,  pliable  social 
skills  and  unformed  psychology  absorb  the 
experience  in  irreversible  ways. 

Approximately  1,800  prisoners  are  held 
in  solitary  in  Canadian  jails  and  prisons 
at  any  given  time.  Prior  to  the  election  of 
Prime  Minister  Justin  Trudeau  in  the  fall 
of  2015,  rates  of  solitary  confinement  grew 
substantially  during  an  eight-year  reign  of 
Canada’s  Conservative  Party,  which  took 
a hardline  “tough  on  crime”  approach  to 
criminal  justice.  According  to  a 2014  re- 
port by  Correctional  Investigator  Howard 
Sapers,  the  increased  use  of  solitary  confine- 
ment disproportionately  affected  black  and 
indigenous  prisoners. 


Litigation  over  prison  conditions  in 
Canada  is  rare  because  few  provincial  legal 
aid  programs  fund  such  actions  and  attor- 
neys do  not  specialize  in  prison  law  due  to 
the  lack  of  financial  incentives.  Neverthe- 
less, the  government’s  continued  use  of 
solitary  confinement,  even  after  the  deaths 
of  Ashley  Smith  and  Eddie  Snowshoe, 
compelled  the  B.C.  Civil  Liberties  As- 
sociation (BCCLA)  and  JHSC  to  file  suit 
on  January  19,  2015.  The  lawsuit  marked 
the  first  time  a Canadian  judge  had  been 
asked  to  decide  issues  involving  solitary 
confinement. 

“At  a time  when  the  rest  of  the  world  is 
scaling  back  the  use  of  solitary  confinement, 
Canada  remains  steadfast  in  its  reliance  on 
a broken  and  dangerous  system,”  said  BC- 
CLA senior  attorney  Carmen  Chung.  “We 
were  hopeful  that  the  government  would 
finally  take  action.  It  has  not,  and  we  cannot 
keep  waiting.” 

The  suit  argues  that  solitary  confine- 
ment violates  Canada’s  Charter  of  Rights 
and  Freedoms  in  numerous  ways,  including 
being  cruel  and  unusual  punishment;  con- 
trary to  life,  liberty  and  individual  security; 
and  discriminatory  against  mentally  ill  and 
aboriginal  prisoners. 

Arvay  and  co-counsel  Alison  Latimer 
represent  BCCLA  and  JHSC  in  the  law- 
suit, which  seeks  to  reform  - not  abolish 
- solitary  confinement,  and  applies  only  to 
federal  prisons.  CSC  Commissioner  Don 
Head  declined  to  comment  about  the  case 
or  on  the  deaths  of  Smith  and  Snowshoe. 

Also  challenging  the  practice  of  soli- 
tary confinement  in  federal  prisons,  the 
Canadian  Civil  Liberties  Association 
(CCLA)  and  Canadian  Association  of 
Elizabeth  Fry  Societies  filed  a separate 
lawsuit  in  January  2015,  arguing  the  use  of 
segregation  is  unconstitutional. 

Further,  in  July  2015,  a class-action  suit 
was  filed  in  Ontario  Superior  Court  against 
the  practice  of  placing  provincial  jail  prison- 
ers in  solitary.  The  complaint,  brought  by 
prisoner  Christopher  Brazeau,  seeks  $600 
million  in  damages  for  mentally  ill  prisoners 
who  have  been  subjected  to  solitary. 

In  March  2016  the  Toronto  Star  re- 
ported that  over  the  course  of  five  months  in 
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2015,  there  were  more  than  1,600  instances 
of  prisoners  being  placed  in  solitary  con- 
finement in  two  Ontario  jails. 

The  records  reflecting  that  data  were 
only  made  available  to  the  Star,  and  to  the 
public,  through  a case  filed  with  the  Ontario 
Human  Rights  Commission  (OHRC)  on 
behalf  of  a prisoner  incarcerated  in  that 
province.  In  early  2016,  OHRC  Chief 
Commissioner  Renu  Mandhane  recom- 
mended both  incremental  reform  and  the 
eventual  abolition  of  solitary  confinement 
in  Ontario. 

“The  extent  and  gravity  ot  [Human 
Rights]  Code  concerns  with  the  use  of 
segregation  is  why  the  OHRC  is  taking  the 
rare  step  of  advocating  that  Ontario  show 
bold  leadership  by  publicly  committing  to 
eliminate  this  practice  across  all  its  institu- 
tions,” said  Mandhane.  “The  solutions  are 
clear,  albeit  challenging,  but  the  political 
environment  is  ripe  for  a new  approach  to 
corrections  - one  that  is  firmly  grounded  in 
equality,  human  rights,  and  human  dignity.” 

Noting  that  it  will  likely  take  time 
to  abolish  the  use  of  solitary  confinement 
entirely,  Mandhane  recommended  interim 
measures  to  the  government  of  Ontario, 


including  external  oversight  over  the  use 
of  segregation. 

There  are  signs  that  prison  reform 
efforts  have  an  ally  in  the  administration 
of  Prime  Minister  Justin  Trudeau.  Upon 
taking  office,  Trudeau  ordered  the  imple- 
mentation of  a number  of  changes  related 
to  solitary  confinement  in  the  federal  prison 
system  - including  a 15-day  limit  on  the 
duration  of  segregation,  with  prisoners 
being  limited  to  a maximum  of  60  days  in 
solitary  per  year. 

Further,  Trudeau  has  tasked  Justice 
Minister  Jody  Wilson-Rayboud  with  the 
implementation  of  recommendations 
resulting  from  the  coroner’s  inquest  into 
Ashley  Smith’s  death.  Additional  reforms 
may  result  from  the  lawsuits  challenging 
solitary  confinement  practices  in  Canadian 
prisons  and  jails,  which  remain  pending. 

Ashley’s  mother,  Caralee  Smith,  wel- 
comed the  BCCLA/JHSC  suit,  calling 
it  “wonderful”  news.  “I  approve  of  it  100 
percent,”  she  stated. 

“If  a dog  owner  had  a dog  locked  up 
for  that  long,  that  owner  would  be  charged 
for  animal  cruelty,”  said  Eddie  Snowshoe’s 
mother,  referring  to  the  more  than  five 


months  her  son  spent  in  solitary  confine- 
ment before  killing  himself. 

Sources:  www.theglobeandmail.com,  www. 
winnipegfreepress.com,  www.cbc.ca,  www. 
solitarywatch.  com,  www.  huffngtonpost.  com 
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Colorado's  "Make  My  Day"  Law  No 
Longer  Applies  to  Prisoners 


ON  THE  HEELS  OF  THE  DISMISSAL  OF 

murder  charges  against  two  Sterling 
Correctional  Facility  (SCF)  prisoners  under 
the  state’s  “Make  My  Day”  law,  lawmak- 
ers quickly  rolled  back  the  self-protection 
statute’s  applicability  to  prisoners. 

Prosecutors  charged  SCF  prisoners 
Antero  Alainz  and  Aaron  Bernal  with 
second-degree  murder  in  the  2011  death 
of  prisoner  Cleveland  Flood,  who  was  clas- 
sified as  a habitual  offender  and  serving  a 
48-year  sentence  on  a burglary  charge. 

In  December  2014,  a Colorado  judge 
dismissed  murder  charges  against  Alainz, 
and  Bernal  was  cleared  of  any  criminal 
wrongdoing  in  the  killing  of  Flood  in  July 
2015. The  courts  cited  the  state’s  “Make  My 
Day”  law  in  both  cases.  [See:  PLN,  June 
2016,  p.63;  Dec.  2015,  p.63]. 

According  to  Alainz,  Flood  entered 
the  cell  he  shared  with  Bernal  uninvited 
while  armed  with  a shank,  and  Alainz 
claimed  that  he  and  Bernal  had  acted  in 
self-defense.  An  autopsy  found  Flood  had 
90  stab  wounds  all  over  his  body. 

Under  Colorado’s  “Make  My  Day” 
law,  enacted  in  1985,  any  “occupant  of  a 
dwelling”  may  use  “any  degree  of  physical 
force”  against  a person  who  breaks  into  the 
dwelling  and  poses  a threat,  no  matter  how 
slight,  to  the  dwelling’s  residents. 

“We  really  had  no  belief  that  a court 
would  find  in  any  way  that  a prison  cell  was 
a dwelling,”  said  Logan  County  District 
Attorney  Brittny  Lewton,  who  indicated 
the  dismissal  of  the  murder  charges  against 
Alainz  and  Bernal  would  be  appealed.  “I 
think  [the  ruling]  could  limit  how  the 
Department  of  Corrections  is  able  to  run 
a safe  facility.” 

However,  not  everyone  disagreed  with 
the  outcome  in  the  Alainz  and  Bernal 
prosecutions. 

“A  prison  is  in  fact  a dwelling  for  sev- 
eral thousand  people,”  said  former  Colorado 
lawmaker  Jim  Brandon,  one  of  the  original 
sponsors  of  the  “Make  My  Day”legislation. 
“[Alaniz’s]  prison  cell  is  ‘his  home’  and  had 
the  individual  who  is  now  deceased  not 
crossed  his  threshold,  [Alainz]  wouldn’t 
have  had  any  right  to  take  the  action  that 
he  did.” 

Nevertheless,  in  April  2016,  Colorado 
Governor  John  Hickenlooper  signed  into 


law  modifications  of  the  “Make  My  Day” 
statute  that  barred  application  of  the  law  to 
a prison  setting. 

State  prosecutors  had  lobbied  in  favor 
of  the  modification,  citing  prison  safety  and 
operational  concerns  - particularly  concerns 


After  resigning  from  his  position, 
an  expert  dog  trainer  and  veteran  of 
California’s  Department  of  Corrections  and 
Rehabilitation  (CDCR)  for  more  than  25 
years  has  criticized  a new  program  to  reduce 
prison  drug  smuggling. 

Wayne  Conrad,  61,  who  quit  in  Sep- 
tember 2014  after  he  was  purportedly 
threatened  by  an  associate  warden,  said 
CDCR  Secretary  Jeffrey  Beard’s  statewide 
plan  to  use  more  docile  breeds  of  dogs  to 
sniff  out  drugs  and  cell  phones  is  both  a 
waste  of  money  and  uses  “antiquated”  meth- 
ods that  would  not  withstand  legal  scrutiny. 

In  2009,  CDCR  officials  asked  Conrad 
to  come  out  of  retirement  and  return  to 
the  department  to  organize  their  efforts  to 
reduce  drug  and  cell  phone  smuggling  in 
state  prisons.  Conrad  proceeded  to  assemble 
a team  of  handlers  and  trainers  paired  with 
32  dogs  across  the  state. 

“And  the  beauty  is  that  it  was  done 
with  no  funding,”  he  said.  “All  the  dogs  we 
received,  they  were  either  Belgian  Malinois, 
German  shepherds  or  Dutch  shepherds. 
They  were  all  donated  or  found  in  rescues. 
These  dogs  didn’t  cost  the  department 
anything.” 

Conrad  bragged  that  one  of  his  ad- 
opted dogs,  a German  shepherd  named 
Drako,  sniffed  out  1,000  cell  phones  hidden 
by  prisoners. 

But  in  2014,  Beard  directed  the  CDCR 
to  implement  a new  pilot  program,  the 
Enhanced  Drug  and  Contraband  Interdic- 
tion Program  (EDCIP),  at  an  initial  cost 
of  $5.2  million.  The  EDCIP  used  a dozen 
German  shorthaired  pointers  and  Labrador 
retrievers,  according  to  Conrad,  which  cost 
the  state  at  least  $5,000  each. 

The  program  also  included  the  use  of 


that  prisoners  could  assault  guards  who 
enter  their  cells  and  be  absolved  under  the 
“Make  My  Day”  law. 

Sources:  www.9news.com,  www.steven- 
louth.com 


ion  scanners,  full  body  scanners  and  physical 
searches  to  keep  drugs  and  cell  phones  out 
of  the  state  prison  system.  In  early  2016, 
the  CDCR  expanded  the  use  of  dogs  and 
ion  scanners  to  screen  visitors  at  11  state 
prisons  as  part  of  an  effort  to  stem  the  flow 
of  contraband  into  correctional  facilities. 
Accompanying  this  expanded  use  of  in- 
terdiction methods,  the  CDCR  requested 
a further  $7.9  million  in  EDCIP  funding 
in  2016. 

Secretary  Beard,  who  became  the 
CDCR’s  top  official  in  December  2012 
after  spending  10  years  heading  Pennsylva- 
nia’s Department  of  Corrections,  explained 
to  California  legislators  why  the  CDCR 
chose  to  use  what  he  called  “passive  alert 
dogs”  to  search  for  drugs  instead  of  more 
traditional  breeds. 

“I  remember  when  we  rolled  them  out 
in  the  mid-2000s  in  Pennsylvania,”  Beard 
told  a Senate  subcommittee.  “I  expected 
we’d  get  a lot  of  complaints  and  we  got  no 
complaints....  They’re  friendly  dogs,  and 
that’s  what  we’re  trying  to  do  here  as  well.” 

Conrad  challenged  the  claim  that  the 
new  search  dogs  are  less  intimidating  than 
the  former  breeds,  arguing  that  “two  of  the 
German  shorthaired  pointers  are  larger 
than  any  dog”  on  his  team.  He  was  also 
critical  of  Beard’s  decision  to  send  three 
CDCR  dog  handlers  to  Pennsylvania  to 
train  with  that  state’s  prison  dog  trainer. 
The  trip,  Conrad  said,  cost  $50,000. 

Upon  their  return  to  California,  ac- 
cording to  Conrad,  he  and  the  other  CDCR 
handlers  were  threatened  by  an  associate 
warden  at  CDCR  headquarters  when  they 
expressed  doubts  about  the  value  of  their 
training  and  the  legality  of  some  of  the  new 
search  tactics. 


CDCR  Drug-sniffing  Dog  Trainer  Resigns 
Over  Switch  to  "Passive"  Dogs 

by  Joe  Watson 
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handlers  were  threatened. 


“He  repeated  it  twice,”  Conrad  said.  Pennsylvania  trip,  I will  f’ing  end  you.” 

“He  looked  at  each  one  of  us,  pointing  his  CDCR  spokesperson  Deborah  Hoff- 

finger  at  each  one  of  us,  and  said  that  if  he  man  stated  the  department  was  investigating  Sources:  KXTV-Channel  10,  www.  newslO. 
finds  out  that  we  spoke  negatively  of  the  Conrad’s  claim  that  he  and  the  other  dog  net,  www.sanquentinnews.com 

Corrections  Corporation  of  America, 

Rocked  by  Setbacks,  Changes  its  Name 


Corrections  Corporation  of  Amer- 
ica  (CCA),  the  largest  for-profit  prison 
firm  in  the  United  States,  and  the  subject  of 
a recent  scathing  Mother  Jones  undercover 
investigative  report  that  detailed  numerous 
deficiencies  at  a Louisiana  prison  operated 
by  the  company,  effectively  found  itself 
“pink-slipped”  by  the  U.S.  Department 
of  Justice  (DOJ).  The  DOJ  announced  in 
August  2016  that  it  plans  to  eliminate  its 
use  of  privately-operated  facilities  to  house 
federal  prisoners,  which  sparked  a sharp 
decline  in  CCA’s  stock  price.  [See:  PLN, 
Sept.  2016,  p.28;  Aug.  2016,  p.54]. 

That  was  a serious  setback  for  a com- 
pany that  has  bragged  about  its  profitability 
for  decades  and  touted  its  ability  to  “save 
money”  by  operating  detention  facilities 


by  Derek  Gilna 

for  less  than  what  the  government  spends. 
Following  the  DOJ’s  decision  to  phase  out 
private  prisons,  the  resulting  40%  drop  in 
CCA’s  market  value  put  it  into  full  survival 
mode. 

One  of  CCA’s  first  remedial  moves, 
announced  on  October  29,  2016,  was  to 
change  its  name  to  “CoreCivic.”  However, 
no  matter  what  it’s  called,  the  company’s 
business  model  remains  the  same  - to  make 
money  by  not  spending  enough  to  provide 
safe,  secure  facilities  and  adequate  medical 
care  for  prisoners. 

Marketers  call  this  “rebranding”  but 
it  is  really  an  admission  of  failure  which 
indicates  that  a company’s  name  has  lost 
whatever  value  it  once  had.  Despite  the 
name  change,  CCA’s  sordid  history  and 


reputation  for  shoddy  business  practices 
remain. 

As  noted  by  Prison  Legal  News  manag- 
ing editor  Alex  Friedmann,  himself  a former 
prisoner  who  served  time  at  a CCA-operated 
facility,  “If  nothing  else  this  rebranding  ef- 
fort indicates  the  company  knows  its  CCA 
brand  - which  it  developed  over  more  than 
30  years  - had  become  a liability  due  to  its 
connection  with  higher  levels  of  violence, 
sexual  abuse,  corruption  and  questionable 
cost  savings  at  CCA-run  prisons  and  jails. 
The  company  may  now  be  called  CoreCivic 
but  it  will  always  be  remembered  as  CCA 
and  can’t  escape  its  past.” 

Sources:  www.motherjones.com,  www.nash- 
villescene.com,  www.fusion.net 
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Company  Offers  Educational  Tablets  to 
Prisoners,  with  Mixed  Results 


Anew  educational  product  offered 
by  a private  company  is  being  provided 
to  prisoners  in  an  increasing  number  of  the 
nation’s  jails  - computer  tablets  supplied 
by  Chicago-based  Edovo  (a  name  derived 
from  “Education  Over  Obstacles”). 

Edovo  tablets  include  interactive 
educational  and  therapeutic  programming, 
from  GED  preparation  and  math  courses 
to  cognitive  behavioral  programs  and 
faith-based  studies.  For  time  spent  on  such 
programs,  prisoners  are  rewarded  with  sani- 
tized entertainment  at  about  a one-to-one 
ratio;  i.e.,  for  each  hour  spent  on  education, 
an  hour  of  entertainment  is  awarded. 

Over  the  past  several  years  Edovo  tab- 
lets have  been  adopted  in  jails  in  Alabama, 
California  and  Pennsylvania,  as  well  as  fa- 
cilities operated  by  the  Illinois  Department 
of  Juvenile  Justice.  In  those  jurisdictions,  the 
tablets  are  made  available  to  prisoners  at  a 
cost  of  about  $2  per  day  - in  some  facilities 
the  costs  are  paid  directly  by  prisoners  from 
their  commissary  accounts,  while  in  others 
the  devices  are  publicly-funded. 

Edovo  CEO  Brian  Hill  said  he 
launched  the  tablet  program  through  his 
desire  to  merge  a profitable  product  with 
publicly-beneficial  goals,  such  as  reduc- 
ing recidivism.  Education,  Hill  stated,  is 
integral  to  stopping  the  “revolving  door” 
of  prison,  release  and  re-incarceration  ex- 
perienced by  too  many  prisoners.  As  noted 
in  a 2013  RAND  report,  prisoners  who 
participate  in  educational  programs  are  43% 
less  likely  to  recidivate. 

Predictably,  however,  the  introduction 
of  computer  tablets  into  prisons  and  jails 
has  not  been  without  mishaps,  as  problems 
tend  to  develop  when  new  technology  and 
the  security-centric  culture  of  correctional 
facilities  intersect. 

For  example,  in  March  2015,  only  five 
days  into  a six-month  pilot  program  to 
allow  prisoners  to  use  tablets  to  access  edu- 
cational and  therapeutic  programming,  the 
Napa  County  Department  of  Corrections 
in  California  pulled  the  devices  out  of  its 
jail.  The  move  came  amid  allegations  that 
prisoners  were  trying  to  use  the  tablets  to 
gain  access  to  the  Internet. 

The  jail  purchased  the  touchscreen 


by  Matt  Clarke 

computer  tablets  from  Edovo  when  the 
company  was  known  by  its  prior  name, 
Jail  Education  Solutions.  The  idea  was  to 
allow  prisoners  to  use  the  devices  to  access 
vocational  programs,  GED  courses,  Khan 
Academy  lectures,  a literacy  study,  behavior 
therapy  and  anger  management  classes. 
Viewing  the  educational  and  therapeutic 
programs  allowed  prisoners  to  earn  credits 
that  could  be  used  to  play  selected  movies, 
music  and  other  forms  of  entertainment  on 
the  tablets.  The  project  was  launched  using 
$25,000  from  the  state  and  the  jail’s  inmate 
welfare  fund  to  purchase  80  tablets. 

Edovo’s  tablets  run  on  customized 
software  that  restricts  access  to  wireless 
Internet  service.  According  to  Bret  Prebula, 
Napa  County’s  staff  services  manager,  at 


TWO  HANDCUFFED  NEVADA  STATE  PRIS- 

oners  held  in  administrative  segregation 
at  the  high-security  High  Desert  State 
Prison  were  shot  by  guards  on  November 
12, 2014  after  they  began  fighting,  allegedly 
after  those  same  guards  deliberately  encour- 
aged them  to  fight.  The  shooting  resulted 
in  the  resignation  of  the  guards  involved 
as  well  as  a wrongful  death  lawsuit  and 
criminal  charges  against  a trainee  guard. 

Carlos  Manuel  Perez,  Jr., 28,  was  killed 
after  being  shot  with  a shotgun  in  the  head 
and  chest,  while  the  other  prisoner,  Andrew 
Jay  Arevalo,  then  25,  was  hospitalized  with 
facial  wounds.  [See:  PLN,  Nov.  2015,  p.63] . 

Allegedly,  two  Nevada  Department  of 
Corrections  (NDOC)  guards,  Jeff  Castro 
and  Isaiah  Smith,  and  an  NDOC  trainee, 
Raynaldo-John  Ramos,  deliberately  caused  a 
conflict  between  the  two  prisoners,  culminat- 
ing in  Ramos  opening  fire  with  a shotgun. 

Immediately  following  the  killing, 
Arevalo  was  administratively  charged  by 
prison  officials  with  Perez’s  murder.  That 
charge,  later  overturned,  is  believed  by  the 
families  of  both  men  to  be  a clear  indication 
of  an  attempted  cover-up. 


least  two  prisoners  tried  to  perform  factory 
resets  on  the  devices  to  bypass  the  secu- 
rity software  and  allow  access  to  external 
wireless  networks.  Hill  doesn’t  believe  the 
prisoners  succeeded. 

“The  ability  to  contact  a router  through 
several  layers  of  concrete  and  rebar,  it’s 
pretty  impossible,”  said  Hill.  “And  wire- 
mesh  glass  is  a Wi-Fi  killer  for  sure.  This 
environment  is  incredibly  non-conducive 
to  a Wi-Fi  signal.” 

Prebula  said  the  tablets  would  be 
inspected  by  Edovo  for  security  flaws  and 
then  returned  to  the  prisoners  once  any 
issues  are  resolved.  PJ 

Sources:  Napa  Valley  Register,  wwwforbes. 
com,  www.  chicagoinno.  streetwise,  com 


Ramos  was  dismissed  by  the  NDOC 
in  the  spring  of  2015.  Castro  and  Smith 
tendered  their  resignations  in  May  of  that 
year;  following  an  administrative  review, 
both  were  accused  of  neglect  and  making 
false  statements  about  the  shooting. 

In  April  2016,  Nevada  Attorney  Gen- 
eral Adam  Laxalt  filed  criminal  charges 
against  Ramos,  accusing  him  of  involun- 
tary manslaughter  and  reckless  disregard 
resulting  in  death  in  connection  with 
shooting  Perez.  Both  are  felony  charges 
and,  if  convicted,  Ramos  faces  up  to  nine 
years  in  prison. 

Perez’s  family  filed  a lawsuit  in  April 
2015  in  Clark  County  District  Court 
against  Castro,  Smith  and  Ramos,  as  well  as 
the  state  of  Nevada,  then- NDOC  director 
James  Greg  Cox  (who  abruptly  resigned 
in  September  2015)  and  the  warden,  as- 
sistant warden  and  a lieutenant  at  High 
Desert  State  Prison.  The  suit  alleges  delib- 
erate indifference  to  Perez’s  medical  needs, 
negligent  training  and  supervision,  and 
intentional  infliction  of  emotional  distress. 

The  attorney  representing  Perez’s 
family,  Cal  Potter,  contended  the  guards 
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had  purposely  allowed  Perez  and  Arevalo 
to  confront  each  other  in  a shower  hallway, 
despite  knowing  that  they  would  fight. 

“Officers  know  they  will  see  a fight  if 
they  release  ad  seg  [administrative  segrega- 
tion] inmates  that  are  supposed  to  be  in 
walk-alone  status, ’’Potter  said. “Defendants 
[the  officers]  ...  refused  to  intervene.  On 
the  contrary,  they  created  a gladiator-like 
scenario  and  allowed  the  inmates  to  fight.” 

During  the  civil  litigation,  internal 
NDOC  documents  were  made  publicly 
available.  In  April  2016,  U.S.  District 
Court  Judge  Andrew  Gordon  unsealed 
prison  disciplinary  records,  which  placed 
the  blame  for  the  shooting  incident  on  the 
guards  involved. 

The  documents  indicated  that  the 
guards  had  violated  protocol  by  allowing 
Perez  and  Arevalo,  while  handcuffed,  to 
walk  down  a corridor  without  supervision 
- apparently  a practice  known  as  “catch  and 
pitch.”  During  the  walk,  the  two  prisoners 
began  to  “fight  by  kicking  one  another  and 
elbowing  one  another.” 

“This  fight  led  another  officer  [Ramos] 
to  fire  a blank  round  and  four  live  birdshot 
rounds  at  these  fighting  inmates  which 
resulted  in  the  hospitalization  of  inmate 
Arevalo  and  the  death  of  inmate  Perez,” 
the  internal  prison  records  stated. 

While  the  NDOC  placed  much  of 
the  blame  for  the  shooting  on  Castro  and 
Smith,  neither  has  been  charged  with  any 
crime.  And  although  Ramos  is  being  pros- 
ecuted for  killing  Perez,  he  was  not  charged 
in  relation  to  the  injuries  inflicted  on  Are- 
valo, who  has  since  filed  his  own  lawsuit. 

Also  at  issue  is  why  guards  in  a secure 
area  of  the  prison  were  permitted  to  carry 
guns,  which  is  a violation  of  policy  in  most 
penal  facilities.  Typically,  prison  officials  do 
not  allow  weapons  to  be  carried  into  lock-ups 
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due  to  the  possibility  of  prisoners  overpow- 
ering employees  and  taking  their  firearms. 

Prison  experts  note  there  are  many 
alternatives  to  the  use  of  deadly  force  that 
can  be  used  in  a prison  setting. 

PZJVmanaging  editor  Alex  Friedmann 
was  critical  of  the  NDOC’s  regulations  on 
use  of  deadly  force.  “If  you’re  going  to  use 
deadly  force,  you’re  going  to  want  to  have 
some  pretty  clear  guidelines  for  your  staff,” 
he  said  in  a news  report. 

“[Use  of  deadly  force]  has  to  be 
grounded  in  policy  guidelines,”  added 
Potter.  “They’re  using  deadly  force  when 
less  than  lethal  force  should  be  used....  All 
they  [the  prisoners]  can  do  is  kick.  They’re 
handcuffed  behind  their  backs.” 

The  NDOC  changed  its  policy  on  the 
use  of  shotguns  in  May  2016.  According 
to  records  released  through  the  lawsuit 
filed  by  Perez’s  family,  there  is  a history  of 
guards  shooting  at  prisoners  at  the  High 
Desert  State  Prison,  with  guards  opening 
fire  215  times  during  a five-year  period. 
Guards  at  Nevada’s  other  17  state  prisons 
combined  fired  only  125  shots  during  that 
same  period  of  time. 

The  lawsuit  over  Perez’s  death  remains 
pending  in  federal  district  court.  See: 
Perez  v.  Cox,U.S.D.C.  (D.  Nev.),  Case  No. 
2:15-cv-01572-APG-CWH. 

Sources:  Associated  Press,  www.journal- 
review.com,  www.abcnews.go.com,  www. 
elkodaily.  com 
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Full  Senate  Report  on  CIA  Torture  Remains 
Classified,  Largely  Unread 

"I  want  to  be  absolutely  clear  with  our  people  and  the  world. 
The  United  States  does  not  torture"  - George  W.  Bush 


On  December  9,  2014,  the  Senate 
Intelligence  Committee  released  a 
heavily-redacted,  525-page  executive  sum- 
mary of  its  6,700-page  report  on  the  CIA’s 
use  of  torture  on  terrorism  suspects  during 
the  administration  of  President  George 
W.  Bush.  As  reported  by  The  Intercept  in 
December  2015,  a year  later  the  full  torture 
report  had  not  been  made  available  to  the 
public;  further,  the  report  has  seemingly 
remained  unread  by  most  government  of- 
ficials. Regardless,  one  senator  has  called  for 
the  recall  of  all  copies  of  the  report  - inspir- 
ing fears  that  it  may  be  buried  or  destroyed, 
largely  unread. 

As  noted  by  The  Intercept , the  full  tor- 
ture report  was  delivered  to  high-ranking 
individuals  in  executive  agencies  such  as  the 
Department  of  Justice  (DOJ),  Department 
of  State  and  the  CIA.  The  CIA  has  report- 
edly made  “very  limited”  use  of  the  report. 

According  to  a November  2015  letter 
written  by  Senators  Dianne  Feinstein  (chair 
of  the  Intelligence  Committee  at  the  time 
of  the  report’s  creation)  and  Patrick  Leahy, 
the  DOJ  “refuse[d]  to  allow  executive 
branch  officials  to  review  the  full  and  final 
study.  [...]  The  legacy  of  this  historic  report 
cannot  be  buried  in  the  back  of  a handful  of 
executive  branch  safes,  never  to  be  reviewed 
by  those  who  most  need  to  learn  from  it.” 

The  torture  report  was  six  years  in  the 
making.  The  full  version  of  the  report  and  the 
more  than  six  million  pages  of  CIA  docu- 
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ments  used  to  produce  it  remain  classified  and 
unavailable  for  public  inspection.  President 
Obama,  who  campaigned  on  promises  of 
increased  public  oversight,  withheld  another 
9,400  pages  of  CIA  documents  from  scrutiny 
by  Senate  investigators,  and  the  U.K.  asked 
that  certain  references  to  its  involvement  in 
the  CIA  torture  program  be  redacted. 

Even  so  the  redacted  executive  sum- 
mary is  damning,  concluding,  among  other 
things,  that  the  CIA  used  torture  even  on 
cooperative  suspects  and  that  the  torture 
techniques  were  ineffective  as  a unique 
source  of  actionable  intelligence. 

U.S.  Senators  Marco  Rubio  and  Jim 
Risch  criticized  the  release  of  the  summary, 
claiming  it  could  “endanger  lives  of  Ameri- 
cans overseas,  jeopardize  U.S.  relations  with 
foreign  partners,  potentially  incite  violence, 
create  political  problems  for  our  allies, 
and  be  used  as  a recruitment  tool  for  our 
enemies.”  Thus  far,  though,  none  of  those 
dire  predictions  have  come  to  pass. 

The  summary  of  the  torture  report  cov- 
ered several  general  themes.  For  example, 
that  the  CIA’s  “enhanced  interrogation 
techniques”  were  ineffective  and  produced 
no  “ticking  time  bomb”  information  that 
could  be  used  to  save  lives;  that  the  CIA 
gave  Congress,  the  White  House,  the  Jus- 
tice Department,  the  State  Department, 
the  Department  of  Defense,  the  media,  the 
public  and  the  CIA’s  own  inspector  general 
“extensive  inaccurate  information”  about  its 
interrogation  program;  that  the  CIA  mis- 
represented the  brutality  of  interrogation 
techniques,  downplaying  what  was  clearly 
torture  that  proved  fatal  or  nearly  fatal  to 
several  prisoners;  and,  lastly,  that  the  CIA’s 
management  of  the  program  was  deeply 
flawed  and  inadequate.  Management  of  the 
program  included  the  use  of  two  highly- 
paid,  privately-contracted  psychologists 
who  had  no  knowledge  of  Middle  Eastern 
languages  or  culture  to  develop  interro- 
gations, implement  them  and  assess  the 
success  of  the  techniques  and  their  results. 

Although  the  exact  cost  of  the  torture 
program  is  unknown,  there  was  evidence 


of  a minimum  budget  of  $480  million.  A 
significant  portion  of  that  amount  went  to 
private  contractors,  who  made  up  85%  of 
the  staff  working  in  the  program. 

There  is  also  evidence  that  CIA  officials 
paid  millions  of  dollars  in  “gifts”  to  officials 
in  foreign  countries  to  obtain  permission  to 
set  up  “black  sites,”  facilities  used  to  detain 
and  interrogate  terrorism  suspects. The  CIA 
is  known  to  have  run  black  site  prisons  in 
Afghanistan,  Lithuania,  Poland,  Romania 
and  Thailand.  [See:  PLN,  Sept.  2015,  p. 24; 
Sept.  2012,  p.28].  The  torture  program 
also  paid  out  millions  of  dollars  for  medi- 
cal care  for  terrorism  suspects  subjected  to 
enhanced  interrogations. 

Costs  for  the  construction  and  main- 
tenance of  the  black  site  facilities  exceeded 
$300  million;  at  least  two  were  built  but 
never  used  because  the  host  countries 
backed  out.  Some  compensation  money 
was  also  paid  to  people  who  were  wrong- 
fully detained.  For  instance,  German  citizen 
Khaled  al-Masri  received  $17,000  upon  his 
release  after  it  was  determined  that  he  was 
the  innocent  victim  of  a case  of  mistaken 
identity.  That  was  a paltry  sum  considering 
that  he  was  effectively  kidnapped,  held 
incommunicado  for  many  months  and 
tortured  before  begin  dumped  in  an  Eastern 
European  country  where  he  had  to  make  his 
way  home  without  identity  papers. 

At  least  26  people  detained  by  the  CIA 
at  black  sites  did  not  meet  the  agency’s 
own  criteria  for  detention,  or  22%  of  all 
the  terrorism  suspects  known  to  have  been 
detained  under  the  program. 

A report  issued  by  the  Open  Society 
Justice  Initiative  (OSJI)  in  2013  estimated 
that  the  CIA’s  black  site  torture  program 
processed  at  least  136  prisoners  with  the 
support  of  54  nations  (which  provided 
or  facilitated  transportation,  allowed  the 
operation  of  black  sites  or  provided  inter- 
rogation assistance). The  executive  summary 
of  the  torture  report  came  close  to  affirming 
OSJI’s  number,  acknowledging  119  prison- 
ers. [See:  PLN,  Aug.  2015,  p.24] . 

The  first  post-9/11  terrorism  suspect 
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detained  by  the  CIA  was  Abu  Zubaydah, 
who  was  transported  to  Thailand  in  2002. The 
CIA  then  hired  contract  psychologists  James 
Elmer  Mitchell  and  John  “Bruce”  Jessen  to 
design  an  interrogation  program,  paying 
them  $1,800  a day  to  develop  enhanced  in- 
terrogation techniques.  As  a result,  Zubaydah 
was  subjected  to  methods  of  torture  such  as 
controlled  drowning  - also  known  as  water- 
boarding - which  nearly  killed  him. 

In  April  2002,  Mitchell  and  Jessen 
suggested  using  sensory  deprivation  on 
Zubaydah.  Three  months  later  they  pro- 
posed a full  dozen  enhanced  interrogation 
techniques  that  had  been  used  at  the  U.S. 
Air  Force’s  Survival,  Evasion,  Resistance 
and  Escape  (SERE)  school,  where  both 
psychologists  had  worked  prior  to  the 
CIA  torture  assignment.  Those  techniques 
included  “(1)  the  attention  grasp,  (2)  wall- 
ing [smashing  a handcuffed  person’s  body 
against  the  wall  by  pushing  them  from 
behind],  (3)  facial  hold,  (4)  facial  slap,  (5) 
cramped  confinement,  (6)  wall  standing, 
(7)  stress  positions,  (8)  sleep  deprivation, 
(9)  waterboarding,  (10)  use  of  diapers,  (11) 
use  of  insects,  and  (12)  mock  burial.” 

The  prevailing  idea  was  to  produce 


a “level  of  helplessness”  that  would  break 
down  a prisoner’s  resistance  to  providing 
information.  According  to  the  torture 
report’s  executive  summary,  prisoners  - 
whether  they  actually  knew  the  desired 
intelligence  or  not  - gave  their  interrogators 
false  information  so  the  torture  would  stop, 
at  least  temporarily.  Zubaydah  ultimately 
proved  not  to  have  the  information  that 
interrogators  sought. 

When  some  CIA  officers  contacted  the 
agency’s  headquarters  in  Langley,  Virginia 
to  question  the  legality  and  utility  of  the 
torture  techniques,  they  were  told  to  stop 
challenging  the  program. 

Soon,  more  prisoners  arrived  at  CIA 
black  sites  and  were  subjected  to  enhanced 
interrogations.  Through  the  recommenda- 
tions of  Mitchell  and  Jessen,  the  torture 
methods  inflicted  on  Zubaydah  were  used 
as  a “template”  for  those  used  on  other 
prisoners.  Both  Mitchell  and  Jessen  publicly 
admitted  their  involvement  in  the  CIA 
torture  program  in  June  2016  but  denied 
they  had  created  it. 

One  of  the  prisoners  to  follow  Zubay- 
dah was  Janat  Janat  Gul,  received  from  a 
foreign  ally  in  July  2004.  From  the  begin- 


ning, intelligence  marking  Gul  as  a terrorism 
suspect  was  questionable.  In  October  2004, 
the  man  who  had  denounced  Gul  recanted. 
Nonetheless,  Gul  was  tortured  under  the 
bizarre  reasoning  that,  if  he  denied  the  in- 
telligence provided  by  his  denouncer  while 
under  torture,  it  would  disprove  the  reliabil- 
ity of  that  source  of  intelligence. 

The  CIA’s  torture  methods  occasionally 
turned  lethal.  One  such  case  was  that  of  Gul 
Rahman,  held  at  an  Afghan  black  site  code- 
named  “Cobalt.”  In  November  2002,  after 
being  uncooperative,  Rahman  was  shackled 
to  the  wall  of  his  cell  wearing  nothing  but 
a sweatshirt.  His  uncooperative  behavior 
followed  “48  hours  of  sleep  deprivation, 
auditory  overload,  total  darkness,  isolation, 
a cold  shower  and  rough  treatment.” 

Rahman  was  found  dead,  most  likely 
due  to  hypothermia,  the  next  day.  He  had 
been  forced  to  sit  on  the  cold  concrete  floor 
of  his  cell  without  pants. 

No  CIA  personnel  were  charged  or 
disciplined  for  Rahman’s  death;  in  fact, 
the  CIA  approved  a plan  to  strip  detainees 
naked  in  a 45  °F  room  about  a month  after 
Rahman  died.  Rahman’s  interrogator  even 
received  a $2,500  cash  bonus  for  “consistent 
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CIA  Torture  Report  (cont.) 


superior  work.” 

Dilawar  Yaqubi,  an  Afghan  farmer  and 
taxi  driver,  was  taken  to  the  Bagram  Air- 
field Base  in  Afghanistan  on  December  5, 
2002.  Following  five  days  of  torture  he  was 
declared  dead;  his  legs  had  been  “pulpified.” 
His  interrogators  claimed  to  have  been  op- 
erating within  the  guidelines  promulgated  by 
then- Secretary  of  Defense  Donald  Rums- 
feld. Yaqubi’s  plight  was  made  into  a 2007 
Oscar-winning  documentary,  “Taxi  to  the 
Dark  Side, ’’which  established  his  innocence. 

Government  officials  who  visited  black 
sites  were  often  shocked.  Federal  Bureau  of 
Prisons  officials  toured  the  Colbalt  site  and 
said  they  had  “never  been  in  a facility  where 
individuals  were  so  sensory  deprived.”  A 
CIA  official  said  one  Colbalt  prisoner 
“literally  looked  like  a dog  who  had  been 
kenneled.” 

The  CIA’s  torture  methods  were  later 
expanded  to  include  “rectal  rehydration”  and 
“rectal  feeding,”  which  occurred  “without 
any  evidence  of  medical  necessity.”  The 
violent  insertion  of  the  rectal  devices  caused 
chronic  hemorrhoids,  an  anal  fissure  and  a 
“symptomatic  rectal  prolapse”  in  prisoner 
Mustafa  al-Hawsawi. 

CIA  medical  officials  were  impressed 
with  the  use  of  rectal  hydration,  not  as  a 
medical  procedure  but  as  “a  means  of  be- 
havior control.”  The  use  of  excessive  force 
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during  rectal  exams  performed  at  Colbalt 
was  investigated  by  the  CIA  though  noth- 
ing came  of  the  inquiry. 

Detainees  formerly  held  at  the  Bagram 
Airfield  Base  in  Afghanistan,  the  location  of 
several  black  site  prisons,  probably  includ- 
ing the  infamous  Colbalt  site,  have  alleged 
that  dogs  were  used  to  sexually  assault  them. 
Those  allegations  were  confirmed  by  a for- 
mer Canadian  soldier  and  private  security 
contractor  known  only  as  “Jack,”  through 
interviews  published  in  former  German 
parliament  member  Juergen  Todenhofer’s 
book,  Thou  Shalt  Not  Kill 

While  defending  many  of  the  methods 
used  on  Bagram  prisoners,  Jack  loathingly 
described  how  the  dogs  were  brought  into  a 
room  where  detainees  were  tied  face-down 
on  chairs. 

“If  the  prisoners  did  not  say  anything 
useful,  each  dog  got  a turn  on  them,”Jack 
stated.  “After  procedures  like  these,  they 
confessed  everything.  They  would  have  even 
said  that  they  killed  Kennedy  without  even 
knowing  who  he  was.” 

Unfortunately,  the  CIA’s  use  of  torture 
is  nothing  new.  In  1964,  CIA  Saigon  station 
chief  Peter  DeSilva  initiated  a counter- 
terrorism program  known  as  “Operation 
Phoenix,”  which  involved  the  use  of  terror 
to  combat  terror.  Under  that  program,  Viet- 
namese civilians  whose  names  appeared  on 
“black  lists”  could  be  kidnapped,  tortured, 
detained  without  trial  for  two  years  or 
simply  murdered  based  on  the  word  on 
an  anonymous  informant.  The  program 
included  a quota  of  1,800  neutralizations 
per  month  and  was  infamously  misused  by 
corrupt  security  officers,  police,  politicians 
and  racketeers. 

These  abuses  extended  beyond  the 
people  alleged  to  be  Viet  Cong  to  include 
their  families,  neighbors  and  friends.  The 
program  was  also  used  as  a tool  of  coercion, 
with  the  threat  of  being  denounced  if  the 
person  did  not  do  what  the  government 
official  requested. 

Torture  methods  used  in  Operation 
Phoenix  were  similar  to  those  later  used  at 
CIA  black  sites  - such  as  electric  shocks, 
controlled  drowning,  beatings,  rape  and 
mutilation. 

The  majority  of  people  detained  in 
Operation  Phoenix  came  from  “sweeps,” 
essentially  dragnets  cast  out  in  an  area  of 
operations  that  brought  in  everyone  within 
that  area.  As  has  been  the  case  with  the 
CIA’s  more  recent  foray  into  the  torture 


of  terrorism  suspects,  although  all  Opera- 
tion Phoenix  prisoners  were  classified  as 
enemies,  many  were  innocent. 

In  2014,  when  the  Senate  Intelligence 
Committee  declassified  the  redacted  sum- 
mary of  the  CIA  torture  report,  Senator 
Feinstein  stated  the  full  report  would  be 
preserved  for  later  declassification.  But  a 
shift  in  the  Committee’s  leadership  por- 
tends a different  future  - one  likely  to  result 
in  the  report  being  buried  or  destroyed. 

In  January  2015,  Senator  Richard  Burr, 
the  Republican  chair  of  the  Intelligence 
Committee  who  succeeded  Feinstein, 
sought  the  recall  of  all  copies  of  the  full 
report  previously  circulated  to  executive 
agencies.  He  cited  fears  that  the  report  may 
be  obtained  by  the  public  or  press  through 
the  Freedom  of  Information  Act  (FOIA). 

Executive  agencies  are  subject  to 
FOIA  requests,  while  legislative  bodies  are 
not.  However,  undermining  Burr’s  concerns, 
FOIA  contains  a number  of  exemptions 
that  bar  public  access  to  certain  documents 
- including  classified  materials. 

Nevertheless,  the  American  Civil 
Liberties  Union  is  seeking  the  full  CIA 
torture  report  through  litigation  based  on  a 
FOIA  request.  As  the  Obama  administra- 
tion declined  Senator  Burr’s  demand  for 
the  return  of  copies  of  the  report  held  by 
executive  agencies,  it’s  possible  that  the  full 
report  may  one  day  make  its  way  into  the 
hands  of  the  American  people. 

If  the  full  version  of  the  torture  report 
is  ever  released,  it  may  strengthen  reform  ef- 
forts. Human  Rights  Watch  issued  its  own 
report  in  December  2015  that  presented 
possible  ways  to  prosecute  those  responsible 
for  the  CIA’s  torture  program.  Human 
Rights  Watch  relied  solely  on  information 
obtained  from  the  torture  report’s  redacted 
executive  summary.  Should  the  full  6,700- 
page  report  or  its  millions  of  supporting 
documents  ever  see  the  light  of  day,  some- 
one may  actually  be  held  responsible  for 
the  many  atrocities  documented  therein. 
But  given  the  historic  lack  of  prosecutorial 
interest  in  holding  government  officials 
accountable  for  their  misconduct,  we’re  not 
placing  any  bets. 

Sources:  www.usatoday.com, www.qz.com, 
www.  ny times,  com,  www. huffingtonpost.  com, 
www.forbes.  com,  www.  theguardiaji.  com, 
www.  listverse.  com,  www.  thepeopleshistory. 
com,  www.lobelog.com, www.alternet.org, 
www.theintercept.com,  CNN 
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United  Kingdom: 
Prison  Book  Ban  Overturned 


A WRIT  FILED  BY  BARBARA  GORDON- 

Jones,  a prisoner  at  HM  Prison  Send 
in  Surrey,  southwest  of  London,  resulted 
in  the  reversal  of  a policy  instituted  by  the 
British  government  that  effectively  pre- 
vented prisoners  from  receiving  books  from 
friends  and  family  members.  Gordon-Jones, 
who  is  serving  a life  sentence,  had  argued 
that  the  books  she  received  in  parcels  from 
her  outside  contacts  were  essential  to  her 
well-being. 

The  ban,  which  did  not  affect  books 
already  in  institutional  libraries,  was  imple- 
mented for  security  reasons,  prison  officials 
said,  arguing  that  contraband  had  been 
mailed  to  prisoners  in  books. 

“We  can  buy  games  consoles  or  DVD 
players  but  cannot  get  books  for  love  nor 
money.  And  neither  can  we  have  them  sent 
in,”  said  Nicholas  Jordan,  a prisoner  at  HM 
Prison  Oakwood  in  Staffordshire,  according 
to  7 he  Independent. 

Blanket  bans  on  books  in  U.S.  prisons 
and  jails  have  also  been  overturned  in 
many  jurisdictions,  as  courts  have  refused 
to  uphold  outright  bans  where  prison  of- 
ficials have  the  means  to  inspect  packages 
for  contraband,  or  where  books  are  mailed 
directly  from  the  publisher  or  a bookseller. 

Mr.  Justice  Collins,  writing  for  the 
High  Court  of  Justice,  noted  that  the  writ 
filed  by  Gordon-Jones  “challenges  the  law- 
fulness of  Prison  Service  Instruction  (PSI) 
30/2013  ...  [which]  relates  to  what  are  said 
to  be  unlawful  restrictions  of  the  ability  of 
prisoners  generally  and  the  Claimant  in 
particular  to  receive  or  have  for  their  use 
books....  I see  no  good  reason  in  the  light 
of  the  importance  of  books  for  prison- 
ers to  restrict  beyond  what  is  required  by 
volumetric  control  and  reasonable  measures 
relating  to  frequency  of  parcels  and  secu- 
rity consideration.”  Accordingly,  the  court 
struck  down  the  restriction  on  prisoners’ 
receipt  of  books.  See:  Queen  v.  Secretary 
of  State  for  Justice,  High  Court  of  Justice, 
Queen’s  Bench  Division,  Administrative 
Court,  Case  No.  CO/2081/2014  (2014). 

The  book  ban,  put  in  place  by  previous 
Justice  Secretary  Chris  Grayling,  was  de- 
scribed as  a means  to  control  the  “perks  and 
privileges”  of  prisoners,  including  the  number 


by  Derek  Gilna 

of  books  permitted  per  cell,  The  bidependent 
reported  in  July  2015  when  HM  Prison 
Service  officials  amended  the  regulation. 

Under  the  revised  policy,  books  are  no 
longer  excluded  from  the  list  of  items  that 
can  be  sent  to  prisoners,  provided  they  are 
ordered  from  one  of  four  approved  vendors. 
Prisoners  may  have  as  many  books  allowed 
according  to  the  number  of  possessions  they 
are  permitted  in  their  cells. 

According  to  Gordon-Jones’ attorneys, 
“Reading  is  a right  and  not  a privilege, 
to  be  encouraged  and  not  restricted.  The 
policy  was  unnecessary,  irrational  and 
counter-productive  to  rehabilitation.  It  is 
now  rightly  judged  unlawful.” 

The  Howard  League  for  Penal  Reform 
called  the  book  ban  a “gross  misuse”  of 
political  power,  and  campaigned  to  reverse 
the  policy  while  the  court  challenge  was 
pending. 

HM  Prison  Service  officials  feigned 
shock  at  the  outrage  that  the  ban  provoked 
from  both  lawmakers  and  members  of  the 
public,  not  to  mention  the  harsh  language 
of  the  High  Court  of  Justice  in  its  decision 
striking  down  the  ban. 

“This  is  a surprising  judgment,”  said  a 
spokesman.  “There  never  was  a specific  ban 


on  books  and  the  restrictions  on  parcels 
have  been  in  existence  across  most  of  the 
prison  estate  for  many  years  and  for  very 
good  reason.” 

During  the  campaign  against  the  book 
ban,  a number  of  distinguished  British 
authors  had  issued  a joint  letter  urging  an 
end  to  the  policy.  Signatories  included  Alan 
Bennett,  Sir  Salman  Rushdie, Julian  Barnes, 
Ian  McEwan,  Carol  Ann  Duffy,  Sir  David 
Hare,  Mark  Haddon,  Philip  Pullman,  Irvine 
Welsh,  Nick  Hornby,  Ian  Rankin,  Joanne 
Harris  and  Ruth  Padel. 

“We  are  extremely  concerned  at  new 
rules  that  ban  family  and  friends  sending  in 
books  to  prisoners,”  they  wrote.  “Whilst  we 
understand  that  prisons  must  be  able  to  ap- 
ply incentives  to  reward  good  behaviour  by 
prisoners,  we  do  not  believe  that  education 
and  reading  should  be  part  of  that  policy. 
Books  represent  a lifeline  behind  bars,  a way 
of  nourishing  the  mind  and  filling  the  many 
hours  that  prisoners  spend  locked  in  their 
cells.  In  an  environment  with  no  internet 
access  and  only  limited  library  facilities, 
books  become  all  the  more  important.”!^ 

Sources:  www.bbc.com,  www. independent, 
co.  uk 
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Mold-infested  Prisons  Sicken  Guards  and  Prisoners 


During  much  of  her  three  years 
awaiting  trial  in  New  York’s  Rikers 
Island  jail,  Candie  Hailey  was  locked  in 
a solitary  confinement  cell  ventilated  by  a 
mold-covered  air  duct.  The  purpose  of  the 
vent  was,  of  course,  to  pump  fresh  air  into 
her  6-by-  10-foot  concrete  room,  but  the 
mold  infestation  instead  added  to  an  array 
of  hazards  and  discomforts  that  made  her 
life  unbearable  at  Rikers,  where  she  made 
multiple  attempts  at  suicide.  “There  was  big, 
dark,  gray,  blackish  mildew  around  the  air 
vent  and  that’s  where  the  air  was  coming 
from,”  Hailey  told  me.  “It’s  what  I was 
inhaling  - it  smelled  like  death.” 

Hailey,  who  says  she  developed  persist- 
ing asthma  as  a result  of  mold  exposure, 
described  overall  conditions  at  Rikers  that 
were  so  punishing  not  even  the  guards  - 
who  spent  only  a fraction  of  their  time  in 
the  building  - could  withstand  them.  Hailey 
says  that  one  officer  implored  her  to  com- 
plain to  authorities  about  the  conditions,  as 
the  employee  feared  she  would  be  punished 
for  doing  so  herself. 

‘“Please  call  31 1 or  somebody,”’  Hailey 
recalled  a guard  telling  her.  “That’s  how 
bad  it  was.” 

Hailey’s  and  her  guards’  experiences 
are  not  unique  to  New  York’s  infamous 
island  jail.  On  the  issue  of  hazardous 
mold  alone,  numerous  prison  employees 
across  the  country  have  asserted  that  they 
cannot  bear  even  their  limited  exposure 
to  a condition  that  prisoners  must  live 
with  day  in  and  day  out,  according  to 
workplace  safety  complaints  submitted 
to  the  Occupational  Safety  and  Health 
Administration.  During  a one-year  period 
ending  January  15  of  this  year,  OSHA 
received  81  workplace  safety  complaints 
regarding  mold  in  penal  institutions 
across  the  United  States. 

Citing  alleged  hazards  at  county 
jails,  state  penitentiaries,  federal  prisons, 
administrative  offices  and  youth  centers, 
the  grievances  vary  widely,  but  dozens  of 
them  adhere  to  the  common  theme  that 
employees  of  jails  and  prisons  fear  for  their 
health  as  a consequence  of  hazardous  mold. 
One  complaint,  for  instance,  asserts  that 
mold  in  air  ducts  in  a state  “minors  unit”  in 
Maricopa  County,  Arizona  poses  a risk  to 
the  workers  at  the  facility.  A complaint  re- 


by  Spencer  Woodman,  The  Intercept 

garding  the  county  jail  in  Albany,  New  York 
states  that  several  “employees  have  respira- 
tory ailments.  There  is  no  documentation  of 
vents  being  cleaned.”  One  complaint  from 
a San  Diego  federal  prison  flatly  asserts 
that  black  mold  at  the  facility  is  “currently 
making  the  employees  sick.” 

Some  of  the  workplace  complaints  also 
note  that  hazardous  mold  conditions  are 
making  prisoners  sick. 

Three  separate  complaints  cite 
the  GEO  Group,  a leading  private  prison 
corporation,  for  alleged  mold  violations  at 
sites  across  the  country.  “Mold  throughout 
building,” reads  one  occupational  complaint 
regarding  a GEO-run  state  prison  in 
Milledgeville,  Georgia.  Another  complaint 
against  the  GEO  Group  regarding  a federal 
detention  center  in  Texas  states:  “Mold 
found  in  housing  2, 3 and  file  area  exposing 
employees  to  health  issues.” 

Multiple  media  reports  have  accused 
the  GEO  Group  of  housing  prisoners 
in  substandard  conditions  in  facilities 
contracted  with  local,  state  and  federal 
authorities.  In  2007,  a prisoner  at  a GEO 
Group  prison  in  Texas  slashed  his  own 
throat,  leaving  behind  notes  that  decried 
conditions  such  as  “floors  and  walls  cov- 
ered in  mold,”  according  to  the  Texas 
Tribune. 

The  OSHA  documents  contain  no 
information  about  whether  the  individual 
complaints  were  judged  to  have  merit  or 
how  they  were  resolved.  In  response  to 
questions  from  The  Intercept,  OSHA  said 
that  it  had  responded  to  two  of  the  com- 
plaints about  the  GEO  Group’s  facilities 
in  Texas  and  that  the  two  complaints  did 
not  meet  all  requirements  for  a formal 
complaint.  The  agency  said  it  had  no  fur- 
ther records  relating  to  the  Milledgeville, 
Georgia,  filing.  The  GEO  Group  did 
not  respond  to  questions  from  The  Inter- 
cept about  the  complaints  and  its  policies 
regarding  prison  mold. 

Hazardous  mold  tends  to  grow  in  hu- 
mid spaces  that  are  poorly  ventilated,  and 
aging  facilities  that  warehouse  prisoners  in 
close  quarters  appear  to  be  prime  real  estate 
for  mold  growth.  Over  the  past  two  decades, 
researchers  have  linked  the  presence  of  ex- 
cess mold  to  a number  of  health  problems. 
In  2009,  the  World  Health  Organization 


asserted  that  the  most  significant  effects  of 
mold  exposure  “are  increased  prevalences  of 
respiratory  symptoms,  allergies  and  asthma, 
as  well  as  perturbation  of  the  immunologi- 
cal system.” 

Local  news  reports  from  around  the 
country  indicate  that  the  OSHA  com- 
plaints capture  only  a portion  of  such 
concerns.  Employees  at  the  Allegheny 
County  Jail  in  Pittsburgh,  for  instance,  have 
recently  voiced  concerns  about  workplace 
health  issues  stemming  from  an  alleged 
mold  infestation,  which  the  jail  adminis- 
tration has  denied.  The  jail  was  not  cited 
in  the  OSHA  complaints  obtained  by  The 
Intercept. 

“You  definitely  feel  it  the  first  few  hours 
you  walk  in  the  door,”  said  one  of  the  jail’s 
employees,  who  wished  to  remain  anony- 
mous for  fear  of  retaliation  for  speaking 
to  the  press.  The  employee  said  that  one 
area  of  the  jail  was  particularly  infested, 
and  some  workers  had  developed  health 
problems  from  their  exposure.  “These  are 
people  without  ever  before  having  allergies, 
and  they’re  suddenly  getting  irritable  eyes, 
trouble  breathing,  scratchy  throat,  sneez- 
ing and  coughing,”  the  employee  said  of 
co-workers. 

Several  of  the  OSHA  mold  complaints 
allege  that  prison  workers  are  subjected 
to  “sick  building  syndrome,”  a term  used 
to  describe  a structure  that  has  become 
so  infested  with  chemical  or  biological 
pathogens  that  the  entire  building  seem- 
ingly becomes  a vector  of  allergy- like  health 
symptoms,  ailments  and  discomfort. 

Hailey  and  others  have  described  simi- 
lar conditions  on  Rikers  Island.  Hailey  said 
the  ailing  building  itself  felt  like  another 
form  of  punishment  meted  out  to  prisoners 
as  well  as  all  the  jail’s  visitors.  “It’s  torture 
for  us,  but  you’re  also  punishing  the  doctors, 
the  officers,  and  the  other  staff  who  have 
to  be  there,”  said  Hailey,  who  after  three 
years  in  jail  was  ultimately  found  not  guilty 
on  charges  of  attempted  murder.  “It’s  like 
an  abandoned  building,  but  it’s  filled  with 
people.” 

This  article  was  originally  published,  by  The 
Intercept  (www.theintercept.com)  oji  May 
28,  2016;  it  is  reprinted  with  the  editor's 
permission,  with  minor  changes. 
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Maryland  Prisoner's  Death  Occurs 
Under  Unusual  Circumstances 


The  death  of  prisoner  Louis  S. 

Leysath  III,  35,  at  Maryland’s  Jessup 
Correctional  Institution  was  the  subject  of 
an  investigation  after  he  was  found  dead 
in  a steam-filled  cell  on  February  20, 2015. 
Leysath,  serving  a 30-year  sentence  after 
pleading  guilty  to  first-degree  murder  for 
killing  his  girlfriend,  was  housed  alone  in 
the  cell  when  he  died. 


hallucinations  and  confusion  in  large  doses. 

According  to  the  DPSCS  report,  on 
the  evening  of  February  19,2015,  Leysath 
began  talking  to  himself,  yelling  and  kicking 
the  walls  of  the  observation  cell.  By  3 a.m. 
the  next  day,  guards  noticed  water  seeping 
out  from  under  the  cell  door,  flooding  the 
other  cells  on  the  tier.  Guards  reportedly 
tried  to  remove  Leysath  from  his  cell  but 
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Investigators  determined  that  Leysath 
had  damaged  the  heating  unit  in  his  cell,  fell 
unconscious  due  to  inhalation  of  released 
steam  and,  according  to  the  Office  of  the 
Chief  Medical  Examiner,  died  as  a result 
of  “thermal  injuries.”  In  other  words  he  was 
scalded  to  death.  Prison  officials  said  Leysath 
had  been  placed  in  a single  cell  due  to  his  er- 
ratic behavior;  he  was  reportedly  under  “close 
observation,”  though  not  on  suicide  watch. 

No  further  details  were  offered  by 
prison  officials.  However,  as  reported  by 
the  Baltimore  Sun,  three  prison  guards  were 
placed  on  administrative  leave,  with  pay, 
pending  the  outcome  of  the  review.  Fol- 
lowing the  conclusion  of  the  investigation, 
prison  officials  declined  to  comment  on 
whether  any  disciplinary  action  had  been 
taken  against  the  guards. 

In  October  2015,  the  Baltimore  Sun 
obtained  a copy  of  the  investigative  report. 
The  Maryland  Department  of  Public  Safety 
and  Correctional  Services  (DPSCS)  essen- 
tially found  that  Leysath’s  death  had  been 
accidental.  He  was  placed  in  the  observation 
cell  after  prison  guards  noticed  him  talking  to 
himself  and  smiling  oddly.  An  autopsy  revealed 
the  presence  of  diphenhydramine,  an  over- 
the-counter  antihistamine  which  may  cause 


he  refused. 

Around  4 a.m.,  prisoners  and  guards 
reportedly  heard  a loud  sound  in  Leysath’s 
cell,  followed  by  an  expletive  and  then  si- 
lence. Shortly  afterward  Leysath  was  found 
unresponsive  in  a pool  of  hot  water;  he  was 
pronounced  dead  a short  time  later. 

An  attorney  representing  Leysath’s 
family,  William  Renahan,  has  filed  a 
wrongful  death  claim  against  the  state.  As 
Renahan  told  the  Baltimore  Sun  in  Octo- 
ber 2015,  he  believes  DPSCS  should  have 
removed  Leysath  from  the  cell  by  force,  if 
necessary. 

“How  does  a cell  get  filled  with  steam, 
to  the  point  that 
you  get  steamed  to 
death,  if  somebody’s 
watching  you?”  he 
asked. 

While  that  is  a 
good  question,  state 
officials  apparently 
do  not  have  a good 
answer. 
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■'his  book  is  a great  tool  to 
help  prisoners  understand 
the  issues  they  face  when  re- 
entering society.  It  is  a riveting, 
compelling  tale  about  the  life  of 
activist,  writer  and  artist  Antho- 
ny Papa.  He  tells  firsthand  of  his 
experience  of  returning  home  af- 
ter serving  a 15-to-life  sentenced 
under  the  Rockefeller  Drug  Laws 
of  New  York  State. 

Papa  says  the  freedom  he 
fought  so  hard  to  get,  smacked 
him  swiftly  in  the  face  and  over- 
powered him.  He  struggled  with 
his  freedom  and  goes  through 
heart-wrenching  trials  and  trib- 
ulations as  he  seeks  to  end  the 
war  on  drugs  and  save  those  he 
left  behind. 

Along  the  way  he  meets  an 
array  of  individuals  from  famous 
movie  stars  to  politicians  and  the 
very  rich,  enlisting  their  help  in 
doing  away  with  mass  incarcer- 
ation and  draconian  sentencing 
laws  that  have  destroyed  Ameri- 
cas criminal  justice  system. 


A FREE  study  guide  is  also  available  and 
found  on  its  Amazon  link.  Please  tell 
your  prison  librarian  you  want  to  have 
the  book  in  your  prison  library. 

Contact:  The  Drug  Policy  Alliance 
Prison  Library  Project,  131  West  33rd 
Street,  NY,  NY  10001, 15th  Floor, 
tpapa@drugpolicy.org 
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Former  Pennsylvania  Prison  Doctor  Sentenced 
for  Fraud;  Accomplices  Convicted 


The  former  medical  director  of 
Pennsylvania’s  Lehigh  County  Prison 
(LCP)  was  sentenced  to  41  months  in 
federal  prison  after  pleading  guilty  to  nu- 
merous schemes  to  defraud  the  government. 

Dennis  Erik  Fluck  Von  Kiel  was 
employed  as  LCP’s  medical  director  from 
March  1989  until  August  2013.  He  was 
working  for  private  contractor  PrimeCare 
Medical,  Inc.  at  the  time  of  his  termination. 

On  January  12,2015,  Von  Kiel  pleaded 
guilty  to  charges  of  conspiracy  to  defraud 
the  United  States,  five  counts  of  failure  to 
file  tax  returns,  one  count  of  wire  fraud  and 
aiding  and  abetting  wire  fraud,  one  count 
of  perjury  in  a bankruptcy  proceeding,  one 
count  of  financial  aid  fraud  and  aiding  and 
abetting  financial  aid  fraud,  and  two  counts 
of  mail  fraud. 

Beginning  in  2001,  Von  Kiel  had  en- 
gaged in  a series  of  illegal  schemes  designed 
to  help  him  evade  creditors,  including  those 
for  federal  student  loans.  He  proclaimed  to 
be  under  a “vow  of  poverty”  and  a “minister” 
of  a church  called  the  International  Acad- 
emy of  Lymphology.  He  claimed  he  had  no 
taxable  income,  as  his  employer  deposited 
his  payroll  checks  into  bank  accounts  for 
the  church. 

Von  Kiel  also  lied  at  a bankruptcy  pro- 
ceeding, filed  a fraudulent  claim  for  Social 
Security  benefits  by  claiming  he  suffered 
from  post-traumatic  stress  disorder,  and 
lied  on  federal  Pell  grant  applications  that 
enabled  his  children  to  receive  136,000  for 
their  college  educations. 

On  April  20,  2015,  having  pleaded 
guilty  to  17  charges,  Von  Kiel  was  sen- 
tenced to  41  months  in  prison  and  three 
years  of  supervised  release,  and  ordered  to 
pay  $555,537  in  restitution  plus  a $1,325 
special  assessment  and  forfeit  $165,988. 
He  had  been  held  without  bond  since  his 
February  2014  arrest. 

An  accomplice,  Robert  Wray  of  Torey, 
Utah,  was  sentenced  in  October  2015  to 
four  years  in  federal  prison  on  charges  re- 
lated to  schemes  in  which  he  helped  Von 
Kiel  evade  medical  school  student  loans 
and  federal  income  tax.  [See:  PLN,  Feb. 
2016,  p.63], 

Wray  had  been  convicted  on  con- 
spiracy, wire  fraud,  bankruptcy  fraud  and 
failure  to  appear  charges.  Central  to  those 


charges  were  assertions  by  the  prosecution 
that  he  had  aided  Von  Kiel  in  avoiding 
federal  income  tax  by  establishing  bank  ac- 
counts under  the  auspices  of  the  tax-exempt 
“church,”  the  International  Academy  of 
Lymphology.  Wray  would  wire  money  de- 
posited into  the  church’s  accounts  to  Von 
Kiel,  minus  his  fee. 

Injanuary  2016  a second  doctor,  Fred- 
erick Douglas  Burton,  was  arrested  by  FBI 
agents  at  his  Philadelphia-area  home  as  an 
accomplice  in  Von  Kiel’s  fraudulent  Social 
Security  scheme. 

Charged  with  mail  fraud,  Burton  had 
allegedly  written  two  letters  indicating  that 


After  almost  30  years,  Alabama 
death  row  prisoner  Anthony  Ray 
Hinton  was  freed  on  April  3,2015  - at  the 
age  of  58  - when  prosecutors  dropped  the 
charges  against  him. 

At  the  time  of  his  release,  Hinton,  who 
is  black,  told  The  Marshall  Project  that  he 
believed  racist  officials,  including  prosecu- 
tors and  police  officers,  had  “lied  on  me 
and  convicted  me  of  a horrible  crime  for 
something  I didn’t  do.” 

“They  stole  my  30s,  they  stole  my  40s, 
they  stole  my  50s.  I could  not  afford  to  give 
them  my  soul.  I couldn’t  give  them  me.  I 
had  to  hold  onto  that,  and  the  only  thing 
that  kept  me  from  losing  my  mind  was  my 
sense  of  humor,”  he  added. 

Hinton  was  convicted  of  committing 
murders  during  two  fast  food  restaurant 
robberies.  In  both  cases  the  victims  were 
forced  into  the  restaurants’  coolers  and 
shot  twice  in  the  head.  The  first  robbery 
occurred  on  February  25, 1985,  the  second 
on  July  2, 1985. 

Pressure  mounted  on  law  enforcement 
to  solve  the  crimes.  A manager  at  another 
restaurant  was  robbed  and  shot  on  July 
25,  1985;  he  survived  and  police  targeted 
Hinton  after  the  manager  identified  him 
in  a line-up. 

Hinton  passed  a polygraph  test  but 
it  was  ruled  inadmissible  at  trial.  He  also 
had  a “powerful  alibi”  for  the  last  robbery: 
co-workers  confirmed  that  he  was  working 


Von  Kiel  was  a patient  under  his  care  who 
suffered  from  debilitating  post-traumatic 
stress  disorder.  The  letters  were  used  in  Von 
Kiel’s  attempt  to  fraudulently  obtain  Social 
Security  disability  benefits.  According  to 
prosecutors,  Burton  was  a longtime  friend 
of  Von  Kiel’s;  he  was  not  a psychiatrist  nor 
did  he  hold  any  specialized  mental  health 
training. 

In  August  2016,  Burton  was  convicted 
of  mail  fraud  and  attempted  mail  fraud;  he  is 
scheduled  to  be  sentenced  in  December. 

Sources:  www.philly.com,  www.phillytrih. 
com,  www.mcall.com 


in  a locked  warehouse  15  miles  away  at  the 
time  of  the  crime. 

Police,  however,  recovered  a pistol  be- 
longing to  Hinton’s  mother  from  her  house. 
State  experts  testified  that  bullets  recovered 
from  the  crime  scenes  and  victims  had  been 
fired  from  the  gun.  The  prosecutor  - who 
had  a documented  history  of  racial  bias  and 
said  he  could  tell  Hinton  was  “evil”  from  his 
appearance  - confirmed  the  bullets  were 
the  only  credible  evidence  linking  Hinton 
to  the  robberies. 

Hinton’s  court-appointed  attorney 
attempted  to  attack  that  evidence,  but  he 
mistakenly  thought  he  had  only  $1,000  to 
procure  an  expert. The  U.S.  Supreme  Court 
ruled  in  February  2014  that  “Hinton’s  at- 
torney knew  that  he  needed  more  funding 
to  present  an  effective  defense,  yet  he  failed 
to  make  even  the  cursory  investigation 
of  the  state  statute  providing  for  defense 
funding  for  indigent  defendants  that  would 
have  revealed  to  him  that  he  could  receive 
reimbursement  not  just  for  $1,000  but  for 
‘any  expenses  reasonably  incurred.’”  See: 
Hinton  v.  Alabama,  134  S.Ct.  1081  (2014). 

Rather  than  perform  that  cursory  re- 
search, Hinton’s  defense  counsel  hired  the 
only  expert  willing  to  review  the  bullets  for 
$1,000.  That  expert  was  a visually- impaired 
civil  engineer  with  no  expertise  in  firearms 
identification,  who  was  discredited  at  trial 
when  he  admitted  he  could  not  operate  the 
machinery  necessary  to  examine  the  evidence. 


Alabama  Prisoner  Exonerated  after 
Serving  30  Years  on  Death  Row 
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Due  to  incompetent  representation 
and  prosecutorial  bias,  Hinton  was  con- 
victed of  the  murders  and  sentenced  to 
death.  The  U.S.  Supreme  Court  found  his 
counsel  was  ineffective  and  he  was  granted 
a new  trial  on  remand. 

The  fight  to  gain  Hinton’s  freedom 
was  won  through  the  efforts  of  the  Equal 
Justice  Initiative  (EJI),  which  took  over  this 
case  in  1998.  They  obtained  three  experts  to 
independently  review  the  gun  and  bullets. 

As  stated  in  EJI’s  motion  to  dismiss 
the  charges,  all  three  experts  were  unable  to 
“conclusively  determine  that  any  of  the  six 
bullets  were  or  were  not  fired  through  the 
same  firearm  or  that  they  were  fired  through 
the  firearm  recovered  from  [the  home  of 
Hinton’s  mother]. ’’The  charges  were  finally 
dropped  after  prosecutors  acknowledged 
they  could  not  match  the  crime  scene  bul- 
lets to  the  gun. 

“We  have  a system  that  treats  you 
better  if  you  are  rich  and  guilty  than  if  you 
are  poor  and  innocent  and  this  case  proves 
it,”  said  EJI  executive  director,  founder  and 
lead  counsel  Bryan  Stevenson.  “We  have  a 
system  that  is  compromised  by  racial  bias 
and  this  case  proves  it.  We  have  a system 
that  doesn’t  do  the  right  thing  when  the 
right  thing  is  apparent.  Prosecutors  should 
have  done  this  testing  years  ago.” 

Hinton  questioned  why  it  took  so  long 
to  exonerate  him. 

“All  they  had  to  do  was  to  test  the  gun, 
but  when  you  think  you’re  high  and  mighty 
and  you’re  above  the  law,  you  don’t  have  to 
answer  to  nobody,”  he  said.  “But  I’ve  got 
news  for  you  - everybody  that  played  a 
part  in  sending  me  to  death  row,  you  will 
answer  to  God.” 

Stevenson  said  Hinton’s  case  high- 
lighted the  need  for  criminal  justice  reform. 

“Race,  poverty,  inadequate  legal  as- 
sistance, and  prosecutorial  indifference  to 
innocence  conspired  to  create  a textbook  ex- 
ample of  injustice,”  he  stated.  “I  can’t  think 
of  a case  that  more  urgently  dramatizes  the 
need  for  reform  than  what  has  happened  to 
Anthony  Ray  Hinton.” 

On  April  5,2015,  an  online  fundraising 
campaign  was  set  up  on  behalf  of  Hinton, 
to  raise  1100,000  to  aid  him  in  his  return  to 
the  community  after  spending  nearly  three 
decades  on  death  row.  As  of  October  31, 
2016  the  campaign  had  raised  $17,085.  F^ 

Sources:  Associated  Press,  CNN,  www.al.com, 
www.  eji.  org,  www.  theatlantic.  com 


Rare  Corporate  Prosecution:  West  Virginia's 
"King  of  Coal"  Sentenced  for  Conspiracy 
in  Mine  Deaths 


Don  Blankenship, the  former  CEO 
of  Massey  Energy,  conspired  to 
“willfully  violate  mandatory  mine  health 
and  safety  standards”  to  maximize  his 
personal  profits,  and  on  April  5, 2010,  an 
explosion  attributed  to  safety  violations 
claimed  the  lives  of  29  miners  at  the  Up- 
per Big  Branch  Mine  in  West  Virginia. 
According  to  a federal  safety  inspection 
report,  the  workers  might  have  survived  “if 
basic  safety  measures  had  been  in  place.” 
Blankenship  was  not  charged  with  or  con- 
victed of  causing  the  explosion;  rather,  on 
December  3,  2015,  after  a six-week  trial, 
the  “King  of  Coal”  was  found  guilty  of 
one  misdemeanor  for  conspiring  to  violate 
mine  safety  rules. 

Had  Blankenship  killed  those  29 
miners  with  a handgun,  he  would  have 
faced  life  imprisonment  or  the  death 
penalty.  Instead,  exactly  six  years  and  a 
day  after  his  failure  to  ensure  safe  work- 
ing conditions  at  the  Upper  Big  Branch 
Mine,  resulting  in  29  deaths,  he  was 
sentenced  to  a year  in  prison,  a $250,000 
fine  and  one  year  of  supervised  release  - 
the  maximum  allowable  punishment  that 
U.S.  District  Court  Judge  Irene  Berger 
could  impose. 


Are  Phone  Companies  Taking  Money 
from  You  and  Your  Loved  OnesP 

HRDC  and  PLN  are  gathering  information  about 
the  business  practices  of  telephone  companies 
that  connect  prisoners  with  their  friends  and 
family  members  on  the  outside. 

Does  the  phone  company  at  a jail  or  prison  at 
which  you  have  been  incarcerated  overcharge 
by  disconnecting  calls?  Do  they  charge  excessive 
fees  to  fund  accounts?  Do  they  take  money  left 
over  in  the  account  if  it  is  not  used  within  a 
certain  period  of  time? 

We  want  details  on  the  ways  in  which  prison 
and  jail  phone  companies  take  money  from 
customers.  Please  contact  us,  or  have  the  per- 
son whose  money  was  taken  contact  us,  by 
email  or  postal  mail: 

CWILKINSON@HUMANRIGHTSDEFENSECENTER.ORG 

Prison  Legal  News 

Attn:  Carrie  Wilkinson 
PO  Box  1151 

Lake  Worth,  Florida  33460 


Many  family  members  of  the  dead 
miners  attended  Blankenship’s  trial 
and  subsequent  sentencing,  and  were 
devastated  by  his  lenient  punishment. 
As  the  disgraced  former  CEO  left  the 
courthouse,  Annette  Workman,  who  lost 
her  husband  in  the  mine  tragedy,  shouted, 
“Did  you  ever  go  down  in  that  mine?” 
Tommy  Davis,  a relative  of  three  miners 
who  were  killed,  yelled,  “You  don’t  have 
a heart;  you  don’t  miss  your  kids  like  we 
miss  ours!” 

On  May  12,  2016,  Blankenship  sur- 
rendered to  the  Federal  Correctional 
Institution-Taft  in  California.  He  has 
appealed  his  conviction,  which  represents 
one  of  the  very  few  times  that  a corporate 
executive  has  been  prosecuted  on  charges 
related  to  workers’  deaths.  F^ 

Sources:  www.newyorker.com,  www.abc- 
news.go.  com,  www.  wvgazettemail.  com 
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Christopher  Zoukis 

ISBN:  978-0-981 9385-3-0  • Paperback,  269  pages 

Prison  Education  Guide  is  the  most  comprehensive  guide  to  correspondence  programs  for  prisoners  available  today. 
This  exceptional  book  provides  the  reader  with  step  by  step  instructions  to  find  the  right  educational  program, 
enroll  in  courses,  and  complete  classes  to  meet  their  academic  goals.  This  book  is  an  invaluable  reentry  tool  for  pris- 
oners who  seek  to  further  their  education  while  incarcerated  and  to  help  them  prepare  for  life  and  work  following 
their  release. 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  Second  Edition  $49.95 

Brandon  Sample  & Alissa  Hull 

L-  'j-.  ’ ISBN:  978-0-981 9385-4-7  • Paperback,  275  pages 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  is  the  first  in  a series  of  books  by  Prison  Legal  News  Publishing 
designed  to  help  pro-se  prisoner  litigants  identify  and  raise  viable  claims  for  potential  habeas  corpus  relief. This 
book  is  an  invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts  have  granted  habeas  relief 
to  prisoners  whose  attorneys  provided  ineffective  assistance  of  counsel. 


Disciplinary  Self-Help  Litigation  Manual,  Second  Edition  $49.95 

Dan  Manville 

ISBN:  978-0-981 9385-2-3  • Paperback,  355  pages 

The  Disciplinary  Self-Help  Litigation  Manual,  Second  Edition,  by  Dan  Manville,  is  the  third  in  a series  of  books  by  Prison 
Legal  News  Publishing.  It  is  designed  to  inform  prisoners  of  their  rights  when  faced  with  the  consequences  of  a 
disciplinary  hearing.  This  authoritative  and  comprehensive  work  educates  prisoners  about  their  rights  throughout 
this  process  and  helps  guide  them  at  all  stages,  from  administrative  hearing  through  litigation. The  Manual  is  an 
invaluable  how-to  guide  that  offers  step-by-step  information  for  both  state  and  federal  prisoners,  and  includes  a 
50-state  analysis  of  relevant  case  law  and  an  extensive  case  law  citation  index. 


Prisoners' Self-Help  Litigation  Manual,  4th  Edition  $45.95 

John  Boston  & Dan  Manville 

ISBN:  978-0-1 953744-0-7  • Paperback,  928  pages 

The  Prisoners'  Self-Help  Litigation  Manual,  in  its  much-anticipated  fourth  edition,  is  an  indispensable  guide  for  pris- 
oner litigants  and  prisoner  advocates  seeking  to  understand  the  rights  guaranteed  to  prisoners  by  law  and  how  to 
protect  those  rights.  Clear,  comprehensive,  practical  advice  provides  prisoners  with  everything  they  need  to  know 
about  conditions  of  confinement,  civil  liberties  in  prison,  procedural  due  process,  the  legal  system,  how  to  actually 
litigate,  conducting  effective  legal  research  and  writing  legal  documents.  It  is  a roadmap  on  how  to  win  lawsuits. 
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California:  The  Los  Angeles  Police 
Department  arrested  an  81-year-old  Af- 
rican American  man  for  going  “off  topic” 
while  giving  public  testimony  at  a June  21, 
2016  Police  Commission  meeting,  dragging 
him  from  the  podium.  Tut  Hayes  spoke 
weekly  at  the  Commission  meetings  and 
had  previously  been  arrested  under  similar 
circumstances  at  a meeting  presided  over 
by  Commission  president  Matt  Johnson. 
Hayes’  supporters  said  he  is  a long-time 
fixture  in  Los  Angeles  and  an  expert  on 
the  topic  of  California’s  Ralph  Brown  Act 
- which  specifies  the  requirements  of  open 
meetings  for  local  legislative  bodies.  In  the 
nine  months  since  Johnson  became  presi- 
dent of  the  Police  Commission,  six  African 
American  citizens  have  been  arrested  for 
exercising  their  free  speech  rights. 

California:  According  to  Lt.  Tony 
Quinn  at  Folsom  Prison,  on  July  7,  2016, 
two  prisoners  murdered  a third  by  stabbing 
him  to  death  with  a homemade  weapon. 
Guards  fired  rubber  bullets  and  used  pepper 
spray  and  pepper  spray  grenades  to  stop  the 
attack;  three  guards  were  treated  for  injuries 
sustained  while  trying  to  intervene.  Inves- 
tigators said  prisoners  Rudy  De  Lossantos, 
38,  and  Michael  Robles,  33,  are  suspected  in 
the  slaying  of  33-year-old  Humberto  Tor- 
res. All  three  were  serving  time  for  murder. 

California:  When  the  San  Francisco 
County  Jail  couldn’t  figure  out  where  to 
house  transgender  prisoner  Athena  Ca- 
dence, she  stopped  eating.  On  August  3, 
2016  she  was  taken  to  a hospital  after  a 
judge  ordered  her  release;  she  had  been  on  a 
hunger  strike  for  two  months.  Like  the  vast 
majority  of  transgender  prisoners,  Cadence, 
a combat  veteran,  was  housed  according  to 
her  gender  at  birth.  She  said  she  began  the 
strike  in  response  to  the  discrimination 
and  abuse  she  suffered  due  to  her  sexual 
identity.  Eileen  Hirst,  chief  of  staff  for  the 
San  Francisco  Sheriff’s  Department,  said 
Cadence’s  protest  brought  attention  to  the 
concerns  of  transgender  prisoners  at  the  jail. 
“An  individual  who  feels  strongly  enough 
about  the  issue  to  have  a hunger  strike,  who 
is  very  committed,  and  who  is  seeking  social 
change  - that  has  to  be  respected,”  Hirst 
acknowledged. 

Colorado:  On  July  31,  2016,  the  Kit 
Carson  Correctional  Center,  one  of  three 
private  facilities  in  Colorado  run  by  Cor- 
rections Corporation  of  America  (CCA), 
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became  the  sixth  prison  in  the  state  to 
close  in  the  last  decade.  Governor  John 
Hickenlooper’s  office  provided  extra  funds 
to  the  local  community  to  mitigate  the  loss 
of  142  jobs  and  the  loss  of  tax  revenue  from 
the  facility.  The  governor  said  in  a state- 
ment, “We  are  committed  to  assisting  this 
community  with  the  impact  of  this  closure 
and  identifying  ways  to  replace  the  lost 
economic  activity.” Christie  Donner,  execu- 
tive director  and  founder  of  the  Colorado 
Criminaljustice  Reform  Coalition,  said  she 
believes  it  is  inappropriate  to  use  prisons  as 
a form  of  economic  development.  “We  can’t 
prop  up  a prison  simply  because  there  are 
financial  consequences  if  it  closes.  Society 
is  evolving,”  she  noted. 

Colorado:  Tyler  Tabor,  25,  died  on  the 
floor  of  his  cell  in  the  Adams  County  Jail 
in  May  2015  after  suffering  while  violently 
ill  and  dehydrated  from  opioid  withdrawal. 
His  family  filed  a wrongful  death  lawsuit 
against  the  county  and  its  medical  contrac- 
tor, Corizon  Health,  Inc.,  on  June  22, 2016. 
Tabor’s  family  - who  thought  they  were 
practicing  “tough  love”  and  believed  Tabor 
would  be  safe  at  the  jail  during  detox  - 
argued  his  life  could  have  been  saved  with 
the  administration  of  IV  fluids.  Although 
autopsy  reports  found  Tabor  had  died  of 
“natural  causes,”  David  Lane,  the  attorney 
representing  Tabor’s  family,  said,  “This  to 
me  is  criminal[ly]  negligent  homicide.” 

Florida:  John  Wesley  Saatio  escaped 
from  the  Houghton  County  Jail  in  Upper 
Michigan  and  fled  to  Costa  Rica  in  June 
2015.  He  was  caught  a year  later,  but  also 
escaped  Costa  Rican  custody.  Authori- 
ties from  the  Central  American  republic 
recaptured  Saaito  several  days  later  and  he 
was  extradited  to  the  United  States.  While 
being  transported  back  to  Michigan,  Saatio 
escaped  yet  again,  this  time  from  a private 
transport  van  while  it  was  stopped  at  a rest 
area  on  Eastbound  1-10  in  Florida.  Saatio 
was  captured  a day  later  on  July  4,2016;  he 
was  charged  with  escape  and  possession  of 
a handcuff  key.  PLN  has  been  a longtime 
critic  of  the  private  prison  transportation 
industry.  [See,  e.g.:  PLN,  Oct.  2016,  p.62]. 

Florida:  Some  people  should  think 
twice  before  posting  on  Facebook.  Kenneth 
Lewis,  a prosecutor  for  Florida’s  Ninth  Ju- 
dicial Circuit,  came  under  fire  a second  time 
for  expressing  his  opinions  inappropriately 
on  social  media.  On  June  17,  2016,  the 


State  Attorney’s  Office  suspended  Lewis 
on  suspicion  of  violating  the  agency’s  social 
media  policy  for  two  objectionable  Face- 
book  posts.  In  his  first  posting,  Lewis  had 
described  downtown  Orlando  as  “a  melting 
pot  of  3rd  world  miscreants  and  ghetto 
thugs. ”His  second  rant  stated, “All  Orlando 
nightclubs  should  be  permanently  closed. 
With  or  without  random  gunmen  they 
are  zoos;  utter  cesspools  of  debauchery.”  In 
2014,  Lewis  was  ordered  to  take  sensitivity 
training  following  an  online  post  in  which 
he  wished  “Happy  Mother’s  day  to  all  the 
crack  hoes  out  there.” 

Georgia:  Attorneys  successfully  ar- 
gued for  the  release  of  an  indigent  woman 
in  late-term  pregnancy  who  was  jailed 
for  owing  14,613  in  fines.  Citing  the 
1983  case  of  Bearden  v.  Georgia,  attorneys 
Sarah  Geraghty  and  Ryan  Primerano 
with  the  Southern  Center  for  Human 
Rights  claimed  the  court  did  not  inquire 
into  21-year-old  Kiana  Adams’  financial 
circumstances  and  ability  to  pay  the  fines 
she  owed  before  revoking  her  probation. 
Geraghty  and  Primerano  wrote  that  being 
jailed  was  “grossly  disproportionate”  to  the 
severity  of  Adams’offenses,  and  that  having 
to  give  birth  while  incarcerated  constituted 
cruel  and  unusual  punishment.  On  May  20, 
2016,  Muscogee  County  Superior  Court 
Judge  Frank  Jordan,  Jr.  signed  a consent 
order  to  release  Adams,  stating  she  was  “an 
indigent  pregnant  woman  who  is  unable  to 
pay  the  amount  set  for  her  release.” 

Indiana:  Rodney  Miller  admitted  to 
absconding  from  the  Henryville  Correc- 
tional Unit  in  December  2015, but,  despite 
indisputable  facts,  on  July  1,  2016  a jury 
found  him  not  guilty  of  the  charge  of  felony 
escape.  Surveillance  video  captured  Miller 
leaving  the  facility  and  he  was  found  90 
miles  away  from  the  prison  with  his  girl- 
friend, who  was  later  charged  in  connection 
with  the  escape.  In  court,  Miller’s  attorney 
explained  that  his  client  had  absconded 
to  try  to  prevent  his  girlfriend,  who  was 
pregnant  with  his  child,  from  having  an 
abortion.  The  jury  accepted  Miller’s  defense 
of  crime  under  duress  after  only  30  minutes 
of  deliberation. 

Indiana:  Two  groups  of  ordinary 
people  agreed  to  give  up  their  freedom  to 
participate  in  two  seasons  of  an  experimen- 
tal reality  TV  show  on  the  A&E  network 
called  “60  Days  In.”  The  volunteers  went 
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undercover  as  prisoners  inside  the  Clark 
County  Jail  in  Jeffersonville,  Indiana;  their 
true  identities  were  concealed  from  both 
prisoners  and  jail  staff  on  the  premise  that 
a TV  show  was  being  filmed  about  first- 
time prisoners.  Several  guards  were  fired 
due  to  corruption  exposed  by  the  program. 
A&E  paid  the  county  160,000  to  make  the 
series,  and  Sheriff  Jamey  Noel  told  Business 
Insider  on  March  10, 2016  that  the  money 
would  be  spent  on  improved  training,  a 
body  scanner  and  an  updated  camera  system 
at  the  jail. 

Kansas:  On  July  5,  2016,  a part-time 
Cowley  County  transportation  guard  let 
prisoner  Trevor  Michael  Long,  20,  out  of  a 
transport  van  twice  - and  Long  ran  away 
twice.  The  first  time  the  guard  caught  up 
with  him  and  convinced  him  to  re-enter  the 
van.  The  second  time  that  Long  fled,  after 
the  guard  had  removed  his  handcuffs,  he 
was  not  captured  until  the  next  day.  Once 
apprehended,  Long  was  booked  into  the 
Butler  County  Jail  for  aggravated  escape. 

Kansas:  In  May  2012,  Rachel  Ham- 
mers, a 32-year-old  widowed  mother  of 
four,  died  inside  the  Douglas  County 
Jail  due  to  seizures  caused  by  alcohol 
withdrawal,  despite  the  fact  that  she  had 
anticipated  going  through  withdrawal  and 
sought  medical  attention  prior  to  being 
booked  into  the  jail  on  a parole  violation. 
Her  father,  Joe  Harvey,  filed  a $1.35  million 
lawsuit  against  the  county  and  more  than  a 
dozen  other  defendants,  claiming  six  points 
of  fault  that  led  to  his  daughter’s  death.  On 
August  22, 2016,  medical  experts  testified 
as  to  the  possible  cause  of  Hammers’ death; 
a jury  trial  in  the  case  is  scheduled  for  Oc- 
tober 23,2017. 

Kansas:  Marc  Buckner,  46,  smuggled 
tobacco  into  the  U.S.  Penitentiary  at  Leav- 
enworth in  exchange  for  over  $200,000  in 
bribes  over  the  course  of  a decade,  according 
to  a June  8,  2016  indictment.  Prosecutors 
had  indicted  Buckner  previously  on  a simi- 
lar count  but  a federal  judge  dismissed  the 
charge.  His  indictment  is  the  second  time  in 
the  past  year  that  a Leavenworth  guard  has 
been  charged  with  bribery  for  smuggling 
tobacco;  former  guard  Michael  Harston 
pleaded  guilty  in  May  2016  for  a similar 
conspiracy.  Additionally,  seven  people  were 
charged  earlier  this  year  in  connection 
with  an  elaborate  smuggling  scheme  at 


the  CCA-operated  Leavenworth  Deten- 
tion Center.  Prisoner  Karl  Carter  allegedly 
made  nearly  $16,000  in  six  months  from 
distributing  drugs  inside  the  CCA  facility. 

Louisiana:  Devontay  Jenkins  was 
shackled  at  the  ankles  and  his  hands  were 
bound  to  a belly  chain  when  he  slipped  away 
from  guards  after  asking  to  use  a portable 
toilet  and  climbed  onto  the  roof  of  the  now- 
shuttered  Orleans  Parish  Prison  (OPP)  on 
July  5,2016.  During  an  hour-long  standoff, 
authorities  pleaded  with  Jenkins  not  to 
jump.  He  eventually  complied  and  came 
down  on  his  own.  Jenkins  was  taken  for 
a medical  evaluation  and  will  likely  face 
additional  charges.  According  to  Katie 
Schwartzmann  with  the  New  Orleans  of- 
fice of  the  MacArthur  Justice  Center,  “The 
incident  demonstrates  a lack  of  control  that 
threatens  [the]  safety  of  people  housed  at 
OPP  and  our  broader  community.”  New 
Orleans  has  since  replaced  OPP  with  a new 
jail  complex,  which  has  also  been  the  subject 
of  controversy  and  criticism. 

Maryland:  On  June  30,  2016,  retired 
Baltimore  Circuit  Judge  Martin  Welch 
ruled  the  man  at  the  center  of  the  popular 
podcast  “Serial”  should  receive  a new  trial. 
Adnan  Masud  Syed,  35,  has  spent  16  years 
of  a life  sentence  in  prison  for  the  2000 
murder  of  his  former  high  school  girlfriend. 
Judge  Welch  held  that  Syed’s  trial  attorney 
failed  to  properly  challenge  testimony  in 
the  case,  saying  the  attorney’s  performance 
“fell  below  the  standard  of  reasonable  pro- 
fessional judgment. ”At  a news  conference, 
Syed’s  current  lawyer,  Justin  Brown,  said  he 
“fully  expects”  the  state  to  appeal  the  judge’s 
decision;  he  was  correct  and  the  state  ap- 
pealed on  August  1, 2016. 

Mississippi:  According  to  a nine- 
count  indictment  unsealed  in  June  2016, 
state  prison  guards  Lawardrick  Marsher, 
28,  and  Robert  Sturdivant,  47,  kicked  and 
beat  a prisoner,  identified  as  “K.H.,”  at  the 
Mississippi  State  Penitentiary  in  Parchman 
while  a third  guard,  Deonte  Pate, 23,  helped 
cover  up  the  assault.  If  convicted,  each  of 
the  three  guards  faces  up  to  five  years  in 
prison  on  conspiracy  and  false  statement 
charges,  and  up  to  20  years  on  false  report- 
ing charges.  Marsher  and  Sturdivant  also 
face  a maximum  sentence  of  10  years  for 
use  of  excessive  force. 

Mississippi:  Hinds  County  District 
Attorney  Robert  Shuler  Smith  is  accused 
in  a six-count  affidavit  of  illegally  advising 
or  defending  people  charged  with  crimes. 


The  third-term  DA  was  arrested  on  June 

22. 2016  following  a joint  investigation  by 
the  LB  I and  Attorney  General  Jim  Hood’s 
office.  All  but  one  of  the  six  counts  are 
related  to  a single  individual,  Christopher 
Butler,  who  Smith  allegedly  assisted  with- 
out attorney- client  privilege.  Smith  and 
others  in  the  community  have  claimed  the 
arrest  was  politically  motivated,  as  several 
employees  in  the  Attorney  General’s  office 
have  connections  with  Smith’s  political 
rivals. 

Nebraska:  Two  prisoners  escaped  from 
the  Lincoln  Correctional  Center  on  June 

10. 2016  by  hiding  in  the  back  of  a laundry 
truck.  One  of  the  escapees,  Armon  Dixon, 
37,  was  apprehended  the  next  day  in  a storm 
sewer;  earlier,  he  had  allegedly  assaulted  two 
women  in  a nearby  home.  Dixon  pleaded 
not  guilty  to  an  escape  charge  on  Septem- 
ber 6,  2016.  The  second  escapee,  Timothy 
Clausen,  52,  eluded  police  for  five  days 
until  a Crimestoppers  tip  led  to  his  capture 
in  Omaha.  Both  were  transferred  to  the 
Tecumseh  State  Correctional  Institution 
pending  the  disposition  of  new  charges. 

New  Jersey:  Nickoy  Ellis,  a senior 
guard  at  the  Mountainview  Youth  Correc- 
tional Facility,  was  indicted  on  April  5,2016 
on  official  misconduct,  bribery  and  money 
laundering  charges  in  connection  with  a 
smuggling  scheme  to  bring  contraband  into 
the  facility.  His  stepfather,  Kingsley  Ellis, 
was  also  indicted  on  conspiracy  and  bribery 
charges.  Both  are  accused  of  involvement 
in  a plot  to  deliver  synthetic  marijuana, 
tobacco  and  other  contraband  to  young 
prisoners  in  exchange  for  payments  from 
the  prisoners’  family  members.  The  smug- 
gling operation  was  uncovered  by  a joint 
investigation  by  the  Hunterdon  County 
Prosecutor’s  Office  Bureau  of  Professional 
Standards  and  the  New  Jersey  Depart- 
ment of  Corrections’  Special  Investigations 
Division. 

New  York:  A physician’s  assistant  who 
worked  for  Rikers  Island  medical  contrac- 
tor Corizon  Health  must  defend  against 
a lawsuit  filed  on  July  3,  2016,  in  which 
three  women  prisoners  claim  he  plied  them 
with  food,  tobacco  and  other  contraband  in 
exchange  for  sex.  Sidney  Wilson  is  accused 
of  bringing  Popeyes  Chicken,  gum,  candy 
and  even  a sex  toy  into  the  jail,  as  well  as 
prescribing  dmgs,  which  he  traded  with  the 
prisoners  for  sex  acts.  According  to  the  suit, 
Wilson  “repeatedly  raped,  sexually  assaulted 
and  abused”  the  women  over  a two-year  pe- 
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riod.  The  prisoners  also  allege  that  Wilson 
told  them  he  loved  them  and  put  money  on 
their  jail  accounts.  In  September  2015,  The 
Intercept  published  a feature  article  that  first 
exposed  the  allegations  subsequently  raised 
in  the  women’s  lawsuit. 

New  York:  On  the  same  day  that  news 
broke  about  a contraband  scheme  at  the 
Rikers  Island  jail  complex  [see:  PLN,  Oct. 
2016,  p.63],  a photo  surfaced  on  Facebook 
of  a group  of  imprisoned  West  Brighton 
Crew  gang  members  making  hand  signs  as 
they  were  being  transported  from  Rikers  to 
a court  appearance.  According  to  NYC  De- 
partment of  Corrections  officials,  a friend 
of  one  of  the  prisoners  uploaded  the  photo, 
and  jail  staff  discovered  the  post  on  May  19, 
2016.  It  was  not  clear  who  took  the  picture 
or  how  it  was  transferred  to  the  friend  for 
uploading.  Around  165  contraband  cell 
phones  have  been  confiscated  by  NYC 
DOC  staff  since  2011;  a dozen  were  found 
between  January  and  April  2016. 

New  York:  More  than  12  alibi  wit- 
nesses said  Richard  Rosario  was  over  1,000 
miles  away  from  the  scene  of  the  brutal 
murder  of  Jorge  Collazo,  but  his  defense 
attorneys  didn’t  do  enough  to  track  them 
down.  Released  after  serving  over  20  years 
of  a 25-to-life  sentence  after  being  wrong- 
fully convicted,  Rosario  stunned  Bronx 
Supreme  Court  Justice  Robert  Torres  at 
a June  24,  2016  hearing  when  he  insisted 
that  the  charges  against  him  not  be  dropped 
until  he  was  fully  exonerated.  “I’ve  been 
in  prison  for  20  years  for  a crime  I didn’t 
commit,”  Rosario  said.  “My  family  didn’t 
deserve  this.  I didn’t  deserve  this,  and  nor 


does  the  family  of  the  victim.” 

Oklahoma:  Catherine  Lee  Freeman 
was  on  a ventilator  for  three  days  and  a 
feeding  tube  for  two  weeks  after  Tulsa  jail 
staff  denied  her  prescribed  medication,  and 
she  suffered  seizures  and  a heart  attack 
when  she  went  through  withdrawal.  The 
responding  emergency  medical  personnel 
exacerbated  Freeman’s  injuries  when  they 
tore  her  esophagus  while  trying  to  insert  a 
tube  to  help  her  breathe.  On  July  1, 2016, 
Freeman’s  attorney  filed  a lawsuit  against 
six  defendants:  former  Sheriff  Stanley 
Glanz,  the  Tulsa  County  Sheriff’s  Office, 
the  Tulsa  County  Board  of  Commissioners, 
Armor  Correctional  Health  Services,  the 
Emergency  Medical  Services  Authority 
and  American  Medical  Response  of  Okla- 
homa. The  suit  seeks  more  than  1200,000 
in  damages. 

Oklahoma:  John  Scott  Floro,  a 6’7”, 
220-pound  guard  at  the  CCA-operated 
Cimarron  Correctional  Facility,  was  ar- 
raigned on  June  20, 2016  on  a child  sexual 
abuse  charge.  Floro  is  accused  of  forcing  his 
victim,  a 6-year-old  male  relative,  to  per- 
form oral  sex  on  him.  During  questioning, 
Floro  “did  not  appear  bothered  or  disgusted 
by  the  questions;  he  calmly  denied  them,” 
according  to  Cushing  police  officer  Rachel 
Hentges.  Floro  was  employed  in  the  mili- 
tary before  taking  a job  with  CCA. 

Oklahoma:  Prisoners  at  the  Dick 
Conner  Correctional  Center  were  forced 
to  use  buckets  of  water  to  flush  toilets, 
and  issued  bottled  water  to  drink,  after  a 
water  main  break  at  the  facility.  Showers 
were  available  with  limited  water  pressure 


until  service  was  restored  on  July  2,  2016. 
Interim  Oklahoma  Department  of  Cor- 
rections Director  Joe  Allbaugh  blamed  the 
breakdown  on  infrastructure  problems  at 
the  aging  prison,  which  opened  in  1979.  “I 
think  in  a lot  of  respects  we’re  not  even  in 
the  20th  century,”  Allbaugh  said.  “We’ve  got 
facilities  that  are  over  100  years  old  here. 
We  have  locks  and  doors  that  don’t  work.” 

Oregon:  Portland  Books  to  Prison- 
ers is  a small,  all-volunteer  chapter  of  the 
nonprofit  Books  to  Prisoners  organization 
based  in  Seattle,  Washington.  On  May  2, 
2016,  the  Portland  group  posted  on  its 
website  a letter  it  had  received  from  private 
prison  giant  The  GEO  Group,  requesting 
a donation  of  books  for  its  library  at  the 
Arizona  State  Prison-Phoenix  West  facility. 
According  to  the  letter,  The  GEO  Group  - 
which  took  in  around  11.84  billion  in  gross 
revenue  last  year  - has  no  budget  for  library 
books.  Despite  the  absurdity  of  the  corpora- 
tion’s claim  of  a lack  of  budgetary  resources, 
the  Portland  Books  to  Prisoners  chapter 
generously  donated  a small  box  of  books  to 
the  underfunded  GEO  prison  library. 

Pennsylvania:  Philadelphia  officials 
prepared  for  the  arrival  of  protesters  at  the 
Democratic  National  Convention  by  an- 
nouncing, then  on  June  24, 201 6 retracting, 
a plan  to  re-open  the  notorious  Holmes- 
burg  Prison  to  house  arrestees.  According  to 
Philadelphia  Prison  System  spokesperson 
Shawn  Hawes,  there  was  enough  space  in 
city  jails  to  accommodate  the  anticipated 
arrests  of  protesters.  When  Philadelphia 
hosted  the  Republican  National  Conven- 
tion in  2000,  around  400  protesters  were 
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arrested.  Holmesburg  was  officially  decom- 
missioned more  than  20  years  ago,  in  1995; 
it  was  the  site  of  a 1973  riot  in  which  the 
warden  and  deputy  warden  were  killed.The 
notorious,  century-old  prison  was  also  the 
site  of  “medical  experiments”  conducted 
on  primarily  African  American  prisoners 
between  1951  and  1974.  [See:  PLN,  Mar. 
2008,  p.l;  Mar.  1999,  pp.3,6]. 

Pennsylvania:  Former  Luzerne  Coun- 
ty Correctional  Facility  work-release 
counselor  Louis  Elmy,  52,  was  arrested 


on  June  9,  2016  and  charged  with  extort- 
ing money  and  drugs  from  prisoners  in 
exchange  for  privileges.  Elmy  immediately 
agreed  to  plead  guilty  and  serve  at  least  a 
five-year  prison  term  for  a federal  charge 
of  possessing  a firearm  in  furtherance  of 
selling  crack  cocaine.  No  plea  bargain  was 
made  for  the  extortion  charge.  According  to 
prosecutors,  Elmy  allegedly  cut  and  pasted 
judges’ signatures  to  create  fraudulent  court 
orders  so  he  could  grant  special  privileges 
to  prisoners  in  exchange  for  bribes.  He  had 
worked  for  the  county  for  almost  20  years, 
had  been  the  president  of  the  Wilkes-Barre 
Area  School  Board  and  made  an  electoral 


run  for  the  Wilkes-Barre  city  council. 

South  Carolina:  On  June  23,  2016, 
The  Marshall  Project  published  an  in- 
terview with  former  prisoner  Desmond 
Metcalf,  a.k.a.  Yung  Real.  Metcalf  was  one 
of  seven  state  prisoners  disciplined  for  pro- 
ducing a rap  music  video  while  incarcerated 
at  the  Kershaw  Correctional  Institution. 
[See:  PLN, Dec. 2014,  p.56].  Public  records 
requests  revealed  that  the  prisoners  involved 
in  creating  the  video  with  a contraband  cell 
phone  were  punished  with  a combined  20 
years  in  solitary  confinement  and  loss  of 
visitation,  commissary  and  phone  privileges. 
Metcalf  said  during  the  interview,  “The 
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investigators  asked  us:  ‘Why  did  you  do  it?’ 
And  I thought,  what  do  you  mean?  We’re 
rappers!  Of  course  we  want  exposure.” 

South  Carolina:  According  to  sheriff’s 
deputies,  Charleston  County  Detention 
Center  jailer  Milton  Lee  Parish  Judge,  27, 
resigned  on  June  3, 2016  and  was  arrested 
17  days  later  after  being  accused  of  sell- 
ing contraband  cell  phones  to  a prisoner. 
Detectives  identified  Judge  as  a suspect 
and  said  they  had  evidence  indicating  he 
provided  the  prisoner  with  two  cell  phones 
and  chargers  in  exchange  for  $300.  Judge 
was  charged  with  possession  of  contraband; 
his  bond  was  set  at  $10,000.  He  had  been 
employed  as  a guard  since  May  2014. 

Texas:  Three  prison  units  in  coastal 
Brazoria  County  were  evacuated  due  to 
expected  historic  floodwaters  from  the 
nearby  Brazos  River  on  May  29,  2016. 
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Texas  Department  of  Criminal  Justice 
spokesman  Jason  Clark  said  prisoners 
were  transferred  by  bus  from  the  Terrell 
and  Stringfellow  Units  in  Rosharon  to 
other  facilities.  Prisoners  at  the  low-security 
Ramsey  Unit  trusty  camp  were  moved  to 
the  main  prison  building.  Approximately 
2,600  prisoners  were  evacuated  in  advance 
of  the  rain-swollen  flood  conditions,  ac- 
cording to  Clark. 

Texas:  On  May  17,  2016,  John  Earl 
Nolley  was  released  on  bond  after  spending 
almost  20  years  in  prison  for  a murder  he 
did  not  commit.  Attorneys  from  the  Inno- 
cence Project  worked  on  Nolley ’s  case  for  10 
years  until  a judge  agreed  in  April  2016  to 
have  DNA  evidence  from  the  crime  scene 
retested  using  more  modern  technology. 
The  results  conclusively  ruled  out  Nolley 
as  a suspect.  Innocence  Project  attorney 
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Barry  S check  had  also  worked  with  Tarrant 
County’s  Conviction  Integrity  Unit  to  have 
the  case  reviewed  for  suspected  false  testi- 
mony. Although  Nolley  was  allowed  to  walk 
free  from  the  courtroom  with  his  family, 
he  was  not  exonerated.  “The  investigation 
continues  and  sometime  in  the  upcoming 
months  we  hope  to  have  a final  conclusion 
in  innocence  and  exoneration.  We  are  not 
there  yet,”  Scheck  stated. 

Texas:  A woman  who  was  booked  into 
the  La  Joya  City  Jail  on  a misdemeanor 
probation  violation  has  claimed  she  was 
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subjected  to  an  “all-night  invasion”  by  a 
police  dispatcher,  who  sexually  abused  her 
and  made  her  perform  oral  sex.  The  woman, 
identified  as  Autumn  Renee,  alleged  that 
jail  supervisors  saw  video  surveillance 
footage  of  the  extended  sexual  assault  that 
occurred  on  May  29,  2014,  but  refused  to 
take  her  to  a hospital  or  provide  medical 
care  and  instead  offered  her  a taco.  She  filed 
suit  in  May  2016  and  is  seeking  compen- 
satory and  punitive  damages  against  her 
assailant,  Felipe  Santiago  Peralez  III,  and 


several  government  officials  and  agencies 
for  bad  faith  and  infliction  of  emotional 
distress,  as  well  as  violations  of  the  Prison 
Rape  Elimination  Act  and  her  Eighth  and 
Fourteenth  Amendment  rights.  Peralez 
pleaded  guilty  to  charges  related  to  the 
sexual  assault  in  October  2015  and  was 
sentenced  to  180  days  in  jail. 

United  Kingdom:  Transgender  prison- 
ers at  HM  Prison  Littlehey  will  now  be  able 
to  shop  in  their  own  store  for  items  tradi- 
tionally provided  for  women.  The  Equalities 
Team  at  the  facility  set  up  a shop  where 
prisoners  can  browse  through  catalogs 
and  place  orders  for  clothing  and  makeup. 


The  Littlehey  facility,  located  in  Cam- 
bridgeshire, houses  only  male  sex  offenders, 
but  a group  of  six  prisoners  who  identify  as 
female  meet  regularly  at  the  store.  A report 
by  the  Independent  Monitoring  Board, 
a prison  watchdog  group,  found  that  the 
transgender  prisoners’  chief  complaints 
centered  around  hair  dye,  makeup  and 
showers.  On  July  3, 2016,  a Ministry  of  Jus- 
tice spokesman  stated:  “There  are  strict  rules 
in  place  to  ensure  transgender  prisoners  are 
managed  safely  and  in  accordance  with  the 
law.  We  are  reviewing  our  guidelines  to  see 
what  improvements  can  be  made  to  the  way 
they  are  managed  in  custody.”!^ 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  10001  (212)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"  allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614Columbia  Rd.,  Dorchester,  MA 02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301 , Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1 000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 


Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,  Jenkintown,  PA  19046  (215)  576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end  sex- 
ual violence  against  prisoners.  Provides  resources 
for  imprisoned  and  released  rape  survivors  and 
activists  for  almost  every  state.  Contact:  JDI,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  9001 0 (21 3) 
384-1400.  www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur.  Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291,  Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  20013-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2016  until  further  notice).  $6.00  S/FI  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  issues  for  54  issues  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 


NEW!  The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  2nd 
Ed.  (2016)  by  Brandon  Sample,  PLN  Publishing,  275  pages.  $49.95.  This  is 
an  updated  version  of  PLN’s  second  book,  by  former  federal  prisoner 
Brandon  Sample,  which  extensively  covers  ineffective  assis- 
tance of  counsel  issues  in  federal  habeas  petitions.  2021  l__l 

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside”! 

look  at  the  workings  of  the  American  justice  system.  1001  |__| 

Prison  Education  Guide,  by  Christopher  Zoukis,  PLN  Publishing  (2016), 
269  pages.  $49.95.  Authored  by  PLN  contributing  writer  Chris  Zoukis,  this 
book  includes  the  most  up-to-date  information  on  pursuing  educational 
courses  by  correspondence,  including  high  school,  college,  paralegal  and 
religious  studies.  This  title  replaces  the  Prisoners’  Guerrilla\ 

Handbook  to  Correspondence  Programs.  2019  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an  I 
easy  to  understand  question-and-answer  format.  1038  |__| 

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  |__| 

The  Merriam-Webster  Dictionary,  2016  edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  75,000  entries.  2015  \__\ 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201 

pages.  $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 

ucator  with  experience  teaching  English  to  prisoners.  1046  |__| 

Legal  Research:  How  to  Find  and  Understand  the  Law,  17th  Ed.,  by 
Stephen  Elias  and  Susan  Levinkind,  363  pages.  $49.99.  Comprehensive  and 
easy  to  understand  guide  on  researching  the  law.  Explains  case 
law,  statutes  and  digests,  etc.  Includes  practice  exercises.  1059  |__| 

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 

$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 

ishment,  specific  crimes,  defenses  & burden  of  proof.  1086  |__| 


•••«•% 

• Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS!  : 

• 1.  Four  (4)  FREE  issues  for  40  issues  total!  or  • 

: 2.  Protecting  your  Health  and  Safety  (a  $10.00  value!)  \ 

• Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern  • 

• Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights  • 
l that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with  • 
; rights  related  to  health  and  safety,  such  as  communicable  diseases  and  * 

• abuse  by  prison  officials;  it  also  explains  how  to  enforce  • 

; your  rights,  including  through  litigation.  1060  |__| * 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Cell  Workout,  by  L.J.  Flanders,  L.C.  Books,  234  pages.  $35.00.  This  book, 
written  by  a former  British  prisoner,  describes  in  detail  how  to  exercise  in 
confined  spaces  without  weightlifting  equipment  to  develop 
a lean  and  muscular  body.  Fully  illustrated!  1091  

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaums,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
ties  informal  and  slang  words.  1045 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  |__| 

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Lawyers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Merriam-Webster’s  Dictionary  of  Law,  634  pages.  $19.95.  Includes  defi- 
nitions for  more  than  10,000  legal  words  and  phrases,  plus  pronunciations, 
supplementary  notes  and  special  sections  on  the  judicial  system,  historic 
laws  and  selected  important  cases.  Great  reference  for  jail-  — 
house  lawyers  who  need  to  learn  legal  terminology.  2018 

The  Best  500+  Non  Profit  Organizations  for  Prisoners  and  Their 
Families,  3rd  edition  (2015),  142  pages.  $17.99.  The  only  comprehensive, 
up-to-date  book  of  non-profit  organizations  specifically  for  prisoners  and 
their  families.  Cross  referenced  by  state,  organization  name  I-  1 
and  subject  area.  Find  what  you  want  fast!  2020 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Discusses  medications  to  avoid,  diets  to  follow  F 
and  exercises  to  perform,  plus  includes  a bibliography.  1031  I I I 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 263  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  or  — 
friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  285  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage 
claims  arising  from  accidents.  1075  

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice /neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not 
specifically  related  to  prisoners.  1079  |__| 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  H 
prosecution  and  adjudication.  1090  I I | 


Caught:  The  Prison  State  and  the  Lockdown  of  American  Politics,  by 

Marie  Gottschalk,  Princeton  Univ.  Press,  504  pages.  $28.95.  Profiles  mass 
incarceration  and  the  U.S.  carceral  state,  and  examines  penal  F 
reform  strategies  and  the  politics  of  prison  reform.  2005  l__l 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  376  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  informa- 
tion on  basic  tricks  that  police  use  to  get  people  to  incrimi- 
nate themselves.  1083  

Nolo’s  Plain-English  Law  Dictionary,  by  Gerald  N.  Hill  and  Kathleen 
T.  Hill,  477  pages.  $29.99.  Find  terms  you  can  use  to  understand  and  access 
the  law.  Contains  3,800  easy-to-read  definitions  for  common  F 
(and  not  so  common)  legal  terms.  3001  |__[ 

Win  Your  Case,  by  Gerry  Spence,  287  pages.  $21.95.  Relying  on  the  suc- 
cessful methods  he  has  developed  over  more  than  50  years,  Spence,  an 
attorney  who  has  never  lost  a criminal  case,  describes  how  to 
win  through  a step-by-step  process  1092  |__| 

Win  Your  Lawsuit:  Sue  in  CA  Superior  Court  without  a Lawyer,  by 

Judge  Roderic  Duncan,  445  pages  (4th  edition  2010).  $39.99.  This  plain- 
English  guide  shows  you  how  to  prepare  a complaint,  file  and  serve  papers, 
participate  in  settlement  negotiations,  present  a case  and  much  more.  The 
4th  edition  has  been  revised  to  reflect  recent  court  proce- 
dures and  includes  updated  forms.  2014  l__l 

Disciplinary  Self-Help  Litigation  Manual,  by  Daniel  Manville,  355 
pages.  $49.95.  By  the  co-author  of  the  Prisoners’  Se/f-He/p  Utigation  Manual, 
this  book  provides  detailed  information  about  prisoners’  rights  in  discipli- 
nary hearings  and  how  to  enforce  those  rights  in  court.  Includes  state-by- 
state  case  law  on  prison  disciplinary  issues.  This  is  the  third 
book  published  by  PLN  Publishing.  2017 
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"This  Man  Will  Almost  Certainly  Die" 

Dozens  of  men  have  died  in  disturbing  circumstances  in  privatized,  immigrant-only  prisons. 
The  Bureau  of  Prisons  itself  says  there's  a problem.  And  yet  the  privatization  scheme  continues. 


Where  Claudio  Fagardo-Saucedo 
grew  up,  on  the  colonial  streets  of  the 
Mexican  city  of  Durango,  migrating  to  the 
United  States  was  almost  a rite  of  passage.  It 
was  following  the  stream  of  departures  from 
Durango  in  the  1980s  that  the  lankyyoung 
man  left  his  family  and  traveled  north.  His 
mother,  Julieta  Saucedo  Salazar,  heard  that 
hed  found  jobs  working  as  a laborer  in  Los 
Angeles.  But  they  soon  lost  touch.  “We 
did  not  know  much  about  him,  really,”  his 
younger  sister  told  me. 

Fagardo-Saucedo  worked,  his  jobs 
sometimes  taking  him  out  of  California, 
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by  Seth  Freed  Wessler,  The  Nation 

and  occasionally  he  got  into  trouble  - once 
for  “possession  for  sale”  of  cocaine,  another 
time  for  stealing  jewelry.  Every  seven  or 
eight  years,  his  mother  recalled,  hed  return 
to  her  house  - but  never  by  choice.  “They 
caught  him  all  the  time  for  being  illegal,” 
Julieta  said.  She  always  hoped  her  wander- 
ing son  might  stay,  get  to  know  the  family 
again,  but  he  never  did.  “He  would  be  here 
a month,  and  then  hed  go  again.” 

In  the  summer  of  2003,  immigra- 
tion agents  detained  Fagardo-Saucedo  on 
his  way  back  to  California,  but  this  time 
the  Border  Patrol  referred  him  to  federal 
prosecutors,  who  charged  him  with  “il- 
legal re-entry,”  or  returning  to  the  United 
States  after  deportation.  He  served  nearly 
five  years  before  being  sent  back  to  Mexico. 
Again,  he  tried  to  return.  Early  one  morn- 
ing in  August  of  2008,  Fagardo-Saucedo 
triggered  an  infrared  sensor  as  he  and  two 
others  ran  across  the  border  near  Tijuana. 
He  pleaded  guilty  in  a U.S.  District  Court 
to  another  “illegal  re-entry”  charge.  The 
judge  sentenced  him  to  four  years  in  federal 
prison. 

When  Fagardo-Saucedo  arrived  at 
Reeves,  a prison  complex  in  rural  West 
Texas,  he  entered  a little-known  segment  of 
the  federal  prison  system.  Over  the  previous 
decade,  elected  officials  and  federal  agencies 
had  quietly  recast  the  relationship  between 
criminal  justice  and  immigration  enforce- 
ment. These  changes  have  done  as  much  to 
bloat  the  federal  prison  population  as  the 
War  on  Drugs;  they  have  also  helped  make 
Latinos  the  largest  racial  or  ethnic  group 
sentenced  to  federal  custody. 


Until  the  1990s,  border  crossing  was 
almost  always  treated  as  a civil  offense, 
punishable  by  deportation.  But  in  the  late 
1980s,  Congress  started  to  change  that.  By 
1996,  crossing  the  border  after  deportation 
was  punishable  by  years  of  imprisonment, 
with  enhanced  sentences  for  people  previ- 
ously convicted  of  crimes  - most  often  drug 
offenses.  Though  federal  investigators  have 
found  no  evidence  that  criminalization  has 
reduced  the  pace  of  border  crossings  over 
the  long  term,  prosecutions  for  illegal  entry 
and  re-entry  rose  from  fewer  than  4,000  a 
year  at  the  start  of  Bill  Clinton’s  presidency, 
to  31,000  in  2004  under  George  W.  Bush, 
to  a high  of 91,000  in  2013  under  President 
Obama. 

By  the  late  1990s,  the  flood  of  pris- 
oners from  this  new  class  of  offender, 
coupled  with  a raging  War  on  Drugs,  sent 
the  Bureau  of  Prisons  searching  for  places 
to  put  them.  The  BOP  turned  to  private 
companies  to  operate  a new  type  of  facility, 
low-security  prisons  designed  to  hold  only 
noncitizens  convicted  of  federal  crimes. 
As  of  June  2015,  these  facilities  - which 
are  distinct  from  immigration  detention 
centers,  where  people  are  held  pending 
deportation  - housed  nearly  23,000  people. 

Three  private  companies  now  run  11 
immigrant-only  contract  prisons.  Five 
are  run  by  the  GEO  Group,  four  by  the 
Corrections  Corporation  of  America,  and 
two  by  a privately  held  company  called  the 
Management  & Training  Corporation.  (A 
third  MTC  prison  was  recently  shut  down 
after  prisoners  ransacked  it  in  a protest.) 
Except  for  a prison  largely  used  to  house 
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prisoners  from  Washington,  DC,  these  11 
facilities  are  the  only  privately  run  prisons  in 
the  federal  criminal-justice  system.  In  2013, 
the  BOP  spent  roughly  1625  million  on 
them. The  contracts  include  the  provision  of 
medical  care,  for  which  the  companies  often 
hire  health-services  subcontractors.  In  one 
such  facility  in  Reeves  County,  Texas,  the 
BOP  entered  into  an  agreement  with  the 
county,  which  in  turn  hired  GEO  to  operate 
the  prison  and  Correct  Care  Solutions  to 
manage  prison  healthcare. 

The  BOP’s  contracts  with  these  fa- 
cilities are  meant  to  cut  costs.  Though  the 
prisons  are  part  of  the  federal  infrastructure, 
the  companies  that  run  them  operate  under 
a different  - and  less  stringent  - set  of  rules 
in  order  to  allow  cost-cutting  innovations. 
As  a retired  BOP  contracting  official  said 
in  an  interview,  “The  more  specificity  you 
put  in  the  contract,  the  more  money  the 
contractors  are  going  to  want  for  perform- 
ing the  service.” 

Repeated  federal  audits  and  reports 
have  found  these  facilities  to  be  in  crisis. 
Prison  medical  care  is  notoriously  bad,  but 
for  years,  immigrant-  and  prisoner-rights 
advocates  have  sounded  the  alarm  about 
these  sites  in  particular,  describing  them 
as  separate  and  unequal,  segregated  on  the 
basis  of  citizenship.  “These  prisons  operate 
without  the  same  systems  of  accountability 
as  regular  Bureau  of  Prisons  facilities,  and 
prisoners  suffer,”  said  Carl  Takei,  an  ACLU 
attorney  who  co-authored  a 2014  report 
documenting  the  subpar  conditions. 

Yet  the  full  scale  of  the  medical  neglect 
at  these  immigrant-only  contract  prisons 
has  remained  opaque  - until  now.  After  two 
years  of  negotiations  with  the  BOP  in  and 
out  of  federal  court  over  an  open-records 
request,  I obtained  more  than  9,000  pages 
of  medical  records  that  contractors  submit- 
ted to  the  BOP. They  include  the  records  for 
103  of  at  least  137  people  who  have  died 
in  federal  contract  prisons  from  1998  (the 
year  after  the  first  one  opened)  through 
the  end  of  2014.  The  records  all  concern 
men;  women  are  sent  to  regular  BOP-run 
prisons.  The  documents  include  nurse  and 
doctor  notes,  records  from  hospital  visits, 
psychological  files,  autopsies,  and  secret 
internal  investigations.  In  their  pages  can 
be  found  striking  tales  of  neglect. 

Each  case  file  - sometimes  hundreds 


of  pages  long  - was  reviewed  by  at  least 
two  independent  doctors  who  rendered 
opinions  on  the  adequacy  of  the  medical 
care  provided.  Some  of  the  case  files  are 
meager  and  appear  to  be  missing  pages.  But 
of  the  77  that  provided  enough  information 
to  render  a judgment,  the  doctors  found 
that  38  contained  indications  of  inadequate 
medical  care.  In  25  of  these  - a third  of  the 
total  - the  reviewers  said  the  inadequacies 
likely  contributed  to  the  premature  deaths 
of  the  prisoners.  In  only  39  cases  did  at 
least  one  reviewer  find  indications  that  the 
care  had  likely  been  in  accordance  with 
recognized  medical  standards. 

Combined  with  interviews  with  rel- 
atives and  cellmates  of  the  deceased 
prisoners,  and  with  correctional  officers 
and  medical  staff,  the  files  tell  the  story 
of  men  sick  with  cancer,  AIDS,  mental 
illness,  and  liver  and  heart  disease,  forced 
to  endure  critical  delays  in  care.  They  show 
prison  medical  units  repeatedly  failing  to 
diagnose  patients  correctly  despite  obvi- 
ous and  painful  symptoms,  as  well  as  the 
use  of  underqualified  workers  pressed  to 
operate  on  the  borders  of  their  legal  scope 
of  practice.  The  files  also  show  men  dying 
of  treatable  diseases  - men  who  very  likely 
would  have  survived  had  they  been  given 
access  to  adequate  care. 

Overworked,  Underqualified 

Fagardo-Saucedo,then  43, was  booked 
into  Reeves,  run  by  the  GEO  Group  and  a 
separate  medical  contractor,  on  January  27, 
2009.  When  he  arrived,  the  facility  was  in 
tumult.  Six  weeks  earlier,  prisoners  at  the 
sprawling  3,700-bed  complex  had  rioted, 
protesting  the  death  of  a man  who  was  left 
in  solitary  confinement  for  a month  without 
proper  treatment  for  his  epilepsy;  he  died 
after  suffering  a seizure.  Four  days  after 
Fagardo-Saucedo’s  arrival,  the  prisoners 
rioted  again  when  another  sick  man  was 
reportedly  placed  in  segregation. 

Reeves  was  still  recovering  from  the 
unrest  when  a prison  physician  scrawled 
a cursory  note  in  Fagardo-Saucedo’s  file. 
The  doctor  noted  that  the  prisoner  had  ar- 
rived from  pretrial  detention  with  records 
indicating  that  he’d  tested  positive  for  latent 
tuberculosis  and  had  complained  of  head- 
aches. BOP  rules  require  that  TB -positive 
prisoners  also  be  tested  for  FIIV,  but  an 
HIV  test  was  never  performed.  Indeed,  over 
the  next  two  years,  Fagardo-Saucedo  wasn’t 
seen  by  a medical  doctor  even  once. 
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After  three  weeks  in  Reeves,  he  began 
to  show  up  in  the  clinic  complaining  of 
pain  - first  tooth  pain,  then  headaches, 
then  nausea  and  back  pain.  Over  two  years, 
Fagardo-Saucedo  went  to  the  clinic  18 
times.  He  was  seen  on  nearly  all  of  these 
occasions  by  one  of  a rotating  group  of 
licensed  vocational  nurses,  or  LVNs.  Usu- 
ally, the  LVN  sent  him  back  to  his  bed  with 
a prescription  for  Tylenol  or  ibuprofen. 
Meanwhile,  his  body  was  signaling  a fatal 
breakdown,  something  that  doctors  who 
reviewed  his  case  said  should  have  been 
caught  by  the  facility’s  care  providers. 

The  training  for  LVNs  (known  as  li- 
censed practical  nurses,  or  LPNs,  in  some 
states)  takes  only  a year.  They  are  taught  to 
change  dressings,  check  blood  pressure,  help 
patients  bathe,  and  gather  basic  informa- 
tion. They’re  often  hired  to  provide  routine 
care  in  nursing  homes  or  to  assist  registered 
nurses  in  hospitals.  Unlike  the  RNs,  who 
provide  patients  with  substantive  medical 
care  and  perform  triage  and  evaluations, 
LVNs  are  intended  as  support  staff. 


This  is  the  reason  that  BOP-run  pris- 
ons rarely  hire  LVNs,  said  Sandy  Parr,  a vice 
president  in  the  federal  correctional  officers’ 
union  and  formerly  a registered  nurse  in  a 
federal  prison.  “LVNs  are  too  limited  to 
make  sense  to  hire,”  she  said.  Yet  in  the 
BOP’s  immigrant-only  contract  prisons, 
LVNs  often  appear  in  the  files  as  the  sole 
caregivers  that  sick  prisoners  see  for  days  or 
weeks.  They  seem  to  perform  jobs  equiva- 
lent to  those  of  registered  nurses,  a practice 
that  prison  medical  staff  confirm.  In  19  of 
the  cases  reviewed,  at  least  one  medical 
doctor  flagged  the  overextension  of  LVNs 
as  a factor  impeding  proper  medical  care. 

Martin  Acosta,  a Salvadoran  man  who 
served  time  in  Reeves  for  illegal  re-entry  at 
the  same  time  as  Fagardo-Saucedo,  began 
complaining  of  abdominal  pain  late  in 
the  summer  of  2010.  Over  four  and  half 
months,  he  went  to  the  clinic  more  than  20 
times.  Other  than  a doctor’s  visit  a month 
after  his  complaints  began,  he  saw  only 
nursing  staff  until  the  last  two  weeks  of  his 
incarceration;  on  14  of  those  occasions,  he 
saw  only  LVNs.  Notes  in  the  handwritten 
medical  logs  and  nursing  templates  reveal 
a cascade  of  missed  signs  indicating  serious 


illness,  said  doctors  who  reviewed  the  files. 
The  prison  medical  staff  described  Acosta 
as  a difficult  patient;  one  thought  he  was 
simply  trying  to  obtain  a prescription  for 
narcotics.  Acosta  was  sent  back  to  his  room 
with  nothing  but  Maalox  nine  times.  Physi- 
cians who  reviewed  the  files  said  the  nurses 
appear  to  have  missed  the  larger  story  of  a 
protracted  medical  condition. 

“For  prison  medicine  to  work,  a doctor 
has  to  be  able  to  trust  the  people  who  work 
there,”  said  Dr.  Neal  Collins,  a retired  BOP 
and  immigration  detention-center  physi- 
cian and  clinical  director  who  reviewed 
the  Acosta  files.  “If  they  have  competent 
nurse  practitioners,  then  they  can  trust  that 
the  system  is  catching  it.  But  when  people 
don’t  know  what  to  look  for,  that’s  what  you 
worry  about.” 

In  significant  discomfort  on  one  of  his 
many  trips  to  plead  for  help,  Acosta  told  an 
LVN  that  he’d  vomited  a dark  substance 
and  had  seen  blood  in  his  stool.  He  asked 
to  be  sent  to  a hospital,  and  the  LVN  took 
a stool  sample.  Leafing  through  the  file,  I 
expected  to  find  a hospital  referral  or  at 
least  the  test  results.  Instead,  the  records 
suggest  that  the  LVN  eyeballed  the  stool 
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sample  and  deemed  it  unremarkable. There’s 
no  indication  in  the  files  that  lab  tests  were 
performed  or  a doctor  was  called.  When 
Acosta  finally  saw  a physician  at  Reeves 
in  December  2010,  he  could  no  longer  eat. 
He  was  transferred  to  a hospital,  where  a 
massive  tumor  was  found  in  his  abdomen. 
Acosta  was  ultimately  diagnosed  with  se- 
vere metastatic  stomach  cancer. 

In  early  2014,  an  LVN  at  another 
facility  - this  one  run  by  MTC  - similarly 
failed  to  complete  a basic  test.  Tasked  with 
evaluating  a man  who  complained  of  chest 
pains,  the  LVN  attempted  to  use  an  elec- 
trocardiogram machine.  But  he  wrote  in 
his  notes  that  he  couldn’t  get  the  machine 
to  work  because  the  patient’s  “skin  is  oily 
and  electroids  [sic]  did  not  stick.”  Rather 
than  call  a doctor,  the  LVN  checked  a box 
marked  “No  action  indicated  at  this  time” 
on  the  form  for  chest-pain  complaints. The 
patient  later  died  of  a heart  attack,  despite 
subsequent  treatment.  Doctors  who  re- 
viewed the  file  were  divided  about  whether 
the  shoddy  care  contributed  to  his  death. 

In  the  aftermath  of  the  2008  and  2009 
riots  at  Reeves,  BOP  monitors  began  to 
visit  the  facility  more  regularly  to  check  on 


healthcare  conditions.  But  the  increased 
oversight  accomplished  little:  Each  time  the 
monitors  returned,  they  found  that  Reeves 
had  failed  to  fix  the  problems.  One  year  af- 
ter the  riots,  Reeves  remained  derelict.  “The 
lack  of  an  internal  system  of  administrative 
and  clinical  controls  has  contributed  to  the 
provision  of  less  than  adequate  medical 
care,”  the  monitors  wrote. 

Acosta’s  common-law  wife,  Guiller- 
mina  Yanez,  showed  me  a photograph  of 
him  before  his  illness.  Acosta  appeared 
youthful  and  strong,  his  T-shirt  hug- 
ging muscular  arms.  Then  Guillermina 
showed  me  a picture  taken  after  she  and 
the  couple’s  2-year-old  daughter,  Tania, 
boarded  a bus  from  Atlanta  to  visit  him 
in  the  hospital.  Acosta’s  frame  was  now 
skeletal,  his  face  sunken,  his  chest  tattoo 
pinned  to  paper-thin  skin.  “I  asked  a ques- 
tion to  the  guards:  ‘Looking  at  him,  how 
could  you  have  left  him  to  look  like  that?”’ 
Guillermina  recalled. 

Acosta  died  in  late  January  2011.  In  a 
will  that  a nurse’s  assistant  at  the  hospital 
helped  him  prepare,  Acosta  wrote:  “I  want 
the  deed  to  my  house  and  land”  - in  a 
small  town  by  a river  on  El  Salvador’s  far 


eastern  edge  - ”to  be  placed  in  the  name  of 
the  mother  of  my  daughter.”  Salvadoran 
officials  facilitated  the  return  of  Acosta’s 
body  to  the  country  of  his  birth. 

“By  the  time  he  got  to  the  hospital,  it 
was  too  late,”  said  Collins,  the  retired  prison 
doctor.  “If  this  case  went  to  court,  would 
they  win  a malpractice  suit?  Yes,  I think 
they  would.” 

Reeves  continued  to  fall  short.  The 
Justice  Department’s  inspector  general, 
Michael  Horowitz,  released  the  results  of 
an  audit  of  the  facility  in  April  2015.  The 
audit  found  that  Reeves’s  medical  contrac- 
tor at  the  time,  Correctional  Healthcare 
Companies,  had  failed  to  meet  contractual 
staffing  obligations  in  the  medical  unit  for 
at  least  34  of  the  37  months  from  2010  to 
2013.  The  BOP  may  have  incentivized  the 
understaffing:  The  financial  penalties  for 
failing  to  fill  open  LVN  positions  were  so 
modest  that  it  cost  CHC  less  simply  to 
leave  them  vacant. 

The  inspector  general  is  currently 
conducting  a broader  investigation  of  the 
BOP’s  contracting.  About  the  understaff- 
ing in  the  medical  unit  at  Reeves,  Horowitz 
asks:  “Why  was  it  happening  for  34  to  37 
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Certain  Death  (cont.) 


months?  Why  wasn’t  that  caught  before  we 
showed  up?” 

Brain-dead  on  Arrival 

Two  HOURS  EAST  OF  REEVES,  THE  GEO 
group  operates  another  federal  prison,  this 
one  in  Big  Spring, Texas,  where  3,400  non- 
citizens are  held  in  a decommissioned  Air 
Force  base.  GEO’s  medical  subcontractor 
is  Correct  Care  Solutions.  Gary  Austin,  an 
LVN  there,  was  the  lone  medical  worker 
on  the  night  shift  when  staffers  radioed 
to  report  a medical  emergency  around 
1:30am  on  June  26,2014. 

Gustavo  Ochoa  Jaen,  a Honduran  man 
serving  52  months  for  illegal  re-entry,  had 
been  startled  awake  by  the  sound  of  moan- 
ing from  the  bed  above  him,  where  one  of 
his  cellmates,  Nestor  Garay,  slept.  “He  was 
having  nightmares,”  Ochoa  Jaen  thought. 
He  had  become  friends  with  Garay,  who 
was  convicted  for  selling  meth  near  his 
parents’  modest  home  in  California’s  wine 
country,  where  he’d  lived  for  the  past  20 
years.  Garay,  who  was  39  at  the  time  of  his 
arrest,  was  popular  at  Big  Spring:  One  of 
the  few  prisoners  whose  family  could  afford 
to  fill  his  commissary,  he  would  share  his 
snacks  and  stamps. 

Garay’s  moaning  didn’t  stop,  and  it 
eventually  woke  the  other  men  in  the  10- 
bed  room.  They  turned  on  the  light  and  saw 
that  Garay  was  dripping  with  sweat.  “Half 
of  his  body  was  off  the  bed,  about  to  fall,” 
Ochoa  Jaen  said.  Garay’s  eyes  were  fixed: 


a “mirada  perdida,”  another  cellmate  told 
me  in  a letter. 

Together,  the  men  lowered  Garay  to  a 
bottom  bunk,  then  yelled  to  an  officer  for 
help. They  said  it  took  30  minutes  - 15  min- 
utes, according  to  prison  records  - before 
Austin,  the  LVN  on  duty,  arrived  at  the  cell. 
An  officer  who  arrived  first  told  Austin  that 
Garay  had  had  a seizure  and  nearly  fell  from 
the  bed,  according  to  Austin’s  notes.  The 
captain  ordered  four  of  Garay’s  cellmates  to 
use  the  mattress  as  a stretcher  to  haul  him 
down  the  stairs  and  to  the  clinic,  three  of  the 
prisoners  said.  The  prison  records  describe 
a disaster  once  he  arrived  there. 

In  the  clinic,  Austin  wrote,  Garay  was 
unresponsive;  his  right  hand  was  weak, 
and  he  was  unable  to  focus  his  eyes.  He 
had  urinated  on  himself  and  was  sweat- 
ing profusely.  Austin  phoned  the  on-call 
physician’s  assistant,  Russell  Amaru,  who 
was  asleep  at  his  home  in  Midland,  Texas, 
45  minutes  away.  Over  the  phone,  Amaru 
ordered  Austin  to  administer  a heavy  dose 
of  an  antiseizure  drug  called  Dilantin,  the 
notes  say.  But  Garay  couldn’t  swallow  the 
pills,  and  Austin  called  Amaru  again. 

Ochoa  Jaen  held  on  firmly  to  his 
friend’s  hand  as  he  listened  to  the  call. 
Another  of  the  prisoners,  Irineo  Espinoza- 
Zepeda,  said  to  the  captain  in  the  clinic: 
“Call  a helicopter  to  take  him  to  the  hospi- 
tal - this  man  is  dying!”  Instead,  according 
to  Austin’s  notes,  Amaru  instructed  him 
to  send  Garay  “back  to  unit  and  place  on 
mattress  on  floor  and  follow  up  with  mid- 
level”- i.e.,  a physician’s  assistant  or  nurse 
practitioner  - “in  the  AM.” 


The  captain  ordered  the  prisoners  to 
return  Garay  to  their  cell.  The  cellmates 
looked  at  one  another  and  refused,  one  by 
one.  After  a brief  exchange  - and  a threat 
by  the  captain  to  send  them  to  a segregated 
housing  unit,  or  SHU  - the  captain  ordered 
the  men  to  their  cell  without  Garay.  “We 
went  to  sleep  thinking  they  were  going  to 
give  him  proper  medical  care,”  Espinoza- 
Zepeda  said. 

Instead,  according  to  Austin’s  notes, 
he  and  the  captain  had  Garay  moved  to 
another  cell,  where  he  was  placed  on  a 
mattress  on  the  floor.  The  LVN  checked 
his  vital  signs  once  at  3:15  am.  By  the  time 
the  morning  nurse  arrived  at  6:15  am,  the 
right  side  of  Garay’s  face  was  drooping,  his 
eyes  were  open  but  unresponsive,  and  his 
right  arm  was  contracted.  The  new  nurse 
called  the  clinical  director,  a physician,  who 
ordered  that  Garay  be  taken  immediately 
to  the  nearest  ER,  two  miles  away.  It  was 
another  hour  before  the  van  left  the  prison. 

The  hospital  intubated  Garay  and 
performed  a CT  scan.  He  had  suffered  a 
massive  stroke,  hospital  records  show.  He 
was  flown  by  helicopter  to  Midland  Memo- 
rial Hospital,  40  miles  away.  When  Ochoa 
Jaen  and  the  other  men  learned  what  had 
happened  the  next  morning,  they  quickly 
began  searching  through  Garay’s  belong- 
ings for  a relative’s  phone  number. 

Garay’s  parents,  Alvara  and  Indalecio, 
live  in  a neatly  kept  home  off  the  boutique- 
lined  Main  Street  in  Napa  Valley’s  St. 
Helena.  They  were  accustomed  to  hearing 
from  their  son  in  Texas:  He’d  call  them  sev- 
eral times  each  week  to  tell  them  about  the 


<0 


I 71 


12  FREE  ISSUES! 

Send  self-addressed,  stamped  envelope  to  address  below 
and  receive  1 FREE  - 1 YEAR  magazine  subscription! 
Quarterly  drawing  WINS  $100!  (Void  in  New  York) 

(Last  Quarter's  winner  from  Gatesville,  TX.) 

T ELL  YO  U R F R I EN  DS!  ACT  N QW! ! 

PO  Box  2063  * Fort  Walton  Beach  FU  32549 
wwwJrtnmateMagazineService.com 

Innate  Magazine  Service  ■ 


December  2016 


6 


Prison  Legal  News 


books  he’d  read,  the  conversations  he’d  had 
about  God.  After  Alvara’s  cell  phone  rang 
at  6 am  Pacific  Standard  Time,  waking  her 
before  she  went  to  her  job  as  a cleaner  at  a 
local  winery,  an  unfamiliar  voice  introduced 
himself  as  a friend  of  Nestor’s. 

“We’re  going  to  give  you  some  news,” 
said  the  man,  who  was  using  a contraband 
cell  phone.  “Something  happened  to 
Nestor.” 

“What  happened?  Where  is  my  son?” 
Alvara  asked. 

John  Foster  is  the  neurologist  at 
Midland  Memorial  who  treated  Garay 
when  he  arrived  that  morning.  “You  have 
a three-hour  window  to  give  a clot  buster” 
for  the  kind  of  stroke  that  Garay  had  suf- 
fered, he  said.  But  by  the  time  Garay  made 
it  to  Midland,  at  least  six  hours  had  passed 
since  his  cellmates  first  heard  him  moan- 
ing. “It  was  pretty  futile,”  Foster  said.  “The 
time  to  fix  him... may  have  been  when  he 
fell  out  of  bed.” 

Two  days  after  the  phone  call,  Garay’s 
family  gathered  in  his  hospital  room.  Al- 
vara rushed  to  embrace  her  son,  who  lay 
on  his  back  with  his  eyes  closed  and  his 
feet  shackled  to  the  bed.  “My  mom  hugged 
Nestor,  and  he  cried,”  said  his  brother  En- 
rique. “That’s  something  I’m  never  going  to 
forget  - somehow  Nestor  was  still  there.” 
But  the  doctors  told  Alvara  and  Indalecio 
that  their  son  was  brain-dead,  and  the  tear 
was  just  a reflex.  The  machines  were  all  that 
were  keeping  him  alive. 
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Only  after  Garay  was  declared  dead  did 
the  officers  remove  his  shackles.  “It  was  as 
if  they  were  saying,  ‘If  you’re  still  alive,  then 
you’re  under  my  control,”’  Alvara  told  me 
later  in  the  room  where  her  son  had  slept, 
his  closet  still  full  of  clothes. 

The  prison’s  mortality  review,  per- 
formed by  the  contractors,  faulted  both 
Austin  and  Amaru  for  failing  to  alert  the 
clinical  director  or  director  of  nursing  when 
Garay’s  condition  did  not  improve  under 
observation.  Four  medical  doctors  who 
independently  reviewed  Garay’s  records 


said  that  both  Amaru  and  Austin  should 
have  immediately  ordered  him  taken  to  an 
ER,  and  the  mortality  review  found  that 
Amaru  “did  not  respond  correctly  to  the 
initial  report  from  nursing  describing  new 
onset  of  presumed  seizure  of  a previously 
healthy  41  year  old  male.”  It  also  found 
that  neither  diagnosis  nor  treatment  was 
“appropriate  and  timely.” 

I recently  sat  down  with  Amaru  in  his 
condo  in  Midland.  While  he  said  that  he 
knows  now  that  the  events  that  night  con- 
stituted a breakdown  in  medical  procedure, 
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he  adds  that  Austin’s  notes  are  a revisionist 
account  of  what  happened.  “I  don’t  think 
they’re  totally  accurate,”  Amaru  said  at  his 
kitchen  table.  “It  leaves  a bad  taste  in  my 
mouth.” 

Amaru  said  that  when  his  phone  rang 
that  night,  Austin  was  imprecise.  He  de- 
scribed a man  who  “was  responsive”but  “felt 
weak”  and  was  “groggy,”  Amaru  said.  Austin 
wrote  in  the  notes  that  Garay  was  “unable 
to  swallow  pills  at  this  time.”  Amaru  said  he 
understood  that  Garay  simply  struggled  to 
swallow  the  large  Dilantin  tablet. 

The  mortality  review  backs  Amaru’s 
story,  at  least  in  part:  “The  information 
communicated  to  the  physician’s  assistant 
was  incomplete,”  it  reads,  followed  by  a 
recommendation  that  the  facility’s  nursing 
staff“be  retrained  on  telephone  orders. ’’But 
Amaru  doesn’t  blame  Austin.  “The  fact  is 
that  the  system  - BOP  and  GEO  - allows 
people  to  be  short-stafFed  and  in  positions 
that  they’re  not  properly  trained  for,”  he 
said. “I  am  therefore  operating  in  the  dark.” 
Austin  didn’t  respond  to  messages  seeking 
comment.  According  to  Amaru,  Big  Spring 
took  no  meaningful  action  as  a result  of 
Garay’s  death. 

Had  Nestor  Garay  become  a U.S.  citi- 
zen like  his  parents  and  younger  brother, 
he  would  never  have  ended  up  at  Big 
Spring.  He  would  have  served  his  time  at 
a BOP-run  prison  with  access  to  the  same 
healthcare  that  the  federal  government 
provides  to  U.S.  citizens  in  its  custody.  BOP 
rules  require  that  after-hours  “coverage 
will  be  provided  by  registered  nurses  and/ 
or  EMTs,  where  available.”  Sandy  Parr,  the 
nurse  with  the  federal  correctional  officers’ 


union,  told  me  that  prisons  generally  cover 
their  night  shifts  with  paramedics,  who  are 
trained  to  deal  with  emergencies.  “That’s 
what  you  have  to  deal  with  at  night  - emer- 
gencies,” Parr  said. 

Garay’s  older  brother  Carlos,  who 
lives  20  minutes  from  his  parents,  wants 
to  empty  out  Nestor’s  closet  and  “move 
forward.”  But  he  also  wants  answers  about 
why  his  brother  wasn’t  sent  to  a hospital 
sooner.  “I  can  make  a list  of  people  who 
were  involved,”  he  said,  “but  who’s  really 
responsible?  Who’s  the  boss?” 

Separate,  Unequal  and 
Unaccountable 

In  2008,  Dr.  John  Farquhar  retired 
from  his  longtime  family  medical  practice 
in  Big  Spring.  Boredom  quickly  set  in,  how- 
ever, so  in  2010  he  took  a job  as  Big  Spring’s 
clinical  director  - the  lone  medical  doctor 
for  “3,500  bad  boys,” he  said.  Farquhar,  who 
left  the  job  late  in  2013,  is  85  years  old, 
tall  and  slim,  with  a military  posture  and  a 
haircut  to  match. 

In  the  thousands  of  pages  of  medical 
records  I obtained  from  the  12  immigrant- 
only  prisons  in  operation  as  of  2014,  sparse 
nursing  notes  - often  from  LVNs  - are  the 
norm.  When  doctors  do  appear,  they  often 
simply  co-sign  what  the  nurses  write.  Far- 
quhar was  different:  His  handwritten  notes 
show  him  attending  to  sick  patients  as  late 
as  11  pm.  He’d  come  in  on  weekends  and 
answer  his  phone  when  not  on  call.  “He 
was  nearly  holding  up  a system  that  was 
ready  to  collapse  around  him,”  a doctor  who 
reviewed  the  files  said. 

Yet  Farquhar  found  himself  in  a medi- 
cal system  that  didn’t  meet  the  standards 
he’d  expected.  “This  is  Gov’t  medicine  - 
obviously  - and  it  is  now  going  to  apply  to 


all  of  us!”  Farquhar  scrawled  in  one  patient 
file.  “I  feel  badly  for  his  shabby  care,”  he 
wrote  in  another.  I asked  him  about  the 
notes.  He  would  not  comment  on  individual 
cases,  but  said,  “I  stand  by  that  statement.” 
The  deficiencies,  he  added,  stemmed  from  a 
culture  of  austerity:  “The  pressure  of  budget 
is  always  felt.” 

Farquhar  often  treated  prisoners  whose 
health  conditions  were  simply  beyond  the 
capacity  of  the  bare-bones  prison  clinic 
and  its  stripped-down  staff.  But  when  he 
did  request  that  prisoners  be  transferred  to 
a federal-prison  medical  center  or  a local 
hospital,  he  was  often  denied.  “This  man 
will  almost  certainly  die,”  he  wrote  about 
an  81 -year-old  who  arrived  at  Big  Spring  in 
2010,  and  whom  Farquhar  tried  and  failed 
to  have  transferred. 

Farquhar  felt  the  pressure  to  cut  costs 
immediately.  Administrators  for  the  medi- 
cal subcontractor  traveled  to  Texas  to  tell 
him  that  the  rate  of  ER  referrals  had  been 
too  high  in  the  past,  he  said.  They  asked 
him,  “Is  there  a way  that  we  can  cut  this 
down?” 

Donna  Mott  started  working  as  a 
prison  guard  for  the  BOP  in  the  1980s 
and  remained  with  the  bureau  until  she 
retired  in  2014.  For  the  last  seven  years  of 
her  career,  she  supervised  the  performance 
of  seven  private  contracts.  Mott  says  the 
kinds  of  performance  issues  described  in 
the  monitoring  reports  and  medical  records 
are  a direct  result  of  the  effort  to  cut  costs 
via  privatization. 

BOP-run  facilities  are  obligated  to 
manage  populations  in  accordance  with 
rules  set  forth  in  dozens  of  detailed  “pro- 
gram statements”-  rules  that  have  produced 
what  many  consider  the  country’s  best-run 
prison  system.  The  rules  require  BOP 
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facilities  to  provide  prisoners  with  access 
to  educational  programs,  addiction  treat- 
ment, mental  healthcare,  and  rehabilitative 
services.  But  according  to  a review  of  five 
contract  solicitations,  the  BOP’s  agree- 
ments with  private-prison  operators  include 
only  a fraction  of  these  requirements  and 
list  others  merely  as  guides. 

“If  you  put  in  specificity  exactly  like 
BOP  program  statements, ’’Mott  said,  “then 
it  is  basically  going  to  cost  the  contractor 
the  same  amount  to  operate  their  facility  as 
it  does  a bureau  facility,  which  then  takes 
the  draw  for  private  contracting  ofF  the 
table  - because  the  draw  is  that  it  costs  the 
government  less  money.” 

According  to  government  reports  and 
interviews  with  BOP  officials,  the  contracts 
specified  that  the  BOP  would  increase  or 
dock  fees  based  on  performance,  rather  than 
stipulating  extensive  rules. The  GEO  Group 
says  that,  in  practice,  it  follows  the  same  rules 
as  BOP  facilities.  In  a statement,  GEO  wrote 
that  its  prisons  “adhere  to  strict  contractual 
requirements  set  by  the  FBOP  [Federal  Bu- 
reau of  Prisons]  as  well  as  all  of  the  same 
policies  and  program  statements  enforced 
at  FBOP-operated  facilities All  medical 


standards,  policies,  and  practices  in  place  at 
GEO-operated  facilities  strive  to  meet  those 
in  place  at  FBOP-operated  facilities.” 

GEO’s  medical  subcontractor,  Correct 
Care  Solutions,  said  it  provides  a “compre- 
hensive scope  of  healthcare  services  per  our 
contractual  obligations.” 

Neither  MTC  nor  CCA  responded  to 
questions  about  their  operations  or  particu- 
lar deaths  at  their  sites. 

Yet  Mott  said  because  the  contracts 
lack  clear  and  specific  requirements  in  many 
areas  of  operation,  the  BOP’s  monitors  on 
the  ground  “had  no  teeth.” 

The  companies  say  they  secure  ac- 
creditation from  two  agencies  that  each  set 
dozens  of  standards.  But  a 2013  Government 
Accountability  Office  report  on  mental 
healthcare  in  federal  prisons  found  that 
seven  of  the  13  contract  facilities  then  in 
operation  were  not  fully  compliant  with  the 
mental-health-related  standards  of  the  Joint 
Commission,  one  of  the  accreditation  bodies. 

Since  the  Taft  facility  near  Bakersfield, 
California,  which  opened  in  1997,  was  the 
BOP’s  pilot  privatization  effort,  it  received 
special  scrutiny.  In  2005,  the  Justice  Depart- 
ment released  two  reports  on  Taft,  one  by 


an  outside  research  firm  and  another  per- 
formed by  an  economist  contracted  directly 
by  the  BOP.  The  outside  researchers  found 
that  GEO,  then  the  facility’s  operator,  had 
cut  costs.  But  the  BOP-contracted  econo- 
mist found  that  even  these  savings  were 
eclipsed  by  the  extra  costs  to  the  BOP  of 
monitoring  the  prison  and  administering 
its  contract. 

“The  more  rigorous  analysis  showed 
that  there  really  were  not  any  savings, 
which  was  the  purpose,”  said  Gerald  Gaes, 
who  managed  the  BOP’s  research  division 
when  the  studies  began.  “I  think  that  very 
often,  the  quality  suffered  because  they  try 
to  save  on  cost.” 

Death  in  Solitary 

Among  the  many  rules  that  some 
contract  prisons  were  not  required  to  follow 
were  the  program  statements  that  relate  to 
mental  healthcare.  If  they  had  been  in  effect, 
those  policies  would  have  guided  how  Taft 
treated  Jesus  Enrique  Zavala  Montes  when 
he  stepped  off  a bus  on  February  7, 2013,  to 
serve  a five-month  sentence  for  illegal  entry. 

On  the  bus  that  transported  him  from 
Arizona  to  Taft,  run  since  2007  by  MTC, 
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the  28-year-old  was  already  acting  strangely. 
Guards  separated  him  from  other  prisoners 
because  he  thought  “other  inmates  wanted 
to  harm  him,”  records  say.  By  the  time  he 
arrived  at  Taft,  prison  staff  said  he  seemed 
nervous,  continuously  watching  the  door. 

Zavala’s  sister  Lisbia,  who  lives  in  the 
Mexican  state  of  Sinaloa,  told  me  she’s  not 
sure  when  her  brother’s  troubles  began. 
Sometimes  she  thinks  they  stem  from  their 
childhood  - a violent  father,  the  instability  of 
bouncing  from  one  relative’s  house  to  another. 
Or  maybe,  she  says,  “it  was  just  his  mind.” 
What’s  clear  is  that  Zavala  became  an  addict 
in  his  early  20s.  When  he  was  high  - and 
sometimes  when  he  wasn’t  - Zavala  would 
pace  his  room  in  his  mother’s  apartment,  talk- 
ing to  himself.  In  2008,  he  was  incarcerated 
for  more  than  a year  in  a Mexican  jail  after  a 
fight  and  tried  to  kill  himself  while  in  solitary. 

In  2010,  Zavala’s  mother  forced  him 
into  a rehab  program,  where  he  was  diag- 
nosed with  bipolar  disorder  and  sent  home 
with  two  bottles  of  pills,  which  Lisbia 
confirmed  were  the  anti-anxiety  medication 
diazepam  and  a drug  for  bipolar  disorder 
called  carbamazepine.  His  mind  now  orga- 
nized and  clear,  Zavala  told  his  sister  he  was 
leaving  for  the  United  States.  The  next  two 
years  were  marked  by  constant  departures 
and  returns,  arrests  and  removals.  He’d  do 
60  days  in  federal  prison  for  illegal  entry 


and  then  return  to  Mexico.  On  December 
17, 2012,  Zavala’s  sister  says,  he  left  for  the 
last  time.  He  was  arrested  by  border  agents, 
criminally  charged  for  crossing  the  border, 
and  sentenced  to  five  months. 

When  he  arrived  at  Taft,  Zavala  filled 
out  a standard  psychological  questionnaire. 
In  messy  script,  he  wrote  that  he’d  taken 
“deasepan”  and  “carmanasipin.”  Speaking 
though  a translator,  Zavala  told  a therapy 
intern  with  a master’s  degree  that  he  had 
tried  to  kill  himself  in  2008.  She  noticed 
the  scars  on  his  wrists  and  asked  why  he’d 
done  it.  In  the  Mexican  prison,  “they  would 
just  throw  food  at  him,”  the  intern  wrote. 
She  recommended  Zavala  for  psychiatric 
consultation  and  therapy,  but  cleared  him 
for  admittance  to  the  general  population, 
writing  that  the  prisoner  had  “no  debilitating 
mental  disabilities ’’despite  his  statement  that 
he  had  previously  taken  psychiatric  drugs.  A 
subsequent  review  also  indicates  she  believed 
he’d  been  placed  on  a “hot  list”  of  prisoners 
who  may  pose  a danger  to  themselves. 

A registered  nurse  intervened  and  the 
prison’s  medical  doctor  ordered  that  Zavala 
be  held  in  an  observation  unit  overnight  so 
that  mental-health  staff  could  see  him  in 
the  morning.  By  9:15  am,  the  intern,  after 
consulting  chief  psychologist  Christopher 
Cummins,  had  again  cleared  Zavala  from 
observation.  There  is  no  indication  in  the 
records  that  Cummins  ever  saw  Zavala.  “I 
met  inmate  in  the  infirmary  to  assess  his 
mental  status,”  the  intern  wrote.  “Inmate 


presented  well.”  But  Zavala  was  not  well. 
According  to  a confidential  investigation 
by  MTC,  which  operates  Taft,  in  his  first 
two  days  there,  Zavala  told  a prison  worker 
that  he  thought  people  were  “out  to  get 
him.”  Prison  staff  placed  Zavala  in  solitary 
on  a “protective  custody”  hold  pending  a 
review.  That  review  did  not  take  place;  nor 
did  Zavala  ever  see  a psychiatrist.  Instead, 
he  sat  in  the  bare  room,  alone. 

Eight  days  later,  Zavala  smashed  the 
window  of  his  cell  and  scrawled  graffiti  on 
the  wall.  There  is  no  record  that  Cummins 
was  alerted. 

Instead,  on  February  22,  the  prison 
held  a disciplinary  hearing  to  punish  Zavala 
for  breaking  the  window.  Four  days  later,  a 
correctional  counselor  e-mailed  Cummins 
to  ask  for  a psychiatric  referral  because  Za- 
vala was  suffering  from  stress,  anxiety,  and 
sleeplessness.  Now,  10  days  after  Zavala  had 
acquiesced  to  the  voices  and  smashed  a win- 
dow, Cummins  finally  scheduled  Zavala  for  a 
psychiatric  consultation.  Falling  deeper  into 
psychological  chaos,  Zavala  used  a razor  to 
shave  off  his  eyebrows.  A guard  performing 
the  required  30-minute  rounds  in  the  SHU 
noticed  the  change  but  failed  to  report  it. 

On  March  1,  at  1:29  am,  four  days 
before  he  was  scheduled  to  finally  see  a 
psychiatrist,  Zavala  was  discovered  dead 
in  his  cell;  an  officer  found  him  hanging 
from  a sheet  that  he’d  tied  to  the  handle  of 
the  top  bunk. 

A String  of  Suicides 

Just  six  months  before  Zavala’s  death, 
another  prisoner,  Luis  Alonso  Zamora 
Villa,  also  killed  himself  at  Taft.  Zamora 
Villa  had  been  held  in  a room  like  Zavala’s, 
with  a window  looking  out  over  a dirt  yard 
and  a bunk  bed,  which  he  too  used  to  hang 
himself.  As  with  Zavala,  his  records  show 
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that  he  told  the  therapy  intern  he’d  consid- 
ered suicide  before.  She  referred  him  to  a 
psychiatrist,  but  there’s  no  indication  he  was 
ever  seen  by  one.  And  although  Cummins, 
the  psychologist,  saw  him  once,  he  arrived 
without  a translator. 

“In  regular  BOP  prisons,  mental- 
health  treatment  is  part  of  the  mission, 
because  rehabilitation  is  part  of  the  mis- 
sion,” a BOP  official,  who  spoke  on  the 
condition  of  anonymity,  said.  “For  criminal- 
alien  prisons,  it’s  just,  ‘Hold  them.’” 

I asked  Robert  Trestman,  a professor  of 
psychiatry  at  the  University  of  Connecticut 
and  a national  expert  on  correctional  mental 
health,  to  review  the  two  men’s  files  from 
Taft.  “The  care  here  was  at  best  incredibly 
lackadaisical,”  he  said.  “This  is  by  no  means 
an  acceptable  standard  of  care.” 

According  to  the  MTC  report  in  the 
Zamora  case,  officers  assigned  to  the  SHU 
had  in  the  past  failed  to  conduct  their 
required  rounds.  Zamora  killed  himself 
during  a one-hour-and-17-minute  span 
at  dawn  when  no  SHU  checks  were  per- 
formed. The  BOP  had  redacted  significant 
portions  of  the  post-death  report  on  Zamo- 
ra’s suicide  in  the  documents  I obtained. 


Two  months  before  Zamora  died,  the 
BOP  warned  Taft’s  operators  that  “security 
procedures”  in  the  SHU  “were  not  always 
followed.”  Nor  were  they  at  the  GEO 
Group’s  Big  Spring  prison,  where  five  cor- 
rectional officers  were  criminally  charged 
because  they  falsely  claimed  that  rounds  were 
performed.  There,  a prisoner  killed  himself  in 
his  solitary  cell  on  a night  when  the  guards 
failed  to  perform  their  required  rounds. 

Between  1998  and  2014,  there  were 
at  least  seven  suicides  in  the  BOP’s  immi- 
grant-only contract  prisons.  In  Reeves,  over 
seven  months  from  2008  to  2009,  two  men 
killed  themselves,  each  in  solitary  cells,  each 
using  prison-issued  shaving  razors  to  slash 
their  own  necks. 

The  therapy  intern,  who  told  me  she’s 
working  in  another  prison  now,  declined 
to  discuss  the  Zavala  and  Zamora  cases, 
though  she  remembered  them  clearly.  She 
was  unavailable  to  investigators  during  an 
internal  review  of  Zavala’s  case;  she  was  out 
on  extended  stress  leave. 

Many  of  the  failures  in  Zavala’s  case  in 
particular  might  have  been  prevented  if  the 
BOP’s  contract  prisons  were  bound  by  the 
same  program  statements  that  mandate  care 


in  BOP-run  facilities. The  BOP’s  program 
statement  on  suicide  prevention  mandates 
that  prisons  set  up  a “hot  list”  of  prisoners 
who  may  pose  a danger  to  themselves.  The 
list  is  to  be  “distributed  to  Correctional  Ser- 
vices,Health  Services, andUnit Team  staff.” 

Though  the  contract  solicitation  for 
Taft  did  not  include  that  rule,  it  did  put  a 
hot  list  in  place  in  the  wake  of  Zamora’s 
suicide.  When  Zavala  broke  the  window  or 
shaved  off  his  eyebrows,  that  list  would  have 
alerted  staff  to  his  psychiatric  distress.  But 
Cummins,  the  only  prison  mental-health 
staffer  who  could  add  a name  to  it,  never 
made  the  designation,  a failure  cited  in  the 
prison’s  confidential  after-action  review. 
The  review  also  found  “a  lack  of  follow-up 
when  signs  existed  that  suggested  urgent 
attention  was  required.” 

Cummins,  who  no  longer  works  at 
Taft,  declined  to  speak  about  the  suicides, 
but  he  described  Taft’s  psychological  ser- 
vices as  under-resourced  and  understaffed. 
He  said  it  was  challenging  to  work  with  a 
Spanish-speaking  population  when  transla- 
tion services  were  unavailable  or  unreliable. 
(Amaru,  the  physician’s  assistant  at  Big 
Spring,  said  that  the  medical  team  there 
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Certain  Death  (cont.) 


sometimes  conscripts  bilingual  prisoners 
to  provide  translation.) 

I asked  the  BOP  if  it  took  any  action 
after  Zavala’s  death.  The  bureau  did  not 
respond.  Technically,  MTC  may  not  have 
violated  its  contract,  but  the  company  was 
worried  about  liability.  The  after-action 
review  was  conducted  “in  anticipation  of 
litigation,”  it  said. 

No  lawsuit  was  ever  filed.  Zavala’s 
family  only  learned  of  his  death  a year  later, 
when  a man  from  the  Mexican  consulate 
in  Bakersfield,  California,  finally  called. 
Zavala’s  ashes  were  mailed  in  a box  to  a For- 
eign Relations  office  where  a functionary 
told  Zavala’s  mother,  Maria  Elena  Montes 
Garcia,  that  her  son  had  killed  himself  in  a 
prison  called  Taft. 

When  I spoke  with  her  by  phone,  she 
told  me  she  had  wondered  what  he’d  done 
to  find  himself  locked  up,  if  it  had  been  hell 
again  inside.  I was  the  first  one  to  tell  her 
that  he’d  been  convicted  only  for  the  crime 
of  trying  to  re-enter  the  United  States. 

Ignoring  the  Problem 

Unlike  the  BOP’s  mental-health  and 
staffing  guidelines,  federal  authorities  do 
require  contractors  to  follow  the  bureau’s 
infectious-disease  policies,  likely  due  to 
the  risks  of  an  outbreak.  In  January  2008, 
a year  before  Fagardo-Saucedo  arrived  at 
Reeves  with  a positive  tuberculosis  screen, 
BOP  monitors  issued  an  annual  compli- 
ance review  to  Reeves  County  that  found 
at  least  two  dozen  inadequacies,  largely  in 
medical  care.  (The  review  was  obtained 
by  independent  attorney  Steven  Raher.) 
Among  the  findings,  Reeves’s  medical  unit 


had  repeatedly  failed  to  provide  HIV  tests 
to  patients  with  past  tuberculosis  exposure. 

In  their  responses  to  the  review,  Reeves 
officials  told  the  BOP  that  they  understood 
the  requirement  to  test  TB -positive  prison- 
ers for  HIV  was  open  to  “interpretation.” 
The  BOP  replied  that  the  facility  was 
mistaken.  Even  in  the  wake  of  this  warn- 
ing, Fagardo-Saucedo  was  never  screened 
for  HIV.  Monitoring  reports  indicate  that 
other  contract  facilities  also  failed  to  follow 
the  rules  on  infectious-disease  treatment. 

In  July  2010,  six  months  after  Fagardo- 
Saucedo’s  arrival,  monitors  returned  and 
again  cited  the  prison  for  failing  to  properly 
care  for  prisoners  with  tuberculosis. 

Meanwhile, Fagardo-Saucedo’s  symp- 
toms were  growing  worse:  acute  headaches, 
intense  nausea,  and  back  pain.  After  17 
months  of  steady  complaints,  an  LVN  noted 
that  a medical  doctor  should  see  him.  In- 
stead, two  weeks  later,  a physician’s  assistant 
evaluated  him  and  again  sent  him  back  to 
his  cell  with  ibuprofen.  Fagardo-Saucedo 
missed  three  medical  appointments.  An 
LVN  simply  wrote,  “No  show  for  scheduled 
[appointment].  Security  unable  to  deliver.” 
In  a review  of  the  files  months  later,  a BOP 
doctor  wrote:  “It  certainly  looks  like  one 
could  locate  the  inmate.”  When  Fagardo- 
Saucedo  reappeared  in  the  files  three  weeks 
later,  saying  that  the  ibuprofen  hadn’t 
worked,  he  told  a nurse,  “I  want  to  see  a 
doctor.”  He  was  not  seen  by  one. 

In  mid-December  of  2010,  BOP 
monitors  returned  again  to  Reeves.  This 
time,  the  deficiencies  were  severe  enough 
to  be  flagged  as  a “significant  finding.”“The 
lack  of  an  internal  system  of  administrative 
and  clinical  controls  has  contributed  to 
the  provision  of  less  than  adequate  medi- 
cal care,”  they  wrote,  expressing  particular 


concern  about  the  infectious-disease  clinics. 

As  monitors  toured  Reeves  in  Decem- 
ber, the  head  of  the  BOP’s  Privatization 
Management  Branch  - the  office  re- 
sponsible for  the  routine  monitoring  of 
contract  facilities  - wrote  an  e-mail  to 
staff:  “[W]e  have  been  informed  they  have 
identified  serious  issues  in  health  care  - spe- 
cifically their  infectious  disease  program.” 

Reeves’s  medical  clinic  had  fallen  into 
such  disrepair  that  the  BOP  was  finally  grap- 
pling with  whether  to  renew  the  contract  with 
Reeves  County.  The  BOP  team  listed  the 
pros  and  cons.  The  five  pros  focused  solely 
on  logistics,  noting  that  closure  would  place 
a “burden  on  [the]  BOP  inmate  pipeline.” 

On  the  15-item  cons  list:  230  citations 
and  $2  million  in  penalties  for  compliance 
failures,  as  well  as  a lack  of  healthcare  that 
has  “greatly  impacted  inmate  health  and 
well  being.”  Officials  also  called  into  ques- 
tion whether  the  contract  was  saving  them 
any  money  at  all:  “While  contract  price  ap- 
pears reasonable,  the  oversite  [sic]  involved 
reduces  the  reasonableness.” 

At  10:30  pm  on  New  Year’s  Eve  2010, 
a correctional  officer  contacted  the  clinic 
by  radio  and  said  that  Fagardo-Saucedo 
appeared  sick  and  that  medical  staff  should 
check  in  on  him.  As  he  had  for  nearly  two 
years,  Fagardo-Saucedo  described  his  severe 
pain  and  nausea.  The  LVN  he  saw  called  a 
doctor,  who  instructed  her  to  administer  an 
injection  of  pain  medicine. 

On  his  way  back  to  his  bunk  early  on 
New  Year’s  Day,  Fagardo-Saucedo  col- 
lapsed. “My  legs  gave  out  and  I fell,”he  told 
the  LVN  back  in  the  clinic.  After  watching 
him  struggle  for  the  rest  of  the  morning, 
the  LVN  called  the  doctor.  Upon  hearing 
of  Fagardo-Saucedo’s  condition,  the  physi- 
cian ordered  that  he  be  taken  to  an  ER.Two 
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Missouri  County  Settles  Suit  Over 
Jail  Prisoner's  Suicide  for  $260,000 


hours  later,  Fagardo-Saucedo  was  loaded 
into  a security  van  and  delivered  first  to  a 
local  hospital  and  then  to  another,  one  hour 
away  in  Odessa.  There,  he  had  a seizure. 

Fagardo-Saucedo  died  four  days  later, 
shackled  to  the  bed,  alone  but  for  the  two 
guards  assigned  to  watch  him.  The  hospital 
had  finally  screened  him  for  FIIV;  he  tested 
positive.  According  to  a county  autopsy 
report,  Fagardo-Saucedo  died  of  an  HIV- 
related  infection  in  his  brain. 

The  BOP  and  Reeves  produced  a 
trail  of  reports  after  his  death.  “An  HIV 
test  should  have  been  ofFered  based  on  his 
history  of  positive  [TB]  test,”  the  prison’s 
mortality  review  said.  A BOP  doctor  who 
reviewed  the  case  noted  that  HIV  could  have 
accounted  for  the  headaches.  “A  more  com- 
plete evaluation  by  the  doctor. ..could  have 
helped  in  providing  an  earlier  intervention,” 
the  physician  wrote.  In  the  months  after 
Fagardo-Saucedo’s  death,  the  BOP  extended 
its  contract  with  Reeves  County.  The  GEO 
Group  and  Correct  Care  Solutions  continue 
to  manage  the  prison.  In  early  2015,  BOP 
monitors  cited  the  facility  for  again  failing  to 
properly  follow  up  on  positive  TB  tests.  FT 

This  article  was  originally  published,  in  the 
February  15,  2016  edition  o/’The  Nation 
(www.thenation.com).  It  was  reported  in 
partnership  with  The  Investigative  Fund  at 
The  Nation  Institute  with  support  from  the 
Puffin  Foundation,  and  is  republished  with 
permission  with  minor  changes. 
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Last  year,  Lincoln  County,  Mis- 
souri agreed  to  pay  $260,000  to  settle 
a lawsuit  brought  by  the  family  of  a jail 
prisoner  who  committed  suicide  in  2011. 

On  August  21,  2011,  police  from  the 
City  of  Troy  responded  to  a domestic  dis- 
turbance call  at  the  home  ofTerry  L.  Marler, 
Jr.  They  arrested  Marler  and  transported 
him  to  the  Lincoln  County  Justice  Center. 
While  in  the  police  car,  Marler  banged  his 
head  against  the  car  window  in  an  attempt 
to  harm  himself. 

Troy  police  officer  Michiyo  Tumulty 
interviewed  Marler’s  wife,  Angela.  She 
told  him  that  her  husband  was  taking 
anti-depressants  and  had  threatened  to  kill 
himself.  She  gave  him  the  medication  and 
while  Tumulty  took  it  to  the  jail,  he  failed 
to  inform  jail  officials  of  Marler’s  suicide 
threats. 

The  following  day,  Marler’s  family 
called  the  Lincoln  County  Sheriff’s  De- 
partment and  informed  them  of  Marler’s 
history  of  depression,  his  prescribed  medi- 
cation and  his  threats  to  harm  himself.  That 
day,  Marler  was  moved  to  an  isolation  cell 
in  an  area  of  the  jail  that  housed  ten  other 
prisoners;  eight  of  those  prisoners  overheard 
Marler  tell  a guard  that  he  was  going  to 
commit  suicide.  They  reported  the  guard 
laughed  but  took  no  other  action. 
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About  an  hour  later,  Marler  was  found 
hanging  from  his  pants  in  his  cell.  He  died 
of  asphyxiation. 

Marler’s  family  filed  a federal  civil 
rights  action  pursuant  to  42  U.S.C.  § 
1983  against  the  City  of  Troy,  Tumulty 
and  Lincoln  County.  The  defendants 
agreed  to  settle  the  case  for  a total 
of  $260,000  to  be  divided  as  follows: 
$104,000  in  fees  and  $9,004.18  in  costs 
paid  to  the  family’s  attorney,  Gonzalo 
Fernandez;  $26,995.18  paid  to  Angela 
Marler;  $40,000  paid  to  Marler’s  18-year- 
old  son,  Nicholas;  and  $40,000  paid  to 
each  of  Marler’s  two  minor  daughters, 
Alexandra  and  Heather. 

Following  a previous  prisoner  suicide 
in  2008,  Lincoln  County  jail  officials 
admitted  the  facility  lacked  suicide  pre- 
vention procedures  and  promised  to 
implement  them.  It  seems  they  did  a poor 
job  in  doing  so.  See:  Marler  v.  City  of  Troy, 
U.S.D.C.  (E.D.  Mo.),  Case  No.  4:14-cv- 
01463-CAS.  P 
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THE  2016  ELECTIONS  ARE  ONLY  A FEW 
weeks  old  and  many  people  seem 
surprised  that  Donald  Trump  was  elected 
president.  What  this  means  for  prisoners 
at  this  point  is  a bit  early  to  say,  moreso 
when  juxtaposed  against  what  might  have 
happened  had  Hillary  Clinton  been  elected. 

In  any  event,  the  repressive  apparatus  of 
the  modern  American  police  state  has  long 
been  in  place.  Obama’s  administration  has 
deported  more  immigrants  than  any  other 
in  U.S.  history  - around  2.5  million  between 
2009  and  2015.  We  already  have  over  800 
miles  of  border  wall  separating  the  U.S.  and 
Mexico,  so  presumably  Trump  will  merely 
build  upon  the  wall  built  by  his  predeces- 
sors; he  isn’t  starting  anything  new.  With 
approximately  2.3  million  prisoners  held  in 
abysmal  and  barbaric  conditions  nationally, 
we  will  see  if  Trump  will  reduce  or  boost 
those  numbers.  But  neither  candidate  said 
anything  about  improving  conditions  for 
prisoners. 

Clinton  stated  she  would  work  to 
eliminate  for-profit  prisons,  despite  taking 
campaign  donations  from  private  prison 
firms  and  her  husband’s  bail-out  that 
saved  the  private  prison  industry  in  1999. 
The  stock  of  private  prison  companies 
GEO  Group  and  CoreCivic  (previously 
Corrections  Corporation  of  America)  had 


From  the  Editor 

by  Paul  Wright 

plummeted  in  August  after  the  U.S.  De- 
partment of  Justice  announced  it  would  no 
longer  use  private  prisons  to  house  federal 
prisoners.  The  day  after  the  election,  the 
stock  of  both  companies  rose  25-50%  on 
the  news  that  Trump  had  won.  GEO  made 
a 1100,000  donation  to  a pro-Trump  PAC 
in  the  waning  days  of  the  election  through 
one  of  the  company’s  subsidiaries,  GEO 
Corrections  Holdings.  It  is  likely  the  pri- 
vate prison  industry  will  continue  to  feed 
at  the  federal  trough.  As  noted  in  this  is- 
sue’s cover  story  about  deaths  in  for-profit 
federal  facilities,  the  private  prison  death 
machine  has  continued  its  march  under 
all  political  administrations,  Democratic 
and  Republican  alike,  with  nary  a squeal 
of  opposition  from  lawmakers  who  dole 
out  the  contracts  and  pony  up  the  money 
to  pay  them. 

One  positive  observation  about 
Trump  is  that  he  does  not  have  a track 
record  of  actually  killing  or  imprisoning 
people,  nor  does  he  seem  to  be  ideologi- 
cally wedded  to  any  particular  policy  or 
practice.  It  remains  to  be  seen  what  will 
happen  once  he  is  in  office.  The  bulk  of 
the  rhetoric  about  progressive  reform 
from  the  Obama  administration  was 
largely  that  - rhetoric  with  little  in  the 
way  of  concrete  action.  We  will  report  on 
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developments  as  they  occur. 

More  importantly,  in  the  event  the 
Trump  administration  seeks  to  continue 
worsening  and  increasing  the  U.S.  prison 
population,  HRDC  will  continue  our 
steadfast  fight  against  mass  incarceration  as 
we  did  under  Bush  1,  Clinton,  Bush  2 and 
Obama.  All  I can  say  after  doing  criminal 
justice  reform  work  for  the  past  27  years  is 
that  regardless  of  who  is  president,  prison- 
ers get  screwed,  their  numbers  increase  and 
their  conditions  deteriorate  in  an  ongoing 
spiral.  This  is  why  your  donations  and  sup- 
port mean  more  and  are  needed  more  than 
ever  before. 

If  you  have  not  yet  donated  to 
HRDC’s  annual  fundraiser,  this  is  the 
time  to  do  it!  We  are  one  of  the  very  few 
organizations  exclusively  dedicated  to 
criminal  justice  reform.  We  are  non-parti- 
san and  focused  on  the  rights  of  prisoners 
and  their  families,  and  ensuring  that  we 
have  a transparent,  accountable  criminal 
justice  system  that  protects  public  safety 
and  minimizes  the  number  of  people  in 
prison  and  jail  while  ensuring  that  pris- 
oners are  held  in  humane  conditions  and 
treated  with  dignity  and  respect.  We  are 
not  fair  weather  advocates.  We  publish, 
advocate  and  litigate  without  fear  or  favor 
regardless  of  who  is  in  office. 

If  you  want  to  support  the  struggle  for 
prisoners’  human  rights,  please  donate  to 
HRDC;  I also  encourage  you  to  become  a 
monthly  sustainer.  You  can  donate  by  mail, 
online  or  over  the  phone.  We  rely  on  sup- 
port from  people  like  you  to  keep  fighting 
the  good  fight;  we  currently  receive  no 
foundation  funding. 

Consider  getting  the  loved  ones  on 
your  holiday  list  a subscription  to  Prison 
Legal  News  or  a book  from  our  book  store.  If 
you  are  not  able  to  donate,  ask  your  friends 
or  family  members  to  support  us. 

As  this  year  closes  I don’t  know  what 
the  next  year  holds,  but  on  our  end  we  will 
continue  fighting  and  trying  to  win  as  much 
as  we  can  for  prisoners  and  their  families 
on  all  fronts.  Please  do  your  part  and  help 
us  prevail  in  this  fight! 

From  everyone  at  HRDC,  enjoy 
the  holiday  season  and  best  wishes  for 
a new  year  of  greater  and  more  militant 
struggle. 
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Heck  Satisfied  if  Ruling  Fails  to 
Address  Issues  but  Reverses  Conviction 


LEARN  TO 


The  Third  Circuit  Court  of  Appeals 
held  an  order  vacating  a sentence 
imposed  by  a lower  court  constitutes  a fa- 
vorable termination  of  proceedings  under 
Heck  v.  Humphrey , 512  U.S.  477  (1994) 
\PLN,  Sept.  1994,  p.12],  despite  the  fact 
that  the  order  failed  to  expressly  address 
the  specific  legal  challenges  to  the  sentence. 

At  issue  was  a Pennsylvania  federal 
district  court’s  order  dismissing  a 42  U.S.C. 
§ 1983  action  brought  by  Raymond  Brono- 
wicz  against  Allegheny  County  officials  in 
the  county’s  Probation  Office,  as  well  as 
Judge  Donald  E.  Machen. 

Bronowiczwas  charged  on  July  5,2000 
with  ten  counts  that  ranged  from  terroristic 
threats  to  DUI.  He  entered  a plea  and  was 
sentenced  on  four  counts  on  June  6, 2001. 
He  had  fully  served  his  sentence  on  three 
counts  at  sentencing,  had  two  counts  with- 
drawn per  the  plea,  and  was  sentenced  on 
four  counts  to  prison  and  probation  terms. 

Between  sentencing  and  up  to  Novem- 
ber 2010,  Bronowicz  faced  three  separate 
arrests  for  violation  of  probation,  resulting 
in  further  sanctions.  At  a January  2011 
hearing  on  one  of  the  violations,  neither 
Bronowicz  nor  his  attorney  were  in  the 
courtroom  when  Judge  Machen  was  pre- 
sented with  a purported  plea  agreement  of 
18  to  36  months  by  probation  officer  Karen 
Ollis.  Machen  entered  judgment  based  on 
that  “agreement.”  There  was  no  transcript 
of  the  proceeding. 

Bronowicz  appealed  his  sentence, 
claiming  it  was  illegal.  The  Commonwealth 
of  Pennsylvania  filed  an  answer  admitting 
the  allegations  and  the  Superior  Court 
vacated  the  sentence. 

On  remand,  Bronowicz  was  ordered 
to  be  “paroled  forthwith.”  After  he  filed  his 
civil  rights  action,  the  defendants  moved  for 
dismissal,  claiming  it  was  barred  by  Heck  v. 
Humphrey.  The  district  court  granted  the 
motion  and  an  appeal  followed. 

Under  Heck,  to  recover  damages  for 
an  allegedly  unconstitutional  conviction  or 
imprisonment,  a plaintiff  must  prove  that 
the  conviction  or  sentence  has  been  reversed 
on  direct  appeal,  expunged  by  executive 
order,  declared  invalid  by  a state  tribunal 
authorized  to  make  such  determinations 
or  called  into  question  by  a federal  court’s 
issuance  of  a writ  of  habeas  corpus. 


The  defendants  claimed  the  Superior 
Court’s  order  did  not  satisfy  the  require- 
ments of  Heck  because  it  declined  to  address 
Bronowicz’s  challenges  to  the  legality  of 
the  sentence  and  proceedings.  The  Third 
Circuit,  however,  found  the  Superior  Court 
may  only  disturb  a sentence  by  a lower 
court  following  a probation  violation  if  the 
revocation  proceedings  themselves  or  the 
judgment  of  sentence  was  illegal. 

The  appellate  court  said  its  Heck  analy- 
sis was  not  an  overly  mechanical  one  that 
requires  “certain  magic  words.”  Rather,  it 
considers  the  totality  of  circumstances  sur- 
rounding the  prior  proceedings  to  ensure 
the  § 1983  proceeding  will  not  lead  to  “two 
conflicting  resolutions  arising  from  the 
same  transaction.”  The  Court  of  Appeals 
found  that  success  on  Bronowicz’s  claims 
attacking  the  legality  of  his  January  2011 
revocation  hearing  would  be  fully  consistent 
with  the  Superior  Court’s  order. 

Accordingly,  the  district  court’s  ruling 
as  to  the  January  2011  hearing  was  reversed, 
but  affirmed  as  to  all  other  claims.  See: 
Bronowicz  v.  Allegheny  Cnty.,  804  F.3d  338 
(3d  Cir.  2015). 

Following  remand,  the  case  settled  in 
February  2016  for  197,500,  inclusive  of  at- 
torney fees.  Bronowicz  was  represented  by 
attorney  Robert  M.  Owsiany. 
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Reforms  at  New  Orleans  Jail  Slow  to  Materialize; 
Death  Reporting  Problematic 


Federal  monitors  overseeing  im- 
plementation  of  a consent  decree 
concerning  conditions  at  the  Orleans  Parish 
Prison  (OPP)  in  New  Orleans  said  they 
were  “very  concerned”  about  the  lack  of 
progress  in  implementing  the  agreement’s 
provisions.  Forty-nine  prisoners  died  at 
OPP  between  April  2006  and  November 
2016,  including  several  deaths  that  were 
not  accurately  reported,  and  problems  have 
persisted  at  a new  jail  that  opened  after 
OPP  closed  last  year. 

As  previously  reported  by  PLN,  after 
SherifF  Marlin  N.  Gusman,  Mayor  Mitch 
Landrieu  and  attorneys  from  the  U.S.  De- 
partment of  Justice  (DOJ)  finished  haggling 
over  costs  and  funding  in  a class-action 
lawsuit,  a consent  decree  was  reached  in 
June  2013  to  partially  settle  the  case.  The 
agreement  required  prompt  action  to  re- 
form unconstitutional  conditions  related  to 
medical  care,  suicide  prevention  and  safety 
measures,  staffing  and  classification  of  pre- 
trial detainees.  [See:  PLN,  June  2014,  p.44; 
March  2010,  p.30] . 

Under  the  agreement,  Gusman  was  to 
hire  a consultant,  restructure  OPP’s  human 
resources  department  and  hire  a new  human 
resources  director;  the  Sheriff’s  office  was 
also  required  to  hire  a classification  manager 
and  a staff  member  to  develop  new  policies 
and  procedures  at  OPP,  and  purchase  and 
install  $70,000  in  computer  equipment. 

Gusman  hired  Trade  Washington,  an 
attorney  and  president  and  CEO  of  the 
Louisiana  Justice  Institute,  as  a compliance 
officer.  In  April  2015,  Gusman  appointed 
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by  David  Reutter 

Carmen  DeSadier  as  chief  of  corrections 
at  OPP.  She  had  previously  worked  as  an 
administrator  at  Chicago’s  notoriously- 
violent  Cook  County  Jail,  where  she  had 
faced  allegations  of  abuse. 

A new  jail,  the  $145  million  New  Or- 
leans Justice  Center,  opened  in  September 
2015  to  replace  the  aging  OPP,  which 
had  been  cited  by  the  DOJ  for  numerous 
problems,  including  high  levels  of  violence. 
However,  on  February  2, 2016,  the  federal 
monitors  issued  a report  finding  “absolutely 
unacceptable”  levels  of  violence  at  the  new 
facility.  Additionally,  jail  staff  were  not  re- 
porting many  of  the  violent  incidents.  Less 
than  three  weeks  following  the  monitors’ 
report,  on  February  19,  DeSadier  resigned 
from  her  position  as  chief  of  corrections. 

Previously,  in  July  2014,  federal  moni- 
tor Susan  McCampbell  had  notified  U.S. 
District  Court  Judge  Lance  M.  Africk  that 
“The  monitors  are  very  concerned  that  [the 
Sheriff’s  office]  has  not  timely  acted  to 
implement  provisions  of  the  partial  settle- 
ment agreement.” She  added, “The  rationale 
for  not  moving  forward  with  critical  hiring/ 
contracting  is  that  only  partial  funding  was 
provided.”  That  argument  was  “unpersua- 
sive,” however,  because  the  partial  funding 
“was  known  to  the  Sheriff’s  office  at  the 
time  the  agreement  was  executed.” 

A classification  manager,  McCampbell 
wrote,  is  “extremely  critical”  to  ensure  the 
safety  of  prisoners.  The  death  of  Oscar 
Fuselier,  a Vietnam  War  veteran,  demon- 
strated how  critical  classification  is  to  safety 
at  the  jail. 

Fuselier,  59,  arrested  in  late  July  2007 
for  missing  traffic  court,  was  housed  with 
violent  offenders  at  OPP.  Pre-trial  detainee 
Richard  Jackson,  18,  was  being  held  on  an 
armed  robbery  charge  when  Fuselier  was 
placed  in  his  cell.  Jackson  began  harass- 
ing Fuselier  because  he  smelled  of  urine; 
he  admitted  to  kicking  and  stomping  on 
Fuselier’s  head,  which  put  him  in  a coma 
from  which  he  never  recovered. 

Fuselier’s  death  revealed  problems 
well  beyond  those  related  to  classifica- 
tion. It  indicated  a lack  of  oversight  into 
deaths  that  occurred  at  or  from  events  that 
happened  at  OPP.  When  it  appeared  that 


Fuselier’s  medical  condition  was  terminal, 
the  Sheriff’s  office  had  him  released  while 
he  remained  in  a coma  at  the  hospital. 

The  release  had  several  effects.  First,  it 
took  OPP  off  the  hook  for  Fuselier’s  medi- 
cal bills.  It  also  freed  up  the  guard  assigned 
to  watch  him,  which  was  OPP’s  stated 
purpose  for  the  release.  More  insidiously, 
releasing  Fuselier  at  the  hospital  meant  he 
did  not  die  in  custody,  which  relieved  jail 
officials  from  having  to  report  his  death  to 
federal  authorities. 

As  a result,  Fuselier’s  death  “fell 
through  the  cracks,”  said  his  son,  Daniel 
Fuselier.  Absent  an  investigation,  a hospice 
doctor  listed  Fuselier’s  cause  of  death  as 
lung  cancer,  or  natural  causes.  Fuselier  was 
one  of  seven  OPP  deaths  not  counted  by 
the  jail  because  they  occurred  after  prisoners 
had  been  released  from  custody. 

In  Fuselier’s  case,  the  reported  cause 
of  death  made  it  impossible  to  prosecute 
Jackson,  whose  admission  of  kicking  and 
stomping  Fuselier  made  the  finding  of  lung 
cancer  sound  incredulous.  Based  upon  his 
confession,  Jackson  was  initially  rebooked 
on  a battery  charge;  however,  the  charge 
was  later  dropped.  Charges  could  not  be 
pursued  later  because  Fuselier’s  body  had 
been  cremated,  destroying  any  evidence  of 
his  injuries. 

The  practice  of  jails  releasing  hospital- 
ized prisoners  is  fairly  widespread.  It  is  not 
only  cost-effective  for  corrections  officials, 
it  manipulates  death  statistics  and  prevents 
investigations  into  prisoners’  deaths,  since 
they  technically  didn’t  die  while  in  law 
enforcement  custody. 

It  is  “disturbing  and  disingenuous”  and 
“feels,  frankly,  like  a cover-up,”  said  Katie 
Schwartzmann,  co-director  of  the  Roderick 
& Solange  MacArthur  Justice  Center  and 
lead  attorney  in  the  class-action  lawsuit 
challenging  OPP  conditions  that  resulted 
in  the  consent  decree.  “To  release  someone 
in  hours  or  days  prior  to  their  dying,  when 
it  is  clear  that  the  person  is  about  to  die, 
seems  like  the  intentional  circumvention 
of  the  public  reporting  requirements  and 
creates  misleading  statistics,”  she  added. 

Further,  such  “release”  policies  have 
no  benefit  for  the  prisoners.  “If  the  jail 
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is  saying  they’re  released,  if  that  person 
makes  an  unexpected  recovery,  could  they 
walk  out  of  the  hospital  and  go  about  their 
lives?”  asked  Jeffrey  Schwartz,  a corrections 
consultant.  “The  answer  is:  ‘Hell  No,’ they’d 
go  right  back  to  jail  to  await  trial.  They  are 
not  released.” 

Cayne  Miceli,  43 , was  another  prisoner 
who  died  from  events  that  occurred  at  OPP, 
though  her  death  was  not  reported  in  the 
jail’s  mortality  statistics.  She  was  arrested 
on  January  4,  2009  for  biting  a hospital 
guard’s  ankles  when  she  thought  she  was 
being  released  too  early. 

Miceli,  who  suffered  from  depression 
and  asthma,  continued  her  erratic  behav- 
ior at  OPP;  Sheriff  Gusman  said  she  was 
“hostile  and  belligerent”  in  a statement 
following  her  death.  She  reportedly  tried  to 
harm  herself  and  guards  tightly  strapped  her 
down  in  five-point  restraints  for  four  hours. 
Miceli  complained  of  trouble  breathing  and 
lost  consciousness. 

She  was  transported  to  a hospital  and 
placed  on  a ventilator;  the  next  day,  OPP 
released  her  from  custody  without  a court 
order.  Onjanuary  6, 2009,  Miceli  was  taken 
off  life  support  and  died. 

“The  final  cause  of  death  was  bronchial 
asthma,”  said  attorney  Mary  Howell,  who 
represented  Miceli’s  estate  in  a lawsuit 
against  OPP.  “It  is  deeply  troubling  that 
there  is  even  a question  now  being  raised  by 
the  Sheriff’s  office  as  to  whether  or  not  her 
death  would  be  considered  an  ‘in  custody’ 
death  at  OPP.”  The  suit  filed  by  Miceli’s 
estate  settled  in  October  2014  for  1600,000. 
See:  Miceli  v.  Gusman , U.S.D.C.  (E.D.  La.), 
Case  No.  2:09-cv-08078-JCZ-JCW. 

The  standards  for  in-custody  death 
reporting  may  bear  much  of  the  blame  for 
inadequate  reports  of  prisoner  deaths.  “In 
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cases  of  suicide,  we  ask  them  to  count  them 
because  it  basically  started  in  the  jail,”  said 
Margaret  Noonan,  who  authors  the  Bureau 
of  Justice  Statistics’  annual  report  on  in- 
custody  deaths  in  prisons  and  jails.  In  other 
cases,  where  a prisoner  has  been  sent  to  a 
hospital,  “it  gets  a little  bit  murkier”  as  to 
whether  a death  is  reported  to  the  federal 
agency.  The  submission  of  such  data  by 
corrections  officials  is  strictly  voluntary 
and  there  is  no  penalty  for  failing  to  submit 
death  reports. 

Of  the  49  deaths  that  occurred  at  OPP 


between  April  2006  and  November  2016, 
28  were  listed  as  having  resulted  from  natu- 
ral causes. That  classification,  as  in  Fuselier’s 
case,  is  the  default  cause  for  many  deaths, 
but  it  may  conceal  questionable  contribut- 
ing factors,  such  as  deaths  that  could  have 
been  prevented  with  adequate  medical  care. 

For  example,  a urinary  tract  infection 
was  cited  as  the  cause  of  death  for  OPP 
prisoner  Richard  Scearce,  60.  According 
to  Dr.  Bruce  Gage,  Scearce  died  in  January 
2010  after  refusing  to  eat  or  drink  anything. 
“For  him  to  have  died  of  dehydration  and 
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New  Orleans  Jail  Problems  (cont.) 


not  eating  and  to  be  lying  on  the  floor  for 
days  and  then  not  to  seek  involuntary  treat- 
ment for  this  individual  is  just  egregious,” 
he  said.  “He  repeatedly  expressed  his  wish 
to  be  dead  and  to  die  and  he  made  that 
happen  and  he  was  not  stopped.” 

“A  well-functioning  jail  takes  every 
death  very  seriously,”  noted  Dr.  Marc  Stern, 
aU.S.  Department  of  Justice  consultant  and 
former  medical  director  for  the  Washington 
State  Department  of  Corrections. 

While  Sheriff  Gusman  said  his  office 
investigates  every  death,  families  report 
being  stonewalled  when  seeking  informa- 
tion about  loved  ones  who  died  in  custody. 
“The  families  feel  like  they  have  to  become 
sleuths  and  figure  out  what  happened  by 
themselves.  It’s  a terrible  way  to  have  to 
handle  this,”  said  attorney  Mary  Howell. 
“It’s  a basic  human  need  to  know  what  hap- 
pened to  the  person  you  love,  to  understand 
the  narrative  so  you  can  deal  with  [their 
death] . If  you  don’t  have  that  information, 
living  with  that  doubt,  feeling  like  you’re 
never  being  told  the  truth,  is  a terrible 


burden  to  place  on  these  families.” 

Miceli’s  family  was  shown  no  compas- 
sion nor  were  they  given  information.  “I 
told  a ranking  officer  my  sister  died,  and  he 
chuckled  and  goes, ‘You  can’t  die  in  Orleans 
Parish  Prison.  They  won’t  pronounce  you 
[dead]  here,”’  said  Cristy  Richmond.  “It  was 
a weird  day.  It  was  real  surreal.  They  didn’t 
make  any  accommodations  for  us,  and  they 
really  didn’t  take  much  care  in  helping  us 
at  all.  My  sister  was  dead,  and  nobody  was 
going  to  tell  us  what  happened.  Nobody 
acted  like  it  mattered.” 

Following  the  death  of  OPP  detainee 
Clifton  Morgan,  27,  who  committed  sui- 
cide on  September  28,  2013,  former  OPP 
medical  director  Dr.  Samuel  Gore  and 
Chief  Earl  Weaver  met  with  the  family  to 
discuss  what  happened,  but  they  disagreed 
on  the  version  of  events.  “Both  were  literally 
in  each  other’s  faces,  going  back  and  forth,” 
said  Morgan’s  sister,  Felicia  Wilson. 

The  family  was  told  the  investigation 
report  would  be  made  available  to  them 
when  it  was  completed.  In  the  end,  they 
were  told  to  hire  a lawyer  if  they  wanted 
to  see  it. 

The  U.S.  Department  of  Justice  and 
prisoner  advocates 
have  criticized  the 
death  review  pro- 
cess at  the  jail  as 
inadequate,  as  it  is 
conducted  by  the 
Orleans  Parish 
Sheriff’s  Office.  The 
National  Commis- 
sion on  Correctional 
Health  Care,  an  ac- 
crediting agency, 
recommends  that 
in-custody  deaths 
be  reviewed  by  an 
outside  organization 
or  staff  not  involved 
in  the  death. 

“I’m  not  try- 
ing to  speak  for  the 
Sheriff,”  said  Or- 
leans Parish  District 
Attorney  Leon  Can- 
nizzaro, “but  I think 
if  I were  in  his  shoes, 
I would  say  to  make 
sure  everyone  knows 
I’m  not  trying  to 
cover  up  or  hide 
anything,  let  some 


independent  group  come  in,  be  it,  the  Police 
Department  or  the  FBI  or  the  state  police.” 

Gusman,  however,  decided  to  take  the 
easy  route  by  hiring  a private  contractor 
to  provide  medical  care  to  jail  detainees  - 
thus  shifting  the  blame  to  the  contractor 
for  prisoner  deaths.  As  PLN  has  reported 
extensively,  private  companies  have  a busi- 
ness model  that  puts  profits  before  medical 
care.  [See,e.g.:  PLN,  April  2016,  p.l;  March 
2014,  p.l]. 

After  reviewing  seven  bids,  Gusman 
awarded  a five-year  contract  to  a company 
based  in  Nashville,  Tennessee.  “We  are 
pleased  to  partner  with  Correct  Care  So- 
lutions,” the  sheriff  said  in  a media  release. 
“Correct  Care  Solutions  is  the  right  fit 
for  the  Sheriff’s  office  as  we  transition  to 
the  new  inmate  facility  and  as  we  work  to 
achieve  substantial  compliance  with  the 
consent  agreement.”  New  Orleans  city 
officials  unsuccessfully  tried  to  nullify  the 
contract  with  the  company,  citing  excessive 
costs  for  healthcare  at  the  jail.  [See:  PLN, 
Sept.  2016,  p.44]. 

While  hiring  Correct  Care  Solutions 
may  be  a step  forward  in  meeting  the  re- 
quirements of  the  consent  decree,  Sheriff 
Gusman  has  much  more  to  do.  His  claims 
of  underfunding  were  “unpersuasive”  in 
light  of  the  13.93  million  the  city  council 
had  allocated  at  the  end  of  2013  and  in  the 
2014  budget,  combined,  for  costs  incurred 
by  the  consent  decree.  Not  only  was  he  to 
hire  new  managers  and  upgrade  technology, 
he  was  also  required  to  hire  more  guards. 

U.S.  District  Court  Judge  Africk  called 
the  sheriff’s  actions  “taking  the  stairs  rather 
than  the  elevator”  toward  reforms.  One  can 
only  hope  that  the  court’s  patience  will  run 
out  before  the  death  toll  and  levels  of  vio- 
lence at  the  jail  continue  to  increase. 

In  April  2016,  the  Department  of  Jus- 
tice reported  that  within  the  first  11  weeks 
of  2016  there  were  114  prisoner  fights,  12 
assaults  on  staff  and  50  suicide  attempts  at 
the  New  Orleans  Justice  Center,  conclud- 
ing that  prisoners  at  the  jail  were  in  “grave 
danger.”  Further,  juvenile  offenders  were 
“inappropriately  subjected  to  restrictive 
housing,  exposed  to  adult  prisoners,  and 
denied  appropriate  housing.”  The  DOJ 
called  for  a receiver  to  be  appointed  by  the 
federal  court  to  oversee  reforms  under  the 
consent  decree. 

A mental  health  expert,  Raymond  Pat- 
terson, testified  in  May  2016  that  suicide 
prevention  protocols  at  the  jail  were  still 
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insufficient  and  prisoners  remained  at  risk 
of  suicide.  Thus  far  this  year  two  prison- 
ers have  committed  suicide  at  the  Justice 
Center,  including  Cleveland  Tumblin,  61, 
who  died  on  March  7, 2016  after  hanging 
himself  in  a shower  area. 

“They  just  have  no  clue,”  said  federal 
monitor  Susan  McCampbell.  McCampbell 
testified  that  a comparison  of  prisoners’ 
injuries  reported  by  Correct  Care  Solutions 
with  those  reported  by  jail  staff  indicated 
that  40%  of  injuries  were  not  being  reported 
to  the  federal  monitors  by  the  Sheriff’s 
office. 

“The  reality  that  the  [Sheriff’s  office] 
faces  every  day  is  that  individuals  are  placed 
in  our  custody  who  have  violent  histories 
and  mental  and  physical  health  issues,” 
Gusman  said  in  a statement.  “We  have  to 
care  for  them  in  the  safest  way  possible  but 
without  the  funds  to  do  so.” 

On  June  21, 2016,  the  Justice  Depart- 
ment and  the  Sheriff’s  office  reached  an 
agreement  in  which  DOJ  officials  would 
not  press  the  court  for  appointment  of  a 
receiver,  but  final  authority  over  operations 
at  the  jail  will  be  delegated  to  a compliance 
director  who  will  oversee  the  facility  until 
it  achieves  the  reforms  required  by  the 
consent  decree.  Sheriff  Gusman  will  pick 
a compliance  director  from  candidates  se- 
lected by  the  DOJ,  Mayor  Mitch  Landrieu’s 
office  and  the  Roderick  and  Solange 
MacArthur  Justice  Center. 

“The  Orleans  Parish  jail  remains  in 
dire  need  of  a complete  overhaul,  includ- 
ing personnel,  policies,  and  institutional 
culture,”  the  MacArthur  Justice  Center  said 
in  a press  release. 

The  class-action  lawsuit  that  resulted 
in  the  consent  decree  remains  pending.  See: 
Jones v.  Gusman,  U.S.D.C.  (E.D.  La.), Case 
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Michigan  Prison  Guards  Fired 
Following  Suicide  Bet 


Michigan  Department  of  Cor- 
rections  (MDOC)  guards  Dianna 
Callahan  and  Kory  Moore  were  suspended 
and  subsequently  fired  on  March  10, 2016 
following  the  suicide  of  prisoner  Janika 
Nichole  Edmond,  25,  at  the  Women’s 
Huron  Valley  Correctional  Facility  in  No- 
vember 2015. 

David  S.  Steingold,  an  attorney  who 
represents  Edmond’s  family,  is  investigating 
whether  the  two  guards  took  the  woman’s 
suicide  threats  seriously.  He  claims  other 
prisoners  reported  that  Callahan  made 
“a  bet,  jokingly,  with  another  guard”  that 
Edmond  would  ask  for  a suicide  preven- 
tion garment.  When  she  requested  one, 
Callahan  said  someone  owed  her  lunch 
and  left.  Moore,  the  acting  resident  unit 
manager,  was  accused  of  spending  only  one 
minute  addressing  other  guards’  concerns 


about  Edmond  shortly  before  she  hung 
herself  with  her  underwear  in  a shower 
area.  She  reportedly  had  prior  mental 
health  problems. 

“I  think  it’s  safe  to  assume  that  it  will 
be  our  position  that  there  was  ...  deliberate 
neglect  of  duty,”  Steingold  said,  indicating 
a lawsuit  may  be  filed.  “Had  the  personnel 
at  the  jail  followed  their  own  policy  and 
procedures  - their  own  mandatory  policies 
and  procedures  - Ms.  Edmond  would  still 
be  alive  today.” 

According  to  an  MDOC  policy  direc- 
tive, staff  must  respond  to  life-threatening 
suicidal  behavior  immediately  and  treat  it  as 
a medical  emergency.  Edmond  was  serving 
a sentence  of  17  months  to  four  years  for  a 
probation  violation. 

Source:  www.mlive.com 
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Private  Prison  in  Texas  Closes  after  Riot  Renders  it  Uninhabitable 


On  February  20,  2015,  an  uprising 
occurred  at  the  Willacy  County  Cor- 
rectional Center  (WCCC),  a private  prison 
located  in  Raymondville,  Texas  that  was 
operated  by  Utah-based  Management  and 
Training  Corporation  (MTC).  The  facil- 
ity primarily  housed  criminal  immigrant 
prisoners  for  the  federal  Bureau  of  Prisons 
(BOP).  The  riot  lasted  two  days,  during 
which  at  least  three  of  the  ten  Kevlar  dome 
tents  that  comprised  the  prison  suffered 
fire  damage,  resulting  in  the  closure  of  the 
facility.  It  was  one  of  the  most  significant 
prison  riots  in  recent  years. 

WCCC  was  one  of  an  archipelago  of 
13  privately-operated  “Criminal  Alien  Re- 
quirement” (CAR)  prisons  scattered  across 
the  U.S.  that  hold  non-citizens  convicted  of 
federal  crimes  such  as  illegal  entry  or  re- 
entry into  the  country  and,  in  some  cases, 
drug  offenses.  [See  this  issue’s  cover  story.] 
CAR  prisons  were  built  because  “Op- 
eration Streamline,” a program  designed  to 
speed  up  the  prosecution  of  undocumented 
immigrants,  introduced  by  the  federal  gov- 
ernment in  the  mid-2000s,  resulted  in  over 
90,000  immigration  prosecutions  in  2013 
alone,  overwhelming  the  BOP’s  capacity. 
Approximately  24,000  prisoners  are  held 
in  CAR  facilities  nationwide;  the  2,834 
who  were  housed  at  WCCC  were  so  tightly 
packed  in  the  Kevlar  tents  that  their  feet 
could  touch  the  neighboring  bunk  when 
lying  down. 

WCCC,  which  opened  in  2006,  was 
built  using  $78  million  in  bonds  issued 
by  Willacy  County.  It  originally  held 
non-criminal  immigrant  detainees  for 
Immigration  and  Customs  Enforcement 
(ICE);  however,  ICE  did  not  renew  its 
contract  with  MTC  in  2011  after  reports 
of  physical  and  sexual  abuse,  medical 
neglect  and  conditions  at  the  facility  that 
were  so  bad  the  media  began  referring  to 
it  as  “Ritmo”  - short  for  “Raymondville’s 
Gitmo,”  in  reference  to  the  infamous  U.S. 
military  prison  in  Guantanamo  Bay,  Cuba. 

Conditions  did  not  improve  after 
the  BOP  contracted  with  MTC  to  house 
criminal  immigrants  at  the  prison,  accord- 
ing to  ACLU  staff  attorney  Carl  Takei, 
who  co-authored  a June  2014  report  on 
WCCC  and  four  other  CAR  prisons  in 
Texas.  The  report  noted  investigators  had 


by  Matt  Clarke 

encountered  “disgusting  living  quarters,” 
with  prisoners’  clothes  being  washed  along 
with  mops  and  cleaning  equipment,  raw 
sewage  overflowing  from  toilets,  insects  and 
spiders  in  the  tents,  excessive  use  of  solitary 
confinement  and  a lack  of  basic  medical 
care.  According  to  initial  news  reports  it 
was  inadequate  medical  care  that  sparked 
the  riot  at  WCCC,  which  at  the  time  was 
accredited  by  the  American  Correctional 
Association.  [See:  PLN,  July  2016,  p.l]. 

The  uprising  began  peacefully  with 
prisoners  refusing  to  eat  breakfast  or  report 
for  work.  By  early  afternoon,  they  had  occu- 
pied the  recreation  yard  and,  soon  thereafter, 
set  fire  to  at  least  three  of  the  Kevlar  dome 
tents.  Guards  responded  with  tear  gas,  and 
local  police  drove  armored  vehicles  into 
the  prison.  The  FBI  eventually  took  over 
negotiations  which  continued  through  the 
following  night,  and  the  prisoners  surren- 
dered control  of  the  facility  without  further 
violence. 

Willacy  County  still  owed  over  $63 
million  on  the  bonds  issued  to  build  the 
prison.  The  damage  caused  by  the  riot 
resulted  in  Standard  & Poor’s  downgrad- 
ing the  county’s  bond  rating,  and  county 
officials  had  to  dip  into  emergency  cash 
reserves  to  the  tune  of  $700,000  to  avoid 
layoffs  due  to  the  loss  of  revenue  from  the 
private  prison. 

Willacy  County  had  always  intended 
WCCC  to  be  a profit-making  enterprise. 
MTC  contracted  with  the  federal  govern- 
ment, receiving  $47.8  million  a year  and 
paying  the  county  $2.50  per  prisoner  per 
day  to  use  the  prison.  This  netted  the  county 
almost  $3  million  a year  - a significant  por- 
tion of  its  $8.12  million  annual  budget.  The 
county  lost  that  revenue  stream  after  the 
riot  while  continuing  to  remain  liable  for  its 
outstanding  bonds.  Willacy  County  Sheriff 
Larry  Spence  said  road  maintenance  may 
be  collateral  damage  in  the  county’s  search 
for  funds  to  close  the  budget  gap  resulting 
from  the  uprising. 

WCCC  is  not  the  only  private  prison 
built  by  Willacy  County  in  an  effort  to 
make  money.  The  facility  is  part  of  a three- 
prison  cluster  that  includes  the  neighboring 
500-bed  Willacy  County  Regional  De- 
tention Center,  operated  by  MTC  under 
contract  with  the  U.S.  Marshals  Service, 


and  the  1,069-bed  Willacy  County  State 
Jail,  operated  by  Corrections  Corporation 
of  America  under  contract  with  the  Texas 
Department  of  Criminal  Justice. 

Following  the  February  2015  WCCC 
riot,  MTC  attempted  to  spin  the  story  of 
what  had  caused  unrest  among  the  pris- 
oners. According  to  the  company,  some 
prisoners  feared  for  their  safety  if  they 
were  deported  to  Mexico  from  the  Willacy 
prison,  and  allegedly  staged  the  riot  so  they 
would  be  transferred  to  other  CAR  facilities 
and  repatriated  from  different  locations. 

However,  the  prisoners  involved  in  the 
uprising  said  it  was  in  response  to  filthy  liv- 
ing conditions,  medical  neglect  and  abuse. 
Another  problem  with  MTC’s  story  was  the 
fact  that  the  WCCC  riot  was  not  an  iso- 
lated incident.  There  have  been  three  other 
major  uprisings  at  CAR  facilities  in  recent 
years  - one  at  a CCA-operated  prison  in 
Adams  County,  Mississippi  in  2012,  which 
resulted  in  the  death  of  a guard,  and  two  at 
the  Reeves  County  Detention  Complex  in 
Texas,  run  by  The  GEO  Group,  following 
the  death  of  prisoner  Jesus  Manuel  Galindo 
in  2008.  [See:  PLN,  June  2014,  p.48;  Feb. 

2010,  p.22]. 

According  to  a heavily-redacted  BOP 
“after-action”  report  obtained  by  the  In- 
vestigative Fund  through  a public  records 
request,  the  BOP  found  substantial  defi- 
ciencies in  medical  care  and  staff  training  at 
WCCC,  and  in  the  reaction  of  MTC  staff 
at  the  onset  of  the  uprising. 

Regarding  the  latter  issue,  BOP  in- 
vestigators wrote,  “When  interviewed,  it 
appeared  staff were  unable  to  identify  trends 
or  respond  accordingly  due  to  the  lack  of 
basic  training....  [t]here  was  ample  time  to 
prepare  for  a potential  disturbance  based  on 
when  intelligence  was  received.”The  report 
concluded  that  the  response  by  MTC  staff 
“was  slow,  disorganized,  and  chaotic.” 

Although  heavily  redacted,  the  report 
bore  no  evidence  of  MTC’s  claim  that  the 
riot  was  caused  by  deportation-related  is- 
sues. Rather,  the  BOP  placed  the  blame 
on  factors  associated  with  MTC’s  failings, 
as  well  as  lax  oversight  by  BOP  monitors. 

“After  a review  of  all  documentation 
pertaining  to  this  incident,  interviews  with 
staff  and  inmates,  and  a review  of  applicable 
policies  and  procedures,  the  review  team 
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concluded  the  specific  disturbance  can  be 
directly  attributed  to  the  perception  of  the 
inmate  population  regarding  the  delay  of 
medical  treatment,”  the  report  stated.  “The 
team  found  widespread  belief  among  the 
inmate  population  that  there  were  extended 
waiting  times  to  receive  appropriate  medical 
treatment,  and  that  they  were  being  charged 
for  medical  services  not  rendered.  This  belief 
was  also  acknowledged  by  institution  health 
services  stafF  during  interviews.” 

Soon  after  the  riot  all  of  the  prison- 
ers at  WCCC  were  transferred  to  other 
facilities  and  MTC  laid  off  341  employees, 
leaving  about  50  at  the  prison.  The  BOP 
subsequently  canceled  its  contract  and 
MTC  closed  the  facility  completely,  bring- 
ing the  total  job  losses  to  around  400.  Due 
to  the  impact  of  the  closure  on  Willacy 
County’s  budget,  resulting  in  a $220,000 
monthly  shortfall,  16  county  employees  lost 
their  jobs,  too. 

In  February  2016,  MTC  told  local 
news  station  CBS  4 that  it  hoped  to  ob- 
tain a new  contract  for  WCCC.  If  such  a 
contract  materialized,  the  company  said  it 
would  renovate  the  prison  and  begin  hiring. 
Thus  far  that  has  not  happened.  In  fact,  the 


U.S.  Department  of  Justice  announced  in 
August  2016  that  it  plans  to  phase  out  all 
CAR  private  prison  contracts,  based  in  part 
on  a report  by  the  Office  of  the  Inspector 
General  that  found  significant  problems  at 
four  CAR  facilities. The  report  also  cited  the 
WCCC  riot.  [See:  PLN,  Oct.  2016,  p.22; 
Sept.  2016,  p.28]. 

Willacy  County  has  a long  history  of 
corruption  and  shady  dealings  associated 
with  private  prisons.  In  1999,  Texas  state 
Senator  Eddie  Lucio,  Jr.  introduced  the 
county  to  Corplan  Corrections,  a consult- 
ing firm.  Corplan  helped  to  develop  the 
$14.5  million  Willacy  County  Regional 
Detention  Center,  and  Lucio  was  em- 
ployed as  a paid  consultant  to  MTC.  He 
also  represented  Dallas-based  Aguirre 
Construction,  the  company  that  designed 
and  built  the  prison.  [See:  PLN,  Nov. 
2010,  p.42]. 

In  2005,  former  Willacy  County  Com- 
missioners Israel  Tamez  and  Jose  Jimenez 
were  convicted  of  receiving  over  $10,000 
in  kickbacks  on  the  prison  construction 
project. They  reportedly  received  the  bribes 
“from  particular  corporate  representatives 
who  were  selected  in  the  competition”  to 


build  the  Regional  Detention  Center.  No 
company  officials  were  prosecuted. 

In  March  2005,  former  Webb  County 
Commissioner  David  Cortez  was  convicted 
of  giving  $39,000  in  bribes  to  Tamez  and 
Jimenez  in  exchange  for  hiring  a consultant 
in  connection  with  the  prison-building 
project.  Cortez  admitted  receiving  money 
for  the  bribes  from  one  of  the  companies 
involved  in  the  project  and  using  it  to  influ- 
ence the  Willacy  County  commissioners, 
yet  the  company  was  never  prosecuted  or 
named.  [See:  PLN,  Nov.  2005,  p.20]. 

Such  is  the  legacy  of  private  prisons  in 
Willacy  County,  Texas  - corruption,  pris- 
oner abuse,  a major  riot  and  fiscal  disaster. 
What  happened  at  WCCC  should  serve  as 
a warning  to  local  governments  that  seek  to 
profit  from  mass  incarceration  and  prison 
privatization,  which  may  be  the  only  good 
thing  that  ever  resulted  from  “Ritmo.” 

Sources:  Valley  Morning  Star,  www.the- 
marshallproject.  org,  www.  expressnews.  com, 
www.  bondbuyer.  com,  www.  motherjones. 
com,  www.grassrootsleadership.org,  www. 
valleycentral.com.  Associated  Press,  www. 
theinvestigativefund.  org 
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Widespread  Failures  at  Crime  Labs  Continue 
to  Plague  Criminal  Justice  System 

by  Derek  Gilna 


CRIME  LABS  NATIONWIDE  CONTINUE  TO 

face  seemingly  intractable  problems  - 
particularly  in  terms  of  unreliable  forensic 
evidence  testing  and  being  influenced  by 
law  enforcement  and  prosecutorial  bias. 
Despite  efforts  at  reform,  and  efforts  to 
implement  technological  advances,  the  field 
of  criminal  forensic  science  seems  mired  in 
incompetence  and  corruption. 

In  July  2013  the  Innocence  Project 
and  the  National  Association  of  Criminal 
Defense  Lawyers  (NACDL)  entered  into 
an  agreement  with  the  U.S.  Department 
of  Justice  (DOJ)  and  Federal  Bureau  of 
Investigation  (FBI)  to  review  criminal  cases 
that  involved  microscopic  hair  comparison 
analysis  (commonly  referred  to  as  hair  mi- 
croscopy), based  on  reports  that  testimony 
about  such  evidence  by  crime  lab  analysts 
was  often  erroneous  and  may  have  resulted 
in  wrongful  convictions. 

The  joint  review  was  initiated  following 
a damning  evaluation  of  hair  microscopy  by 
the  National  Academy  of  Sciences,  which 
released  a report  in  2009  essentially  finding 
the  practice  to  be  a form  of  “junk  science.” 
The  FBI  had  admitted  as  early  as  1984  that 
microscopic  hair  comparison  could  not  be 
used  as  a definitive  means  of  identifying  an 
individual.  Nevertheless,  the  FBI  and  DOJ 
fully  integrated  the  practice  into  their  canon 
of  investigative  techniques,  relying  heavily 
on  hair  microscopy  to  obtain  convictions  in 
both  federal  and  state  prosecutions. 

Through  the  joint  review  process,  al- 
most 3,000  cases  resulting  in  convictions 
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prior  to  2000  (the  year  in  which  DNA 
evidence  displaced  hair  microscopy  in 
terms  of  evidentiary  emphasis  by  the  FBI) 
were  identified  as  being  potentially  flawed. 
Typically,  the  flaws  consisted  of  improper 
testimony  by  FBI  crime  lab  analysts  con- 
cerning the  statistical  likelihood  that  hair 
comparison  analysis  had  matched  a hair  or 
fiber  sample  to  a specific  defendant. 

In  March  2015,  referring  to  the  first 
batch  of  cases  to  have  been  reviewed,  the 
FBI  admitted  that  “in  the  268  cases  where 
examiners  provided  testimony  used  to 
inculpate  a defendant  at  trial,  erroneous 
statements  were  made  in  257  (96  percent) 
of  the  cases.” 

At  the  time  of  that  disclosure,  the  FBI 
also  reported  that  of  the  35  death  penalty 
cases  it  had  reviewed,  33  contained  similar 
erroneous  testimony  related  to  hair  micros- 
copy. For  some  death  row  prisoners  that 
information  came  too  late;  nine  had  already 
been  executed  while  another  five  had  died 
while  awaiting  execution. 

In  an  April  20, 2015  press  release,  the 
FBI,  DOJ,  Innocence  Project  and  NACDL 
announced  that  “the  FBI  has  concluded 
that  the  examiners’  testimony  in  at  least 
90  percent  of  trial  transcripts  the  Bureau 
analyzed  as  part  of  its  Microscopic  Hair 
Comparison  Analysis  Review  contained 
erroneous  statements. Twenty-six  of  28  FBI 
agent/analysts  provided  either  testimony 
with  erroneous  statements  or  submitted 
laboratory  reports  with  erroneous  state- 
ments.” 

The  joint  review  of  convictions  poten- 
tially tainted  by  improper  testimony  from 
FBI  crime  lab  analysts  remains  ongoing. 
“The  [DOJ]  and  FBI  have  devoted  con- 
siderable resources  to  this  effort  and  will 
continue  to  do  so  until  all  of  the  identified 
hair  cases  are  addressed,”  the  press  release 
stated.  Several  cases  involving  hair  mi- 
croscopy testimony  have  already  resulted 
in  exonerations  and,  in  at  least  three  cases, 
wrongfully  convicted  prisoners  received 
multi-million  dollar  damage  awards.  [See: 
PLN,  Sept.  2016,  p.38]. 

As  previously  noted  by  Prison  Legal 
News,  “the  FBI  lab  was  tarnished  when  al- 
legations of  sloppiness,  exaggerated  results 


and  poor  science  was  first  reported  in  the 
mid-1990s....  when  Fredrick  Whitehurst, 
an  FBI  chemist,  revealed  that  he  had  seen 
colleagues  contaminate  evidence  and  ex- 
aggerate their  results.”  [See:  PLN,  April 
2015,  p.l]. 

Yet  it  took  almost  twenty  years  be- 
fore the  FBI,  under  intense  pressure  from 
prisoners’  rights  groups,  including  the  In- 
nocence Project,  finally  acknowledged  the 
errors  committed  by  its  crime  lab.  Accord- 
ing to  Whitehurst,  those  mistakes  were  not 
innocent  errors  but  a calculated  effort  to 
help  prosecutors  win  convictions. 

“There  was  a great  deal  of  pressure  put 
upon  me  to  bias  my  interpretation”  of  foren- 
sic tests  performed  in  criminal  cases,  he  said. 
“You  get  patted  on  the  head  if  you’re  the  guy 
who  saves  the  case. They  get  promoted....  A 
scientist  who  asks  a question  and  doesn’t  go 
along,  he  gets  isolated.” 

Paul  Neufeld,  co-founder  of  the  Inno- 
cence Project,  said  there  could  be  hundreds 
of  flawed  convictions  nationwide  based  on 
FBI  crime  lab  errors. 

“The  first  order  of  business,  frankly,  is 
the  FBI  and  DOJ  [have]  to  redouble  their 
efforts  to  get  the  transcripts  of  the  hundreds 
and  hundreds  of  cases  of  people  where 
FBI  agents  gave  exaggerated  testimony,” 
he  declared. 

State  crime  labs  across  the  country 
have  also  had  problems  with  flawed  forensic 
testing.  This  should  come  as  no  surprise, 
since  the  same  FBI  analysts  whose  work  is 
now  under  review  taught  between  500  to 
1,000  state  and  local  crime  lab  employees, 
generally  in  two-week  training  programs. 

As  part  of  its  investigation  into  evi- 
dentiary errors  related  to  hair  microscopy 
cases,  the  FBI  examined  more  than  21,000 
federal  and  state  files  involving  its  hair  and 
fiber  comparison  unit  from  1972  to  1999. 
That  review  identified  approximately  2, 500 
files  requiring  further  inspection  because 
analysts  had  testified  about  hair  matches. 

According  to  the  Innocence  Project, 
“the  FBI  has  agreed  to  provide  free  DNA 
testing  where  there  is  either  a court  order 
or  a request  for  testing  by  the  prosecution. . . . 
[and]  in  federal  cases,  DOJ  will  not  raise 
procedural  objections,  such  as  statute  of 
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limitations  and  procedural  default  claims, 
in  response  to  defendants’  petitions  seek- 
ing a new,  fair  trial  because  of  the  faulty 
evidence.” 

In  response  to  the  initial  findings  of 
the  joint  review  of  FBI  crime  lab  cases, 
U.S.  Senator  Richard  Blumenthal  asked, 
“The  question  is  why  this  was  permitted 
to  continue,  and  that’s  a question  the  FBI 
has  to  answer  after  an  investigation,  a sys- 
temic analysis  of  the  root  causes.  Why  did 
it  happen?” 

In  2014,  George  Perrot,  convicted 
in  1992  of  charges  related  to  a burglary 
and  rape,  was  serving  two  concurrent  life 
sentences  plus  a concurrent  33-  to  45-year 
sentence  in  a Massachusetts  state  prison 
when  he  received  a letter. 

The  letter  was  from  the  FBI,  which 
had  written  to  inform  Perrot  that  his  case 
was  one  of  those  found  to  have  involved 
erroneous  hair  microscopy  testimony.  To 
Perrot  this  was  not  necessarily  a revelation, 
as  both  he  and  his  alleged  rape  victim  had 
maintained  his  innocence  through  both  the 
trial  and  his  subsequent  30  years  in  prison. 

Represented  by  counsel  from  the  In- 
nocence Project  and  the  law  firm  of  Ropes 
8c  Gray,  LLP,  Perrot  filed  for  a new  trial. 
Following  evidentiary  hearings,  Bristol 
County  Superior  Court  Judge  Robert  Kane 
overturned  Perrot ’s  conviction  on  January 
26, 2016,  stating,“Justice  may  not  have  been 
done  [...]  because  of  the  introduction  of  hair 
evidence  that  in  numerous  and  material 
respects  exceeded  the  foundational  science.” 

Further,  the  ruling  reflected  the  judge’s 
belief  that  the  FBI  crime  lab  analyst  who 
presented  faulty  testimony  at  Perrot ’s  trial 
had  been  unduly  influenced  by  an  overzeal- 
ous  prosecutor. 

While  the  Massachusetts  court’s 


decision  is  not  binding  on  courts  in  other 
jurisdictions,  the  overturning  of  Perrot ’s 
conviction  - the  first  such  case  not  involving 
DNA  evidence  to  undergo  judicial  review 
following  the  review  of  the  FBI  crime  lab 
cases  - provides  a ray  of  hope  for  other 
prisoners  in  similar  circumstances. 

“The  fact  that  George  has  served  three 
decades  in  prison  for  a rape  that  the  victim, 
Mary  Prekop,  repeatedly  told  authorities 
he  didn’t  commit  is  beyond  tragic,”  said 
Florence  Graves,  founding  director  of  the 
Schuster  Institute  for  Investigative  Jour- 
nalism, which  had  investigated  Perrot’s 
claims  of  innocence  since  2011.  “Moreover, 
George’s  case  showcases  the  devastating 
impact  of  a criminal  justice  system  that 
takes  decades  to  acknowledge  that  thou- 
sands of  people  have  been  found  guilty 
based  on  deeply  flawed  forensic  science.” 

“These  findings  are  appalling  and 
chilling  in  their  indictment  of  our  criminal 
justice  system,  not  only  for  potentially  in- 
nocent defendants  who  have  been  wrongly 
imprisoned  and  even  executed,  but  for 
prosecutors  who  have  relied  on  fabricated 
and  false  evidence  despite  their  intentions 
to  faithfully  enforce  the  law,”  added  Senator 
Blumenthal. 

In  some  cases  tainted  by  flawed  hair 
microscopy  testimony,  DNA  testing  - ap- 
plied to  hair  evidence,  for  example  - may 
serve  a role  in  freeing  the  wrongfully 
convicted.  However,  crime  labs  across  the 
county  have  experienced  problems  with 
DNA  testing,  too. 

In  2015,  the  Texas  Forensic  Science 
Commission  (TFSC),  which  sets  the  stan- 
dards for  physical  evidence  used  in  Texas 
prosecutions,  determined  that  protocols 
used  in  state  crime  labs  for  certain  DNA 
tests  were  deeply  flawed.  The  protocols  in 


question  included  those  used  to  identify 
DNA  from  samples  containing  genetic 
material  from  multiple  people.  Such  mixed 
DNA  evidence  is  fairly  common  in  criminal 
cases. 

TFSC’s  findings  noted  that,  under  pro- 
tocols in  place  for  use  by  Texas  crime  labs, 
the  degree  of  certainty  applied  to  a genetic 
match  varied  greatly  from  degrees  of  cer- 
tainty found  when  the  same  evidence  was 
subjected  to  newer  DNA  testing  protocols. 

Texas  defense  attorney  Roberto  Torres, 
speaking  to  National  Public  Radio  (NPR) 
in  October  2015,  explained  that  under  ex- 
isting protocols,  the  testing  of  crime  scene 
DNA  may  result  in  a match  with  a million- 
to-one  degree  of  certainty.  However,  when 
retested  using  newer  methods,  a match  may 
still  be  returned  but  only  with  a degree  of 
certainty  of  30  or  40  to  one. 

Such  inconsistencies  may  potentially 
impact  thousands  of  cases,  which  are  now 
being  investigated  by  Texas  officials. 
Following  the  TFSC’s  findings,  state  pros- 
ecutors have  begun  the  process  of  reviewing 
convictions  dating  as  far  back  as  1999. 

“We  have  to  go  back  and  identify 
which  of  those  cases  involved  DNA  mix- 
tures where  the  lab  may  have  given  incorrect 
results,”  Galveston  District  Attorney  Jack 
Roady  told  NPR.  “It’s  going  to  be  a Her- 
culean task,  but  we’re  gonna  do  it.” 

“There  was  sometimes  moments  of  col- 
lective gasps,”  he  added.  “The  fact  that  this 
science  may  not  have  been  done  correctly 
in  the  past  gives  us  great  pause.” 

Due  to  the  scope  of  the  review  pro- 
cess, a log  jam  has  formed  in  state  crime 
labs,  greatly  increasing  the  wait  times  for 
evidence  processing. 

By  summer  2016  the  Austin  crime  lab 
had  been  asked  to  review  less  than  100  of 
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Crime  Lab  Failures  (cont.) 


the  potentially  flawed  DNA  convictions 
- and  even  with  that  minimal  caseload, 
the  lab  essentially  found  itself  unable  to 
function.  As  such,  it  requested  more  than 
$200,000  so  it  could  hire  two  additional 
analysts.  Then  in  June  2016,  the  Austin 
crime  lab  temporarily  shut  down  over 
concerns  that  protocols  used  at  the  lab  were 
not  appropriate. 

Texas  is  not  alone.  In  October  2015,  a 
whistleblower  employed  at  a crime  lab  in 
Boynton  Beach,  Florida  came  forward  with 
complaints  related  to  DNA  testing  by  the 
Broward  County  Sheriff’s  Office. 

The  complaint,  filed  with  the  American 
Society  of  Crime  Lab  Directors’  Labora- 
tory Accreditation  Board  (ASCLD-LAB) 
by  forensics  expert  Tiffany  Roy,  said  she 
was  tasked  with  re-testing  a DNA  sample 
obtained  from  a knife  handle,  which  previ- 
ously had  been  tested  by  the  Broward  crime 
lab.  She  was  disturbed  to  find  her  results 
were  inconclusive  rather  than  providing  a 
positive  identification. 

Following  the  complaint,  Roy  ar- 
ticulated her  concerns  to  the  Broward 
Palm  Beach  New  Times.  The  crux  of  her 
complaint  was  simple  - she  believed  the 
Broward  County  Sheriff’s  Office  was  us- 
ing inconclusive  DNA  evidence  to  level 
criminal  charges  against  people  who  may 
be  innocent. 

Roy  told  the  New  Times  she  believed 
it  was  likely  that  the  Broward  crime  lab 
had  not  updated  its  practices,  even  though 
industry-wide  protocols  for  DNA  testing 
had  been  made  more  rigorous  in  2011. 

As  stated  by  the  New  Times,  the 
ASCLD-LAB  investigation  resulted  in  ad- 
verse findings  for  the  Broward  crime  lab  in 
April  2016. The  Broward  County  Sheriff’s 
Office  has  since  appealed  the  accreditation 
board’s  findings. 

“Whether  it’s  police  officers  or  the 
crime  lab,  they  put  on  their  blinders  and 
turn  a blind  eye  to  questionable  evidence. 
They’re  hellbent  on  getting  a conviction, 
and  if  that  means  questionable  evidence 
is  used,  they  move  for  it,”  Broward  As- 
sistant Public  Defender  Gordon  Weekes 
told  the  New  Times.  “That  is  not  justice. 
It’s  a bastardization  of  the  criminal  justice 
system.” 

In  a May  2015  Washington  Post  op-ed, 
University  of  California  at  Irvine  criminol- 


ogy professor  William  Thompson  expressed 
serious  doubts  about  the  motives  behind  the 
firings  of  managers  in  charge  of  the  District 
of  Columbia’s  Department  of  Forensic  Sci- 
ences (“DFS,”the  D.C.  crime  lab). 

Thompson  noted  the  public  perception 
was  that  the  managers  had  been  terminated 
due  to  a dispute  with  the  U.S.  Attorney’s 
Office,  ostensibly  over  the  handling  of 
certain  types  of  DNA  evidence. 

But  Thompson  - who  is  also  a mem- 
ber of  the  Human  Factors  Subcommittee 
of  the  National  Commission  on  Forensic 
Science,  and  vice-chair  of  the  Human 
Factors  Committee  of  the  Organization  of 
Scientific  Area  Communities  (the  federal 
entity  responsible  for  setting  standards  and 
guidelines  on  forensic  science)  - raised 
significant  concerns  as  to  the  real  motives 
behind  the  firings. 

He  observed  that  the  methods  of  DNA 
analysis  employed  by  DFS  were  standard 
and  used  by  crime  labs  nationwide. 

Speaking  to  what  he  believed  was  a 
more  plausible  motive  for  the  firings  of 
the  managers,  Thompson  noted  that  in 
2009,  the  National  Academy  of  Sciences 
issued  a recommendation  that  crime  labs 
be  separate  entities,  held  apart  from  law 
enforcement  agencies  and  prosecutors, 
citing  undue  pressure  exerted  by  the  police 
and  prosecutors  on  the  results  of  forensic 
testing.  The  District  of  Columbia  heeded 
this  recommendation  and  established  DFS 
as  an  independent  entity  in  2011. 

Reforms  then  took  place.  Most  notably, 
according  to  Thompson,  DFS  director  Max 
Houck  and  his  chief  counsel  “ended  a policy 
that  had  allowed  prosecutors  to  have  pref- 
erential access  to  laboratory  information 
and  to  control  what  defense  lawyers  were 
allowed  to  see.  Under  the  new  administra- 
tion, prosecutors  and  defense  lawyers  were 
given  equal  access.” 

Prior  to  the  firings,  a number  of  private 
meetings  took  place  between  the  U.S.  At- 
torney’s Office  and  the  group  tasked  with 
auditing  DFS.  The  D.C.  Public  Defender 
Service  asked  to  be  included  in  the  meetings 
but  was  denied. 

When  the  firings  occurred  (and  among 
those  terminated  was  the  attorney  who 
had  worked  with  Houck  in  implementing 
DFS’s  separation  from  law  enforcement 
agencies),  Thompson  suggested  they  had 
been  less  about  a dispute  over  DNA  analysis 
and  more  about  bringing  “an  independent 
laboratory  back  under  law  enforcement 


control....” 

Further,  in  New  York,  three  former 
employees  of  the  State  Police  crime  lab  have 
filed  a lawsuit  alleging  they  were  terminated 
in  retaliation  for  voicing  concerns  over 
how  DNA  evidence  was  being  processed 
at  the  lab. 

The  State  Police  had  been  trying  to 
implement  TrueAllele,  a DNA  analytical 
system  intended  to  guarantee  the  accuracy 
of  DNA  test  results.  The  former  lab  em- 
ployees claimed  the  agency  had  scrapped 
the  system  in  favor  of  less  accurate  test 
results  that  could  be  manipulated  to  favor 
prosecutors. 

“[Tjhere  are  people  that  are  very  pro- 
prosecution. They  were  putting  pressure  on 
scientists  to  reach  conclusions  that  were  not 
scientifically  valid.  That’s  what  my  clients 
were  objecting  to, ’’John  Bailey,  an  attorney 
for  the  former  employees,  told  Raw  Story. 

And  in  February  2016,  the  former 
director  of  the  New  York  City  Office  of 
the  Chief  Medical  Examiner  Forensic 
Toxicology  Laboratory,  Marina  Stajic,  filed 
suit  against  her  former  employer. 

Stajic  claimed  she  was  forced  out  of  her 
position,  being  told  that  she  could  either 
retire  or  be  fired,  as  a direct  result  of  having 
raised  concerns  over  the  reliability  of  DNA 
testing  techniques  employed  by  the  medical 
examiner’s  office. 

Recently,  another  form  of  foren- 
sic testing  has  been  debunked  as  junk 
science:  bite-mark  analysis,  in  which  self- 
proclaimed  experts  testify  they  can  match 
bite  marks  left  on  victims  or  crime  scene 
evidence  to  specific  defendants.  On  Sep- 
tember 20,  2016,  the  President’s  Council 
of  Advisors  on  Science  and  Technology 
released  a report  that  found  a number  of 
forensic  testing  methods  lacked  scientific 
validity,  including  bite-mark  analysis.  The 
report  will  be  covered  in  greater  detail  in  a 
future  PLN  article. 

The  FBI  - despite  having  acknowl- 
edged problems  with  its  own  crime  lab 
- issued  a statement  saying  it  “disagree[d] 
with  many  of  the  scientific  assertions  and 
conclusions  of  the  report,”  claiming  the 
Council’s  findings  included  “broad,  unsup- 
ported assertions  regarding  science  and 
forensic  science  practice.” 

And  so  it  goes.  Despite  systemic  prob- 
lems with  crime  labs  that  go  back  over  a 
decade,  incompetence,  misconduct  and 
deficiencies  related  to  forensic  practices 
in  criminal  cases  continue  to  be  ongoing 
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concerns.  [See:  PLN,  Oct.  2010,  p.l]. 

Apparently,  prosecutors  and  law  en- 
forcement agencies  have  relied  on  biased 
forensic  testing  as  a way  to  obtain  convic- 
tions for  so  long  that  they  are  reluctant  to 
level  the  criminal  justice  playing  field  - even 


if  that  means  ignoring  the  truth,  resisting 
reforms  and  retaliating  against  whistle- 
blowers. 

Sources:  www.nbcnews.com,  www.wash- 
ingtonpost.com,  www.theatlantic.com,  www. 


motherjones.com,  www.cbsnews.com.  www. 
timesunion.com,  www.npr.org,  www.bro- 
wardpalmbeach.  com,  www.  rawstory.  com, 
www.  brandeis.  edu,  www.  mystatesman.  com, 
www.  crimefeed.  com,  www.  theintercept.  com, 
www.whitehouse.gov, www.fbi.gov 


Potential  Class-action  Suit  over 
Domestic  Violence  "Victim  Fees"  in  Georgia 


he  Atlanta-based  Southern  Center 
for  Human  Rights  (SCHR)  and  Co- 
lumbus, Georgia  attorney  Mark  C.  Post 
filed  a federal  lawsuit  on  October  5,2016  on 
behalf  of  Cleopatra  Harrison  and  a poten- 
tial class  of  other  women  who  were  charged 
controversial  “victim  fees”  and  threatened 
with  jail  if  they  failed  to  pay. 

Harrison  and  the  other  women  were 
victims  of  domestic  violence  whose  cases 
were  handled  by  the  Columbus  Recorder’s 
Court.  The  lawsuit  claims  a city  ordinance 
requires  the  fee  to  be  assessed  if  battered 
women  refuse  to  cooperate  with  the  police 
investigating  their  cases.  If  they  fail  to  pay, 
they  are  told  they  can  be  jailed.  Harrison 
was  charged  a 1150  fee,  which  she  could 


not  afford,  when  she  said  she  didn’t  want 
to  serve  as  a prosecution  witness  after  being 
assaulted  by  her  boyfriend. 

Harrison’s  attorneys  argued  the  prac- 
tice unconstitutionally  punishes  victims 
of  domestic  violence  and  lacks  any  basis 
in  Georgia  law.  The  city’s  “policy  toward 
women  experiencing  domestic  violence 
sounds  like  something  out  of  the  nine- 
teenth century,”  stated  SCHR  attorney 
Sarah  Geraghty.  “It’s  a holdover  from  an 
era  in  which  women  were  blamed  for  male 
violence.” 

The  City  of  Columbus  issued  a state- 
ment shortly  after  the  complaint  was  filed, 
saying  the  issue  was  under  review.  The  state- 
ment also  said  the  mayor,  the  city  council 


and  law  enforcement  officials  “take  the  al- 
legations contained  in  the  lawsuit  seriously, 
want  to  insure  that  all  citizens  are  treated 
fairly  throughout  the  judicial  process  and 
are  always  concerned  about  the  rights  of 
victims  of  crimes,  including  those  involving 
domestic  violence.” 

In  addition  to  the  city,  the  lawsuit 
names  the  Muscogee  County  sheriff,  the 
Columbus  police  chief  and  a city  officer  as 
defendants.  See:  Harrison  v.  Consolidated 
Government  of  Columbus,  Georgia,  U.S.D.C. 
(M.D.  GA),  Case  No.  4:16-cv-00329- 
CDL.P 

Additional  sources:  www.dailyreportonline. 
com,  www.schr.org 
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Cell  Workout 

by  L.  J.  Flanders 

Cell  Workout,  written  by  a former  prisoner,  is  a bodyweight  training 
guide  designed  for  use  in  a prison  cell  without  the  need  for  actual 
weights.  This  program  is  suitable  for  any  age,  ability  and  fitness  level  and 
promises  results  for  everyone  who  tries  it.  There  are  step-by-step  instruc- 
tions of  how  to  do  the  exercises,  photographs  and  sample  workouts  to 
follow.  The  aim  of  this  book  is  to  benefit  the  physical  and  mental  health 
of  people  in  prison  and  outside.  Get  the  body  you  want  — Inside  & Out! 
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Ninth  Circuit  Adopts  Test  to  Excuse  Exhaustion  of 
Administration  Remedies  for  Retaliatory  Threats 


T'he  Ninth  Circuit  Court  of  Appeals 
joined  other  circuits  in  holding  that  a 
prisoner’s  fear  of  retaliation  may  be  suf- 
ficient to  render  the  grievance  procedure 
unavailable.  The  Court  adopted  a test  that 
requires  both  a subjective  and  objective  basis 
for  such  claims. 

The  case  involved  the  dismissal  of  a 
civil  rights  complaint  filed  by  California 
prisoner  James  McBride,  who  alleged  he 
was  subjected  to  excessive  force  by  prison 
guards.  McBride  allegedly  threw  an  un- 
known “burning  liquid”  into  the  eyes  of 
guard  S.  Lopez  on  July  4,2010  after  he  was 
told  that  he  and  other  prisoners  were  to  be 
housed  in  another  building. 

Several  guards,  including  Lopez  and 
R.  Ruggles,“then  punched  and  kicked  him 
repeatedly  in  the  head,  causing  bleeding  and 
swelling.”  After  the  incident,  McBride  was 
taken  to  administrative  segregation  and  on 
a number  of  occasions  Lopez  and  Ruggles 
visited  McBride’s  cell  to  tell  him  he  was 
“lucky” because  his  injuries  “could  have  been 
much  worse.” 

More  than  two  months  later,  McBride 
filed  a grievance  alleging  he  was  subjected 
to  excessive  force  during  the  incident.  The 
grievance  was  denied  as  untimely.  McBride 
responded  that  he  had  delayed  in  filing  the 
grievance  due  to  the  threatening  statements 
made  by  Lopez  and  Ruggles.  His  grievance 
was  again  denied. 

McBride  then  filed  suit  in  federal 
court  under  42  U.S.C.  § 1983. The  district 
court  granted  the  defendants’  motion  to 
dismiss  for  failure  to  exhaust  administra- 
tive remedies  as  required  by  the  Prison 


Litigation  Reform  Act. 

The  Ninth  Circuit  had  never  addressed 
whether  a threat  of  retaliation  may  be  suf- 
ficient to  render  an  administrative  remedy 
“effectively  unavailable.”  Four  other  circuit 
courts  (the  Second,  Seventh,  Tenth  and 
Eleventh)  had  previously  held  that  such 
a fear  may  excuse  a prisoner’s  failure  to 
exhaust. 

The  Second  and  Seventh  Circuits  al- 
low such  an  excusal  where  the  threats  of 
retaliation  are  serious  enough  to  deter  “a 
similarly  situated  individual  of  ordinary 
firmness.”  The  Tenth  Circuit  adopted  the 
Eleventh  Circuit’s  test,  which  requires  two 
conditions:  “(1)  the  threat  [of  retaliation] 
actually  did  deter  the  plaintiff  inmate  from 
lodging  a grievance  or  pursuing  a particular 
part  of  the  process;  and  (2)  the  threat  is 
one  that  would  deter  a reasonable  inmate 
of  ordinary  firmness  and  fortitude  from 
lodging  a grievance  or  pursuing  the  part  of 
the  grievance  process  that  the  inmate  failed 
to  exhaust.” 

In  a June  30,  2015  ruling,  the  Ninth 
Circuit  adopted  the  Eleventh  Circuit’s  test. 
In  applying  that  test  it  determined  that, 
contrary  to  the  district  court,  McBride 


This  summer,  prisoners  at  the 
Garner  Correctional  Institution  (GCI) 
in  Newtown,  Connecticut  responded  to 
more  than  two  decades  of  radon  exposure 
at  the  facility  by  filing  a class-action  lawsuit. 

“The  length  of  time  this  went  on  didn’t 
have  to  happen,”  said  Lori  Welch- Rubin,  an 
attorney  representing  the  prisoners  along 
with  attorneys  Martin  J.  Minnella  and 
Michael  A.  Stratton. 

GCI  opened  in  1992  on  land  that  was 
considered  to  have  the  highest  potential  for 
radon  exposure,  according  to  Environmen- 
tal Protection  Agency  (EPA)  records.  In  a 
2014  report,  the  state  health  department 
found  that  parts  of  the  prison  had  in  excess 
of  five  times  the  acceptable  EPA  levels  of 
radon,  a radioactive  gas. 

The  prison  houses  around  550  prison- 


could  have  found  the  statements  of  Lopez 
and  Ruggles  to  be  sufficiently  threatening. 
But  while  McBride  satisfied  the  subjective 
prong  of  the  test,  he  failed  the  objective 
prong  because  “the  statements  themselves 
make  no  reference  to  a grievance  or  to  any- 
thing else,  beyond  the  preexisting  hostility 
that  might  trigger  a future  attack  on  the 
part  of  the  guards.” 

“Although  the  threat  need  not  explic- 
itly reference  the  grievance  system  in  order 
to  deter  a reasonable  inmate  from  filing  a 
grievance,”  the  appellate  court  wrote,  “there 
must  be  some  basis  in  the  record  from 
which  the  district  court  could  determine 
that  a reasonable  prisoner  of  ordinary 
firmness  would  have  understood  the  prison 
officials’  actions  to  threaten  retaliation  if 
the  prisoner  chose  [s]  to  utilize  the  prison’s 
grievance  system.” 

Since  McBride  had  failed  to  make 
such  a showing,  the  district  courts’  order 
of  dismissal  was  affirmed.  An  amended 
ruling  was  entered  on  November  24, 2015 
that  did  not  change  the  outcome  in  the 
case.  See:  McBride  v.  Lopez,  807  F.3d  982 
(9th  Cir.  2015),  rehearing  and  rehearing  en 
banc  denied. 


ers  in  general  population,  close  custody  and 
a mental  health  unit,  as  well  as  pre-trial 
detainees  and  a small  number  of  federal 
prisoners.  It  employs  almost  300  staff 
members. 

The  lawsuit  was  filed  in  August  2016 
on  behalf  of  nine  named  plaintiffs  and 
other  GCI  prisoners  who  were  exposed  to 
excessive  indoor  radon  gas,  a recognized 
carcinogen.  According  to  the  complaint, 
exposing  prisoners  to  high  levels  of  radon 
gas,  “far  in  excess  of  any  published  safe  level 
for  more  than  20  years,”  constitutes  deliber- 
ate indifference  by  prison  officials. 

The  complaint  noted  that  when  radon 
gas  is  inhaled  it  can  damage  tissue  in  the 
lungs,  making  it  the  leading  cause  of  lung 
cancer  among  non-smokers,  followed  by 
exposure  to  second-hand  or  “environmen- 


Connecticut  Prisoners  File  Suit 
Over  Exposure  to  Radon  Gas 

by  Panagioti  Tsolkas 
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tal”  tobacco  smoke  (known  as  ETS).  In 
1993,  the  U.S.  Supreme  Court,  in  Helling 
v.  McKinney,  upheld  an  Eighth  Amend- 
ment claim  filed  by  prisoners  subjected  to 
“unreasonably  high  levels”  of  ETS.  [See: 
PLN,  Sept.  1993,  p.l]. 

Unlike  tobacco  smoke,  radon  is  odorless 
and  tasteless,  making  it  impossible  to  detect 
without  testing.  But  as  attorney  Welch- 
Rubin  explained,  the  state  has  the  capability 
to  conduct  those  tests  - as  they  have  done  at 
public  schools  for  the  past  13  years.  The  first 
radon  test  at  GCI  occurred  in  2013. 

The  State  Department  of  Public 
Health  issued  a memo  in  2014  that  found 
58  of  117  test  locations  at  GCI  had  radon 
levels  at  or  above  the  EPA’s  action  level  of 
4.0  pCi/L  (picocuries  per  liter  of  air).  The 
memo  reported  the  highest  level  of  radon  at 
23.7  - the  equivalent  of  smoking  2%  packs 
of  cigarettes  a day. 

A newsletter  produced  by  the  DOC 
eventually  acknowledged  the  high  radon 
levels  at  GCI,  accepted  liability  for  the 
exposure  and  informed  employees  they 
could  file  workers’  compensation  claims. 
Prisoners,  who  were  subjected  to  far  greater 
amounts  of  radon  on  a daily  basis,  were  not 
notified,  the  lawsuit  claims.  Retired  prison 
employees  were  not  informed  either. 

Welch-Rubin  said  they  were  aware 
of  at  least  one  GCI  nurse  who  died  due 
to  lung  cancer  four  years  ago,  as  well  as 
prisoners  such  as  Thomas  Marra,  who  has 
been  at  GCI  since  the  1990s  and  suffers 
from  terminal  lung  cancer. 

The  DOC  newsletter  later  reported 
that  an  “emergency  radon  remediation  proj- 
ect” using  a system  of  new  air  ducts  to  vent 
the  radon  gas  had  been  implemented,  at  a 
cost  of  $60,000.  The  project  was  complete 
by  October  2014. 


Additionally,  the  lawsuit  alleges  that 
the  prison  shares  a water  supply  with  nearby 
Middle  Gate  School  in  Newtown,  where 
well  testing  in  2000  - eight  years  after 
GCI  was  built  - revealed  uranium  levels  in 
the  water  eight  times  greater  than  federal 
environmental  standards.  That  informa- 
tion could  have  led  to  testing  and  remedial 
efforts  at  GCI  many  years  earlier  but,  ac- 
cording to  the  complaint,  that  did  not  occur. 

The  class-action  suit  was  filed  against 
the  state’s  Commissioner  of  Corrections, 
Scott  Semple,  and  the  five  commissioners 
who  preceded  him.  GCI  warden  Henry 
Falcone  was  also  named  as  a defendant,  as 
well  as  the  director  of  the  DOC’s  Engi- 
neering and  Facilities  Management  office 
and  his  predecessor,  and  three  other  John 
Doe  officials. 

While  the  source  of  radon  at  GCI  is 
unknown  and  the  gas  is  naturally  occurring, 
there  are  several  suspects  for  the  high  levels 
at  the  prison,  with  industrial  extraction  and 
use  of  uranium  high  on  the  list.  Connecticut 
has  a long  history  of  nuclear  waste  problems 
stemming  from  the  Millstone  Nuclear 
Power  Station  in  Waterford,  68  miles  from 
GCI,  which  is  the  largest  power  plant  in 
New  England.  In  2013,  for  example,  Mill- 
stone sought  to  expand  onsite  waste  storage 
from  19  “cask  units”  of  radioactive  waste  to 
135  units  by  2045. 

However,  uranium  isn’t  the  only  culprit. 
According  to  a report  in  Scientific  American, 
titled  “Coal  Ash  is  More  Radioactive  than 
Nuclear  Waste,”  the  fossil  fuel  industry  is 
also  a major  source  of  “naturally  occurring” 
radon  gas.  For  example,  high  levels  of  radon 
were  noted  in  the  environmental  review  for 
a new  federal  prison  proposed  on  a former 
mountaintop  coal  mining  site  in  Letcher 
County,  Kentucky.  The  Human  Rights 


Defense  Center,  the  parent  organization 
of  Prison  Legal  News,  noted  that  was  a 
potential  risk  to  prisoners  in  a comment 
submitted  to  the  Bureau  of  Prisons  last  year. 
[See:  PLN,  June  2016,  p.l]. 

Like  many  toxic  prisons,  the  radon 
levels  at  GCI  are  not  an  isolated  problem. 
Employees  at  the  facility  have  also  com- 
plained about  air  quality  issues  such  as  mold 
and  mildew  within  the  medical,  mental 
health  and  dental  areas. 

The  class-action  suit  over  long-term 
exposure  to  high  levels  of  radon  at  GCI  re- 
mains pending,  with  an  amended  complaint 
filed  on  September  2,  2016.  See:  Grenier 
v.  Semple,  U.S.D.C.  (D.  Conn.),  Case  No. 
3:16-cv-01465-AVC.P 

Sources:  Republican  American,  Boston  Globe, 
Scientific  American,  www.  lung,  org 
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New  Mexico  County  Officials  Settle 
Jail  Prisoner's  Suit  for  $750,000 


A MAN  WHO  WAS  INCARCERATED  IN  A 

New  Mexico  jail  for  18  days  settled  his 
lawsuit  against  county  commissioners  and 
jail  officials  for  $750,000  in  December  2015. 

Michael  Faziani,  who  lives  in  Ten- 
nessee, moved  temporarily  to  Truth  or 
Consequences,  New  Mexico  to  receive 
treatment  for  his  severe  back  pain  under  the 
supervision  of  a local  physician.  Soon  after 
he  arrived,  Faziani ’s  car  scraped  a metal  post 
while  he  negotiated  a McDonald’s  drive 
through.  A week  later  he  was  involved  in 
a serious  rollover  accident  and  prescribed 
narcotic  pain  medication  for  the  injuries 
he  received. 

Four  days  after  the  rollover  accident, 
Truth  or  Consequences  police  officer  Leon- 
ard Stufflebean  arrested  Faziani  for  failing 
to  timely  report  the  accidents.  Both  charges 
were  misdemeanors. 

Faziani  was  booked  into  the  Sierra 
County  Detention  Facility.  He  was  held 
without  being  allowed  to  see  a magistrate 
for  18  days,  and  the  judge  who  finally  saw 
him  ordered  his  immediate  release. 

While  incarcerated,  Faziani,  who  also 
suffers  from  bipolar  disorder,  did  not  receive 
medication  for  his  pain  or  mental  illness. 
Instead,  because  he  had  truthfully  reported 
a serious  psychiatric  condition  during  book- 
ing, he  was  placed  in  an  isolation  cell.  While 
in  segregation  he  was  denied  his  medica- 
tion, showers  and  even  a toothbrush.  His 
mental  and  physical  condition  deteriorated. 

Faziani  noticed  that  jail  guards  who 
were  responsible  for  passing  out  the  prison- 
ers’ medications  pilfered  the  narcotics  and 
exchanged  the  stolen  pills  for  sexual  favors 
from  female  prisoners. Those  same  guards  al- 
legedly stole  Faziani ’s  medications  and  used 
them  to  get  high  or  exchanged  them  for  sex. 

Following  his  release,  the  charges 
against  Faziani  were  dropped.  With  the 
assistance  of  Albuquerque  attorney  Mat- 
thew E.  Coyle,  Faziani  filed  a federal  civil 
rights  action  pursuant  to  42  U.S.C.  § 1983, 
alleging  violations  of  his  civil  rights  and 
false  imprisonment.  The  lawsuit  named 
Stufflebean,  two  jail  guards,  a ranking  guard, 
a j ail  administrator  and  their  employer  - the 
Sierra  County  Board  of  County  Commis- 
sioners - as  defendants.  Court  documents 
contained  specific  allegations  of  widespread 
corruption  at  the  jail. 


According  to  Coyle,  the  Sierra  Coun- 
ty Sheriff’s  Office  was  investigated  based 
on  claims  made  by  a whistleblower.  Sev- 
eral jailers  were  arrested,  including  Lt. 
Virgil  Easton,  39,  charged  with  two  felony 
counts  of  criminal  sexual  penetration  and 
five  counts  of  battery;  he  pleaded  guilty 
in  September  2016.  Miguel  Herrera, 
23,  pleaded  no  contest  to  two  counts  of 
criminal  sexual  penetration  and  guilty  to 
two  similar  counts,  while  another  guard, 
Joshua  Corley,  24,  pleaded  guilty  to 
charges  that  included  smuggling  contra- 
band, criminal  sexual  penetration,  criminal 
sexual  contact  and  indecent  exposure. 


Rarely  does  the  public  find  anything 
entertaining  about  a person  who  has 
been  convicted  of  a crime  and  sent  to  prison. 
That  is  not  the  case  with  prison  rodeos, 
however,  which  draw  people  from  all  over 
the  U.S.  and  even  other  countries. 

Louisiana,  Oklahoma  and  Texas  have 
all  operated  prison  rodeos  in  modern  times. 
The  Louisiana  State  Penitentiary  at  Angola 
hosts  the  nation’s  longest-running  rodeo, 
which  began  in  1965  as  a way  to  enter- 
tain prisoners  and  guards.  The  event  was 
opened  to  the  public  in  1967  with  a 4,500 
seat  arena,  and  a new  stadium  completed 
in  2000  increased  the  capacity  to  7,500. 
The  rodeo  has  been  closely  associated  with 
longtime  Warden  Burl  Cain,  who  retired  in 
early 2016.  [See:  PLN,  June 2012, pp.1,10]. 

The  Angola  rodeo  runs  twice  each 
year  - once  in  the  spring  and  every  Sunday 
in  October  - under  the  salacious  tag  line, 
“Guts  or  Glory.”  Between  these  combined 
events,  the  rodeo  raises  a substantial  sum  - 
$5  million  in  2013,  for  example.  In  2015, 
CBS  Sunday  Morning  projected  $4  million 
in  revenue  from  the  October  rodeo  alone. 

While  lucrative,  controversy  surrounds 
such  events. 

“A  lot  of  people  go  to  see  the  inmates 
get  hurt,”  said  Stephen  Bright  with  the 
Southern  Center  for  Human  Rights.  “There 
is  no  justification  for  dangerous  events  that 
are  not  part  of  a regular  rodeo  except  to 
exploit  the  inmates.” 


[See:  PLN,  Sept.  2015,  p.63]. 

“Mr.  Faziani  was  held  in  solitary 
confinement  for  approximately  18  days  in 
conditions  that  were  inhumane,”  said  Coyle, 
who  noted  his  client  required  hospitaliza- 
tion for  severe  depression  following  his 
incarceration  and  continued  to  suffer  from 
PTSD.  “Mr.  Faziani  was  one  of  many  vic- 
tims of  this  corrupt  facility,”  he  added.  See: 
Faziani  v.  Sierra  County  Board  of  County 
Commissioners,  U.S.D.C.  (D.  N.M.),  Case 
No.  2:14-cv-00592-MJB-CG.  H 

Additional  sources:  www.lebanojidemocrat. 
com,  Albuquerque  Journal 


“Rodeo  is  a dangerous  sport,”  added 
then-Angola  Assistant  Warden  Cathy 
Fontenot,  who  acknowledged  prisoner 
injuries  and  even  deaths,  the  last  of  which 
occurred  in  the  1 9 80s.  “But  in  terms  of  what 
we  have  to  protect  the  inmates,  we  have  all 
the  helmets  and  chest  protectors  needed.” 

Critics  have  compared  prison  rodeos 
to  bloodsports  such  as  those  held  for  the 
benefit  of  spectators  in  Rome’s  Colosseum. 
Angola  officials  admit  that  prisoners  who 
participate  in  the  rodeo  receive  no  training, 
and  some  of  the  events  certainly  seem  to 
appeal  to  the  audience’s  bloodthirsty  nature. 
One  example  is  “Convict  Poker, ’’where  four 
prisoners  are  seated  at  a poker  table  in  an 
arena  where  a raging  bull  is  released.  The  last 
prisoner  remaining  at  the  table  wins  a prize. 
In  another  event,  prisoners  compete  for  the 
rodeo’s  top  prize  - $500  - by  attempting  to 
snatch  a poker  chip  attached  to  a bull. 

A similar  event,  involving  attempts  by 
prisoners  to  retrieve  a bag  of  money  from 
between  the  horns  of  an  angry  bull,  served 
as  one  of  the  top  tourist  draws  at  the  Texas 
Prison  Rodeo,  which  was  held  in  Huntsville 
from  1931  to  1986. 

As  stated  by  Mitchel  P.  Roth,  author 
of  Convict  Cowboys:  The  Untold  Story  of 
the  Texas  Prison  Rodeo,  the  event  was  de- 
liberately “ratcheted  up  to  make  it  more 
dangerous  and  crazy  [...]  to  distinguish  it 
from  free  world  rodeos.” 

Racked.com  reported  that  most  prizes 
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available  to  prisoners  at  the  Angola  rodeo 
range  from  115  to  1100.  Given  that  prison 
work  assignments  pay  from  10.02  to  10.20 
per  hour,  such  awards  create  a strong  incen- 
tive for  prisoners  to  risk  life  and  limb  for  the 
entertainment  of  tourists  and  prison  staff. 

While  some  prisoners  have  been  hurt 
and  killed  in  rodeo  events,  to  others  they  of- 
fer a form  of  redemption  - if  only  temporary. 

Participating  prisoners  look  forward  to 
the  rodeo.  “It  makes  me  feel  like  somebody,” 
said  prisoner  Milton  Billiot,  44.  “You  come 
to  Angola  with  a life  sentence;  you  don’t  feel 
like  a person  anymore.  You’re  a nobody.  This 
gives  me  a chance  to  be  somebody  again, 
to  entertain  the  people,  and  just  have  fun.” 

And  then  there’s  the  Arts  and  Crafts 
festival  at  the  rodeo,  where  prisoners  can  sell 
jewelry,  leather  crafts,  paintings  and  other 
handmade  items. 

“I’ve  seen  inmates  make  thousands  of 
dollars  on  a day,”  Fontenot  stated. 

The  proceeds  from  the  Angola  rodeo  go 
into  the  prison’s  Inmate  Welfare  Fund,  which 
is  supposed  to  benefit  the  prisoner  popula- 
tion and  has  been  used  to  build  a chapel  and 
purchase  recreational  equipment. 

The  rodeo  is  not  all  fun  and  games, 


though.  As  previously  reported  in  PEN, 
Louisiana  prison  administrator  James  H. 
Leslie  was  indicted  in  2006  on  federal 
charges  of  tampering  with  a witness  in 
connection  with  an  extortion  investigation 
involving  Dan  Klein,  Jr.,  a contractor  who 
provided  livestock  for  the  Angola  rodeo. 
Leslie  pleaded  guilty  and  was  sentenced  in 
May  2010  to  five  months  in  prison  plus  two 
years  on  supervised  release.  [See:  FLA,  July 
2010,  p.26;  Feb.  2007,  p.17]. 

When  the  rodeo  at  the  Oklahoma 
State  Penitentiary  (OSP)  was  shut  down 
in  2010,  it  ended  a 70-year  run.  “It  was  a 
major,  major  loss”  to  the  local  economy,  said 
Joe  Pichard,  who  owns  a family  restaurant 
near  the  prison  in  McAlester. 

“It  has  substantially  affected  our  tour- 
ism revenue  for  our  city,  and  that’s  why 
I’m  pushing  so  hard  to  get  this  back,”  said 
Kathy  Wall,  McAlester’s  manager  of  tour- 
ism. “[The  rodeo]  has  been  part  of  history 
here,  and  it  has  been  missed  tremendously. 
We  still  get  calls  from  people  all  over  the 
United  States  wanting  to  know  when  it  is 
and  if  we  will  get  it  back.” 

Wall  noted  that  89%  of  the  OSP  rodeo 
revenue  came  from  out-of-towners.  The 


event  was  closed  due  to  staff  shortages  and 
the  fact  that  the  stadium  requires  at  least 
$100,000  in  repairs. 

“The  state’s  looking  at  a $611  million 
[budget]  shortfall,  so  the  state  can’t  do 
much  to  help  with  OSP  funding, ’’said  Sean 
Wallace,  director  of  Oklahoma  Corrections 
Professionals. 

A bull  riding  organization,  Professional 
Bull  Riders,  Inc.,  is  interested  in  restarting 
the  OSP  rodeo,  and  local  law  enforcement 
has  expressed  an  interest  in  providing 
security. 

“There’s  a long  road  ahead  of  us  to  get 
it  back,  but  the  sheriff’s  office  is  on  board,” 
said  Rick  Wall  with  the  Pittsburgh  County 
Sheriff’s  Office. 

As  reported  by  Newsok.com,  sup- 
porters of  resurrecting  the  OSP  rodeo  face 
another  major  impediment:  slow-turning 
bureaucratic  cogs  in  gaining  approval 
from  the  Oklahoma  Department  of  Cor- 
rections. 

Sources:  Associated  Press , The  Oklahoman, 
ABC  News,  The  Economist,  www.huffington- 
post.com,  The  Times-Picayune,  www.racked. 
com,  www.itemonline.com 
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Ninth  Circuit  Declines  to  Enforce  Procedural  Bar 
when  Prison  Officials  Waive  Rule 


In  a January  12,  2016  decision,  the 
Ninth  Circuit  Court  of  Appeals  held 
that  a prisoner  successfully  exhausts  “such 
administrative  remedies  as  are  available” 
under  the  Prison  Litigation  Reform  Act 
(PLRA)  “despite  failing  to  comply  with 
a procedural  rule  if  prison  officials  ignore 
the  procedural  problem  and  render  a deci- 
sion on  the  merits  of  the  grievance  at  each 
available  step  of  the  administrative  process.” 

Before  the  Court  was  the  appeal  of 
California  prisoner  David  Reyes,  who  al- 
leged in  his  42  U.S.C.  § 1983  complaint 
that  prison  officials  were  deliberately 
indifferent  to  his  serious  medical  needs. 
Reyes  suffered  from  a degenerative  spine 
condition  in  January  2011  when  Dr.  Wesley 
Hashimoto  recommended  a regimen  of 
pain  medications  that  included  morphine. 

The  prison’s  Pain  Management  Com- 
mittee, which  included  Chief  Physician 
and  Surgeon  Dr.  Christopher  Smith  and 
Chief  Medical  Officer  Dr.  Scott  Heatley, 
originally  approved  the  medications  but 
ordered  they  would  be  gradually  reduced 
and  discontinued  entirely  by  June  2011. 
As  a result,  Reyes  filed  a grievance  assert- 
ing he  suffered  “unbelievable  pain”  due  to 
the  “drastic  changes”  to  his  medication 
regimen. 

In  response  to  his  grievance  Reyes 
was  interviewed  by  a physician’s  assistant 
(PA),  who  determined  that  morphine  was 
not  “‘medically  indicated’  because  Reyes 
was  functioning  well  with  his  current 
treatment.”  The  PA  also  stated  “The  Pain 
Management  Committee  determined 
narcotics  were  not  medically  necessary.” 
Reyes  then  pursued  the  next  two  levels  of 
the  grievance  process  with  similar  responses 
and  denials.  When  the  final  step  indicated 
he  had  exhausted  his  available  administra- 
tive remedies,  Reyes  filed  suit  against  Drs. 
Smith  and  Heatley,  as  well  as  other  prison 
officials. 

The  district  court  agreed  with  a mag- 
istrate judge’s  recommendation  that  the 
lawsuit  should  be  dismissed  under  the 
PLRA  due  to  Reyes’  failure  to  name  the 
physicians  in  his  grievance,  contrary  to  a 
California  prison  rule  that  requires  prison- 
ers to  “list  all  staff  member[s]  involved  in 
the  issue.” 

On  appeal,  the  Ninth  Circuit  found 


seven  other  circuits  had  dealt  with  the 
issue  of  a procedural  bar  under  the  PLRA 
for  a prisoner’s  failure  to  name  all  staff 
members  during  the  grievance  process. 
Each  found  that  where  “prison  officials 
opt  not  to  enforce  a procedural  rule  but 
instead  decide  an  inmate’s  grievance  on  the 
merits,  the  purposes  of  the  PLRA  exhaus- 
tion requirement  have  been  fully  served: 
prison  officials  have  had  a fair  opportunity 
to  correct  any  claimed  deprivation  and 
an  administrative  record  supporting  the 


prison’s  decision  has  been  developed.” 

The  appellate  court  agreed  and  de- 
clined to  enforce  procedural  rules  where 
prison  officials  had  failed  to  do  so.  Reyes’ 
grievance  provided  sufficient  notice  as  to 
“the  nature  of  the  wrong  for  which  redress 
[was]  sought.”  The  district  court’s  order 
of  dismissal  was  reversed  and  the  case 
remanded  for  further  proceedings,  where 
it  remains  pending.  See:  Reyes  v.  Smith, 
810F.3d654  (9th  Civ.  2016),  rehearing  and 
rehearing  en  banc  denied. 


More  Suicides,  Overdoses  and  Murders 
in  California  Prisons,  According  to 
Death  Review  Report 

by  Joe  Watson 


While  California’s  prison  population 
is  down,  homicides  among  state  pris- 
oners in  2013  were  up  sharply  over  previous 
years.  Deaths  from  drug  overdoses  in  Cali- 
fornia prisons  were  up,  too,  and  the  suicide 
rate  among  state  prisoners  was  more  than 
40%  above  the  national  average. 

That  was  the  analysis  of  the  federal 
Receiver’s  office,  which  since  2006  has  been 
tasked  with  fixing  the  California  Depart- 
ment of  Corrections  and  Rehabilitation’s 
broken  medical  care  system.  In  October 
2014,  the  Receiver  issued  a report  that  ex- 
amined 366  prisoner  deaths  that  occurred 
across  the  state  during  the  previous  year. 

“A  major  piece  of  the  quality  improve- 
ment program  is  the  death  review,”  Kent 
Imai,M.D.,  wrote  in  his  report  for  the  fed- 
eral Receiver’s  office.  “Rigorous  peer  review 
of  all  prison  deaths  identifies  serious  lapses 
in  care  and  records  numbers  of  preventable 
deaths.  The  death  review  has  been  used  to 
find  opportunities  for  systemic  improve- 
ment and  to  identify,  counsel,  and  sanction 
any  unsafe  [medical]  providers.” 

Of  the  366  prisoners  who  died  in 
2013,  the  death  reviews  found  that  35  were 
“possibly  preventable,”  meaning  that  more 
adequate  medical  care  “might  have  pre- 
vented or  significantly  delayed  the  patient’s 
death,”  according  to  Imai’s  analysis. 

By  comparison,  as  previously  reported 
in  PLN,  48  out  of  426  prisoner  deaths  in 
2006  were  deemed  to  have  been  “possibly 


preventable, ’’with  another  18  being  deemed 
“preventable.”  [See:  PLN,  Sept.  2008,  p.18]. 

In  the  35  “possibly  preventable”  2013 
deaths  - including  those  resulting  from 
cardiovascular  disease,  various  cancers,  liver 
disease  and  suicide  - the  death  reviews 
found  97  lapses  in  medical  care  ranging 
from  treatment  delays  to  “fragmentation” 
in  patient  care  or  a failure  to  identify 
symptoms,  as  well  as  almost  a dozen  other 
deficiencies. 

In  the  “possibly  preventable”  death  of 
a 35-year-old  male  prisoner  - who  report- 
edly had  “a  history  of  tracheostomy  and 
tracheal  stenosis”  - multiple  lapses  in  care 
contributed  to  his  death,  according  to  Imai’s 
report.  The  night  the  prisoner  died,  he  had 
been  placed  on  suicide  watch  in  an  acute 
mental  health  ward.  Yet  he  was  still  able  to 
insert  food  and  feces  into  his  tracheostomy, 
remove  the  “tracheostomy  appliance”  and 
“self-traumatize”  his  trachea  before  guards 
and  medical  staff  intervened. 

Guards  used  pepper  spray  on  the  pris- 
oner to  subdue  him,  then  “refused  to  extract 
the  patient  for  decontamination  and  assess- 
ment of  airway  adequacy,  despite  a medical 
order  to  do  so,  citing  a danger  of  assaultive 
behavior,”  Imai  wrote. 

After  harming  himself,  the  prisoner 
was  under  observation  by  nursing  staff  at 
purportedly  regular  intervals,  but  several 
hours  later  was  found  unresponsive  in  his 
cell.  It  took  10  minutes  for  staff  to  initiate 
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resuscitation,  according  to  Imai,  who  noted 
that  the  cause  of  death  was  “asphyxiation 
from  foreign  material  and  blood  in  his 
airway.” 

Suicide,  at  8%  of  prisoner  deaths, 
was  among  the  top  six  causes  of  death  in 
California  prisons  in  2013,  in  addition 
to  cancer  (26%),  end-stage  liver  disease 
(19%),  cardiovascular  disease  (14%),  drug 
overdoses  (7%)  and  homicide  (5%).  The  rate 
of  suicides  (22.5  per  100,000  prisoners  in 
2013)  was  41%  higher  than  the  U.S.  average 
the  previous  year. 

There  were  20  homicides  in  California 
prisons  in  2013,  including  the  death  of  a 
69-year-old  man  who  was  sexually  assaulted 
by  another  prisoner.  His  death  was  consid- 
ered “possibly  preventable”because  medical 
stafF  had  failed  to  conduct  a complete  ex- 
amination that  would  have  identified  the 
injuries  that  led  to  his  death. 

In  2008,  three  years  before  the  U.S. 
Supreme  Court  affirmed  an  order  requiring 
California  to  reduce  its  prison  population 
due  to  overcrowding,  there  were  just  seven 
homicides  in  state  prisons  (a  rate  of  4.1 
per  100,000,  compared  to  15  per  100,000 
in  2013).  In  addition  to  a “gang  subculture” 
and  the  “violent  lifestyle  for  many  of  the 
incarcerated  population,”  Imai  reported 
that  overcrowding  still  contributed  to  the 
“high  incidence  of  homicide  in  the  prison 
population.” 

He  also  wrote  that  both  drug  addic- 
tion and  depression  were  major  factors  in 
the  24  drug  overdose  deaths  that  occurred 
among  prisoners  in  2013.  In  fact,  the  rate 
and  number  of  overdoses  were  the  highest 


since  the  federal  Receiver  was  appointed  to 
improve  medical  care. 

Even  among  the  331  prisoner  deaths  in 
2013  that  were  deemed  “not  preventable,” 
peer  reviews  cited  206  lapses  in  medical 
care.  But  for  the  first  time  since  the  Receiver 
began  overseeing  prison  medical  care,  Imai 
wrote,  there  were  no  “definitely  or  likely 
preventable”  deaths  in  California’s  prison 
system. 

Imai’s  report  - aside  from  the  analysis 
of  suicides,  drug  overdoses  and  homicides 
- was  decidedly  upbeat  about  prisoner 
healthcare  in  California,  citing  “significant 
progress  on  several  fronts”  and  “favorable 
trends  in  the  rates  of  preventable  cardio- 
vascular death,  preventable  cancer  death” 
and  deaths  resulting  from  valley  fever,  a 
fungal  disease.  [See:  PLN,  June  2015,  p.46; 
July  2013,  p.28]. 

“The  continued  emphasis  on  account- 
able primary  care,  the  focus  on  ongoing 
clinical  education  and  training  through 
the  use  of  care  guides  and  other  tools,  the 
planned  concentration  of  patients  with 
severe  chronic  diseases  into  new  medically 
oriented  prison  facilities,  and  the  continued 
reductions  in  the  California  state  prison 
population,”  Imai  concluded  in  his  report, 
“are  expected  to  result  in  further  measur- 
able improvements  in  the  prevention  of 
unnecessary  suffering  and  death.” 

On  July  30, 2015,  Imai  released  another 
report  detailing  California  prison  deaths 
during  2014,  which  examined  the  cases  of 
319  prisoners  who  died  that  year.  The  top 
five  causes  of  death  were  the  same  as  in 
2013,  with  cancer  claiming  88  prisoners 


(28%),  68  deaths  due  to  end-stage  liver 
disease  or  liver  cancer  (21%),  54  deaths  due 
to  cardiovascular  disease  (17%), 23  suicides 
(7.2%)  and  19  drug  overdoses  (6%).  Ho- 
micide was  displaced  from  the  sixth  most 
frequent  cause  of  death  to  seventh,  at  nine 
murders  (2.8%). 

The  Receiver’s  report  on  deaths  in 
California’s  prison  system  in  2015  has 
not  yet  been  released.  Deaths  that  year 
included  the  particularly  gruesome  murder 
of  24-year-old  prisoner  Nicholas  Anthony 
Rodriguez,  who,  according  to  The  Guardian, 
was  found  at  CSP  Solano  in  May  2015, 
“sawed  nearly  in  two,  with  his  abdominal 
organs  and  most  chest  organs  removed.” 
His  body  was  stuffed  in  a trash  can  in  a 
bathroom  area.  Rodriguez’s  cellmate,  Je- 
sus Perez,  46,  who  is  already  serving  a life 
sentence,  was  charged  with  murder  and  has 
pleaded  not  guilty. 

Sources:  “Analysis  of  2013  Inmate  Death 
Reviews  in  the  California  Correctional 
Healthcare  System,  ” by  Kent  Imai,  M.D. 
(Oct.  27,  2014);  “Analysis  of  2014  Inmate 
Death  Reviews  in  the  California  Correctional 
Healthcare  System,  ” by  Kent  Imai,  M.D. 
(July  30,  2015);  www.cphcs.ca.gov;  www. 
theguardian.  com 
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$500,000  in  Settlements  after  Utah  Prisoner  Dies  when  Medical 
Technician  Doesn't  Show  up  for  Work 

by  Christopher  Zoukis 


On  April  5,2015,  Ramon  C.  Estrada, 
62,  incarcerated  since  2005,  died  at 
the  Utah  State  Prison  due  to  an  apparent 
heart  attack  related  to  renal  failure.  His 
death  was  preceded  by  two  days  of  missed 
dialysis  treatments  because  a medical 
technician  had  failed  to  show  up  for  work. 
Estrada  was  scheduled  to  be  paroled  within 
three  weeks. 

At  the  time  of  his  death,  University 
of  Utah  Health  Care  had  been  providing 
dialysis  services  at  the  prison  for  seven  years. 
The  university  operates  17  dialysis  clinics  in 
Utah,  Idaho  and  Nevada. 

After  Estrada  died,  prison  officials 
transported  six  prisoners,  who  had  also 
missed  dialysis  treatments,  to  a local  hos- 
pital for  evaluation.  Two  were  deemed  in 
good  condition  and  returned  to  the  prison; 
the  others  were  admitted  for  observation. 

University  of  Utah  Hospital  spokes- 
person Kathy  Wilets  released  a statement 
saying,  “We  have  a responsibility  to 
provide  care  for  patients.  We  will  now 
conduct  a thorough  review  of  the  cir- 
cumstances that  led  to  this  unacceptable 
mistake  and  will  take  whatever  steps  are 
necessary  to  improve  communications 
and  procedures.” 

According  to  Utah  Department  of 
Corrections  (UDC)  spokesperson  Brooke 
Adams,  those  steps  include  providing  prison 
staff  with  the  technicians’  phone  numbers, 
ensuring  prison  staff  are  notified  when 
technicians  report  to  provide  treatment  and 
requiring  nurses  to  make  more  detailed  notes 
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regarding  prisoners’  medical  conditions. 

Following  an  autopsy  by  the  Utah  State 
Medical  Examiner’s  Office,  the  Unified  Po- 
lice Department  launched  an  investigation 
into  Estrada’s  death.  Dr.  Richard  Garden, 
the  prison  system’s  Clinical  Services  Bureau 
(CSB)  director,  was  placed  on  leave  pend- 
ing an  internal  investigation.  He  was  later 
reinstated  - but  as  a “medical  doctor,”  not 
as  CSB  director. 

Other  staff  members  involved  in 
Estrada’s  death  faced  disciplinary  action. 
Prison  officials  fired  a physician’s  assistant 
and  supervising  nurse,  while  another  nurse 
was  demoted  and  a third  was  suspended  for 
40  hours.  Shortly  after  Estrada  died,  the 
Utah  Department  of  Health  launched  its 
own  review  of  the  dialysis  program. 

In  December  2015,  the  UDC  agreed 
to  pay  $400,000  to  Estrada’s  family  to  settle 


On  January  1, 201 6, the  Fifth  Circuit 
Court  of  Appeals  held  that  a Louisiana 
prisoner  may  sue  prison  officials  for  failing 
to  credit  him  with  good  conduct  time  which 
would  have  shortened  his  sentence. 

State  prisoner  Kenneth  Owens  was 
sentenced  to  thirty  years  at  hard  labor  on 
January  4,  1989.  Under  La.  Stat.  Ann.  § 
571.3,  he  was  eligible  to  receive  good  time 
credits  for  good  behavior,  labor  or  self- 
improvement  activities.  He  signed  a form, 
effective  April  27, 1988,  to  receive  “double” 
good  time  - thirty  days  of  good  time  for 
every  thirty  days  served  - instead  of  incen- 
tive wages.  In  1997  and  2003  he  signed 
similar  forms,  which  were  dated  effective 
January  5, 1997. 

Owens  complained  that  the  effective 
date  should  have  been  his  sentencing  date: 
January  4,  1989.  He  exhausted  his  state 
administrative  remedies  seeking  correction 
of  the  effective  date,  then  filed  a petition  for 
an  emergency  state  writ  of  habeas  corpus. 

The  trial  court  dismissed  the  petition 
and  Owens  appealed.  The  Court  of  Appeals 


their  wrongful  death  suit.  According  to  the 
Salt  Lake  Tribune,  state  officials  agreed  to 
the  settlement  as  a means  of  curtailing  the 
cost  of  litigation  and  not  as  an  admission 
of  wrongdoing.  See:  Estrada  v.  Crowther, 
U.S.D.C.  (D.  Utah),  Case  No.  2:15-cv- 
00433-DS. 

In  March  2016  the  University  of 
Utah  clinic  responsible  for  dialysis  treat- 
ment at  the  Utah  State  Prison  agreed  to 
pay  $100,000  to  settle  the  lawsuit  filed 
by  Estrada’s  family.  At  that  time,  Wilets 
expressed  regret  over  the  “scheduling  error” 
that  resulted  in  Estrada’s  death  and  said  the 
university  had  made  changes  to  ensure  that 
such  lapses  do  not  happen  again. 

Sources:  Associated  Press,  www. stltrib.com, 
www.  news.yahoo.  com,  www.startribune.  com, 
wwwfox!3now.  com 


held  that  pursuant  to  Cox  v.  Whitley,  612 
So.2d  158  (La.  Ct.  App.  1992),  prisoners 
who  were  sentenced  after  July  1, 1982,  and 
who  were  otherwise  eligible  for  diminution 
of  sentence,  were  eligible  to  receive  double 
good  time  credits  from  the  date  of  their 
sentencing  regardless  of  any  subsequent 
statutes  limiting  double  good  time  credits 
or  any  forms  signed  by  the  prisoners.  Thus, 
the  appellate  court  reversed  and  remanded 
the  case,  and  the  prison  system  credited 
Owens  with  double  good  time  credits  from 
the  date  of  his  sentence  - a total  of  1,256 
days. This  resulted  in  his  release  from  prison. 

Owens  then  filed  a federal  civil  rights 
suit  pursuant  to  42  U.S.C.  § 1983,  alleging 
that  prison  officials  had  subjected  him  to 
false  imprisonment  and  violated  his  rights 
under  the  14th  Amendment  by  failing  to 
properly  calculate  his  good  time  credits, 
thus  preventing  his  early  release  from 
custody. 

The  defendants  filed  a motion  for  sum- 
maryjudgment  on  the  grounds  of  qualified 
immunity.  The  magistrate  judge  issued  a 
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Missouri  Governor  Doesn't  Have 
to  Serve  as  Public  Defender 


report  and  recommendation  (R&R)  that 
the  district  court  deny  the  motion.  The  de- 
fendants did  not  object  to  the  R&R,  which 
was  adopted  in  relevant  part  by  the  court. 

The  defendants  then  filed  an  inter- 
locutory appeal.  The  Fifth  Circuit  noted 
that,  because  the  defendants  had  failed  to 
object  to  the  magistrate’s  R&R,  appellate 
review  was  limited  to  whether  the  district 
court  committed  plain  error  in  denying 
summary  judgment  based  on  a qualified 
immunity  defense. 

The  Court  of  Appeals  held  the  due 
process  clause  of  the  14th  Amendment  is 
implicated  when  a prisoner  is  held  after  the 
legal  authority  to  imprison  him  has  expired. 
Those  due  process  rights  extend  to  statu- 
tory good  time  credits.  Additionally,  Cox 
had  established  that  Owens’  good  time  was 
objectively  unreasonable  under  clearly  estab- 
lished law;  therefore,  the  defendants  were  not 
entitled  to  qualified  immunity,  and  the  fact 
that  Owens’  release  had  subsequently  been 
revoked  did  not  change  that  fact. 

The  judgment  of  the  district  court  was 
affirmed  and  the  case  remanded  for  further 
proceedings.  See:  Owens  v.  Stalder,  638  Fed. 
Appx.  277  (5th  Cir.  2016). 


IN  A LETTER  DATED  AUGUST  2,  201  6,  THE 

director  of  Missouri’s  Public  Defender 
System  called  for  Governor  Jay  Nixon  - a 
licensed  lawyer  who  was  a four- term  Attor- 
ney General  before  being  elected  governor 
- to  represent  an  indigent  defendant  in  Cole 
County.  State  Public  Defender  Michael 
Barrett  cited  MRS  Section  600.042.5, 
which  allows  him  to  “[djelegate  the  legal 
representation  of  any  person  to  any  member 
of  the  state  bar  of  Missouri.” 

In  attempting  to  enlist  Governor 
Nixon  to  assist  his  overburdened  office, 
Barrett  wrote,  “[Gjiven  the  extraordinary 
circumstances  that  compel  me  to  entertain 
any  and  all  avenues  for  relief,  it  strikes  me 
that  I should  begin  with  the  one  attorney 
in  the  state  who  not  only  created  this  prob- 
lem, but  is  in  a unique  position  to  address 
it,”  referring  to  inadequate  funding  for  the 
State  Public  Defender  System. 

Nixon  fired  back  that  Barrett’s  appoint- 
ment was  illegal.  “It  is  well  established  that 
the  public  defender  does  not  have  the  legal 


authority  to  appoint  private  counsel,”  said 
Scott  Holste,  the  governor’s  spokesman.  On 
August  25,2016,  Circuit  Judge  Patricia  Joyce 
agreed,  ruling  that  Nixon  should  not  be  re- 
quired to  personally  serve  as  a public  defender. 

“It  is  my  hope  that  following  today’s 
order  denying  this  patently  unlawful  action, 
the  Office  of  Public  Defender  will  now  re- 
turn its  attention  to  the  job  it  has  to  do,  and 
the  resources  already  available  with  which 
to  do  it,”  Governor  Nixon  stated. 

In  2009,  Missouri’s  State  Public 
Defender  System  was  the  second-lowest- 
funded  in  the  nation.  A 2014  study 
recommended  that  the  office  hire  almost 
270  more  attorneys  to  handle  up  to  100,000 
criminal  cases  every  year.  According  to  Bar- 
rett, public  defenders  have  caseloads  of  125 
to  over  200  cases  at  a time,  resulting  in  his 
attempt  to  draft  the  governor  into  helping 
out.  At  the  very  least,  his  efforts  served  to 
publicize  the  problems  facing  his  office. 

Source:  www.stltoday.com 
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most  pertinent  to  civil  litigation  gives 
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Attica  Prison  Guards  Who  Viciously  Beat 
Prisoner  Avoid  Jail  Time  but  Lose  Jobs 


George  Williams,  now  33,  was  in 
his  prison  cell  watching  TV  as  the 
scene  that  would  lead  to  his  brutal  beat- 
ing unfolded  below  him.  Williams’  ordeal 
began  during  mail  call  in  New  York’s  Attica 
Correctional  Facility.  On  August  9,  2011, 
dozens  of  prisoners  talking  loudly  at  the 
same  time  filled  the  dayroom.  A frustrated 
guard  yelled  at  them  to  “Shut  the  [expletive] 
up.”  An  equally  agitated  prisoner  replied 
from  an  upper  tier,  “You  shut  the  [exple- 
tive] up.” 

Minutes  later  three  guards  raced  up 
the  stairs,  dragged  Williams  from  his  cell 
and  pummeled  him  with  their  fists,  feet 
and  batons.  Williams,  who  is  5’8”  and  170 
lbs.,  could  only  lay  curled  up  on  the  floor 
begging  for  his  life. 

Sgt.  Sean  Warner,  5 ’ 1 1 ” and  240 
lbs.;  Keith  Swack,  6’3”  and  300  lbs.;  and 
Matthew  Rademacher,  6’0”  and  260  lbs. 
brutalized  Williams  for  about  two  min- 
utes before  summoning  more  guards.  Erik 
Hibsch  was  one  of  several  other  guards 
who  joined  in  the  beating.  At  one  point 
a guard  stomped  on  a plastic  safety  razor, 
pried  out  one  of  the  blades  and  said,  “Here’s 
the  weapon.” 

Williams’ ordeal  did  not  end  there.  Un- 
able to  walk,  he  was  handcuffed  and  shoved 
to  the  bottom  of  a stairway,  landing  on  his 
shoulder.  Guards  then  picked  him  up  and 
smashed  his  face  against  a wall.  When  his 
assailants  attempted  to  place  him  in  solitary 
confinement,  the  guard  in  charge  refused, 
saying,  “We  can’t  take  him  in  here  looking 
like  that.” 

At  the  infirmary,  a prison  doctor 
determined  that  Williams’  injuries  were 
too  extensive  and  had  him  transported  to 
Warsaw  hospital.  But  even  the  doctors  at 
Warsaw  were  not  equipped  to  treat  him, 
and  sent  him  to  the  Erie  County  Medical 
Center  in  Buffalo. 

Williams  suffered  a broken  collarbone 
and  multiple  cracked  ribs;  both  his  legs  were 
broken  and  an  eye  socket  was  fractured. 
Congealed  blood  clogged  his  sinus  cavity 
and  he  had  multiple  cuts  and  bruises  all 
over  his  body.  One  leg  required  surgical 
realignment  by  implanting  a plate  secured 
by  six  screws. 

Charles  Bisesi,  a former  prisoner  who 
witnessed  Williams  being  dragged  away, 


initially  thought  he  was  wearing  a red  shirt 
only  to  realize  it  was  actually  soaked  with 
blood.  Raymond  Sanabria,  a porter  on  the 
block  where  Williams  was  beaten,  was  told 
by  guards  to  “hurry  up  and  clean  up  the 
blood.”  He  told  State  Police  that  the  order 
came  with  a warning  to  keep  his  mouth 
shut  about  what  had  happened. 

Another  porter,  Peter  Thousand, 
was  ordered  by  Rademacher  to  clean  up 
bloodstains  inside  the  captain’s  office 
where  the  guards  had  gathered  after- 
ward. Thousand  delivered  a bag  filled 
with  bloody  shirts  to  a large  barbecue 
pit  where  they  were  presumably  burned. 
Witnesses  also  told  investigators  that 
Williams  was  not  the  prisoner  who  had 
provoked  the  guards  by  yelling  at  them 
to  shut  up. 

Attica  is  best  remembered  for  the 
September  1971  riot  in  which  43  people 
died  and  89  were  injured.  The  facility  cur- 
rently holds  over  2,200  prisoners  who  are 
double-bunked  in  single-man  cells.  It  is 
mostly  staffed  by  rural  white  guards  while 
its  population  is  predominantly  urban 
blacks  from  New  York  City.  Williams’ 
beating  took  place  approximately  a month 
before  the  40th  anniversary  of  the  infamous 
Attica  riot. 

On  December  13,  2011,  Warner, 
Rademacher,  Swack  and  Hibsch  were 
charged  with  first-degree  gang  assault, 
falsifying  reports  and  tampering  with 
evidence.  It  was  the  first  time  gang  assault 
charges  had  been  brought  against  guards 
for  beating  a prisoner. 

Warner,  Rademacher  and  Swack  were 
also  named  as  defendants  in  at  least  five 
civil  cases  over  the  past  seven  years.  Those 
cases  involved  a variety  of  allegations,  from 
assault  and  fabrication  of  evidence  (weap- 
ons) to  racial  discrimination.  As  of  March 
2015  one  case  had  been  settled,  with  the 
settlement  including  an  award  of  damages 
and  legal  fees,  while  two  were  dismissed  and 
two  remained  pending. 

Williams  filed  a federal  civil  rights 
complaint  seeking  damages  against  the 
guards  who  had  assaulted  and  severely  in- 
jured him.  See:  Williams  v.  Swack,  U.S.D.C. 
(W.D.  NY),  Case  No.  l:13-cv-00974- 
WMS-JJM. 

On  March  5,  2015,  Warner,  Radem- 


acher and  Swack  pleaded  guilty  to 
misdemeanor  charges  of  misconduct  and 
resigned  their  positions  as  state  prison 
guards.  Hibsch  was  granted  immunity  in 
exchange  for  providing  evidence  against  his 
former  coworkers.  All  of  the  guards  were 
allowed  to  keep  their  pensions. 

Following  the  guilty  pleas,  on  May 
18,  2015  the  office  of  the  New  York  At- 
torney General  (AG)  provided  notice  to 
Warner,  Rademacher  and  Swack  that  it 
would  no  longer  pay  for  their  defense 
costs  in  Williams’  civil  rights  suit.  The 
AG’s  office  had  been  covering  their 
defense  pursuant  to  state  law  related  to 
public  employees.  However,  as  stated  by 
AG  counsel  Megan  Levine,  the  state 
would  no  longer  provide  for  the  guards’ 
civil  defense  because  they  had,  per  their 
guilty  pleas,  “admitted  to  a knowing  com- 
mitment of  an  act  outside  the  scope  of 
[their]  employment.” 

On  June  18,2015,  Radenbacher  sought 
reversal  of  the  AG’s  decision  to  stop  paying 
for  his  civil  defense  through  a special  pro- 
ceeding in  New  York’s  Wyoming  County 
Supreme  Court.  See:  Rademacher  v.  Schnei- 
derman,  Wyoming  County  Supreme  Court 
(NY),  Index  No.  47824. 

Williams  called  the  final  outcome  of 
the  criminal  prosecutions  “crazy,”  but  said 
he  was  glad  the  guards  had  lost  their  jobs. 
His  attorney,  Edward  Sivin,  said  the  guards’ 
actions  were  “malicious  and  sadistic,”  and 
vowed  to  pursue  a favorable  settlement  in 
Williams’  civil  rights  case,  which  remains 
pending. 

According  to  a December  11,2015  ar- 
ticle in  the  New  York  Times,  Donald  Huber, 
a specialist  in  the  U.S.  Army  who  grew  up 
in  the  town  of  Attica,  heard  about  Wil- 
liams’ beating  and  knew  one  of  the  guards 
involved  in  the  assault.  Huber  set  up  an 
online  fundraising  campaign  for  Williams 
that  collected  $5,800  in  donations,  which 
Williams  will  use  to  pursue  his  career  as 
a barber. 

“It  was  almost  unimaginable,”  Wil- 
liams said  of  the  fundraiser.  “I  never  thought 
people  would  care.”  He  added,  referring  to 
Huber,  “This  man  really  stepped  up.”  Fi 

Sources:  The  New  York  Times,  New  York 
Daily  News 
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California  Prison  Employees  Reap 
Staggering  Overtime  Payments 

by  Christopher  Zoukis 


These  are  flush  times  for  Califor- 
nia  prison  workers.  In  2014,  California 
Department  of  Corrections  and  Rehabilita- 
tion (CDCR)  employees  hit  a six-year  high 
for  overtime  pay,  receiving  $575  million 
in  overtime  despite  a major  decline  in  the 
state’s  prison  population. 

Over  a third  of  CDCR  guards  (more 
than  8,000)  were  paid  over  $100,000  in 
total  wages,  including  overtime,  in  2014. 
By  contrast,  only  10%  of  the  state’s  prison 
guards  (around  2,400)  had  been  compen- 
sated at  that  rate  in  2006. 

A three-judge  federal  court,  citing 
extreme  overcrowding,  ordered  the  CDCR 
to  significantly  reduce  its  population  in  late 
2009.  From  the  time  of  that  mandate  to 
2015,  the  number  of  California  prisoners 
declined  by  over  25%  while  the  number  of 
prison  guards  dropped  by  just  10%. 

Yet  during  that  same  time  period  the 
CDCR’s  payroll  costs  increased  5.3%,  with 
collective  base  pay  awarded  to  members  of 
the  California  Correctional  Peace  Officers 
Association  (CCPOA,  the  union  that 
represents  about  29,000  prison  employees) 
reaching  $2.1  billion  plus  $340  million  in 
overtime  in  2015. 

Much  of  the  increase  in  payroll  costs 
has  been  due  to  overtime  compensation 
paid  to  guards,  who,  in  some  cases,  received 
overtime  amounting  to  more  than  100% 
of  their  base  pay.  For  example,  the  CDCR 
guard  who  earned  the  most  overtime  in 
2014  was  Lt.  Jeffrey  Nixon  at  the  Parlin 
Fork  Conservation  Camp.  Nixon  took 
home  $162,048  in  overtime  compensation 
in  addition  to  his  base  pay  of  $105,204. 

CDCR  officials  have  said  the  growth  in 
overtime  pay  is  largely  due  to  lower  numbers 
of  correctional  staff.  To  remedy  that  situation, 


in  January  2015  the  CDCR  announced  its 
intention  to  hire  7,000  new  guards. 

However,  by  no  means  is  the  trend  of 
increased  overtime  pay  limited  to  prison 
guards.  While  most  overtime  went  to  front- 
line staff,  29  doctors  and  nurses  made  over 
$100,000  in  overtime  too,  a number  of 
which  were  able  to  double  their  base  pay. 

With  an  in-state  population  of  about 
124,400  prisoners  and  less  than  400  doctors 
to  treat  them,  CDCR  physicians  are  often 
overburdened  and  forced  to  work  overtime. 
This  is  typical  of  many  healthcare  workers 
in  and  outside  of  prison;  what  is  unusual, 
though,  is  that  CDCR  doctors  are  allowed 
to  receive  overtime  pay  while  federal  rules 
prohibit  their  colleagues  who  are  not  em- 
ployed in  prisons  from  doing  so. 

In  the  CDCR,  physicians  who  re- 
spond to  emergencies  or  agree  to  be  on  call 
are  rewarded  with  compensatory  time  off. 
Once  such  unused  time  reaches  480  hours, 
they  receive  cash  for  additional  hours 
worked.  Under  this  payment  arrange- 
ment, Dr.  Jack  Wong,  chief  surgeon  at 
the  North  California  Youth  Correctional 
Center,  made  $266,679  in  base  pay  plus 
$298,660  in  overtime  in  2014.  He  was  the 
state’s  leader  in  overtime  compensation. 
Other  prison  doctors  were  well-paid,  too. 
Dr.  Somkiet  Pajong  at  the  Salinas  Valley 
State  Prison  received  $262,750  in  base  pay 
and  $225,221  in  overtime,  while  Dr.  Hou 
Nguyen  at  the  California  Health  Care 
Facility  in  Stockton  made  $262,750  in  base 
pay  plus  $175,267  in  overtime. 

According  to 
CDCR  spokesman 
Bill  Sessa,  “It  can  be 
difficult  for  someone 
in  that  position  to 


use  the  extra  time  because  of  the  demands 
of  their  job,  so  it  accumulates  sometimes 
over  more  than  a single  year.”  Critics,  how- 
ever, are  dubious  about  such  hefty  overtime 
pay  and  the  special  rules  governing  com- 
pensation for  CDCR  doctors. 

In  March  2016,  the  CCPOA  proposed 
a new  contract  with  the  state.  According 
to  the  Legislative  Analyst’s  Office,  the 
contract  would  incrementally  increase  com- 
pensation paid  to  the  union’s  members  by 
a cumulative  $316.8  million  (9.3%)  in  pay 
raises  by  fiscal  year  2018-19,  plus  around 
$272  million  in  other  costs. 

Despite  the  CDCR’s  stated  intent  to 
decrease  the  burden  of  overtime  pay  by 
hiring  more  guards,  the  CCPOA’s  proposal 
would  significantly  ease  restrictions  on 
overtime  by  allowing  prison  employees  to 
factor  paid  off-duty  days  (such  as  military 
training  leave,  jury  duty  and  subpoenaed 
witness  leave)  into  their  40-hour  work 
week.  Once  employees  exceed  40  hours  per 
week,  including  any  paid  leave,  they  receive 
overtime  at  a rate  of  time-and-a-half. 

The  new  contract  was  approved  by  the 
CCPOA’s  membership  and  signed  by  Gov- 
ernor Jerry  Brown  in  May  2016.  Pursuant  to 
the  contract,  prison  employees  will  start  con- 
tributing to  a retirement  benefits  trust  fund 
with  matching  payments  by  the  state;  the  net 
effect  of  the  contract  will  be  a 5 .3%  increase  in 
base  pay  for  most  CDCR  guards.  FI 

Sources:  www.utsandiego.com,  www.sandi- 
egouniontribune.  com,  www.  sacbee.  com 
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Prominent  Texas  Capital  Defense  Attorney  Suspended  for  a Year 


David  Dow  has  near-legendary 
status  among  death  penalty  at- 
torneys in  Texas.  He  works  pro  bono  for 
clients  whose  lives  literally  depend  on 
him;  he  takes  their  cases  after  they  arrive 
on  death  row,  often  seeking  to  right  the 
wrongs  committed  by  their  trial  lawyers. 
Because  the  Court  of  Criminal  Appeals, 
the  highest  appellate  court  for  criminal 
cases  in  Texas,  has  exclusive  jurisdiction 
over  appeals  filed  by  capital-sentenced 
defendants,  that  is  the  court  Dow  usually 
appears  before. 

But  the  Court  doesn’t  appreciate 
Dow,  whose  strong  advocacy  for  death  row 
prisoners  is  seen  as  disruptive  or  an  attack 
on  the  criminal  justice  system  itself.  Dow, 
who  founded  the  Texas  Innocence  Network 
and  has  represented  over  100  prisoners 
sentenced  to  death,  wouldn’t  have  it  any 
other  way. 

However,  being  disfavored  by  the 
Court  of  Criminal  Appeals  comes  with 
a price.  On  January  14,  2015,  Dow  was 
found  in  contempt  and  suspended  from 
practicing  before  the  Court  for  one  year 
because  he  had  filed  a motion  a day  late. 
See:  In  re  Dow,  2015  Tex.  Crim.  App.  Un- 
pub. LEXIS  149  (Tex.  Crim.  App.  2015), 
rehearing  denied. 

That  harsh  sanction  was  all  the  more 
egregious  given  the  appellate  court’s  history 
of  not  disciplining  other  attorneys  who  were 
asleep,  drunk  or  otherwise  incompetent 
during  criminal  trials. 

“There  is  no  question  that  the  pun- 
ishment imposed  on  David  Dow  by  the 
[Court]  was  unprecedented,  dispropor- 
tionate and  excessive,”  said  Laura  Arnold, 
co-chair  of  the  Laura  and  John  Arnold 
Foundation  and  former  member  of  the  na- 
tional board  of  directors  for  the  Innocence 
Project.  “There  is  strong  reason  to  believe 
that  the  magnitude  of  Dow’s  sanction  was 
rooted  in  nothing  more  than  sheer  political 
retribution.” 

Dow  had  been  warned  previously,  in 
2010,  that  late  filings  may  result  in  his 
suspension.  With  respect  to  the  allega- 
tion that  the  Court’s  harsh  discipline  was 
political  in  nature,  he  had  previously  had  a 
conflict  with  Court  of  Criminal  Appeals 
Judge  Sharon  Keller,  who  refused  to  accept 
a capital  punishment  appeal  filed  by  Dow’s 


by  Matt  Clarke 

office  15  minutes  past  the  court’s  5:00  p.m. 
closing  time.  His  office  had  experienced  a 
problem  with  its  computer  system,  and  the 
attorney  requested  a few  extra  minutes  so 
the  filing  could  be  hand-delivered.  Keller’s 
response  to  that  request  was  “we  close  at 
five.”  As  a result,  the  appeal  was  not  filed 
and  death  row  prisoner  Michael  W.  Richard 
was  executed  that  evening,  on  September 

25,2007. 

Dow’s  complaints  against  Judge  Keller 
stemming  from  that  incident  resulted  in  an 
ethics  investigation  and  reprimand  against 
Keller  that  was  later  overturned  by  a special 
court  of  review.  [See:  PLN,  Jan.  2014,  p.38; 
Sept.  2010,  p.20;  Aug.  2009,  p.34].  Keller 
was  the  presiding  judge  at  Dow’s  January 
2015  suspension  hearing. 

On  March  18,  2015,  around  300 
Texas  attorneys  filed  a petition  with  the 
Texas  Supreme  Court  seeking  a declaratory 
judgment,  or  writ  of  mandamus,  overturn- 
ing Dow’s  suspension.  The  petition  noted 
that  the  trial  defense  attorney  in  the  case 
Dow  had  been  handling  failed  to  disclose 
mitigating  evidence,  tell  the  jury  his  client 
was  mentally  ill  or  call  even  a single  wit- 
ness during  the  punishment  phase.  But 
for  those  egregious  errors,  Dow  would  not 
have  had  to  step  in  at  the  last  minute  and 
file  a motion  seeking  to  stay  the  execution. 
Essentially,  it  argued  that  Dow  had  been 
suspended  for  doing  what  the  trial  attorney 
should  have  done  in  the  first  place. 

The  petition  also  argued  that  the  Texas 
Supreme  Court  has  the  exclusive  author- 
ity to  regulate  the  practice  of  law,  and  the 
Court  of  Criminal  Appeals  overstepped 
its  authority  and  denied  Dow  due  process 
when  it  suspended  him  absent  malpractice, 
dishonorable  conduct  or  fraud.  It  contended 
that  the  one-year  suspension  was  purely 
punitive  and  should  be  set  aside.  The  peti- 
tion also  argued  that  the  Court’s  deadline 
was  not  clear;  the  procedural  rules  state 
that  seven  days  are  allowed  for  filing  cer- 
tain motions  in  death  penalty  cases,  yet  an 
example  following  the  rule  indicated  that 
filings  could  be  submitted  within  eight  days. 

Miguel  Angel  Paredes,  the  death  row 
prisoner  in  whose  case  Dow  had  filed  the 
offending  late  motion  - resulting  in  his 
suspension  - was  executed  on  October  28, 
2014. 


The  petition  in  support  of  Dow 
further  noted  that  harshly  sanctioning  a 
death  penalty  attorney  for  a minor  infrac- 
tion could  have  a chilling  effect  on  other 
defense  counsel:  “The  [Court  of  Criminal 
Appeals’]  extraordinary  construction  of 
this  rule,  and  decision  that  the  penalty  for 
the  filing  would  be  a one-year  suspension 
will  undoubtedly  cause  other  attorneys  in 
Dow’s  position  to  decide  not  to  file  docu- 
ments for  inmates  facing  execution....  As 
a result,  people  may  die,  some  of  them 
innocent,  with  valid  claims  their  court- 
appointed  and  publicly-paid  lawyers  failed 
to  develop  out  of  fear  of  sanction  by  the 
[Court].” 

On  June  26, 2015,  the  Texas  Supreme 
Court  issued  a per  curiam  ruling  in  which 
it  held  it  had  no  authority  to  intervene  in, 
or  overturn,  the  disciplinary  action  taken 
against  Dow. 

“The  Court  of  Criminal  Appeals  has 
not  undertaken  to  determine  what  lawyers 
may  practice  before  it,”  the  Supreme  Court 
wrote,  addressing  the  argument  that  the 
appellate  court  had  overstepped  its  bounds 
in  regulating  the  practice  of  law  in  Texas. 
“Rather,  it  has  imposed  a sanction  for  the 
violation  of  a rule  that  provides  for  such  a 
sanction.  This  in  no  way  threatens  our  au- 
thority to  regulate  the  Texas  bar.”  See:  J?z  re 
Dow,  481  S.W.3d  215  (Tex.  2015). 

In  its  decision,  the  Texas  Supreme 
Court  affirmed  Dow’s  ability  to  represent 
his  current  clients  before  the  Court  of 
Criminal  Appeals,  though  he  would  not 
be  able  to  take  on  new  clients  through  the 
duration  of  the  suspension. 

A November  2015  article  by  law 
student  William  DuBose,  published  on 
Dailykos.com,  summed  up  the  popular 
perception  of  the  discipline  imposed  by  the 
Court  of  Criminal  Appeals:  “More  than 
just  exercising  a personal  vendetta  against 
Dow,  the  [Court]  was  sending  a message 
that  zealous  death  penalty  lawyering  is 
punishable  by  sanction.  Those  who  are  will- 
ing to  challenge  the  court  and  consistently 
fight  to  the  death  for  clients  are  treated 
with  contempt.”!^ 

Sources:  www.slate.com,  www.texasmonthly. 
com,  www.dailykos.com,  www.texastribune. 
org,  www.  mystatesman.  com 
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If  the  Risk  is  Low,  Let  Them  Go 


Back  in  1978,  Mujahid  Farid  had 
already  decided  to  turn  his  life  around 
when  he  entered  the  New  York  prison 
system  to  begin  a 15-year-to-life  sentence 
for  attempted  murder  of  an  NYPD  officer. 

Held  in  Rikers  Island  while  his  trial 
was  pending,  Farid  studied  for  - and  passed 
- a high  school  equivalency  exam.  Over  the 
next  decade  and  a half  “behind  the  walls” 
he  earned  four  college  degrees,  including 
a master’s  in  sociology  from  SUNY  New 
Paltz  and  another  in  ministry  from  New 
York  Theological  Seminary. 

In  the  late  1980s  he  helped  establish 
an  HIV/AIDS  peer  education  project  that 
grew  into  the  acclaimed  program  known  as 
PACE,  Prisoners  for  AIDS  Counseling  and 
Education,  and  began  teaching  sociology 
courses  to  people  seeking  their  alcohol  and 
substance  abuse  counseling  certification. 

By  1993,  Farid  had  served  his  mini- 
mum sentence  and  was  eligible  for  a hearing 
before  the  New  York  Parole  Board.  Given 
how  hard  he  had  worked  to  redeem  himself, 
no  one  could  blame  him  for  being  optimis- 
tic that  they  would  agree  to  his  release. 

Instead,  they  spent  five  minutes  asking 
him  curt  questions  focused  entirely  on  his 
original  offense.  Then  the  hearing  ended. 

“Not  one  bit  of  my  progress  and  reha- 
bilitative efforts  mattered,”  Farid  recalls.  “I 
was  denied  parole  because  of  something  that 
was  immutable,  that  could  never  change.” 

He  was  denied  parole  “again  and 
again, "until  his  10th  attempt  in  2011,  when 
he  was  61  years  old. 

“Over  the  years,  the  process  breaks  a 
lot  of  people  down,”  he  says.  “Many  take  it 
personally.  I realized  it  was  common  parole 
board  practice.” 

• • • 

Now  aged  66,  Farid  recently  met  me 
at  8:30  a.m.  on  a Monday  morning  at  his 
office  in  Harlem,  where  he  had  been  atwork 
since  the  building  opened  hours  earlier.  In 
a firm  and  encouraging  tone,  tinged  with 
polite  impatience,  he  explained  how  upon 
his  release  from  prison,  he  couldn’t  forget 
“the  broken  parole  system  I had  dealt  with” 
and  the  men  he  left  behind. 

New  York’s  prison  population  has 
greyed  rapidly  in  the  last  15  years.  Even  as 
the  number  of  people  locked  up  fell  by  23 


by  Renee  Feltz,  The  Indypendent 

percent,  those  aged  50  or  older  ballooned 
nearly  85  percent,  reaching  9,200  people. 
This  echoes  a national  trend  of  the  elderly 
being  the  fastest  growing  part  of  the  prison 
population.  By  2030,  they  will  number 
400,000,  or  nearly  one-third  of  the  U.S. 
prison  population. 

While  50  may  not  seem  that  old,  most 
medical  experts  agree  that  incarcerated 
people  age  much  faster  than  those  on  the 
outside.  They  suffer  higher  rates  of  chronic 
illness  and  conditions  related  to  drug  and 
alcohol  abuse,  such  as  liver  disease  and 
hepatitis.  Data  from  the  New  York  Depart- 
ment of  Corrections  show  prisoners  aged 
51  to  60  have  the  highest  rate  of  mortality 
due  to  illness  of  any  age  group  behind  bars. 

Most  of  these  older  prisoners  are  serv- 
ing long  sentences  for  committing  violent 
crimes.  Their  first  hurdle  to  release  is  a 
parole  board  that  refuses  to  provide  them 
with  fair  and  objective  hearings  because 
of  their  original  offense,  even  though  they 
have  not  posed  a threat  to  society  in  years. 

“The  parole  board  is  co-opted  by  the 
punishment  paradigm,”  Farid  says.  “Even 
though  the  elderly  have  the  lowest  of  risk 
of  committing  a crime  upon  release,  they 
are  being  denied  similarly  to  everyone  else.” 

Meanwhile,  this  public  health  and 
humanitarian  crisis  has  gone  unaddressed 
despite  a renewed  interest  in  criminal  jus- 
tice reform  that  has  focused  narrowly  on 
nonviolent  offenders. 

So  in  2013,  Farid  founded  a group 
called  Release  Aging  People  in  Prison,  or 
RAPP. 

“We  realized  we  had  to  change  the 
narrative  from  talking  about  long  termers 
and  lifers  - which  people  in  the  community 
couldn’t  really  connect  with  - to  talking 
about  the  elderly,”  he  says. 

RAPP’s  slogan  - “If  the  Risk  is  Low, 
Let  Them  Go”  - draws  on  the  New  York 
Department  of  Corrections  and  Commu- 
nity Supervision’s  own  data. 

According  to  the  state’s  most  recently 
available  report  on  recidivism  by  age,  those 
released  after  the  age  of  65  return  for  new 
commitment  at  a rate  of  just  1 percent, 
compared  to  a 40-60  percent  return  rate 
for  the  general  prison  population 


In  2011,  THE  SAME  YEAR  FARID  WAS  RE- 

leased,  N ew  York  actually  passed  a law  that 
requires  the  parole  board  to  adopt  a more 
forward-looking  approach  when  decid- 
ing whether  to  release  someone.  Tacked 
onto  the  budget  bill  as  an  amendment,  it 
instructed  the  board  to  “establish  written 
guidelines”  that  include  rational  standards 
that  measure  a potential  parolee’s  current 
risk  to  society,  in  addition  to  noting  their 
initial  crime. 

New  York  is  one  of  at  least  23  other 
states  that  measures  those  standards  with  a 
risk  and  assessment  tool  called  COMPAS, 
which  has  proven  to  be  more  accurate 
than  human  intuition  in  predicting  the 
likelihood  that  a prisoner  will  break  the 
law  again  if  freed. 

“Even  though  COMPAS  isn’t  perfect, 
it  gives  us  an  advantage,”  Farid  notes,  “be- 
cause the  aging  population  we  are  focused 
on  scores  low  risk.” 

It  seemed  like  a victory.  But  even  after 
COMPAS  was  adopted,  the  parole  board 
waited  until  December  of  2014  to  issue 
formal  rules  on  how  to  use  the  tool  in  its 
decisions.  Afterwards,  most  of  its  denials 
remained  focused  on  the  criminal  history 
of  potential  parolees. 

This  was  the  case  for  Dempsey 
Hawkins,  who  had  been  denied  parole 
since  he  became  eligible  in  2000.  Hawkins 
murdered  his  teenage  girlfriend  in  1976 
when  he  was  16  years  old.  He  had  spent 
his  entire  adult  life  in  prison  and  made 
extensive  efforts  to  rehabilitate  in  the  other 
areas  the  parole  board  would  consider:  he 
completed  counseling  programs  and 
educational  courses  and  had  an  excellent 
behavior  record. 

But  in  2002,  the  board  said  Hawkins 
had  “demonstrated  no  remorse  nor  compas- 
sion for  her  family,”  even  though  he  had 
written  a long  letter  of  apology  to  the  family 
taking  full  responsibility  for  his  crime  with 
an  extended  discussion  of  shame,  remorse 
and  consideration  of  the  family’s  pain  and 
suffering. 

Then  in  2004,  all  but  two  words  of  the 
board’s  written  decision  were  about  the 
teenager  who  committed  the  crime,  not  the 
man  before  them:  “We  note  your  positive 
programming  but  find  more  compelling 
your  total  disregard  for  human  life.” 
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During  the  hearing,  Hawkins  asked  if 
there  was  anything  he  could  do  to  “increase 
my  chances  for  my  next  hearing.”  A com- 
missioner responded,  “You’ve  done  many 
of  the  right  things.  You’ve  continued  to 
program  well,  and  stayed  out  of  trouble. 
Clearly,  there’s  no,  you  know,  14-year-old 
girls  here  to  kill  in  prison,  so  we  have  to 
consider  the  crime.” 

After  the  2011  reform,  Hawkins  con- 
tinued to  be  denied  parole.  In  2012,  the 
board  refused  his  release  but  noted  that 
“[cjonsideration  has  been  given  to  the  as- 
sessment of  your  risks  and  needs  for  success 
on  parole,  any  program  completion,  and  any 
satisfactory  behavior.” 

In  2014,  board  members  spent  most  of 
his  brief  hearing  asking  about  the  crime  he 
had  committed  more  than  35  years  earlier 
and  denied  him  again. 

At  this  point,  Farid’s  legal  instincts 
kicked  in  from  his  days  as  a jailhouse  lawyer. 

“I  always  knew  the  parole  board  was 
contemptuous,”  he  recalls. 

He  suspected  board  members  were 
now  violating  state  law  by  failing  to  consider 
all  factors  in  a person’s  record  when  deciding 
whether  or  not  to  release  them.  So  he  began 
advising  prisoners  to  file  what  is  called  an 
“Article  78”with  the  state  Supreme  Court, 
which  is  basically  a request  for  a judge  to 
review  a decision  made  by  a New  York 
State  agency. 

Some  judges  responded  positively  and 
ordered  the  board  to  hold  a new  hearing 
- called  a de  novo  hearing.  Farid  realized 


the  parole  board  would  likely  issue  similar 
denials.  But  this  would  allow  a prisoner  to 
then  file  a contempt  of  court  motion. 

“It  is  not  common,  especially  for  some- 
one behind  the  walls,  to  get  a contempt 
order  in  their  favor  against  government 
authorities,”  Farid  says.  “But  the  dynamics 
at  play  now  are  that  the  courts  feel  they  are 
being  disrespected  by  the  parole  board.” 

“One  of  the  real  positive  things  about 
a contempt  petition  is  it  allows  the  person 
to  escape  an  onerous  process  called  exhaus- 
tion,” he  adds,  pausing.  “I  don’t  want  to  lose 
you  on  this.” 

Before  a prisoner  can  even  ask  a court 
to  review  the  parole  board’s  decision,  they 
have  to  complete  every  other  means  of  ap- 
peal. While  this  process  can  take  as  long 
as  a year,  he  notes,  “a  judge  can  review  a 
contempt  petition  within  a month.” 

In  May  of  2015,  Judge  Sandra  Sci- 
ortino  issued  the  first  contempt  of  court 
decision  for  the  parole  board’s  “failure  to 
have  complied”  with  her  order  to  give  a 
prisoner  named  Michael  Cassidy  a de  novo 
hearing  “consistent  with  the  law.” 

Cassidy  was  convicted  in  1984  of 
killing  his  girlfriend  and  had  covered  up 
the  murder  until  her  body  was  discovered. 
Over  the  past  three  decades  in  prison  he 
had  worked  hard  to  redeem  himself,  and 
his  favorable  COMPAS  ratings  predicted 
a low  risk  for  violence,  re-arrest,  absconding 
or  criminal  involvement.  But  after  his  new 
hearing,  the  board  again  said  his  release 
“would  be  incompatible  with  the  welfare  of 
society  and  would  so  deprecate  the  serious 
nature  of  the  crime  as  to  undermine  respect 


for  the  law.” 

Judge  Sciortino  responded  that  while 
“the  Parole  Board  retains  substantial  discre- 
tion, and  need  not  enunciate  every  factor 
considered,  a denial  that  focused  almost 
exclusively  on  the  inmate’s  crime  while 
failing  to  take  into  account  other  relevant 
statutory  factors,  or  merely  giving  them  a 
‘passing  mention’  [is]  inadequate,  arbitrary 
and  capricious.” 

The  state  appealed.  Then  about  a year 
later,  a second  judge  held  the  board  in 
contempt.  This  time  the  case  involved  John 
Mackenzie,  an  older  prisoner  who  sought 
Farid’s  advice  after  reading  instructions  in 
a packet  distributed  by  RAPP  that  includes 
boilerplate  samples  of  how  to  file  a con- 
tempt motion. 

“It’s  not  a lot  of  paperwork,”  he  says.  “I 
explain  some  of  the  complications  a person 
may  encounter  so  they  don’t  get  summarily 
dismissed.” 

Mackenzie’s  motion  succeeded. 

“It  is  undisputed  that  it  is  unlawful 
for  the  parole  board  to  deny  parole  solely 
on  the  basis  of  the  underlying  conviction,” 
an  exasperated  New  York  Supreme  Court 
Judge  Maria  Rosa  wrote  in  her  May  24, 
2016  response  to  the  board’s  denial  of  parole 
to  Mackenzie.  “Yet  the  court  can  reach  no 
other  conclusion  but  that  this  is  exactly 
what  the  parole  board  did  in  this  case.” 

MacKenzie  was  convicted  of  murder- 
ing a Long  Island  police  officer  in  1975, 
and  went  on  to  turn  his  life  around,  earn- 
ing degrees  and  even  establishing  a victims 
impact  program.  The  board  has  denied  him 
parole  eight  times  since  he  became  eligible 
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in  2000.  He  is  now  69  years  old. 

“This  petitioner  has  a perfect  institu- 
tional record  for  the  past  35  years,”  Judge 
Rosa  wrote  in  her  order,  as  she  demanded 
to  know:  “If  parole  isn’t  granted  to  this  peti- 
tioner, when  and  under  what  circumstances 
would  it  be  granted?” 

She  ordered  the  state  to  pay  a $500-per- 
day  fine  for  each  day  it  delayed  giving  him 
another  de  novo  hearing.  Again,  the  state 
appealed. 

In  June  a higher  court  dealt  reform- 
ers a setback  when  it  reversed  the  Cassidy 
decision.  It  said  the  board  had  recognized 
factors  other  than  his  original  crime  when 
it  noted  he  “had  serious  alcohol  problems 
since  he  was  a teenager,”  and  concluded  he 
had  “a  high  probability  of  a return  to  sub- 
stance abuse  upon  his  reentry  into  society” 
even  though  he  had  been  sober  since  1997. 

Cassidy’s  lawyer,  Alan  Lewis,  plans  to 
ask  the  Court  of  Appeals  to  reinstate  the 
lower  court’s  contempt  finding. 

“Every  litigant  has  an  obligation  to 
abide  by  a court’s  order,  government  agen- 
cies included,”  Lewis  told  The  Indypendent. 

He  praised  RAPP’s  work  on  similar 
cases,  saying,  “It  raises  awareness  of  the 
plight  of  aging  inmates  and  the  injustices 
sometimes  suffered  by  them.” 

“Judges  are  starting  to  realize  there  is 
this  huge  problem,”  agrees  MacKenzie’s 
lawyer,  Kathy  Manley.  She  says  other  at- 
torneys have  sought  her  advice  and  are  filing 
additional  contempt  motions. 

• • • 

As  THESE  CONTEMPT  CASES  WIND  THROUGH 

the  legal  system,  no  judge  has  taken  the 
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next  step  to  override  the  parole  board  and 
release  a prisoner  who  has  been  denied  a 
fair  hearing,  out  of  deference  to  separation 
of  powers.  But  Manley  notes  this  concept 
can  be  applied  in  another  way. 

“If  the  original  judge  sentences  a per- 
son to  30-years-to-life,  then  once  they  reach 
the  minimum  point  there  is  an  expectation 
they  should  be  released  if  they’ve  done  well,” 
Manley  explains.  “But  in  my  client’s  case 
the  judge  said  the  board  is  applying  its  own 
penal  philosophy.” 

The  former  chair  of  the  state’s  parole 
board,  Edward  Hammock,  made  a similar 
point  in  an  essay  titled,  “A  Perspective  on 
Some  Procedures  That  Unfairly  Delay 
Prisoner  Release.” 

“Some  of  these  determinations  fly  in 
the  face  of  judicial  sentencing  and  sentences 
that  flow  from  plea  agreements  between  the 
court,  counsel  for  the  defendant,  and  the 
prosecutor,”  Hammock  observed. 

Ultimately,  the  parole  board  falls  under 
the  authority  of  the  executive  branch.  Its 
members  are  appointed  by  the  governor 
for  6-year  terms.  But  beyond  backing  the 
reform  in  201 1 , Governor  Andrew  Cuomo 
has  done  little  to  address  the  problem,  and 
cut  the  board  down  from  19  to  14  members 
during  his  first  year  in  office  and  appointed 
as  its  chair  Tina  Stanford,  former  Director 
of  the  state’s  Office  of  Victim  Services. 
She  has  been  Chairwoman  of  the  Crime 
Victims  Board  since  2007  and  before  that 
was  an  Assistant  District  Attorney  and 
prosecutor. 

Advocates  note  New  York  Attorney 
General  Eric  Schneiderman’s  office  could 
also  decline  to  file  appeals  as  it  repre- 
sents the  board  in  the  contempt  of  court 
cases.  RAPP  is  currently  approaching  state 
lawmakers  to  ask  them  to  request  that 
Schneiderman  issue  an  advisory  to  the 
board  in  response  to  the  contempt  rulings. 

Meanwhile  these  lawmakers  continue 
to  consider  additional  legislative  reform, 
such  as  the  SAFE  Parole  Act,  which  would 
require  parole  hearings  to  take  place  in 
person  instead  of  via  video  stream.  It  would 
also  record  the  hearings,  which  are  currently 
closed  to  the  public.  But  this  is  the  second 
year  it  failed  to  reach  a vote. 


As  the  legislature’s  2016  session  ends 
and  advocates  wait  to  hear  from  the  attor- 
ney general  whether  he  plans  to  reign  in 
the  state’s  parole  board,  RAPP  continues 


its  community  outreach.  When  the  group’s 
older  members  meet  with  policy  makers  and 
the  public,  their  very  presence  helps  give  a 
face  to  elders  who  are  still  behind  bars  and 
could  be  included  in  the  push  to  end  mass 
incarceration. 

At  a recent  RAPP  meeting,  71-year- 
old  Abdul  Rahman,  who  served  45  years  in 
prison,  apologized  for  being  late,  noting  he 
was  suffering  from  a cold  that  had  “slowed 
me  down.”  At  the  same  time,  he  pulled 
out  a stack  of  business  cards  he  collected 
after  speaking  to  advocates  for  the  elderly 
in  Brooklyn. 

“Many  of  them  approached  me  after- 
wards with  great  interest,”  he  said. 

The  meeting  was  a mix  of  people  over 
age  60  who  had  been  released  from  prison 
in  recent  years  or  had  loved  ones  still 
inside,  and  interns  in  their  twenties.  One 
asked  for  advice  on  discussing  the  needs 
of  elders  during  an  upcoming  exchange 
with  the  city’s  Department  for  the  Aging 
or  DFTA. 

“They  should  be  ready  for  more  people 
getting  out  than  before,”  Farid  responded. 

“Emphasize  their  post-prison  poten- 
tial and  the  contributions  they  can  make 
to  society,”  added  Laura  Whitehorn. 
“People  should  be  judged  on  who  they 
are  now.” 

Whitehorn  spent  14  years  behind  bars 
for  a conspiracy  to  blow  up  symbols  of  do- 
mestic racism  and  U.S.  foreign  policy,  and 
has  helped  ensure  aging  political  prisoners 
and  their  analysis  are  included  in  RAPP’s 
efforts. 

This  comes  across  in  the  lineup  of  a July 
9 event  RAPP  hosted  with  the  Senior  Citi- 
zen & Health  Committee  of  Community 
Board  12  in  Queens,  an  area  that  is  home 
to  10  senior  centers  and  where  many  for- 
mer prisoners  are  being  released.  The  event 
included  a workshop  titled  “Breaking  the 
Cycle  of  Permanent  Punishment,”  and  one 
of  the  speakers  was  Sekou  Odinga,  a former 
member  of  the  Black  Liberation  Army  who 
spent  33  years  in  federal  and  state  custody. 

“We  incorporate  the  political  prisoner 
issue  in  our  work  because  we  are  dealing 
with  the  punishment  paradigm  as  the  root 
of  what  we  have  to  get  at,”  Farid  notes. 

In  early  June  2016,  a former  Black 
Panther  locked  up  on  charges  related  to 
his  activities  more  than  three  decades  ago 
was  denied  parole,  and  another  lost  his 
Article  78  challenge:  Robert  Seth  Hayes 
and  Maliki  Shakur  Latine,  who  both  have 
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Missouri:  Habeas  Corpus  Granted 
to  Prisoner  Denied  Jail  Credit 


exemplary  records  and  COMPAS  scores 
that  show  them  to  be  at  low  risk  of  reof- 
fending. Hayes  suffers  from  hepatitis  C and 
type  II  diabetes. 

“These  are  the  people  who  I consider 
to  have  been  the  canaries  in  the  coal  mine,” 
Farid  says.  “I  don’t  think  we ’re  going  to 
really  see  anything  substantive  take  place 
unless  we  see  it  happen  with  them.” 

It  is  another  example  of  how  RAPP 
is  making  sure  that  no  one  is  left  behind. 

“It’s  not  about  getting  handrails  in  the 
prisons,”  Farid  says  of  RAPP’s  strategy.  “It’s 
about  getting  people  out.” 

Then  he  turns  to  answer  the  phone 
call  of  a prisoner  who  says  he’s  been  denied 
parole,  again.  FJ 

Renee  Feltz  is  a New  York-based  journalist 
covering  immigration  and  the  criminal  legal 
system.  She  is  a former  producer  for  the  daily 
independent  news  hour.  Democracy  Now! 

This  article  was  originally  published  by  The 
Indypendent  (www.indypendent.org)  on 
July  1 8,  201 6;  it  is  reprinted  with  permission, 
with  minor  edits. 


A Missouri  Court  of  Appeals  granted 
a prisoner’s  writ  of  habeas  corpus  and 
ordered  him  “immediately  released  from 
custody.” 

Before  the  state  appellate  court  was  the 
habeas  petition  of  Andrew  Kory.  Kory  was 
imprisoned  on  July  2,  2014  and  charged 
with  the  rape  of  a minor.  Those  charges  were 
dismissed  on  August  11, 2015,  but  that  same 
day  Kory  was  charged  with  felony  rape,  felony 
statutory  rape  and  felony  endangering  the 
welfare  of  a child,  based  on  the  same  incident. 

Kory  entered  a guilty  plea  on  December 
16, 2015  to  a lesser  Class  A misdemeanor 
of  sexual  abuse.  That  plea  contemplated  a 
one-year  sentence,  and  at  the  time  of  the 
plea  Kory  had  been  confined  532  days. 

Following  the  plea  agreement,  he 
arrived  at  the  Daviess/DeKalb  Regional 
Jail  and  received  a commitment  order  that 
varied  from  the  commitment  order  he  was 
provided  at  the  plea  hearing.  The  revised 
commitment  order  contained  a hand- 
written note  stating  the  court  was  denying 


Kory  credit  for  time  served  on  the  original 
charges  filed  in  2014. Thus,  his  one-year  jail 
sentence  was  to  run  from  August  11, 2015 
to  August  11, 2016. 

Upon  the  filing  of  a habeas  petition 
in  the  appellate  court  on  December  22, 
2015,  that  court  issued  an  order  to  show 
cause.  It  agreed  that  Kory  had  showed  good 
cause  to  bypass  filing  his  petition  in  the 
lower  court,  which  would  have  been  futile 
because  that  court  had  issued  the  order  he 
was  challenging. 

The  Court  of  Appeals  then  found 
Missouri  law  requires  credit  for  “time  in 
custody”  related  to  the  ofFense  at  conviction. 
The  532  days  Kory  spent  in  jail  was  related 
to  the  crime  for  which  he  was  eventually 
convicted,  and  the  sentencing  court  was 
“without  legal  authority”  to  deprive  him  of 
credit  for  time  served  prior  to  sentencing. 
The  appellate  court  therefore  granted  the 
habeas  petition  and  ordered  Kory’s  immedi- 
ate release.  See:  Kory  v.  Gray,  478  S.W.3d 
574  (Mo.  Ct.  App.  2016).  Fi 
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Phoenix  Fire  Investigators  and  Insurance  Company 
Implicated  in  Wrongful  Prosecutions 


Following  a decision  by  Arizona 
prosecutors  not  to  criminally  charge  a 
pair  of  Phoenix  Fire  Department  (PFD) 
investigators  who  allegedly  lied  under  oath 
and  trained  a dog  to  implicate  innocent 
people,  victims  have  pursued  justice  through 
civil  litigation.  During  the  course  of  one 
of  those  lawsuits,  a wrongfully- accused 
woman  found  strong  evidence  suggesting 
that  her  own  insurance  company  sought  to 
aid  in  her  conviction. 

According  to  Maricopa  County  At- 
torney Bill  Montgomery,  the  May  2009 
investigation  of  a fire  in  an  east  Phoenix 
neighborhood,  led  by  PFD  Captains  Sam 
Richardson  and  Fred  Andes,  involved  “an 
utter  breakdown  in  basic  investigative  tech- 
niques and  procedures.” 

However,  while  Richardson  and  Andes 
made  “incorrect  or  impeachable  state- 
ments” in  the  case,  Montgomery  declined 
to  prosecute  them  in  October  2014,  saying 
the  pair  had  skirted  prosecution  because 
Arizona  law  requires  that  they  knowingly 
made  false  statements. 

“Not  bringing  criminal  charges  obvi- 
ously did  not  result  in  us  saying  that  there 
was  nothing  wrong  with  what  happened 
here,  or  with  what  the  investigation  identi- 
fied,” Montgomery  said. 

Carl  Caples  was  charged  with  arson 
in  the  east  Phoenix  fire  after  an  arson  dog 
named  Sadie  signaled  to  investigators  that 
she  smelled  accelerants  at  the  scene.  Al- 
though Caples  insisted  during  interrogation 
that  he  did  not  set  the  fire  and  ofFered  to 
take  a lie  detector  test,  he  spent  16  months 
in  jail  awaiting  trial  because  he  could  not 
afford  to  post  bail. 

“It  ruined  my  life,”  Caples  said  of  his 
arrest  and  incarceration. 

Barbara  Sloan  spent  a night  in  jail  after 
Sadie  also  implicated  her  in  a house  fire 
about  15  miles  away  from  Caples’  home. 
Richardson  and  Andes  investigated  that 
fire,  too. 

“Every  day  that  I woke  up,  I didn’t 
know  if  I’d  be  a free  woman  or  behind  bars 
for  the  rest  of  my  life,”  Sloan  said. 

Even  though  lab  tests  later  showed 
no  evidence  of  accelerants  in  either  of  the 
fires,  Andes  said  in  court  that  Sadie’s  nose 


by  Joe  Watson 

was  more  reliable. 

“I  believe  the  dog  is  far  superior  to  the 
lab  equipment,”  he  testified. 

But  as  Sloan  sat  at  home  preparing  for 
her  trial,  she  discovered  a possible  reason  for 
the  PFD  investigators’ confidence  in  Sadie. 
As  Sloan  listened  to  the  fire  evidence  tape, 
recorded  by  Richardson,  she  heard  Andes 
tell  Sadie:  “You  gotta  put  your  nose  down. 
At  least  fake  it  for  me,  okay?” 

“It  was  disgusting!”  Sloan  said  of  her 
reaction  to  the  recording. 

Both  Sloan  and  Caples  then  hired  a 
private  fire  investigator,  Pat  Andler,  to  help 
exonerate  them.  In  Sloan’s  case,  Andler 
determined  that  the  fire  started  in  the  fuse 
box  of  a car  parked  in  her  garage.  Caples’ 
home  caught  on  fire,  Andler  said,  because 
of  a short  in  the  electrical  system  in  the 
house’s  attic. 

The  arson  charges  against  Sloan  and 
Caples  were  dismissed  “in  the  interest  of 
justice,”  the  Maricopa  County  Attorney’s 
Office  (MCAO)  stated. 

In  the  summer  of  2014,  Richardson 
and  Andes,  along  with  their  supervisor,  Jack 
Ballentine,  were  placed  on  administrative 
leave  pending  the  outcome  of  an  Arizona 
Department  of  Public  Safety  (DPS)  inves- 
tigation. Concluding  its  investigation,  DPS 
recommended  charging  them  with  felony 
false  swearing. 

While  MCAO  may  have  refused  to 
prosecute  Richardson  and  Andes,  in  Janu- 
ary 2016  the  International  Association  of 
Arson  Investigators  (IAAI),  in  response  to 
a complaint  submitted  by  Sloan,  censured 
the  PFD  investigators  - essentially  agree- 
ing with  the  DPS’  findings.  The  IAAI 
concluded  that  Richardson  and  Andes  had 
acted  criminally  in  falsifying  or  misrepre- 
senting evidence  in  Sloan’s  prosecution,  and 
pursuant  to  those  findings  the  association 
revoked  their  certification  and  membership. 

Though  Andes  and  Richardson  avoid- 
ed prosecution,  they  were  added  to  the 
Rule  15  Disclosure  Database  - formerly 
known  as  the  Officer  Integrity  Database 
- and  were  reassigned  to  divisions  outside 
arson  investigations,  according  to  a PFD 
spokeswoman. 

MCAO  is  also  reviewing  about  30  past 


and  pending  cases  “in  which  either  [Andes 
or  Richardson]  may  have  been  investigat- 
ing,” Montgomery  said.  Further,  the  fire 
department  contracted  with  a private  law 
firm  to  complete  an  administrative  investi- 
gation at  a cost  of  up  to  $50,000. 

In  November  2014,  Caples  filed  a civil 
rights  suit  in  Maricopa  County  Superior 
Court  against  the  City  of  Phoenix,  Rich- 
ardson, Andes,  Ballentine,  former  PFD 
Chief  Robert  Khan  and  PFD  Captain 
William  Nelson.  The  suit  alleged  the  PFD 
had  violated  his  constitutional  and  civil 
rights  through  the  mishandling  of  their 
investigation;  it  also  asserted  that  the  PFD 
investigators  had  bias  towards  conclusions 
of  arson  during  fire  investigations. 

After  the  criminal  charges  against 
her  were  dismissed,  Sloan  sued  her  in- 
surer, Farmers  Insurance,  claiming  that 
the  company  had  deliberately  withheld 
exculpatory  evidence  that  would  have  as- 
sisted in  her  criminal  defense,  in  order  to 
serve  their  own  interest  in  not  paying  her 
insurance  claim. 

Sloan  lost  her  suit  in  2012,  with  a jury 
awarding  Farmers  a $1.68  million  judg- 
ment in  legal  fees  against  her.  Nevertheless, 
in  2015  the  trial  judge  reversed  the  jury’s 
verdict  and  the  judgment  against  Sloan, 
granting  her  a new  trial.  At  the  time  of  the 
reversal,  the  judge  said  he  believed  Sloan 
may  not  have  received  a fair  hearing  of  her 
claims. 

“It  is  enough  that  the  [DPS]  report 
casts  heavy  shadows  on  the  integrity  of  the 
PFD  investigation  that  was  the  bedrock 
of  Farmers’ trial  defense,”  wrote  Maricopa 
County  Superior  Court  Judge  Arthur  An- 
derson. 

An  MCAO  prosecutor  noted  at  the 
time  the  case  was  dismissed  that  the  PFD 
investigators  and  Farmers  had  an  “incestu- 
ous relationship. ’’That  situation  was  further 
reflected  in  the  view  of  Maricopa  County 
Judge  Christopher  Whitten,  contained  in 
court  records  from  the  dismissed  Sloan 
prosecution,  which  stated  the  PFD  and 
Farmers’  investigators  had  worked  “hand- 
in-hand  together,”  and  that  the  suppression 
of  certain  evidence  amounted  to  “disclosure 
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sins. 
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Through  depositions  of  Farmers’  in- 
vestigators, Sloan  and  her  attorney  found 
evidence  of  those  sins.  For  example,  in  2009 
Farmers  had  brought  in  a private  arson 
investigator,  Robert  Laubacher  (IAAFs 
2007  “investigator  of  the  year”),  to  assess 
Sloan’s  insurance  claim.  During  the  course 
of  that  investigation,  Laubacher  consulted 
repeatedly  with  Richardson.  Laubacher’s 
independent  reports  to  Farmers  differed 
from  those  of  the  PFD  investigators,  with 
Laubacher  initially  telling  the  insurance 
firm  that  “the  fire  started  from  an  unknown 
source.  No  arson  or  suspicious  fire.” 

In  June  2009,  following  a meeting  with 
Richardson,  Laubacher  reached  a different 
conclusion,  indicating  that  his  report  would 
find  the  fire  to  be  an  act  of  arson  (though 
he  did  not  name  Sloan  as  the  perpetrator). 
Despite  that  change  in  his  official  report, 
Laubacher  later  called  his  superior  at  Farm- 
ers and  said  he  believed  it  would  not  be  in 
the  best  interests  of  the  company  to  label 
the  fire  as  an  arson. 

Sloan  claimed  that  Laubacher’s  initial 
reports  and  records  related  to  his  concern 
over  the  later  arson  conclusion  would  have 
been  helpful  as  exculpatory  evidence  in  her 


criminal  case,  but  Farmers  had  deliberately 
withheld  that  information  because  the  in- 
surer hoped  to  void  her  claim  either  through 
her  invocation  of  Fifth  Amendment  rights, 
a plea  agreement  or  a finding  of  guilt  in  the 
criminal  case. 

That  assertion  was  borne  out  through 
further  depositions  of  Farmers’  employees 
in  the  civil  litigation,  with  a number  of  the 
company’s  representatives  admitting  that, 
acting  on  advice  of  counsel,  they  had  de- 
liberately suppressed  exculpatory  evidence. 

One  Farmers’  employee  who  admitted 
to  such  practices  during  a deposition  was 
claims  manager  Bill  Payton,  who  acknowl- 
edged that  the  practice  of  suppressing 
exculpatory  evidence  that  could  help  their 
customers  was  an  “unwritten  rule.”  Payton 
admitted  to  having  done  this  himself  five 
to  15  times. 

As  reported  by  Phoenix  NBC  affiliate 
12  News,  Sloan  said  she  felt  her  insurance 
company  “was  literally  setting  me  up.”  Her 
lawsuit  remains  pending. 

Sources:  www.aol.com,  Inside  Edition, 
www. azcentral.  com,  www.  usatoday.  com, 
www.  12news.  com 


Father  of  Four  Dies  in  Privately-operated 
Texas  Jail;  Civil  Suit  Expected 


On  October  5,2016, the  Huffington 
Post  released  disturbing  video  from 
inside  a private  prison  in  Texarkana,  Texas 
that  showed  Michael  Sabbie,  a 35-year- 
old  father  of  four,  being  violently  flung 
to  the  ground  by  a group  of  six  guards. 
Surveillance  cameras  recorded  as  Sabbie 
was  then  pepper-sprayed;  he  cried  out  “I 
can’t  breathe”  nineteen  times  and  pleaded 
for  medical  attention  before  being  placed 
in  an  isolation  cell. 

Sabbie  was  found  dead  at  the  LaSalle 
Corrections-operated  Bi-State  Jail  on  July 
22, 2015,  just  14  hours  after  his  altercation 
with  the  guards.  He  had  been  suffering 
from  pneumonia  and  spitting  up  blood  at 
the  time  he  was  booked  into  the  jail,  and 
previously  told  a judge  during  a court  ap- 
pearance that  he  needed  to  go  to  a hospital. 
Instead,  he  received  a 40-second  exam  by 
a jail  nurse. 

Erik  Heipt,  an  attorney  representing 
Sabbie’s  family,  said  the  respiratory  distress 
that  Sabbie  experienced  was  a result  of  pul- 
monary edema,  which  was  listed  as  “natural 


causes”  in  his  autopsy  report. 

“I  am  told  by  a professor  of  emergency 
medicine  that  he  was  95-99%  savable  at  any 
point  up  to  his  death,”  Heipt  said. 

Earlier  in  2016,  the  U.S.  Department 
of  Justice  decided  not  to  pursue  charges 
against  the  LaSalle  guards  despite  the  video 
evidence.  Sabbie’s  family  was  devastated 
and  said  they  plan  to  file  a civil  rights  suit. 

“He  did  everything  in  his  power  to  try 
to  get  help,”  said  Sabbie’s  wife,  Teresa.  “He 
saw  the  nurses  several  times.  He  begged  for 
help.  But  he  had  no  power  to  himself.  He 
was  in  the  complete  control  and  custody  of 
the  jail,  and  they  were  the  only  ones  who 
could  help  him.”S^ 

Sources:  www.cnn.com, www.bet.com, 
www.  carbonated,  tv,  www.  huffingtonpost. 
com 
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Merits  Ruling  on  Procedurally  Flawed  Grievance  Satisfies  PLRA 


The  Eleventh  Circuit  Court  of  Ap- 
peals has  held  that  district  courts  may 
not  enforce  a prison’s  procedural  rule  to  find 
a failure  to  exhaust  administrative  remedies 
after  prison  officials  declined  to  enforce 
the  rule  themselves.  The  Court  also  found 
the  district  court  failed  to  undertake  the 
proper  two-step  process  to  resolve  motions 
to  dismiss  for  failure  to  exhaust. 

Georgia  prisoner  Shawn  W.  Whatley 
alleged  that  he  was  beaten  on  January  12, 
2011  by  guards  at  the  Telfair  State  Prison 
and  transferred  within  hours  to  Ware  State 
Prison.  He  also  claimed  he  was  denied 
medical  treatment.  In  response  to  his 
civil  rights  lawsuit,  prison  officials  filed  a 
300-page  motion  to  dismiss  arguing  that 
Whatley  had  failed  to  exhaust  administra- 
tive remedies  as  required  by  the  Prison 
Litigation  Reform  Act  (PLRA). 

The  district  court  granted  the  motion. 
At  issue  on  appeal  were  two  grievances 
Whatley  had  filed.  The  first  was  a Janu- 
ary 18,  2011  informal  grievance  in  which 
Whatley  addressed  the  beating  and  lack  of 
medical  care.  He  received  a receipt  for  the 
grievance,  but  never  received  a response. 
About  three  months  later  he  filed  an  appeal. 
There  was  no  indication  on  the  receipt  as 
to  what  issues  were  raised  in  the  informal 
grievance,  which  Whatley  had  appealed 
without  filing  a formal  grievance  as  required 
by  prison  policy;  the  district  court  found 
that  constituted  failure  to  exhaust  available 
remedies. 

In  Turner  v.  Burnside , 541  F.3d  1077 
(11th  Cir.  2008),  the  appellate  court  set 
forth  a two-prong  test  for  failure  to  exhaust. 
First,  district  courts  must  look  to  factual 
allegations  in  the  motion  to  dismiss  and 
those  in  the  prisoner’s  response,  and  accept 
the  prisoner’s  version  of  the  facts  as  true.  The 
court  should  dismiss  if  the  facts  as  stated 
by  the  prisoner  indicate  failure  to  exhaust. 
Second,  if  dismissal  is  not  warranted  on 
the  prisoner’s  version  of  the  facts,  the  court 
must  make  specific  findings  to  resolve  fac- 
tual disputes  and  should  dismiss  if,  based  on 
those  findings,  the  defendants  have  shown 
failure  to  exhaust. 

The  district  court  did  not  accept  What- 
ley’s version  of  the  facts  as  true  when  he 
described  what  he  had  written  in  his  Janu- 
ary 18  informal  grievance  and  the  efforts 
he  made  to  exhaust  available  remedies. The 
court  also  failed  to  resolve  factual  disputes 


related  to  that  informal  grievance.  The  case 
was  remanded  for  the  district  court  to  re- 
solve disputed  facts  to  determine  whether 
Whatley  had  in  fact  exhausted  his  admin- 
istrative remedies. 

Next,  the  Eleventh  Circuit  addressed  a 
procedural  bar  applied  by  the  district  court 
on  another  grievance  filed  by  Whatley 
that  was  properly  exhausted  through  the 
three-step  prison  grievance  process.  At 
the  informal  stage,  the  grievance  did  not 
include  the  beating  and  medical  care  issues. 
Yet  those  issues  were  raised  in  the  formal 
grievance  and  addressed  on  their  merits  by 
the  warden.  The  district  court  imposed  a bar 
to  exhaustion  because  prison  rules  require 
issues  in  grievances  to  be  raised  during  the 
informal  stage. 

The  Court  of  Appeals  held  that  was 
error,  stating  “a  prisoner  has  exhausted  his 
administrative  remedies  when  prison  offi- 
cials decide  a procedurally  flawed  grievance 
on  the  merits. ’’The  district  court’s  order  of 


Those  people  unfortunate  enough 
to  have  been  incarcerated  are  all  too 
aware  of  the  harsh  realities  of  life  “on  the 
inside.”  Thanks  to  America’s  fascination 
with  prison  as  a solution  for  all  anti-social 
behavior,  as  well  as  draconian  sentences  and 
the  avarice  of  the  private  prison  industry, 
more  and  more  people  are  receiving  an 
unwanted  taste  of  imprisonment,  which  has 
created  a niche  market  for  prison  survival 
self-help  books. 

The  mass  media,  driven  by  the  pros- 
ecutions of  high-profile  white-collar 
defendants,  has  also  helped  form  a mar- 
ket for  prison  survival  guides  not  only 
for  those  facing  incarceration  for  the 
first  time  but  also  for  people  wanting  a 
voyeuristic  taste  of  a potentially  violent 
environment  where  human  interaction  is 
stripped  of  its  familiar  social  niceties.  TV 
shows  such  as  “Orange  is  the  New  Black” 
have  exposed  many  Americans  to  a sani- 
tized version  of  life  behind  bars,  and  for 
whose  who  want  to  know  more,  dozens 
of  prison  self-help  manuals  are  available 
on  Amazon.com. 


dismissal  was  therefore  reversed  and  the 
case  remanded  for  further  proceedings.  See: 
Whatley  v.  Warden,  802  F.3d  1205  (11th 
Cir.  2015). 

Following  remand,  the  magistrate 
judge  issued  a report  and  recommendation 
to  grant  the  defendants’  motion  to  dismiss 
because  Whatley  had  failed  to  exhaust 
administrative  remedies  for  his  remaining 
excessive  force  and  deliberate  indifference 
claims.  The  district  court  adopted  the 
magistrate’s  report  on  September  28,2016 
and  dismissed  the  case  without  prejudice. 
Whatley  has  again  appealed  the  dismissal 
to  the  Eleventh  Circuit.  See:  Whatley  v. 
Hart,  2016  U.S.  Dist.  LEXIS  135899  (S.D. 
Ga.  2016). 

This  case  exemplifies  the  need  for  pris- 
oners to  properly  and  completely  exhaust 
the  administrative  grievance  process  prior 
to  filing  suit  and,  when  possible,  to  docu- 
ment their  efforts  to  do  so,  which  may  be 
needed  for  judicial  review. 


Prison  survival  guides  typically  in- 
clude a list  of  prison  slang,  common  sense 
precautions  to  avoid  scams  and  games, 
information  about  gangs  and  the  day-to- 
day  prison  routine,  and  details  concerning 
the  disciplinary  and  grievance  processes. 
Other  topics  range  from  prison  food  to 
the  availability  of  education  and  vocational 
programs. 

Prison  Legal  News  does  not  endorse 
any  particular  prison  survival  guide  but  we 
recognize  they  can  be  useful  so  long  as  the 
author  writes  from  his  own  experiences 
and  perspective.  While  conditions  in  penal 
facilities  can  change  from  moment-to- 
moment  depending  on  the  personalities  of 
the  employees  and  the  prisoners,  there  is 
no  denying  that  knowledge  of  what  worked 
or  didn’t  work  at  other  institutions  can  be 
helpful  for  people  who  are  headed  to  prison 
for  the  first  time. 

Also  available  are  prison  survival  guides 
for  specific  categories  of  prisoners,  includ- 
ing white-collar  criminals,  federal  prisoners 
and  LGBTQ_offenders.  For  example,  one 
specialized  guide,  Surviving  Prison  m 
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California,  provides  advice  for  transgender 
women  locked  up  in  California’s  state 
prison  system. 

One  of  the  more  detailed  books  is 
Federal  Prison:  A Comprehensive  Survival 
Guide,  written  by  former  federal  prisoner 
Jonathan  Richards.  He  details  the  nuts- 
and-bolts  of  what  people  can  expect  in 
the  Bureau  of  Prisons,  from  surrendering, 
being  assigned  a cell  or  room,  obtaining 
prison  employment,  surviving  prison  food, 
requesting  medical  treatment  and  navigat- 
ing the  day-to-day  conflicts  that  occur 
when  dealing  with  people  you  wouldn’t 
normally  choose  to  live  with.  It’s  not  a 
cheap  book,  retailing  at  $197,  which  in- 
cludes access  to  the  author’s  website.  There 
are  many  other  prison  survival  guides  that 
cost  much  less. 

One  book,  Survival  in  Solitary,  is 
published  by  the  American  Friends  Service 
Committee  (AFSC),  a Quaker  non-profit 
organization  that  works  on  criminal  justice 
reform.  AFSC  will  send  a copy  to  any  pris- 
oner who  requests  one. 

While  Prison  Legal  News  does  not  sell 
survival  guides  (since  most  PLN readers  are 
already  in  prison  and  presumably  surviving), 
we  do  offer  a book  titled  Protecting  Your 
Health  and  Safety  for  $10,  published  by 
the  Southern  Poverty  Law  Center,  which 
addresses  issues  related  to  medical  care, 
communicable  diseases  and  abuse  by  prison 
staff,  and  how  to  seek  legal  remedies  (see 
page  69).  Further,  while  much  more  than 


New  Books  Available 


THE  CELL  CHEF  COOKBOOK 

Tired  of  the  same  boring,  bland  tasting  food?  Then  our  book  will 
hit  the  spot,  filled  with  hundreds  of  fantastic  recipes,  which  can 
be  simply  made  with  every  day,  commonly  sold  commissary/ 
store  foods.  The  recipes  are  divided  into  four  sections:  Meals  & 
Snacks,  Sauces,  Sandwich  Spreads,  Salsa  & Dips,  Drinks  & 
Sweet  Desserts.  Food  is  essential  to  life;  therefore,  make  it 
great.  Softcover,  Square  8x8”,  B&W,183  pgs.  $13.99  plus  $5  s/h 

S.T.O.P.  START  THINKING  OUTSIDE  PRISON 

Thinking  is  very  critical  to  one’s  success,  failure,  survival  and 
every  decision  requires  thinking.  If  not,  many  actions  will  be  done 
on  impulse  and  impulsive  behavior  tends  to  bring  about  situa- 
tions one  needs  to  be  rescued.  S.T.O.P.  was  written  to  help 
promote  a greater  thinking  process  to  slow  down  the  recidivism 
rate.  Softcover,  6x9”,  B&W,  70  pgs...  $13.99  plus  $5  s/h 

GIFT  LOOK  BOOK 

With  Every  Book  Receive  a $15  Voucher.  We  carry  hundreds  of 
high  quality  gifts  for  every  occasion  to  fit  every  budget.  Our  gifts 
are  made  in  America!  Gift  Baskets,  Flowers,  Chocolates  & 
Candies,  Personalized  Gifts,  Perfumes,  Singing  Plush  Gifts  and 
more.  Softcover,  8x10”,  FULL  COLOR,  110  pgs...  $15  (Free  s/h) 


NO  ORDER  FORM  NEEDED  PRINT  ON  PAPER  WITH  PAYMENT  TO 

Freebird  Publishers 

Box  541,  North  Dighton,  MA  02764 
www.FreebirdPublishers.com  & Amazon 


just  a survival  guide,  PLN  contributing 
writer  Christopher  Zoukis  is  in  the  process 
of  publishing  the  Federal  Prison  Handbook, 
which  contains  a wealth  of  information  for 
people  headed  to  or  already  in  the  federal 
prison  system. 

Why  the  fascination  with  this  genre 
of  prison  survival  literature,  even  among 
non-prisoners?  Some  people  may  find  it 
interesting  due  to  the  lurid  and  dangerous 
aspects  of  prison  life  that  are  inherent  to 
incarceration,  while  others  may  want  to 
take  a look  inside  a world  that  is  otherwise 
off-limits  to  them.  Indeed,  the  secretive, 
non-transparent  nature  of  prison  lends 
itself  to  a certain  curiosity.  Others  may  find 
a book  about  prison  life  to  be  a distraction 
from  their  own  lives. 

As  one  Amazon  reviewer  who  read  a 
prison  survival  guide  put  it,  reading  about 
the  daily  lives  of  prisoners  helped  him 
cope  with  the  harassment  he  dealt  with 
at  work,  and  also  helped  him  to  not  only 
perceive  other  people  differently  but  also 
to  give  more  thought  to  how  he  wanted 
to  be  perceived.  He  said  the  book  helped 
him  understand  the  importance  of  mutual 
respect  in  interactions  with  other  people. 


Finally,  he  realized  that,  like  most  prison- 
ers, he  just  wanted  to  get  through  his  day 
and  return  home  to  his  family  as  soon  as 
possible. 

One  positive  aspect  of  prison  survival 
guides  is  that  they  allow  prisoners  with 
literary  skills  to  market  their  writing  to  a 
larger  audience,  based  upon  their  empiri- 
cal experiences  while  incarcerated.  Several 
prisoners,  upon  their  release,  have  managed 
to  establish  successful  consulting  businesses 
focused  on  prison  survival  information  and 
counseling  services,  particularly  for  white- 
collar  criminals. 

Some  of  the  most  recent  self-help 
books  written  by  prisoners  include  Prison 
Survival  Guide:  Words  of  Wisdom  and 
Encouragement  from  an  Inmate,  by  Pennsyl- 
vania prisoner  Russel  Ferguson,  published 
on  August  16,  2016;  After  the  Gavel  by 
Rodney  Doggett,  published  on  July  30, 
2016;  and  Inmate  to  Convict:  A Guide  to 
Prison  Survival  and  the  Art  of  Penitentiary 
Warfare,  by  Brian  W.  Anderson,  published 
in  April  2016. 

Sources:  www.slate.com, http://observer.com, 
http://prisonoffenders.  com,  www.  amazon,  com 
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New  Study  Documents  Lower  Pre-arrest  Incomes  for  Prisoners 

by  Derek  Gilna 


A STUDY  RELEASED  LAST  YEAR,  PREPARED 

by  the  Prison  Policy  Initiative  (PPI), 
documented  what  most  criminal  justice 
experts  have  long  suspected  - that  offenders’ 
pre-arrest  incomes  are  significantly  lower 
than  the  incomes  of  people  who  are  not  in- 
carcerated. Interestingly,  the  research  did  not 
require  a new  statistical  study;  it  utilized  data 
collected  by  the  federal  government’s  Bureau 
of  Justice  Statistics  (BJS)  for  other  reports. 

“All  too  often  in  criminal  justice,  the 
data  we  need  doesn’t  exist,  but  here  the 
data  was  hiding  in  plain  sight.  The  federal 
government  collects  the  pre-incarceration 
incomes  of  incarcerated  people  in  a periodic 
survey,  but  this  data  wasn’t  being  used,”  said 
PPI  senior  policy  analyst  Bernadette  Raduy. 

The  PPI  report  found  that  poverty  clearly 
plays  a role  in  who  gets  arrested,  which  raises 
corollary  questions  regarding  the  exploitation 
of  prisoners  - such  as  excessive  prison  and 
jail  phone  rates,  and  high  bond  amounts  for 
minor  charges.  In  short,  the  criminal  justice 
system  imposes  fees  and  costs  on  those  who 
are  least  able  to  afford  them. 

According  to  the  study, “in  2014  dollars, 
incarcerated  people  had  a median  annual  in- 
come of  $19,185  prior  to  their  incarceration, 
which  is  41%  less  than  non-incarcerated 
people  of  similar  ages.”  For  men  in  all  racial 
groups,  the  average  income  was  $41,250 
for  the  non-incarcerated  versus  $19,650  in 
pre-arrest  income  for  prisoners.  The  income 
differential  was  greater  for  incarcerated  ver- 
sus non-incarcerated  white  men. 

However,  the  circumstances  for  women 
are  no  less  disturbing:  “Incarcerated  women  are 
concentrated  at  the  lowest  end  of  the  national 
income  distribution  [and  the]  median  incarcer- 
ated woman  had  a pre-incarceration  income 
that  is  58%  that  of  the  median  non-incarcerated 
woman.  "The  average  income  for  non-incarcer- 
atedwomenwas  $23,745  compared  to  $13,890 
in  pre-arrest  income  for  prisoners. 

The  report  noted  there  have  been  sever- 
al recent  studies  regarding  the  relationship 
between  poverty  and  incarceration,  includ- 
ing “The  Right  Investment?  Corrections 
Spending  in  Baltimore  City,”  which  found 
that  “the  home  communities  of  people 
imprisoned  in  Maryland’s  state  prisons  are 
places  that  experience  disproportionate 
unemployment,  greater  reliance  on  public 
assistance,  higher  rates  of  school  absence, 


higher  rates  of  vacant  and  abandoned  hous- 
ing, and  more  addiction  challenges.” 

PPI  cautioned  readers  from  drawing 
the  conclusion  “that  incarceration  causes 
poverty”  - although,  judging  from  the  fact 
that  most  prisoners  had  low  incomes  prior 
to  their  incarceration,  the  opposite  may 
very  well  be  true.  While  the  PPI  report 


The  demographics  inside  French 
prisons  have  become  a hot-button  issue 
in  the  aftermath  of  eleven  terrorist  attacks 
that  have  occurred  in  France  since  Janu- 
ary 2015.  At  least  six  individuals  involved 
in  those  attacks  are  believed  to  have  been 
inducted  into  radical  Islam  while  they  were 
incarcerated  in  France  or  Belgium. 

According  to  some  estimates,  as  many  as 
50%  of  France’s  prison  population  is  Muslim 
- an  outrageous  figure  if  true,  considering 
that  Muslims  reportedly  represent  only 
about  12%  of  the  nation’s  overall  population. 
Long  before  the  ISIS-inspired  January  2015 
terrorist  attacks  in  Paris  that  killed  a dozen 
people  at  the  satirical  magazine  Charlie 
Hebdo,  politicians  on  the  right  had  been 
using  those  statistics  to  inflame  negative 
attitudes  toward  Muslim  immigrants  from 
North  Africa  and  other  Islamic  countries. 

But  Muslim  leaders  and  human  rights 
activists  have  cited  similar  data,  arguing  that 
even  if  the  number  of  Muslims  incarcerated 
in  French  prisons  is  inflated,  the  system  is 
weighted  against  Muslims  and  reflects  deep 
social  and  ethnic  divides  in  France. The  coun- 
try’s social  policies,  they  contend, have  isolated 
Muslims  in  dilapidated  neighborhoods  with 
high  unemployment  rates  and  poor  schools, 
giving  Muslim  immigrants  and  their  French- 
born  children  little  hope  for  upward  mobility. 

“The  question  of  discrimination  and 
justice  is  one  of  the  key  political  questions 
of  our  society,  and  still,  it  is  not  given  much 
importance,”  said  Sebastian  Roche  of  the 
French  National  Center  for  Scientific 
Research.  “We  can’t  blame  a state  if  its 
companies  discriminate;  however,  we  can 
blame  the  state  if  its  justice  system  and  its 


used  statistics  from  2004,  more  recent  data 
being  collected  by  the  BJS  is  expected  to 
show  similar  results. 

Sources:  “Prisons  of  Poverty:  Uncovering  the 
pre-incarceration  incomes  of  the  imprisoned,  ” 
Prison  Policy  Initiative  ( July  9, 2015);  www. 
prisonpolicy.  org 


police  discriminate.” 

Roche’s  comments  were  made  in  a 
2008  Washington  Post  article  on  Muslims 
in  French  prisons,  nearly  seven  years  be- 
fore the  Charlie  Hebdo  massacre  - which 
indicates  there  has  been  longstanding, 
festering  resentment  that  could  be  used 
to  recruit  would-be  terrorists  in  France’s 
prison  system. 

That  was  the  apparent  concern  of  officials 
at  the  Fresnes  penitentiary  - a prison  on  the 
outskirts  of  Paris  - where  about  20  prisoners 
alleged  to  be  radical  Islamists  were  isolated 
in  a separate  unit  in  order  to  “prevent  recruit- 
ment among  prisoners,”  said  a source  at  the 
facility.  A dozen  of  the  prisoners  protested  in 
November  2014  and  one  assaulted  a guard. 

Some  guards  at  Fresnes,  including 
Ahmed  El  Hoummass,  were  opposed  to 
the  new  isolation  strategy,  which  was  sub- 
sequently expanded  to  other  French  prisons 
as  part  of  a “deradicalization”  program  in- 
volving several  hundred  Muslim  prisoners. 

“Their  isolation  is,  in  fact,  a form  of ‘career 
development, ”’E1  Hoummass  told  the  French 
newspaper  Le  Figaro.  “They  will  teach  each 
other  how  to  better  practice  radicalization.” 

The  practice  of  isolating  Muslim  pris- 
oners at  Fresnes  came  around  five  months 
after  Mehdi  Nemmouche  allegedly  opened 
fire  on  a crowd,  killing  four,  at  the  Jewish 
Museum  of  Belgium  in  May  2014.  Investi- 
gators said  Nemmouche  was  recruited  into 
radical  Islam  while  serving  a prison  term. 

French  deputy  Guillaume  Larrive,who 
worked  on  the  2015  Prison  Service  budget, 
has  doubled  down  on  the  isolation  strategy, 
calling  for  “anti-radicalization  shock  therapy 
units  for  prisoners  returning  from  jihad.” 
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But  isolation,  argued  French  sociolo- 
gist Olivier  Bobineau,  is  not  a long-term 
solution  to  the  problem  of  radicalization 
within  French  prisons. 

“The  risk  is  that  the  prisoners  become 
inward-looking  and  exclusive, ”he  said.  “The 
radicals  are  victims  of  three  types  of  frustra- 
tion: political  and  religious,  economic,  and 
the  lack  of  social  recognition.  For  those  who 
radicalize,  religion  brings  hope,  equality,  and 
self-esteem.  Isolation  is  only  a short-  or 
medium-term  measure.  If  you  really  want 
to  tackle  radicalization,  you  have  to  provide 
solutions  to  those  three  frustrations.” 

Bobineau  is  not  alone  in  his  observa- 
tions. 

“If  you  put  all  these  people  together 
who  are  only  thinking  about  radical  Islam, 
who  are  only  talking  about  it,  it’s  hard  to 
break  that  mentality,”  Mourad  Benchellali 
told  Mother  Jones  magazine  in  an  August 
1,  2016  article.  And  Benchellali  would 
know  - he  spent  four  years  incarcerated  at 
Guantanamo  Bay  and  in  French  prisons. 
He  currently  works  as  an  anti-radicalization 
lecturer,  speaking  to  prisoners  within 
France’s  deradicalization  units. 

Further,  he  cited  the  risk  of  actually 


pushing  some  prisoners  deeper  into  the 
culture  of  radicalization  through  punitive 
environments. 

The  driving  force  behind  radicalization, 
as  seen  by  Benchellali  and  other  critics  of 
deradicalization  isolation  units  in  French 
prisons,  is  that  of  cultural,  social  and  eco- 
nomic disenfranchisement.  As  Benchellali 
told  Mother  Jones,  Muslims  may  turn  to 
radical  Islam  because  they  “feel  like  France 
doesn’t  want  them.” 

Indeed,  France’s  Muslim  community, 
where  unemployment  is  high,  has  been  the 
subject  of  much  derision  and  pressure  in 
recent  years.  Following  the  November  2015 
attack  on  Paris’  Bataclan  theater,  which 
involved  three  suicide  bombers  and  mass 
shootings  that  left  130  people  dead  and  368 
injured,  French  authorities  placed  hundreds 
of  Muslims  under  house  arrest,  without 
court  orders,  and  police  raided  thousands 
of  Muslim  homes, businesses  and  mosques. 

Many  members  of  France’s  Muslim 
population  are  North  African  immigrants, 
and  anti-immigrant  sentiment  within  the 
country  has  surged  in  tandem  with  anti- 
Islamic  sentiment  through  the  course  of 
the  ongoing  Syrian  refugee  crisis. 


Further,  speaking  to  the  role  of  harsh 
social  conditions  in  fostering  violent 
extremism,  some  critics  place  part  of  the 
blame  on  France’s  prison  system  itself. 

“Radicalization  doesn’t  happen  in  well- 
managed,  small,  medium-security  prisons .... 
It  does  happen  in  large,  overcrowded,  mis- 
managed, maximum-security  prisons  where 
rehabilitation,  treatment,  and  work  have 
disappeared,”  former  Arizona  Department 
of  Corrections  director  of  education  and 
programming  Mark  Hamm  told  Mother 
Jones.  Hamm  currently  studies  prison 
radicalization  at  Indiana  State  University. 

France’s  prisons,  with  their  potential  to 
serve  as  breeding  grounds  for  radical  Islam, 
certainly  seem  to  fit  that  bill  - with  former 
French  President  Nicolas  Sarkozy  once  re- 
ferring to  the  nation’s  prison  system  as  “the 
disgrace  of  the  republic. ’’However,  if  prisoners 
are  treated  with  the  basic  dignity  that  all  peo- 
ple deserve  and  their  humanity  is  respected, 
they  are  less  likely  to  turn  to  extremism  ...  a 
lesson  that  prison  officials  should  embrace. 

Sources:  www.news.vice.com,  www.front- 
pagemag.com,  Washington  Post,  www. 
motherjones.  com,  www.gatestoneinstitute.  org 
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Corizon,  CCA  Settle  Lawsuit  Over  Solitary 
Confinement  of  Elderly  Woman 


Corizon  Health  and  for-profit 
prison  firm  Corrections  Corporation 
of  America  (CCA)  have  settled  a lawsuit 
over  the  solitary  confinement  of  a then- 
70-year-old  prisoner  following  an  alleged 
false  positive  drug  test  caused  by  Zantac,  a 
heartburn  medication. 

Carol  Lester,  a former  New  Mexico 
state  prisoner  and  a grandmother,  filed 
a federal  civil  rights  action  after  she  was 
placed  in  solitary  confinement  for  over  a 
month  at  the  New  Mexico  Woman’s  Cor- 
rectional Facility  operated  by  CCA  (now 
known  as  CoreCivic).  Medical  care  at  the 
prison  was  provided  by  Corizon. 

Lester  suffered  from  several  seri- 
ous ailments,  including  bipolar  disorder, 
thyroid  cancer  and  hypertension.  While 
incarcerated  she  received  several  medi- 
cations, including  Zantac.  After  she 
lost  consciousness  in  a sally  port,  prison 
medical  stafF told  her  she  might  have  a life- 
threatening  heart  condition;  however,  she 
was  not  taken  to  a hospital  or  scheduled 
to  see  a cardiologist. 

Lester  and  her  family  became  con- 
cerned and  began  to  advocate  for  better 
medical  treatment  for  her  and  other  prison- 
ers. Lester  also  encouraged  other  prisoners 
to  complain  about  inadequate  health  care, 
which  allegedly  angered  prison  officials. 

As  a result  of  those  advocacy  efforts, 
a delegation  of  state  lawmakers  visited  the 
facility  and  spoke  with  Lester  and  other 
prisoners  regarding  the  provision  of  medical 
and  mental  health  care.  Later,  the  head  of 
health  services  for  the  New  Mexico  Depart- 
ment of  Corrections,  which  contracted  with 
Corizon,  also  spoke  with  Lester  and  other 
prisoners.  Soon  after  that  visit  Lester  was 
required  to  take  a urinalysis-based  drug  test, 
which  was  positive  for  methamphetamine. 

Due  to  the  drug  test  results,  Lester 
was  placed  in  solitary  confinement  and 
convicted  of  a disciplinary  offense.  Zantac 
is  known  to  cause  false  positives  on  drug 
screens,  but  Lester  was  not  allowed  to  in- 
troduce evidence  to  that  effect  during  the 
disciplinary  proceedings.  She  appealed  her 
conviction. 

After  34  days  in  solitary,  during 
which  Lester  claimed  did  not  receive  her 


by  Matt  Clarke 

medications  properly  and  suffered  men- 
tal deterioration,  the  disciplinary  charge 
was  dropped  and  she  was  returned  to  the 
general  population.  With  the  assistance  of 
Albuquerque  attorney  Matthew  E.  Coyte, 
Lester  filed  a federal  civil  rights  complaint 
against  CCA,  Corizon  and  several  of  their 
employees,  alleging  retaliation  and  due 
process  violations  as  well  as  pendent  state 
torts.  [See:  PLN,  May  2016,  p.22]. 

Corizon  and  its  health  services  ad- 
ministrator opted  to  settle  the  case  first, 
while  Lester’s  claims  against  CCA  and  the 
company’s  employees  were  settled  in  Sep- 


In  February  2012,  a federal  jury  in 
New  Mexico  awarded  $3.38  million  to 
three  female  prisoners  who  were  raped  by 
Anthony  Townes,  a guard  at  the  Camino 
Nuevo  Women’s  Correctional  Facility, 
which  was  operated  by  Corrections  Cor- 
poration of  America  (CCA).  Townes,  who 
had  previously  pleaded  guilty  to  sexually 
assaulting  the  women,  was  sentenced  to  16 
years  in  prison.  [See:  PLN,  April  2012, p.l; 
Jan.  2010,  p.50]. 

The  verdict  was  entered  in  a lawsuit 
brought  by  prisoners  Heather  Spurlock, 
Nina  Carrera  and  Sophia  Carrasco  against 
CCA,  Townes  and  former  warden  Barbara 
Wagner.  The  suit  was  filed  in  2009,  one 
year  after  the  Camino  Nuevo  prison  closed. 

Evidence  presented  by  the  plaintiffs 
highlighted  the  egregious  nature  ofTownes’ 
misconduct;  he  would  remove  prisoners 
from  their  cells  and  take  them  to  an  area 
of  the  facility  where  he  knew  he  “would 
not  be  recorded  or  observed  by  surveillance 
cameras,”  then  raped  and  sexually  assaulted 
them  repeatedly. 

The  district  court  had  ruled  before 
trial  that  Townes  was  liable  for  violating 
the  plaintiffs’  Eighth  Amendment  right  to 
be  free  from  cruel  and  unusual  punishment 
under  42  U.S.C.  § 1983,  and  it  was  up  to 
the  jury  to  determine  damages  as  well  as 


tember  2015.  Both  settlement  agreements 
were  confidential. 

“There  was  never  an  acceptable  ration- 
ale to  put  a 70-year-old  woman  in  solitary, 
regardless  of  Carol’s  situation,”  said  Coyte, 
noting  that  people  with  bipolar  disorder 
are  especially  vulnerable  to  segregation  and 
likely  to  deteriorate.  “It  makes  no  sense  to 
have  these  people  in  solitary.  It’s  toxic.  It’s 
inhumane.  It’s  mental  torture,”  he  added. 
See:  Lester  v.  Hickson,  U.S.D.C.  (D.  NM), 
Case  No.  l:13-cv-01118-JB-LAM. 

Additional  source:  KRQE 


liability  for  CCA  and  Wagner. 

The  verdict  in  favor  of  the  plaintiffs 
included  $325,000  in  compensatory  dam- 
ages, $3  million  in  punitive  damages  against 
Townes,  and  $55,000  in  punitive  damages 
against  CCA  and  Wagner.  The  district  court 
also  awarded  $189,662  in  attorney  fees  and 
costs.  See:  Spurlockv.  Townes, U.S.D.C.  (D. 
NM),  Case  No.  l:09-cv-00786-WJ-SMV. 

Daniel  Struck,  CCA’s  attorney,  had 
argued  that  at  least  one  of  the  prisoners  had 
consensual  sex  with  Townes  - an  argument 
that  was  rejected  by  the  jurors.  However,  the 
jury  did  find  that  Spurlock  and  Carrasco 
were  comparatively  negligent,  which  served 
to  reduce  their  damage  awards.  Spurlock 
had  testified  that  Townes  would  threaten 
both  her  and  her  children  when  he  sexually 
abused  her. 

“He  raped  me  not  once,  but  many  times 
over  a period  of  time.  And  the  more  he  did 
it,  the  more  arrogant  he  became  with  it, 
demeaning  me  and  everything  I had  worked 
so  hard  to  become,”  she  stated  when  Townes 
was  sentenced. 

Both  parties  appealed  the  jury  ver- 
dict, and  in  2014  the  Tenth  Circuit  asked 
New  Mexico’s  Supreme  Court  to  answer 
a certified  question  regarding  the  issue  of 
comparative  negligence  with  respect  to 
compensatory  damages.  On  March  14, 
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2016,  the  Supreme  Court  rejected  CCA’s 
argument  that  the  plaintiffs  could  be  found 
contributorily  negligent,  holding  that  “un- 
der New  Mexico  law  CCA  and  Wagner 
are  vicariously  liable  for  all  compensatory 
damages  caused  by  the  corrections-officer 
employee  when  he  was  aided  in  accomplish- 
ing his  assaults  by  his  agency  relationship 
with  CCA  and  Wagner  who  were  his 
employers.”  See:  Spurlock  v.  Townes,  2016- 
NMSC-014, 368  P.3d  1213  (N.M.  2016). 

Following  that  determination,  the 
Tenth  Circuit  issued  a complex  ruling 
on  September  12,  2016  which  held  that 
N.M.  Stat.  Ann.  § 33-1-17  does  not 
require  CCA  to  pay  the  full  judgment 
against  Townes.  Further,  the  appellate 
court  reversed  “the  district  court’s  grant 
of  summary  judgment  for  Defendants  on 
the  vicarious-liability  claim,”  and  ordered 
the  court  on  remand  “to  enter  judgment  in 
favor  of  all  Plaintiffs  on  that  claim  against 
Defendant  CCA,  and  to  award  them  full 
compensatory  damages.” 

The  Court  of  Appeals  also  vacated 


the  attorney  fees  and  costs  awarded  by 
the  district  court  in  favor  of  the  plaintiffs, 
and  remanded  for  a new  determination 
of  the  fees  and  costs.  Additionally,  the 
Tenth  Circuit  remanded  for  the  lower 
court  to  determine  whether  the  plaintiffs 
are  entitled  to  punitive  damages  on  their 
vicarious-liability  claim.  See:  Spurlock  v. 
Townes,  2016  U.S.  App.  LEXIS  16853 
(10th  Cir.  2016). 

Following  remand  the  parties  agreed 
to  settle  the  case,  bringing  to  a close  yet 
another  sordid  chapter  in  CCA’s  history 
involving  sexual  abuse  of  prisoners.  PLN 
has  previously  reported  other  sexual  abuse 
scandals  involving  the  company,  includ- 
ing the  systemic  abuse  of  prisoners  at 
CCA’s  Otter  Creek  Correctional  Center 
in  Wheelwright,  Kentucky  that  led  two 
states  - Hawaii  and  Kentucky  - to  remove 
all  of  their  female  prisoners  from  the 
facility.  [See:  PLN,  Sept.  2011,  p.  16;  Oct. 
2009,p.40].P 

Additional  source:  www.abqjournal.com 


Corizon  Faces  Suit  for  Failing  to  Administer 
Tube  Feedings  to  Pennsylvania  Prisoner 


CHRISTOPHER  WALLACE,  30,  WAS  AR- 
rested  on  February  12,2015  on  charges 
of  robbing  two  banks.  According  to  his 
attorney,  Wallace  committed  the  crimes 
in  a desperate  attempt  to  secure  funds  to 
pay  for  feeding  tubes  he  required  because 
his  esophagus  had  been  severed  from  his 
stomach  in  a shooting  incident  three  years 
earlier.  Hospital  records  indicated  that  Wal- 
lace, who  is  6’4”,  weighed  only  77  pounds 
at  the  time  of  his  arrest. 

A lawsuit  filed  in  federal  court  on  Oc- 
tober 13,  2016  alleges  a hospital  released 
Wallace  to  the  Allegheny  County  Jail  with 
instructions  for  medical  staff  to  administer 
five  tube  feedings  each  day.  The  complaint 
contends  that  Corizon  Health  and  its 
employee,  Dr.  Abimbola  Talabi,  failed  to 
feed  Wallace  properly,  providing  him  with 
less  than  half  of  the  required  feedings  and, 
on  some  days,  not  feeding  him  at  all.  The 
lawsuit  further  claims  that  the  “deliberate 
indifference”  of  medical  and  jail  staff  re- 
sulted in  Wallace  suffering  malnourishment 
and  related  health  problems,  including  a 
heart  attack. 

A 2014  audit  of  the  Allegheny  County 
Jail  following  the  deaths  of  seven  prisoners 


found  that  Corizon  had  failed  to  maintain 
mandatory  staffing  levels,  did  not  main- 
tain accurate  medical  records  and  failed 
to  provide  appropriate  care  to  prisoners. 
[See:  PLN, March 2015, p. 30]. In  addition 
to  Corizon,  Wallace’s  complaint  names 
as  defendants  Warden  Orlando  Harper 
and  Allegheny  County  Executive  Rich 
Fitzgerald,  who  allegedly  knew  about  the 
potential  danger  of  inadequate  healthcare 
at  the  jail. 

Wallace  is  represented  in  his  lawsuit  by 
the  Abolitionist  Law  Center.  See:  Wallace 
v.  Fitzgerald, XJ.S.D.C.  (W.D.  Penn.),  Case 
No.  2:16-cv-01565-LPL. 

Source:  www.post-gazette.com 
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Former  Warden,  Sheriff,  Justice  of  the  Peace 
Charged  in  Texas  Corruption  Scandal 

by  Matt  Clarke 


Elberto  Esquiel  Bravo,  55,  the  for- 
mer  warden  at  the  East  Hidalgo  County 
Detention  Center,  was  arrested  in  January 
2015  and  charged  with  acting  as  an  acces- 
sory after  the  fact  in  a conspiracy  to  bribe 
Hidalgo  County  Justice  of  the  Peace  Jose 
Ismael  “Melo”  Ochoa  to  reduce  the  bond 
of  a Mexican  drug  trafficker. 

The  detention  center,  operated  by 
LCS  Corrections  Services  at  the  time, 
holds  prisoners  for  the  U.S.  Marshals  as 
well  as  overflow  prisoners  from  the  Hi- 
dalgo County  Jail.  The  facility  has  been 
the  subject  of  past  complaints  over  inad- 
equate health  care,  lack  of  water  and  lack 
of  recreation. 

In  February  2010,  agents  with  the  U.S. 
Drug  Enforcement  Administration  asked 
the  Hidalgo  County  Sheriff’s  Office  to 
conduct  a traffic  stop  on  Luis  Martinez- 
Gallegos  pursuant  to  an  investigation 
into  a major  cocaine  smuggling  operation. 
Almost  90  kilos  of  cocaine  were  discovered 
in  his  car,  and  Ochoa  set  his  bond  at  $2.45 
million. 

According  to  the  criminal  complaint 
filed  against  Bravo,  three  people  who 
later  cooperated  with  federal  authorities 
conspired  with  others,  including  Bravo, 
to  bribe  Ochoa  to  reduce  the  bond  so 
Martinez-Gallegos,  who  was  in  the  U.S. 
illegally,  could  post  bail  and  be  deported 
to  Mexico.  They  paid  $100,000  in  bribes; 
Ochoa  then  reduced  the  bond  to  $50,000, 
and  Martinez-Gallegos  was  released  and 
deported. 

Bravo  allegedly  met  with  one  of  the 
cooperating  witnesses  and  an  unnamed  at- 
torney who  accepted  the  bribe  money.  The 
former  warden  was  placed  on  paid  admin- 
istrative leave  after  LCS  became  aware  that 
he  was  the  subject  of  a federal  investigation. 
He  was  removed  from  his  position  at  the 
detention  center  in  February  2012. 

However,  the  charges  against  Bravo 
and  a woman  implicated  in  the  bribery 
scheme,  Sylvia  San  Juanita  Vasquez,  were 
dismissed  by  federal  prosecutors  on  August 
26,2015  in  the  “interest  of  justice. "The  U.S. 
Attorney’s  Office  did  not  elaborate. 

Texas  state  Representative  Terry  Ca- 
nales denied  any  wrongdoing  in  connection 


with  the  bribery  scandal;  he  was  the  crimi- 
nal defense  attorney  for  Martinez-Gallegos, 
and  has  not  been  charged  with  any  crime.  “I 
filed  a legal  bond  reduction.  It  was  reduced, 
and  that  was  the  long  and  the  short  of  it,” 
Canales  stated. 

LCS  Corrections  was  purchased  by  the 
GEO  Group  in  February  2015,  and  GEO 
continues  to  operate  the  East  Hidalgo 
County  Detention  Center. 

Since  December  2012,  a series  of 
corruption  scandals  have  rocked  Hidalgo 
County.  Former  Hidalgo  County  Sheriff 
Lupe  Trevino  was  convicted  of  accepting 
bribes  from  a drug  trafficker,  and  received 
a five-year  federal  prison  sentence.  Jus- 
tice of  the  Peace  Ochoa  was  indicted  for 
bribery,  engaging  in  organized  criminal 
activity  and  money  laundering;  he  alleg- 
edly worked  with  the  same  drug  trafficker, 
Julio  Armando  Davila,  and  accepted  bribes 
to  reduce  bonds  for  clients  of  a bail  bond 


On  October  14,  2015,  U.S.  District 
Court  Judge  Shira  Scheindlin  held 
she  would  retain  jurisdiction  over  a 
class-action  civil  rights  lawsuit  in  order 
to  determine  the  damages  to  be  awarded 
former  prisoners  for  the  imposition  or 
continuation  of  post-release  supervision 
(PRS)  by  parole  and  prison  officials  after 
that  practice  was  declared  unconstitu- 
tional. The  practice  of  imposing  PRS 
on  parolees  when  it  was  not  ordered  by 
a sentencing  judge  was  found  to  violate 
the  due  process  clause  of  the  Fourteenth 
Amendment  by  the  Second  Circuit  Court 
of  Appeals  in  June  2006,  in  Earley  v.  Mur- 
ray, 451  F.3d 71  (2d  Cir.2006).  [See:  PEN, 
April  2010,  p.46]. 

The  Earley  court  held  that,  as  a conse- 
quence of  U.S.  Supreme  Court  decisions, 
only  a judge  could  impose  PRS  - and  the 
only  way  to  impose  it  on  a prisoner  whose 
original  sentence  contained  no  mention  of 
PRS  was  to  have  a new  punishment  trial. 


company  affiliated  with  Davila. 

Ochoa,  who  cooperated  with  fed- 
eral authorities,  pleaded  guilty  to  bribery 
charges  in  December  2014  in  exchange 
for  10  years  of  probation.  Davila  was  tied 
to  other  corruption  cases,  including  that 
of  his  former  girlfriend,  Aida  Palacios, 
who  was  an  investigator  for  the  Hidalgo 
County  District  Attorney’s  Office.  She  was 
sentenced  to  30  months  in  federal  prison 
for  storing  drugs  for  Davila  and  running 
license  plates  for  him.  Davila  was  charged 
with  conspiracy  to  distribute  a controlled 
substance  and  sentenced  to  43  months  in 
prison  plus  three  years  of  supervised  release 
on  October  5, 2015. 

Apparently,  corruption  and  serving  in 
public  office  go  hand-in-hand  in  Hidalgo 
County,  Texas. 

Sources:  www.  valley  central,  com,  www. 
themonitor.com 


In  ensuing  years  there  were  no  new  trials 
on  punishment  for  the  purpose  of  impos- 
ing PRS. 

Despite  the  ruling  in  Earley  and  the 
lack  of  new  trials,  the  New  York  State  De- 
partment of  Corrections  and  Community 
Supervision  (DOCCS)  continued  to  im- 
pose PRS,  and  the  New  York  State  Division 
of  Parolees  (DOP)  continued  to  enforce 
those  PRS  terms.  The  plaintiffs,  comprised 
of  a class  of  all  persons  sentenced  to  prison 
in  New  York  State  whose  sentences  did  not 
contain  a PRS  term,  yet  had  PRS  imposed 
by  the  DOCCS  and  enforced  by  the  DOP, 
filed  a federal  civil  rights  action  in  May 
2011.  During  the  litigation,  the  district 
court  granted  summary  judgment  to  the 
plaintiffs  and  held  that  certain  high-ranking 
DOCCS  and  DOP  officials  could  be  held 
liable  for  damages. 

The  defendants  filed  a motion  for 
summary  judgment  claiming  qualified  im- 
munity; the  motion  was  denied  and  they 
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appealed.  The  plaintiffs  asked  the  court  to 
certify  the  defendants’  appeal  as  frivolous 
and  retain  jurisdiction,  allowing  a trial  on 
damages  to  proceed. 

Judge  Scheindlin  first  said  the  de- 
fendants had  thrice  previously  argued 
for  qualified  immunity,  including  before 
the  Second  Circuit,  without  success.  She 
wrote  that  during  the  four  years  the  law- 
suit was  pending  no  retrials  had  occurred. 
She  noted  the  defendants  had  instructed 
DO  CCS  officials  not  to  comply  with  the 
Earley  ruling,  which  caused  about  8,100 
people  to  remain  on  PRS  even  though  no 
PRS  was  imposed  at  sentencing.  Finding 
the  defendants  had  failed  to  show  they 
had  made  reasonable  attempts  to  comply 
with  Earley,  Judge  Scheindlin  certified 
their  appeal  as  frivolous  and  retained 
jurisdiction  under  the  doctrine  of  dual 
jurisdiction,  so  both  the  interlocutory  ap- 
peal and  trial  on  damages  could  proceed 
simultaneously. 

The  district  court  found  that  despite 
the  defendants’  admitted  awareness  of 
Earley , they  made  institutional  decisions 
to  ignore  and,  in  fact,  obstruct  that  rul- 
ing - including  informing  prisoners  that 


DOCCS  would  not  follow  Earley,  opposing 
Earley  when  prisoners  sought  relief  from 
administratively-imposed  PRS,  continuing 
to  impose  PRS  terms,  and  failing  to  seek 
resentencing  or  expungement  of  illegal  PRS 
sentences.  Judge  Sheindlin  noted  it  would 
impose  a “uniquely  minimal  burden”  on 
the  defendants  to  proceed  to  a “relatively 
succinct  trial”  on  damages. 

She  also  bolstered  her  decision  by 
citing  Vincent  v.  Yelich,  718  F.3d  157 
(2d  Cir.  2013),  in  which  the  Court  of 
Appeals  held  that  qualified  immunity 
was  unavailable  absent  “prompt  action 
to  comply  with  Earley.”  See:  Betances  v. 
Fischer,  U.S.D.C.  (S.D.  NY),  Case  No. 
l:ll-cv-03200-SAS. 

On  December  16,  2015,  the  Second 
Circuit  granted  the  defendants’ motion  to 
stay  all  proceedings  in  the  district  court 
pending  the  disposition  of  their  inter- 
locutory appeal;  the  Court  of  Appeals 
also  held  the  appeal  would  be  expedited. 
The  defendants  challenged  whether  the 
district  court  could  determine  whether 
the  Second  Circuit  should  not  hear  an 
interlocutory  appeal  on  the  ground  it  is 
frivolous.  In  September  2016  the  appel- 


late court  issued  a ruling  on  the  merits, 
affirming  the  district  court’s  grant  of 
summary  judgment. 

“The  questions  we  must  resolve  in  this 
appeal  are  narrow.  Our  court  has  already 
concluded  that  Earley  /itself  clearly  estab- 
lished that  where  the  [sentencing]  court  has 
not  included  PRS  in  a defendant’s  sentence, 
[DOCCS]  may  not  add  that  term  without 
violating  federal  law,”  the  Court  of  Appeals 
wrote.  “In  sum,  we  agree  with  the  district 
court  that  the  defendants  did  not  make 
an  objectively  reasonably  effort  ‘to  relieve 
[plaintiffs]  of  the  burdens  of  those  unlaw- 
fully imposed  terms  after  [they]  knew  it 
had  been  ruled  that  the  imposition  violated 
federal  law.’” 

Regarding  the  district  court’s  decision 
to  retain  jurisdiction  because  it  had  deter- 
mined the  defendants’ appeal  was  frivolous, 
the  Second  Circuit  held  that  issue  was  moot 
“because  the  defendants  obtained  a stay  of 
further  proceedings  in  the  district  court 
and  thus  there  is  no  need  to  consider  it.” 
The  case  remains  pending.  See:  Betances 
v.  Fischer,  837  F.3d  162  (2d  Cir.  2016).  H 

Additional  source:  New  York  Law  Journal 
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Brazilian  Prisoners  Receive  Mind-altering 
Drugs  to  Modify  their  Behavior 


IN  A CONTROVERSIAL  MOVE,  BRAZILIAN 
prisoners  convicted  of  murder  and  rape 
have  been  allowed  to  take  a drug  called  di- 
methyltryptamine  (DMT),  in  a drink  known 
as  Ayahuasca,  as  part  of  a spiritual  rehabilita- 
tion program.  Generally  ingested  in  a liquid 
form  with  tea,  the  program  is  sponsored  by 
Acuda,  a prisoners’  rights  organization  that 
also  provides  “therapeutic  sessions  to  inmates 
involving  yoga  and  meditation,”  according  to 
The  New  York  Times. 

Ayahuasca,  which  has  powerful  psy- 
choactive properties,  has  been  used  in  an 
attempt  to  spiritually  rehabilitate  some  of 
Brazil’s  most  violent  criminals  in  one  of  the 
most  overcrowded  and  violent  prison  sys- 
tems in  the  world.  Although  some  claim  the 
drug  can  cause  a strong  reaction  of  mental 
introspection,  others  note  that  it  may  also 
result  in  serious  illness  and  nausea. 

Often  consumed  in  elaborate  tea 
ceremonies  complete  with  musical  ac- 
companiment, dancing  and  singing,  some 
people  have  praised  the  drug. 

“I’m  finally  realizing  I was  on  the  wrong 
path  in  this  life.  Each  experience  helps  me 
communicate  with  my  victim  to  beg  for 
forgiveness,”  said  Celmiro  De  Almeida,  a 
convicted  murderer. 

Another  prisoner,  Darci  Altair  Santos 
da  Silva,  a sex  offender,  added,  “I  know 
what  I did  was  very  cruel.  The  tea  helped 
me  reflect  on  this  fact,  on  the  possibility 
that  one  day  I can  find  redemption.” 

“Many  people  in  Brazil  believe  that 
inmates  must  suffer,  enduring  hunger 
and  depravity,”  observed  Euza  Beloti,  a 
psychologist.  “This  thinking  bolsters  a 
system  where  prisoners  return  to  society 
more  violent  than  when  they  entered 
prison.” 

Ayahuasca,  which  is  made  by  brewing 
two  plants  that  have  been  grown  in  the 
Amazon  by  native  tribes  for  hundreds  of 
years,  is  also  available  in  the  United  States 
and  Australia.  The  latter  country  has  seen 
an  ongoing  debate  about  problems  with 
its  prison  rehabilitative  programs,  caused 
by  lack  of  funding  and  overcrowding.  The 
drug’s  growing  popularity  in  Australia 
complicates  the  question  of  whether 
giving  powerful  hallucinogens  to  prison- 


by  Derek  Gilna 

ers  in  an  attempt  to  rehabilitate  them  is 
practicable  or  politically  possible  - but 
given  high  recidivism  rates,  it  may  be 
worth  trying. 

The  U.S.  prison  system  has  had  its 
own  experience  with  hallucinogenic  drugs. 
From  1961  to  1963,  thirty-two  prisoners 
at  the  Concord  State  Prison  in  Massachu- 
setts received  psilocybin  in  an  experiment 
to  determine  whether  the  drug  reduced 
recidivism  rates.  The  study  was  directed  by 
Dr.  Timothy  Leary.  While  the  results  were 
promising,  the  limited  nature  of  the  experi- 
ment was  criticized  in  follow-up  research 
that  found  only  moderately  improved 
recidivism  rates  for  prisoners  who  received 
hallucinogens. 

More  recently,  a study  involving 
25,000  people  on  community  corrections, 
published  in  January  2014,  found  a linkbe- 


The  District  Attorney  for  Davidson 
County, Tennessee  has  banned  the  prac- 
tice of  seeking  sterilization  as  part  of  plea 
bargains  in  criminal  cases.  The  policy  was 
implemented  after  an  assistant  prosecutor 
refused  to  discuss  a plea  unless  a mentally 
ill  defendant  agreed  to  be  sterilized. 

When  Glenn  Funk,  who  had  worked 
as  a criminal  defense  attorney  for  25  years, 
was  elected  as  District  Attorney  in  Sep- 
tember 2014,  there  were  concerns  as  to 
how  well  he  would  perform  his  duties.  His 
involvement  in  the  case  of  Jasmine  Rand- 
ers  in  early  2015  fulfilled  his  campaign 
promise  to  take  a direct  and  active  role  in 
prosecutions. 

Randers,  36,  had  suffered  from  mental 
health  issues  since  the  age  of  15  and  was 
hospitalized  numerous  times.  “Treatment” 
for  her  condition  mainly  took  place  in 
America’s  most  populous  de  facto  mental 
health  facilities:  jails. 

When  a dirty,  disheveled  and  pregnant 
Randers  arrived  at  the  Nashville  Interna- 
tional Airport  on  October  9, 2012,  she  was 


tween  hallucinogenic  drug  use  and  reduced 
recidivism  rates. 

“Our  results  provide  a notable  excep- 
tion to  the  robust  positive  link  between 
substance  use  and  criminal  behavior,”  stated 
the  study’s  authors,  with  the  University  of 
Alabama  and  Johns  Hopkins  University 
School  of  Medicine. 

“The  current  findings  should  not  at 
all  be  interpreted  as  advocating  for  rec- 
reational hallucinogen  use.  Nevertheless, 
they  demonstrate  that,  in  a real-world, 
substance-related  intervention  setting, 
hallucinogen  use  is  associated  with  a lower 
probability  of  poor  outcome,”  they  con- 
cluded. 

Sources:  The  New  York  Times,  www.  mirror 
co.uk,  www.rawstory.com, www.nchi.nlm. 
nih.gov 


on  the  run  from  a Minnesota  commitment 
order.  She  spent  the  next  30  days  at  a 
Nashville  mental  health  facility  before  her 
mother  came  to  pick  her  up.  Hours  after 
they  arrived  home,  Randers  hopped  on  a 
Greyhound. 

She  traveled  to  Nevada,  Utah,  Idaho 
and  Oregon.  Her  water  broke  on  a Grey- 
hound bus  in  Arkansas,  and  she  was  taken 
to  a hospital  where  she  gave  birth  to  Isabelle 
on  December  17,2012.  Randers  showed  no 
signs  of  mental  illness  at  the  time,  and  was 
released  to  a homeless  shelter.  A day  later 
she  arrived  in  Nashville. 

The  next  morning,  having  spent  the 
night  in  a hotel  bed  with  her  newborn, 
Randers  discovered  four-day-old  Isabelle 
was  dead.  A few  hours  later  she  took  the 
baby  to  a medical  center.  Although  the 
cause  of  death  could  not  be  determined, 
Randers  was  charged  with  child  neglect  and 
faced  15  to  25  years  in  prison. 

Assistant  Public  Defender  Mary 
Kathryn  Harcombe  said  Assistant  Dis- 
trict Attorney  Brian  Holmgren,  who  was 


Tennessee  District  Attorney  Ends 
Sterilization  in  Plea  Bargains;  Prosecutor  Fired 

by  David  M.  Reutter 


December  2016 


52 


Prison  Legal  News 


nationally  renowned  for  his  work  in  child 
abuse  and  neglect  cases,  refused  to  discuss 
a plea  deal  unless  Randers  agreed  to  have 
her  tubes  tied,  preventing  her  from  having 
more  children. 

“Any  time  a woman  is  given  a choice 
between  prison  and  this  surgery,  that  is 
inherently  coercive,  even  in  cases  where 
there  is  no  mental  illness,”  Harcombe 
stated. 

She  called  DA  Funk,  who  took  over 
the  case  himself.  He  found  that  doctors  had 
unanimously  said  Randers  was  so  mentally 
ill  that  her  condition  could  be  raised  as  part 
of  her  defense,  and  agreed  that  she  should 
be  found  not  guilty  by  reason  of  insanity. 
Randers  was  subsequently  committed  to  a 
mental  health  facility. 

In  March  2015,  Funk  enacted  a policy 
prohibiting  sterilization  as  part  of  plea  deals. 

“I  have  let  my  office  know  that  that 
is  not  an  appropriate  condition  of  a plea,” 
he  said,  adding,  “It  is  now  policy  that 
sterilization  will  never  be  a condition  of 
deal-making  in  the  district  attorney’s  of- 
fice.” 

Just  a few  weeks  later,  on  April  1 , 2015 , 
Holmgren  confirmed  that  he  had  been  fired. 


While  he  would  not  disclose  the  reason,  the 
Associated  Press  reported  that  sterilization 
had  been  part  of  plea  bargain  discussions  in 
at  least  four  child  neglect  and  abuse  cases 
during  the  previous  five  years  in  Davidson 
County. 

Perhaps  more  tellingly,  around  the  time 
of  Holmgren’s  dismissal  the  District  Attor- 
ney’s office  announced  it  had  found  more 
than  130  cases  of  alleged  crimes  perpetrated 
against  children  that  had  gone  entirely 
untouched  by  prosecutors.  According  to 
Funk,  among  the  neglected  cases  were  74 
involving  sexual  abuse,  dating  back  to  2010, 
as  well  as  60  to  80  cases  of  physical  abuse, 
some  as  old  as  2001. 

The  division  of  the  District  Attorney’s 
office  responsible  for  the  review  and  pros- 
ecution of  those  cases  had  been  managed 
by  Holmgren. 

Sterilization  of  both  prisoners  and  the 
mentally  ill  is  nothing  new.  As  previously 
reported  by  PLN,  California  sterilized  132 
female  prisoners  without  their  consent 
between  2006  and  2010,  leading  Governor 
Jerry  Brown  to  sign  a bill  banning  that 
practice.  [See:  PLN,  March  2014,  p.32]. 

“The  history  of  sterilization  in  this 


country  is  that  it  is  applied  to  the  most 
despised  people  - criminals  and  the  people 
we’re  most  afraid  of,  the  mentally  ill  - and 
the  one  thing  that  these  two  groups  usually 
share  is  that  they  are  the  most  poor,”  noted 
Georgia  State  University  law  professor  Paul 
Lombardo.  “That  is  what  we  have  done  in 
the  past,  and  that’s  a good  reason  not  to  do 
it  now.” 

Sources:  Associated  Press,  The  Tennessean, 
www.  dailymail  co.  uk,  www.  nashvillescene. 
com,  www.  chsnews.  com 
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Ferguson,  Missouri  Under  Fire  for 
Revenue-based  Criminal  Justice  System 

by  Christopher  Zoukis 


Following  2014  protests  in  Fergu- 
son,  Missouri  ignited  by  the  killing  of 
an  unarmed  black  youth  by  a white  police 
officer,  some  local  law  enforcement  prac- 
tices have  been  changed.  The  reforms  were 
spurred,  in  large  part,  by  a U.S.  Department 
of  Justice  (DOJ)  report  that  found  Fergu- 
son’s police  department  and  court  system 
were  motivated  in  their  tactics  - which 
fell  most  heavily  on  the  town’s  African- 
American  population  - by  the  desire  to 
generate  revenue  from  citations,  fines  and 
court  costs. 

According  to  the  March  2015  DOJ 
report,  which  detailed  the  “patterns  and 
practice[s]”  of  Ferguson  courts  and  law 
enforcement  officials,  while  the  town’s 
black  population  accounted  for  67  percent 
of  its  overall  population,  that  demographic 
accounted  for  93  percent  of  all  arrests,  90 
percent  of  all  citations  issued  and  85  percent 
of  all  traffic  stops  initiated  by  the  Ferguson 
Police  Department. 

The  DOJ  found  that  Ferguson  police 
and  court  officials  had  essentially  applied 
excessive  law  enforcement  tactics  for  the 
purpose  of  generating  revenue  off  the  backs 
of  the  town’s  mostly  black  and  impover- 
ished residents.  The  report  further  noted 
that  these  types  of  practices  were  likely 
widespread  in  neighboring  municipalities 
in  St.  Louis  County. 

As  such,  the  DOJ  recommended  more 
than  two  dozen  reforms  of  city  police  and 
court  practices,  including  greater  transpar- 
ency in  court  procedures,  discontinuing 
arrest  warrants  as  a means  of  collecting 
outstanding  fines  and  court  fees,  reduc- 
ing fines  and  fees,  and  implementing 
payment  plans  for  people  unable  to  pay 
what  they  owe. 

Noting  several  violations  of  federal 
law  pertaining  to  racial  discrimination,  as 
well  as  rampant  suppression  of  citizens’ 
First  Amendment  rights,  the  DOJ  made 
it  known  at  the  time  of  the  report’s  release 
that  if  the  city  did  not  comply  with  the 
recommendations  it  could  face  federal 
court  action. 

When  the  report  was  issued,  the 
City  of  Ferguson  had  reportedly  started 
implementing  some  reforms  - including 


“bias-free  policing”  education  for  officers; 
reduction  of  jail  time  for  warrantless  arrests, 
from  72  to  12  hours;  streamlining  bail  bond 
procedures;  and  requiring  officers  to  gain 
supervisor  approval  to  issue  more  than  two 
citations  per  traffic  stop. 

According  to  the  DOJ  report,  in  2013 
Ferguson  raked  in  $2.6  million  in  court  fees 
and  fines.  In  2015,  the  city  was  projected  to 
take  in  $3.09  million  out  of  a total  $11.07 
million  in  general  revenue  funds. 

A revenue-based  justice  system  that 
mainly  targeted  minorities  was  well- 
established  in  Ferguson  by  the  time  riots 
broke  out  in  2014  following  the  shooting 
death  of  Michael  Brown,  18,  by  police 
officer  Darren  Wilson.  As  noted  by  then- 
U.S.  Attorney  General  Eric  Holder,  the 
city’s  profit-oriented  policing  had  “severely 
undermined  the  public  trust, ’’resulting  in  a 
“powder  keg”  situation  where  Brown’s  death 
was  the  match. 

In  2010,  Ferguson,  with  a population 
of  21,000  residents,  ranked  in  the  top 
eight  of  80  municipal  courts  in  St.  Louis 
County  in  terms  of  revenue.  By  2012,  an- 
nual revenue  generated  by  the  town’s  court 
system  had  exceeded  $2  million,  prompt- 
ing Ferguson’s  manager  to  email  the 
police  chief  stating,  “Awesome!  Thanks!” 
The  town  issued  25,000  arrest  warrants  in 
2014  - an  average  of  three  per  household. 
Clearly,  this  indicated  a problem  of  mas- 
sive proportions. 

Perhaps  the  most  concerning  practice 
in  Ferguson,  besides  the  shooting  of  an 
unarmed  young  black  man,  was  the  culture 
of  fines  promoted  bylaw  enforcement.  The 
DOJ  report  found  that  virtually  every  cog  in 
the  town’s  municipal  machinery,  from  traffic 
cop  to  city  council  member,  participated  in 
the  revenue-gathering  scheme. 

Police  officers  were  pushed  to  increase 
the  number  of  traffic  tickets  they  issued. 
In  fact,  some  officers  who  failed  to  write 
an  average  of  28  tickets  per  month  were 
disciplined.  In  general,  the  police  competed 
“to  see  who  could  issue  the  largest  number 
of  citations  during  a single  stop. ’’The  win- 
ner was  a cop  who  wrote  14  citations  in 
one  traffic  stop. 

According  to  the  DOJ  report,  “City, 


police  and  court  officials  for  years  have 
worked  in  concert  to  maximize  revenue 
at  every  stage  of  the  enforcement  process, 
beginning  with  how  fines  and  fine  enforce- 
ment processes  are  established....  [Such 
policies  focus  on]  revenue  rather  than 
public  safety  needs. ’’The  report  added  that 
Ferguson  public  officials  had  “made  clear 
to  the  police  chief  and  the  municipal  judge 
that  revenue  generation  must  be  a priority 
in  court  operations.” 

Court  fines  come  from  a variety  of 
sources.  The  Ferguson  Municipal  Court 
charged  defendants  $125  for  failure  to  ap- 
pear, $50  for  a warrant  to  be  executed  (plus 
56  cents  per  mile  the  police  drive  to  serve 
the  warrant),  and  $30  to  $60  per  night  in 
jail. Those  fines  are  often  combined, result- 
ing in  substantial  bills.  In  2013,  the  average 
fine  imposed  in  Ferguson  due  to  a guilty 
verdict  was  $275. 

A contributing  factor  to  such  high 
fines  was  that  the  Municipal  Court  is  only 
in  session  three  days  each  month.  As  such, 
if  a defendant  can’t  afford  bail  they  must 
pay  to  stay  in  jail  until  the  next  court  ses- 
sion - which  also  creates  an  incentive  for 
defendants  to  plead  guilty  in  order  to  speed 
their  release. 

Further,  courts  have  taken  other 
measures  seemingly  intended  to  ensure 
defendants  incur  more  fines.  According 
to  ArchCity  Defenders,  a St.  Louis-based 
watchdog  group,  municipal  court  judges 
often  start  hearing  cases  up  to  30  minutes 
prior  to  their  scheduled  time  and  lock  the 
doors  five  minutes  after,  forcing  defendants 
to  miss  court  dates  and  thereby  increasing 
fine  revenue. 

Beyond  criminal  matters,  Ferguson  of- 
ficials charged  residents  $102  for  a parking 
fine  whereas  similar  fines  in  other  towns 
often  ranged  from  $5  to  $100.  While  a 
neighboring  city  had  a $5  fine  for  “weeds/ 
tall  grass,”  the  fine  in  Ferguson  was  $77 
to  $102.  Other  finable  offenses  included 
“manner  of  walking”  (95  percent  of  such 
tickets  were  issued  to  blacks),  “failure  to 
obey”  (89  percent  were  issued  to  blacks) 
and  “failure  to  comply”  (94  percent  were 
issued  to  blacks).  Many  civil  rights  activists 
accused  Ferguson  officials  of  racially- 


December  2016 


54 


Prison  Legal  News 


biased  policing. 

Following  the  DOJ’s  investigation  and 
report,  Missouri  Governor  Jay  Nixon  signed 
into  law  two  pieces  of  reform  legislation, 
passed  in  2015  and  2016,  respectively,  with 
the  intent  of  curbing  revenue- driven  law 
enforcement  tactics. 

The  2015  law  reduced  the  amount  of 
revenue  a city  government  could  raise  from 
traffic  fines  and  court  fees  from  30  to  20 
percent  - except  in  St.  Louis  County,  where 
the  total  revenue  derived  from  those  sources 
was  capped  at  12.5  percent.  The  2016  law 
placed  restrictions  on  fines  for  violations  of 
municipal  ordinances,  such  as  those  related 
to  pets  and  lawn  care. 

In  March  2016,  following  a legal  chal- 
lenge by  several  St.  Louis  County  cities,  a 
state  court  judge  held  that  the  statutory 
limitation  on  fines  and  fee  revenue  specific 
to  St.  Louis  County  was  unconstitutional. 
In  response,  Governor  Nixon  said  he  would 
work  with  the  legislature  to  implement 
revised  reforms. 

A report  issued  by  Better  Together  St. 
Louis  in  October  2014  found  that  14  towns 
within  St.  Louis  County  derived  their  larg- 
est source  of  revenue  through  court  fines 
and  fees.  The  report  identified  another  29 
city  governments  within  the  county  that 
derived  more  than  12.5  percent  of  their 
revenue  from  those  sources. 


The  California  Department  of  Cor- 
rections  and  Rehabilitation  (CDCR) 
called  the  July  29,  2016  “retirement”  of 
wardens  at  two  state  women’s  prisons  a 
“coincidence.”  However,  Colby  Lenz,  a 
legal  advocate  with  the  California  Coali- 
tion for  Women  Prisoners,  commenting 
on  the  abrupt  departures  of  the  wardens 
at  the  Central  California  Women’s  Facility 
(CCWF)  - Deborah  “DK”  Johnson  - and 
the  California  Institution  for  Women 
(CIW)  - Kimberly  Hughes  - said  they 
appeared  to  be  “forced  retirements.” 

Both  facilities  have  been  the  subjects 
of  lengthy  state  investigations.  Problems  at 
CIW  have  included  a suicide  rate  five  times 
the  state  and  federal  average,  plus  a high 
rate  of  methamphetamine  use.  CCWF  is 
overcrowded  and  has  been  cited  for  a lack 
of  supervision  and  a culture  of  sex  abuse, 
fear  and  retaliation.  Additionally,  CCWF 


During  the  time  that  the  12.5  percent 
statutory  limit  on  fine  and  fee  revenue  was 
in  effect,  at  least  two  St.  Louis  County 
municipalities,  Charlack  and  Wellston, 
were  forced  to  close  their  small  police 
departments. 

Charlack,  with  a population  of  1,300, 
had  earned  a reputation  as  a speed  trap, 
drawing  roughly  29  percent  of  its  total  rev- 
enue from  fines  and  fees  levied  on  motorists 
traveling  along  a stretch  of  Interstate  170 
near  the  Lambert-St.  Louis  International 
Airport. 

Similarly,  Wellston  has  a population 
of  2,300  and  occupies  an  area  of  less  than 
one  square  mile.  Its  police  department, 
with  17  patrol  officers,  was,  arguably,  not 
needed  - though  it  provided  the  city  with 
12.2  percent  of  its  total  revenue,  obtained 
through  various  fines  and  court  costs. 

Once  additional  reforms  are  imple- 
mented, Ferguson  and  other  municipalities 
in  St.  Louis  County  will  have  to  learn  how 
to  operate  without  exacting  a large  portion 
of  their  revenue  from  fines,  fees  and  related 
criminal  justice  costs  imposed  on  mostly 
minority  and  poor  residents. 

Sources:  Associated  Press , www.  motherjones. 
com , www.cnn.com, www.stltoday.com, 
www.  library,  municode.  com,  ww w.governing. 
com,  www.startribune.com 


Associate  Warden  Travis  Wright,  44,  was 
arrested  in  June  2016  on  several  child  sex 
abuse  charges. 

Observers  contend  the  personnel 
changes  are  a move  by  CDCR  Secretary 
Scott  Kernan  to  clean  house.  “There  are 
serious  problems  there,  including  verbal 
abuse  of  prisoners,  failure  to  protect  them 
from  other  prisoners,  contraband,  sexual 
abuse  - mostly  in  the  form  of  ‘If  you  do 
me  a favor,  I’ll  do  you  a favor’-  that  kind  of 
thing,”  said  Don  Specter,  executive  director 
of  the  Prison  Law  Office,  a public-interest 
law  firm  based  in  Northern  California. 
“There’s  a lot  of  fear,  and  fear  of  retaliation 
for  reporting  misconduct,”  he  added.  “We 
were  not  surprised  the  state  would  take  this 
action.”?^ 

Sources:  www.latimes.com,  www.laweekly. 
com,  www.abc30.com 
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Corrections  Officials  Stealing  Prisoners' 
Identities  a Growing  Problem 

by  Christopher  Zoukis 


Corrections  officials  tend  to  have 
a single-track  mindset:  guards  oversee 
prisoners  in  an  attempt  to  maintain  security 
and  order.  But  what  if  the  looking  glass 
needs  to  be  reversed  and  the  jailers  need  to 
be  overseen  instead?  With  identity  theft 
perpetrated  by  prison  and  jail  employees  on 
the  rise,  that  option  needs  to  be  seriously 
considered. 

But  who  would  want  to  steal  the 
identity  of  a prisoner?  Unfortunately,  for 
all  the  drawbacks  that  come  with  being 
incarcerated,  prisoners’  limited  ability  to 
access  their  credit  rating  - or  to  otherwise 
protect  their  personal  information  or  be- 
come aware  of  identity  theft  - makes  them 
an  attractive  target.  All  identity  thieves 
need  are  names  matched  with  valid  So- 
cial Security  numbers  and  other  personal 
data  - particularly  when  filing  fraudulent 
income  tax  returns,  since  most  prisoners 
don’t  file  tax  returns  anyway. 

According  to  a 2014  report  by  the 
Treasury  Inspector  General  for  Tax  Ad- 
ministration, while  in  2009  there  were  only 
37,000  false  tax  returns  filed  using  prison- 
ers’ Social  Security  numbers,  in  2012  the 
number  reached  137,000.  Many  of  the  tax 
returns  were  filed  by  prisoners  attempting 
to  run  scams,  or  by  accomplices  with  the 
prisoners’  knowledge  and  consent.  [See: 
PLN,  Dec.  2014,  p.46;  Aug.  2011,  p.10; 
Feb.  2011,  p.18;  May  2007,  p.22] . Others, 
however,  involved  identity  theft. 

“Frequently,  inmates  are  also  victims 
of  identity  theft,  which  can  lead  to  an 
overstatement  of  fraudulent  returns  filed  by 
prisoners,”  stated  Debra  Holland,  commis- 
sioner of  the  wage  and  investment  division 
for  the  IRS,  according  to  The  Washington 
Times. 

Ironically,  it  turns  out  that  many  of  the 
identity  thieves  who  prey  on  prisoners  are 
corrections  employees  with  easy  access  to 
prisoners’  personal  information. 

The  perpetrators  of  such  crimes  range 
from  prison  and  jail  guards  to  administra- 
tive clerks  who  have  access  to  prisoners’ files. 
In  one  case,  court  records  indicated  that 
every  Alabama  Department  of  Corrections 
employee  - about  3,000  people  - had  full 
access  to  such  records,  regardless  of  their 


job  duties,  before  security  protocols  were 
put  in  place. 

Cases  of  identity  theft  involving  pris- 
oners are  fairly  straightforward:  A jail  or 
prison  official  either  accesses  databases  or 
steals  booking  sheets  to  obtain  prisoners’ 
names,  dates  of  birth  and  Social  Security 
numbers.  Sometimes  such  databases  have 
information  not  only  on  current  prisoners, 
but  also  those  who  have  been  incarcerated 
previously.  Once  the  information  is  ob- 
tained, identity  thieves  either  file  fraudulent 
tax  returns  claiming  refunds  or  give  the 
data  to  someone  else  to  do  it  for  them. The 
funds  are  then  directed  to  bank  accounts  or 
debit  cards  in  the  prisoners’  names,  which 
were  opened  without  their  knowledge  for 
the  purpose  of  receiving  illicit  tax  refunds. 

The  corrections  systems  that  employ 
those  who  engage  in  prisoner  identity  theft 
represent  a panoply  of  agencies,  ranging 
from  prisons  and  jails  to  parole  offices  and 
juvenile  detention  facilities. 

As  previously  reported  in  PLN. , 
Corey  A.  Coley,  Sr.,  a former  Florida 
juvenile  probation  officer,  was  convicted 
of  conspiracy,  aggravated  identity  theft 
and  wire  fraud  for  stealing  the  personal 
information  of  90  current  and  past  ju- 
venile offenders  who  were  on  probation. 
He  was  sentenced  in  April  2014  to  seven 
years  and  three  months  in  federal  prison, 
and  ordered  to  repay  1671,022.99.  [See: 
PLN,  April  2015,  p.63]. 

In  2014,  Jerry  St.  Fleur,  26,  a former 
prison  guard  at  the  Zephyrhills  Correc- 
tional Institution  in  Florida,  was  convicted 
of  wire  fraud  and  aggravated  identity  theft 
for  stealing  prisoners’ personal  information 
from  an  electronic  database  and  filing  182 
fraudulent  tax  returns.  He  was  sentenced 
to  51  months  in  federal  prison  in  October 
2014,  and  ordered  to  forfeit  $61,704. 

In  August  2015,  Marcus  Lowe, 
32,  an  employee  of  the  Parole  Services 
Division  in  Manatee  County,  Florida, 
was  sentenced  to  three  years  in  federal 
prison  for  his  role  in  a scheme  in  which 
he  and  two  accomplices  used  prisoners’ 
stolen  identities  to  fraudulently  claim 
more  than  $72,000  in  tax  refunds.  Ac- 
cording to  a press  release  issued  by  the 


U.S.  Attorney’s  Office,  Lowe  had  access 
to  booking  sheets  at  the  Manatee  County 
jail,  which  “contained  personal  identifica- 
tion information  relating  to  the  inmates, 
including  their  names,  dates  of  birth  and 
Social  Security  numbers.” 

Marc  A.  Bell,  49,  was  sentenced  in  May 
2016  to  four  years  in  federal  prison,  three 
years  of  supervised  release  and  restitution 
of  $1.97  million  to  the  IRS.  Bell,  a former 
employee  of  the  District  of  Columbia’s  De- 
partment ofYouth  Rehabilitation  Services, 
pleaded  guilty  to  his  role  in  an  identity  theft 
and  tax  fraud  ring. 

From  May  2010  through  April  2013, 
Bell  stole  the  personal  identifying  infor- 
mation of  approximately  645  juveniles 
who  were  detained  or  previously  had  been 
detained.  He  provided  the  information 
to  other  participants  in  the  scheme,  who 
used  it  to  file  approximately  1,160  federal 
income  tax  returns  seeking  more  than  $4.4 
million  in  refunds.  Of  that  amount,  the  IRS 
paid  out  $2,422,211.  In  addition  to  prison- 
ers, the  fraudulent  scheme  used  personal 
information  stolen  from  drug  addicts,  the 
elderly  and  people  in  assisted  living  facili- 
ties. Around  20  other  people  have  pleaded 
guilty  to  charges  in  connection  with  the 
scheme. 

Additionally,  two  former  Alabama 
prison  guards  were  sentenced  to  federal 
prison  after  being  convicted  of  conspiring 
to  defraud  the  United  States  in  a massive 
tax  scam.  They  were  also  charged  with  ag- 
gravated identity  theft  and  wire  fraud. 

Bryant  Thompson,  a former  shift  clerk 
with  the  Alabama  Department  of  Cor- 
rections, was  sentenced  on  June  3,  2014 
to  a 120-month  prison  term.  His  former 
co-worker,  Quincy  Walton,  was  sentenced 
to  84  months.  They  were  convicted  of  us- 
ing their  access  to  DOC  databases  to  file 
over  180  false  tax  returns  using  the  identi- 
ties of  state  prisoners.  They  then  directed 
refunds  to  prepaid  debit  cards  and  U.S. 
Treasury  checks;  many  of  the  checks  were 
cashed  at  a retail  store  owned  by  Walton’s 
uncle.  Thompson  was  accused  of  using  the 
fraudulent  tax  refunds  to  purchase  a new 
paint  job  and  rims  for  his  SUV.  He  also 
bought  a BMW. 
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According  to  a June  2015  news  report, 
Shannon  A.  Brumfield,  a guard  at  the 
Hinds  County  Adult  Detention  Center  in 
Mississippi,  stole  the  personal  identifying 
information  of  11  prisoners  and  used  them 
to  file  false  tax  returns  in  2011  and  2012. 
She  was  charged  with  mail  fraud  and  ag- 
gravated identity  theft,  and  her  case  remains 
pending. 

A former  employee  at  the  John  E. 
Goode  Pre-Trial  Detention  Facility  in 
Jacksonville,  Florida,  Harold  B.  Walbey  III, 
46,  was  charged  with  using  the  personal 
information  of  49  prisoners,  including  their 
Social  Security  numbers,  to  request  fraudu- 
lent income  tax  refunds.  He  pleaded  guilty 
and  was  sentenced  to  51  months  in  federal 
prison  plus  3 years  of  supervised  release  and 
1110,756  in  restitution  on  June  15,  2015. 
The  district  court  applied  a “vulnerable 
victim”  sentencing  enhancement  because 
he  had  targeted  prisoners.  Walbey  appealed 
the  enhancement,  which  was  affirmed  by 
the  11th  Circuit  in  December  2015.  See: 
United  States  v.  Walbey,  634  Fed.Appx.  767 
(11th  Cir.  2015). 

Another  Florida  jailer,  Fori  Ann 
Dilworth,  worked  with  two  accomplices, 
Shantrell  Stephenson  and  Richard  Mitch- 
ell, to  steal  prisoners’  personal  information 
and  file  false  tax  returns  between  2010  and 
2013.  The  IRS  paid  them  over  $200,000 
for  the  fraudulent  claims.  Dilworth  was 
sentenced  in  November  2015  to  25  months 
in  federal  prison  plus  two  years  of  super- 
vised release,  and  ordered  to  pay  $52,105 
in  restitution. 

Miami  Dade  County  jail  guard 
Cornelius  Crumity,  39,  was  sentenced 
in  April  2015  to  three  years  in  prison 
and  one  year  of  supervised  release  for 
participating  in  a scheme  involving  false 
tax  returns.  Crumity,  who  had  pleaded 
guilty  to  aggravated  identity  theft  and 
mail  fraud,  admitted  to  stealing  personal 
identifying  information  from  at  least  50 
prisoners  and  receiving  around  $356,000 
in  fraudulent  refunds. 

“Few  crimes  cause  greater  harm  to 
society  than  law  enforcement  corruption,” 
stated  Assistant  U.  S.  Attorney  Brian  Hayes. 
“These  ill  effects  are  compounded  when 
committed  in  a correctional  institution, 
sending  a message  to  inmates  that  directly 
contradicts  the  government’s  goals  of  reha- 
bilitation and  reform.” 

Of  course  not  only  prison  and  jail 
employees  target  prisoners  for  identity 


theft.  For  example,  Kelly  Sims,  the  wife 
of  an  Ohio  prisoner,  was  charged  in 
May  2015  with  using  prisoners’  stolen 
identities  to  file  fraudulent  tax  returns; 
at  the  time,  her  husband,  Roma  F.  Sims, 
was  serving  a prison  sentence  for  iden- 
tity theft  and  tax  fraud.  Recorded  prison 
phone  calls  between  the  pair  were  part  of 
the  investigation  that  resulted  in  federal 
charges.  Kelly  Sims  was  sentenced  to  24 
months  in  prison  and  three  years  of  su- 
pervised release  on  March  16, 2016.  Her 
husband  was  charged  with  related  tax 
fraud  offenses  in  September  2016,  which 
remain  pending. 

While  corrections  employees  break- 
ing the  law  is  nothing  new,  identity  theft 
involving  prisoners  has  reached  alarming 
proportions.  According  to  Focal  Initiatives 
Support  Corp.,  an  organization  that  helps 
ex-offenders  with  job  training  and  financial 
coaching,  in  2014  more  than  20%  of  their 
7,000  clients  had  inconsistencies  in  their 
credit  reports,  many  of  which  were  related 
to  identity  theft. 

As  reported  by  the  Wall  Street  Journal, 
after  Alexis  Roldan  was  released  from  a 
Rhode  Island  prison  in  2011,  he  learned 


that  his  credit  report  “revealed  several  thou- 
sand dollars  in  unpaid  medical,  energy  and 
insurance  bills”  due  to  identity  theft.  “They 
got  me  pretty  good,”  said  Roldan,  who  was 
unable  to  purchase  a car  or  insurance,  or 
find  housing  due  to  the  debts  recorded  on 
his  credit  report. 

With  the  deck  already  stacked  against 
prisoners  following  their  release  from  prison 
or  jail,  barriers  such  as  debt  and  bad  credit 
ratings  caused  by  identity  theft  can  almost 
ensure  their  re-incarceration.  Fortunately, 
recognizing  the  serious  nature  of  prisoner 
identity  theft,  courts  are  holding  the  per- 
petrators accountable  - giving  them  more 
than  mere  slaps  on  the  wrists,  as  is  often  the 
case  when  prison  and  jail  employees  engage 
in  misconduct.  FI 

Sources:  www. tbo.com,  www.wsj.com, 
www.  tampabay.  com,  www.  criminal-justice- 
online.blogspot.com,  www.ajc.com,  www. 
maysville-online.  com,  www.  esecurityplanet. 
com,  www.wfxg.com,  www.heraldtribune. 
com,  www.idtheftresolutions.org,  www. jus- 
tice, gov,  www.bradenton.com,  wwwfusion. 
net.  New  York  Daily  News,  www.  lifelock.  com, 
Washington  Times,  www.fbi.gov 
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Tennessee  Sheriff's  Willful  Denial  of  Public  Records 
Merits  PLN  Attorney  Fee  Award 


OnJuNE  24,20I5,aTeNNESSEEAPPEL- 
late  court  found  the  sheriff  of  Marshall 
County  had  willfully  denied  access  to  public 
records  requested  by  Prison  Legal  News,  and 
held  that  PLN  was  entitled  to  attorney  fees 
after  filing  suit  to  obtain  the  records. 

As  previously  reported,  in  February 
2014,  PLN  managing  editor  Alex  Fried- 
mann requested  copies  of  contracts  and 
policies,  including  policies  relating  to  pris- 
oner medical  care,  in  effect  at  the  Marshall 
Countyjail.  Sheriff  Norman  Dalton  refused 
to  comply  with  the  request  unless  Fried- 
mann appeared  in  person  - which  was  not 
required  by  Tennessee’s  public  records  law. 
Friedmann  filed  suit  in  chancery  court,  and 
following  a trial  the  court  ordered  produc- 
tion of  the  records  at  no  cost  but  declined 
to  award  attorney  fees  and  costs. 

Friedmann’s  counsel,  Robert  Dalton 
(the  sheriff’s  brother),  appealed  the  denial 
of  fees  and  costs.  The  appellate  court’s  or- 
der began  by  reciting  the  extensive  efforts 
Friedmann  had  made  to  obtain  the  records 
after  they  were  denied  by  the  sheriff,  who 
had  relied  on  incorrect  advice  from  the 
county  attorney.  [See:  PLN, Jan.  2015,  p.32]. 
The  Court  of  Appeals  held  the  imposition 
of  a personal  appearance  condition  to  obtain 
public  records  was  not  allowed  under  Ten- 
nessee state  law. 

The  Court  then  turned  to  the  issue  of 
attorney  fees.  The  trial  court  had  held  fees 
were  not  warranted  because  the  sheriff’s 
conduct  was  not  “willful”  and  in  bad  faith. 
The  appellate  court,  however,  found  the 
willfulness  determination  “should  focus  on 
whether  there  is  an  absence  of  good  faith 
with  respect  to  the  legal  position  a munici- 
pality relies  on  in  support  of  its  refusal  of 
records.” 

The  chancery  court  focused  on  the 
sheriff’s  reliance  on  advice  from  legal 
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counsel  that  he  could  require  Friedmann 
to  appear  in  person  to  obtain  the  records. 
Yet  in  several  emails  with  the  Sheriff’s 
Office,  Friedmann  “repeatedly  insisted  that 
he  was  not  required  to  appear  in  person  in 
order  to  make  a public  records  request,”  the 
appellate  court  wrote.  He  also  provided  an 
opinion  from  the  Office  of  Open  Records 
Counsel  that  supported  his  position,  and 
the  Open  Records  Counsel  contacted  the 
attorney  for  Marshall  County  to  personally 
advise  him  “that  citizens  were  not  required 
to  appear  in  person  to  make  a public  re- 
cords request.” 

The  Court  of  Appeals  concluded  that 


PRISONS  ARE  DESIGNED  TO  BE  CLOSED 

institutions,  cut  off  from  the  rest  of  the 
world.  Contraband  cell  phones,  however,  are 
opening  them  up  and  exposing  the  reality 
of  what  happens  behind  the  walls.  When 
Demetria  Harris  saw  a photo  of  her  son, 
incarcerated  at  the  Burruss  Correctional 
Training  Center  (BCTC)  in  Forsyth,  Geor- 
gia, she  was  horrified. 

The  picture,  posted  online  in  late 
March  2015,  had  a caption  that  read, 
“When  you  disrespect  the  Nation,  it  brings 
nothing  but  pain  and  suffering.”  The  term 
“Nation”  was  a reference  to  the  Gangsta 
Disciples  gang,  also  known  as  “GD  Nation.” 

In  the  photo,  Harris’  son,  Cortez  Berry, 
then  17  years  old,  had  a swollen  eye  and 
was  hunched  down  with  a makeshift  leash 
around  his  neck  held  by  one  of  two  prison- 
ers standing  menacingly  behind  him.  Harris 
had  learned  of  the  picture  and  her  son’s 
beating  when  a friend  told  her  the  photo, 
uploaded  by  BCTC  prisoners  using  an  illicit 
cell  phone,  was  circulating  on  Facebook. 

By  the  beginning  of  April  2015  the 
picture  of  Berry  had  gone  viral,  attract- 
ing nationwide  media  attention  and  the 
interest  of  such  high-profile  individuals  as 
Reverend  A1  Sharpton.  Shortly  following 
the  publication  of  the  photo,  a number  of 
vigils  in  support  of  Berry  took  place  in 
Augusta. 

“No  one  deserves  this,”  said  Harris. 
“They’re  not  being  protected.  I don’t  care 


the  sheriff’s  “insistence  on  a personal  ap- 
pearance constituted  a willful  denial  of 
access  to  the  requested  records,”  and  that 
the  chancery  court  had  abused  its  discre- 
tion in  denying  attorney  fees  and  costs. 
The  case  was  reversed  and  remanded  to 
determine  and  award  reasonable  fees  and 
costs;  appellate  costs  were  taxed  against 
Marshall  County.  See:  Friedmajvi  v.  Mar- 
shall County,  471  S.W.3d  427  (Tenn.  Ct. 
App.  2015). 

Following  remand,  the  chancery  court 
awarded  18,982.50  in  attorney  fees  and 
costs  to  Friedmann’s  counsel  on  January 

26,2016.  H 


what  they’re  there  for,  they  still  need  to  be 
protected.” 

Berry  told  an  aunt,  Shavondria  Wright, 
that  he  had  been  jumped  by  ten  other 
prisoners,  beaten  and  choked  unconscious. 
“Pretty  much,  they  left  him  there  for  dead,” 
said  Wright. 

At  the  time  of  the  incident,  just  before 
Berry’s  eighteenth  birthday,  he  had  been 
approached  by  GD  Nation  members  and 
asked  to  join  the  gang.  The  beating  was  the 
result  of  his  refusal. 

“The  [Gangsta  Disciples]  came  in  and 
told  him  that  since  he  was  turning  18,  he 
might  as  well  join  the  gang,  because  you 
about  to  go  to  the  other  side,”  said  Wright, 
referring  to  Berry’s  imminent  transfer  to  a 
BCTC  unit  that  holds  adult  prisoners. 

The  incident  occurred  at  3:15  p.m., 
but  guards  did  not  check  on  Berry  until 
9:45  p.m.  that  night,  she  stated.  Although 
prison  personnel  were  slow  to  respond  and, 
according  to  Harris,  never  notified  Berry’s 
family  about  the  incident,  others  heard  of 
the  beating  through  phone  calls  from  the 
prisoners  who  committed  the  assault. 

According  to  Connie  Kennedy,  the 
mother  of  Berry’s  girlfriend,  her  daughter 
learned  of  the  attack  when  she  received 
multiple  phone  calls  from  prisoners  de- 
manding protection  money  to  ensure 
Berry’s  safety. 

Prison  officials  placed  the  unit  where 
the  photo  was  taken  on  lockdown.  Follow- 


Photo  of  Prisoner  Beaten  by  Georgia 
Gang  Members  Posted  Online 
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ing  the  incident,  Berry,  who  is  serving  an 
SV2-yeai  sentence  for  aggravated  battery, 
robbery  and  theft  of  a motor  vehicle,  was 
put  in  protective  custody  and  transferred 
from  BCTC  to  the  maximum-security 
Smith  State  Prison.  The  two  gang  mem- 
bers in  the  photo  who  had  allegedly 
assaulted  him  were  also  transferred  to 
other  facilities. 

According  to  a July  2014  report  by  the 
Southern  Center  for  Human  Rights,  Smith 
State  Prison  is  “perhaps  the  most  dangerous 
prison  in  the  state,”with  21%  of  the  state’s 
prisoner  homicides  occurring  at  that  facility 
from  2010  through  2014. 

Berry’s  family  believes  the  transfer  was 
in  retaliation  for  their  cooperation  with 
the  news  media  and  speaking  out  about 
the  incident. 

Gwendolyn  Hogan,  spokesperson  for 
the  Georgia  Department  of  Corrections, 
said  that  two  guards  who  were  on  duty  at 
the  time  Berry  was  beaten  had  resigned.  She 
added  the  matter  was  still  under  investiga- 
tion, as  is  the  ongoing  issue  of  contraband 
cell  phones. 

As  stated  in  a media  release  issued  at 
the  time  of  the  incident  by  Georgia  prison 


officials,  “The  Department  does  not  allow 
inmates  to  have  access  to  cell  phones,  as 
possession  of  such  contraband  is  deemed 
highly  illegal.  Introduction  of  cell  phones 
into  our  facilities  is  a nationwide  issue 
the  Corrections  system  is  facing.  The  De- 
partment continuously  works  to  utilize 
extensive  resources  to  combat  this  issue.  We 
take  very  seriously  our  mission  of  protect- 
ing the  public  and  running  safe  and  secure 
facilities.” 

In  early  2016,  a bill  was  introduced  in 
the  Georgia  legislature,  HB  874,  to  make 
smuggling  cell  phones  into  correctional  fa- 
cilities a felony  punishable  by  up  to  ten  years 
in  prison.  The  bill  would  also  make  using 
a contraband  cell  phone  for  gang  activity 
a felony  that  carries  a prison  term  of  two 
to  20  years.  The  legislation  passed  and  was 
signed  into  law  in  May  2016. 

With  respect  to  ongoing  violence  in 
Georgia  prisons,  eight  facilities  were  placed 
on  lockdown  in  June  2016  after  fights  broke 
out  at  Smith  State  Prison  that  sent  16  pris- 
oners to  an  outside  hospital,  and  a prisoner 
at  Calhoun  State  Prison,  Joshua  Brooks,  was 
beaten  to  death  on  June  10, 2016.  Both  in- 
cidents were  reportedly  gang- related.  Three 


prisoners  - Wesley  Adams,  Undrea  Burley 
and  Demetrius  Smith  - and  a prison  guard, 
Shakera  Burns,  were  arrested  and  charged 
with  Brooks’  murder. 

Prison  Legal  News  has  previously 
reported  on  high  levels  of  violence  in 
Georgia’s  prison  system.  [See:  PLN,  Feb. 
2014,p.l].P 

Sources:  Atlanta  Journal-Constitution, 
www.  dailymail.  co.  uk,  www.  wrdw.  com, 
www.sandrarose.com,  www. chronicle. au- 
gust a.  com,  www.41nbc.com 
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The  Habeas  Citebook  (2nd  edition) 

by  Brandon  Sample  and  Alissa  Hull 

The  second  edition  of  The  Habeas  Citebook  is  now  available!  Published  by  Prison  Legal 
News,  it  is  designed  to  help  pro-se  prisoner  litigants  identify  and  raise  viable  claims  for 
potential  habeas  corpus  relief. 

This  book  is  an  invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal 
courts  have  granted  habeas  relief  to  prisoners  whose  attorneys  provided  ineffective 
assistance  of  counsel.  It  will  save  litigants  thousands  of  hours  of  research  and  it  focuses  on 
the  winning  cases  criminal  defendants  need  to  successfully  challenge  their  convictions. 

Well  organized  into  52  concise  chapters,  this  easy-to-use  book  puts  the  law  at  the  reader's 
fingertips. 
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South  African  Prison  Evacuated  Due  to  Squalor; 
Two  Prisoners  Die  from  Rat-Borne  Disease 


AS  BAD  AS  IT  GETS  IN  SOME  U.S.  PRISONS, 
conditions  at  the  notorious  Pollsmoor  Pris- 
on in  Cape  Town,  South  Africa  are  so  abysmal 
that  the  government  was  forced  to  temporarily 
close  the  facility  and  evacuate  prisoners  after  two 
contracted  a fatal  rat-borne  disease. 

In  2015,  around  4,000  prisoners  were 
removed  from  the  maximum-security 
prison  where  Nelson  Mandela  was  once 
incarcerated.  The  transfers  were  made  in 
massive  convoys,  said  Ntobela  Mketshane, 
Pollsmoor’s  area  commissioner.  The  shut- 
down of  Pollsmoor  - which  was  overcrowded 
by  300  percent  - was  necessitated  after  two 
prisoners  died  due  to  leptospirosis,  a bacterial 
disease  spread  by  rat  urine. 

Conditions  at  the  facility  were  terrible, 
with  up  to  three  prisoners  sharing  one  lice- 
infested  bed;  some  suffered  from  starvation 
and  others  from  untreated  illnesses.  Consti- 
tutional Court  Judge  Edwin  Cameron,  who 
inspected  Pollsmoor,  wrote:  “The  extent 
of  overcrowding,  unsanitary  conditions, 
sickness,  emaciated  physical  appearance  of 
the  detainees,  and  overall  deplorable  living 
conditions  were  profoundly  disturbing.” 
Cameron  reported  prisoners  with  boils, 
scabies  and  wounds  from  “lice-infested 
bedding  that  has  never  been  washed.” 


by  Christopher  Zoukis 

Correctional  services  spokesman 
Manelisi  Wolesa  said  the  evacuation  of 
prisoners  from  Pollsmoor  was  to  prevent  an 
outbreak  of  leptospirosis.  He  claimed  prison 
administrators  were  fumigating  the  facility. 

The  inhumane  conditions  at  Pollsmoor 
prompted  the  Police  and  Prisons  Civil 
Rights  Union  to  weigh  in.  “The  entire  place 
is  really  a mess,  nobody  deserves  to  live 
in  such  a place,”  said  spokesman  Richard 
Mamabalo.  “Our  view  is  that  prisons  should 
not  be  a death  sentence.  It  is  meant  to  be 
a place  where  people  can  be  rehabilitated.” 

Correctional  facilities  across  South 
Africa  have  a reputation  for  squalidness. 


The  Fifth  Circuit  Court  of  Appeals 
held  that  an  insurance  company  is  not 
required  to  defend  or  indemnify  a private 
prison  contractor  in  the  death  of  a pretrial 
detainee  at  a Texas  jail. 

Mario  Garcia  was  confined  at  the  Brooks 
County  Detention  Center,  operated  by  LCS 
Corrections  Services,  Inc.  (LCS).  He  was  tak- 
ing high  doses  of  benzodiazepine  prescribed 


Olympic  sprinter  and  double  amputee  Oscar 
Pistorius,  also  known  as  the  “Blade  Runner” 
for  using  special  blade-like  prostheses,  was 
housed  at  the  Kgosi  Mampuru  II  prison 
after  being  convicted  of  killing  his  girlfriend. 
He  reportedly  refused  to  eat  the  food  served 
at  the  facility  for  fear  of  food  poisoning. 
Pistorius’  attorneys  cited  poor  conditions  at 
Pollsmoor,  Mampuru  and  other  prisons  as 
a reason  to  allow  him  to  be  placed  on  house 
arrest  after  serving  just  ten  months  of  his 
sentence,  which  was  extended  from  five  years 
to  six  years  on  July  6, 2016. 

Sources:  www.dailymail.co.uk,  BBC 


by  his  personal  physician  when  he  was  booked 
into  the  jail,  and  it  was  alleged  he  died  because 
LCS  staff  refused  to  provide  him  with  ad- 
ditional doses  of  that  medication. 

Garcia’s  estate  filed  a 42  U.S.C.  § 1983 
complaint  alleging  constitutional  violations 
and  state  law  medical  malpractice  claims. 
The  federal  district  court  allowed  only  the 
medical  malpractice  claims  to  go  to  trial, 
which  resulted  in  a 12.25  million  verdict. 
[See:  PLN,  April2014,p.l6]. Following  that 
verdict,  the  district  court  allowed  the  § 1983 
claim  to  proceed,  which  alleged  “LCS’s  policy 
of  refusing  to  administer  certain  medications 
to  inmates  constituted  deliberate  indifference 
to  Garcia’s  serious  medical  needs.” 

LCS  then  initiated  a separate  action  in 
another  district  court  seeking  a declaration 
that  Lexington  Insurance  Company  was  re- 
quired to  defend  and  indemnify  LCS  in  the 
underlying  § 1983  lawsuit.  At  issue  were  two 
insurance  policies:  a Commercial  General 
Liability  (CGL)  policy  and  a Commercial 
Umbrella  Liability  (CUL)  policy. The  district 
court  found  a duty  to  defend  under  the  CGL 
policy  without  reaching  the  indemnification 
issue,  and  no  duty  to  defend  or  indemnify 
under  the  CUL  policy. 

On  appeal,  the  Fifth  Circuit  found  that 
both  policies  had  exclusions;  at  issue  was 
the  CUL’s  “professional  liability”  exclusion 
and  the  “medical  services”  exclusion  in  the 
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Post-Conviction  Relief  Practice  Manual 
Specifically  Designed  for  Inmates 

Leorn  how  to  write  like  a lawyer  with  specific 
instructions  on  how  to  draft  complete,  clear  and 
persuasive  legal  arguments. 

Learn  writing  techniques  taught  in  law  school  with 
easy-to-understand  detailed  instructions. 

30  Critical  Tips  to  avoid  common  lethal  traps  other 
pro  per  inmates  fall  victim  to. 

Geared  towards  Arizona  law,  but  applies  to  any 
inmate  writing  a pro  per  post-conviction  relief  brief. 
Easy  to  use  forms  relating  to  compelling  discovery, 
subpoenas,  requesting  funds,  and  other  litigation. 
Can't  hire  a post-conviction  relief  lawyer?  Then  don't 
write  your  own  brief  without  the  Rule  32  Handbook. 


Arizona  Inmates:  Over  150  case  law  synopses  relating  to  27  specific  areas  of  Arizona's 
post-conviction  relief  law,  NOT  random  federal  law  having  little-to-nothing  to  do  with  your 
case  like  other  journals/manuals. 

TO  ORDER:  Send  $36.00  to: 

10645  N.  Oracle  Rd„  #121-326,  Tucson,  AZ  85737 
(Please  provide  your  name,  inmate  # and  address) 

OR  Order  Online:  createspace.com  (Search  "Rule  32  Handbook”  after  clicking 
on  "Store”  in  the  dropdown  menu  in  the  blue  toolbar.] 
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CGL.  Such  exclusions  were  strictly  applied. 

The  appellate  court  concluded  that 
Lexington  was  not  required  to  defend  LCS 
under  subpart  (a)  of  the  CGL,  which  excluded 
coverage  for  “medical,  surgical,  dental,  or  nurs- 
ing treatment.”  LCS  contended  that  Garcia’s 
death  was  due  to  none  of  those  factors,  but 
rather  to  an  administrative  policy  of  not 
providing  certain  medications  to  prisoners. 

“Garcia’s  death  ...  was  caused  by  a failure 
to  provide  benzodiazepines  to  him,”  and 
“providing  and  administering  medicine  to  an 
inmate  in  a prison  is  a medical  service,  which 
LCS  failed  to  render, forwhatever  reasons, ’’the 
Fifth  Circuit  wrote  in  holding  that  Lexington 
owed  “no  duty  to  defend  LC  S under  the  CGL 
policy.Tt  followed  that  the  insurance  company 
had  no  duty  to  indemnify  LCS,  either. 

Turning  to  the  professional  liability 
exclusion  in  the  CUL  policy,  the  Court  of 
Appeals  found  that  “LCS  failed  to  provide  a 
professional  service  by  not  providing  medica- 
tions to  inmates,  and  thus  comes  within  the 
specified  conduct  excluded  from  coverage.” 

As  such,  the  district  court’s  order  was 
affirmed  in  part  and  reversed  in  part  with 
instructions  to  enter  judgment  for  Lexing- 
ton on  remand.  While  the  case  was  pending, 


LCS  Corrections  Services  was  acquired  in 
January  2015  by  The  GEO  Group.  See:  LCS 


Philadelphia  District  Attorney 
Seth  Williams  belatedly  reported 
1160,050  in  gifts  from  political  and  legal 
connections,  raising  conflict  of  interest  con- 
cerns and  prompting  an  August  19,  2016 
apology  from  the  prosecutor  to  his  staff. 

In  an  email,  Williams  apologized  for 
any  “distractions”  created  by  the  “adverse 
publicity”  surrounding  his  unreported  mon- 
etary enrichment.  The  DA’s  financial  records 
detailed  six  years’ worth  of  gifts,  including 
$45,000  in  home  repairs,  sideline  passes  to 
Eagles  games,  luxury  vacations  and  cash. 
Some  of  the  donors  included  members 
of  Williams’  security  detail,  an  attorney 
who  was  later  elected  to  a judgeship  and 
football  executives  who  had  seen  players 
investigated  by  the  DA’s  office. 

Mustafa  Rashed,  a campaign  spokes- 
man for  Williams,  said  the  district  attorney 
was  “more  concerned  about  the  late  disclo- 


Corrections  Services  v.  Lexington  Insurance 
Company , 800  F.3d  664  (5th  Cir.  2015). 


sure  filings  being  the  news  and  a distraction 
to  the  dedicated  600  men  and  women  in  the 
DA’s  office,  which  is  why  he  sent  the  email.” 

Richard  Hoy,  a longtime  Philadelphia 
lawyer  who  has  defended  many  people  fac- 
ing prosecution  by  Williams’ office,  said  that 
when  he  allowed  Williams’  family  to  vaca- 
tion at  his  Key  West,  Florida  beach  house, 
“I  never  considered  it  a gift.  I considered  it 
a friend  using  my  home.  That’s  all.” 

“It’s  a total  inability  to  understand  the 
nature  of  conflicts  of  interest  by  a public 
official  who  has  important  responsibilities 
concerning  conflicts  of  interest,”  noted 
Gregory  M.  Harvey,  a former  chair  of  the 
city’s  Ethics  Board.  When  asked  if  a re- 
porter could  speak  to  staffers  in  the  DA’s 
office,  spokesman  Cameron  Kline  said  they 
would  not  comment  further. 

Source:  www.philly.com 


Pennsylvania:  DA  Apologizes 
for  Undisclosed  Gifts 
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“Education  is  always  important  but  it  is  even  more  so  for 
the  more  than  two  million  Americans  who  live  behind 
bars.  When  one's  body  is  locked  up,  the  freedom  and 
development  of  one's  mind  becomes  a powerful  form  of 
resistance  and  self-preservation.  This  book  is  an  invalu- 
able tool  in  the  struggle  for  knowledge  behind  bars." 

— Christian  Parenti 


New  Book  from  Prison  Legal  News 

Prison  Education  Guide 

by  Christopher  Zoukis 

This  exceptional  new  book  is  the  most  comprehensive  guide  to  correspon- 
dence programs  for  prisoners  available  today.  Prison  Education  Guide  provides 
the  reader  with  step-by-step  instructions  to  find  the  right  educational  program, 
enroll  in  courses,  and  complete  classes  to  meet  their  academic  goals. 

This  guide  is  the  latest  and  best  resource  on  the  market  for  the  incarcerated 
nontraditional  student.  It  includes  a detailed  analysis  of  the  quality,  cost,  and 
course  offerings  of  all  correspondence  programs  available  to  prisoners. 

Price:  $49.95  (shipping  included),  280  pages.  Order  by  mail,  phone,  or  online. 
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a Prison  Education  Guide  $49.95 

Christopher  Zoukis 

ISBN:  978-0-981 9385-3-0  • Paperback,  269  pages 

Prison  Education  Guide  is  the  most  comprehensive  guide  to  correspondence  programs  for  prisoners  available  today. 
This  exceptional  book  provides  the  reader  with  step  by  step  instructions  to  find  the  right  educational  program, 
enroll  in  courses,  and  complete  classes  to  meet  their  academic  goals.  This  book  is  an  invaluable  reentry  tool  for  pris- 
oners who  seek  to  further  their  education  while  incarcerated  and  to  help  them  prepare  for  life  and  work  following 
their  release. 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  Second  Edition  $49.95 

Brandon  Sample  & Alissa  Hull 

L-  'j-.  ’ ISBN:  978-0-981 9385-4-7  • Paperback,  275  pages 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  is  the  first  in  a series  of  books  by  Prison  Legal  News  Publishing 
designed  to  help  pro-se  prisoner  litigants  identify  and  raise  viable  claims  for  potential  habeas  corpus  relief. This 
book  is  an  invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts  have  granted  habeas  relief 
to  prisoners  whose  attorneys  provided  ineffective  assistance  of  counsel. 


Disciplinary  Self-Help  Litigation  Manual,  Second  Edition  $49.95 

Dan  Manville 

ISBN:  978-0-981 9385-2-3  • Paperback,  355  pages 

The  Disciplinary  Self-Help  Litigation  Manual,  Second  Edition,  by  Dan  Manville,  is  the  third  in  a series  of  books  by  Prison 
Legal  News  Publishing.  It  is  designed  to  inform  prisoners  of  their  rights  when  faced  with  the  consequences  of  a 
disciplinary  hearing.  This  authoritative  and  comprehensive  work  educates  prisoners  about  their  rights  throughout 
this  process  and  helps  guide  them  at  all  stages,  from  administrative  hearing  through  litigation. The  Manual  is  an 
invaluable  how-to  guide  that  offers  step-by-step  information  for  both  state  and  federal  prisoners,  and  includes  a 
50-state  analysis  of  relevant  case  law  and  an  extensive  case  law  citation  index. 


Prisoners' Self-Help  Litigation  Manual,  4th  Edition  $45.95 

John  Boston  & Dan  Manville 

ISBN:  978-0-1 953744-0-7  • Paperback,  928  pages 

The  Prisoners'  Self-Help  Litigation  Manual,  in  its  much-anticipated  fourth  edition,  is  an  indispensable  guide  for  pris- 
oner litigants  and  prisoner  advocates  seeking  to  understand  the  rights  guaranteed  to  prisoners  by  law  and  how  to 
protect  those  rights.  Clear,  comprehensive,  practical  advice  provides  prisoners  with  everything  they  need  to  know 
about  conditions  of  confinement,  civil  liberties  in  prison,  procedural  due  process,  the  legal  system,  how  to  actually 
litigate,  conducting  effective  legal  research  and  writing  legal  documents.  It  is  a roadmap  on  how  to  win  lawsuits. 
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Alabama:  St.  Clair  Correctional  Facil- 
ity guard  Deandre  Price  resigned  just  after 
his  July  5,  2016  arrest  for  possession  of  a 
controlled  substance  and  promoting  con- 
traband within  a state  correctional  facility 
Price  was  caught  with  drugs  and  other  con- 
traband as  he  reported  for  work;  Alabama 
Department  of  Corrections  officials  said  he 
had  been  employed  at  the  prison  for  only  a 
few  months.  His  arrest  was  the  second  time 
in  less  than  two  months  that  a guard  was 
arrested  for  smuggling  contraband  at  St. 
Clair.  In  May  2016,  guard  V’aires  Davis, 24, 
was  arrested  on  similar  charges  for  trying  to 
sneak  marijuana  into  the  facility. 

Arizona:  According  to  a June  24,2016 
filing  in  a court  case  challenging  the  consti- 
tutionality of  the  state’s  execution  methods, 
the  Arizona  Department  of  Corrections’ 
supply  of  lethal  injection  drug  midazolam 
had  expired  and  the  state  was  unable  to 
replace  it,  leaving  the  executions  of  at  least 
seven  death  row  prisoners  in  limbo.  The 
court  filing  also  indicated  that  the  DOC 
lacked  other  lethal  injection  drugs,  namely 
pentobarbital  and  sodium  thiopental.  Ari- 
zona has  not  carried  out  an  execution  since 
2014,  when  prisoner  Joseph  Wood  took 
almost  two  hours  to  die  after  being  injected 
with  midazolam  and  hydromorphone. 

Arizona:  On  July  9,  2016,  officials  at 
the  Arizona  State  Prison-Kingman  con- 
firmed that  four  prisoners  had  been  sent 
to  a local  hospital  due  to  injuries  received 
in  a fight.  The  names  of  the  prisoners  were 
not  released,  but  authorities  said  they  suf- 
fered from  a shoulder  injury,  a split  lip,  and 
minor  cuts  and  abrasions.  “No  weapons 
were  involved  and  no  staff  were  injured,” 
said  Warden  JeffWrigley,  employed  byThe 
GEO  Group,  which  operates  the  prison. 
“There  was  no  threat  of  inmates  escaping 
and  no  threat  to  the  public. ’’The  unit  where 
the  fight  occurred  was  placed  on  lockdown 
while  officials  investigated  the  incident. 

Arizona:  America’s  self-proclaimed 
“toughest  sheriff”- Maricopa  County’s  Joe 
Arpaio  - is  currently  facing  federal  crimi- 
nal contempt  charges  for  defying  a judge’s 
order  to  stop  conducting  racially-motivated 
immigration  raids.  On  July  4,  2016,  Inde- 
pendence Day,  Arpaio  announced  that  he 
had  begun  stitching  American  flags  onto 
the  striped  uniforms  of  military  veterans 
incarcerated  in  county  lockups.  According 
to  the  sheriff,  he  made  the  change  to  honor 


News  in  Brief 

the  “nation’s  heritage.”  PLN  has  reported 
extensively  on  harsh  conditions  in  Arpaio’s 
jails  and  numerous  prisoner  deaths  due  to 
poor  medical  care  and  excessive  force  by 
guards.  [See,e.g.:  PLN,  April  2016,  p.22].  In 
November  2016,  Arpaio  lost  his  reelection 
bid  and  was  finally  voted  out  of  office;  he 
had  served  as  sheriff  since  1993. 

Australia:  The  Advertiser  reported  on 
July  11,  2016  that  around  a dozen  Aus- 
tralian prison  guards  earned  more  than 
$140,000  the  previous  year  due  to  over- 
time hours  required  to  manage  a growing 
prisoner  population.  The  Corrections 
Department’s  people  and  business  services 
executive  director,  Chris  Sexton,  said  the 
same  number  of  guards  was  expected  to 
receive  the  same  excessive  amount  of  pay  in 
2016.  Nev  Kitchin,  general  secretary  of  the 
Public  Service  Association,  noted  that  over- 
crowding and  fatigue  among  prison  workers 
raised  safety  concerns,  but  he  saw  no  relief 
in  sight  from  the  extended  overtime. 

Australia:  From  July  5 to  6,  2016, 
two  prisoners  staged  a protest  on  the  roof 
of  Queensland’s  Woodford  Correctional 
Centre,  demanding  access  to  a drug  re- 
habilitation program  and  calling  for  the 
attention  of  TV  host  Tracy  Grimshaw. 
Authorities  said  the  men  cut  through  a 
fence  with  toenail  scissors  to  access  the 
roof,  but  climbed  down  voluntarily  on  the 
second  day.  Grimshaw,  a well-known  media 
personality,  was  unaware  why  the  prisoners 
had  called  for  her  appearance.  “If  that’s  a 
precondition  for  them  getting  off  the  roof 
they  should  get  off  the  roof  now,  because 
it’s  not  going  to  happen,”  she  said. 

California:  On  June  2,2016,  attorneys 
filed  a federal  civil  rights  lawsuit  against  the 
San  Francisco  Sheriff’s  Department  and  a 
California  Highway  Patrol  officer  over  the 
2015  suicide  of  Alberto  Petrolino  at  the 
San  Francisco  County  Jail.  Petrolino  had 
been  arrested  after  threatening  to  jump  off 
the  Golden  Gate  Bridge,  but  received  no 
mental  health  evaluation  and  was  not  placed 
on  suicide  watch.  He  hanged  himself  with 
a bed  sheet  after  a court  appearance.  “San 
Francisco  has  a responsibility  to  do  better. 
People  who  are  in  distress  do  not  deserve 
to  be  imprisoned,  abandoned,  neglected, 
and  left  to  die,”  said  Jeffrey  L.  Bornstein 
with  the  law  firm  of  Rosen  Bien  Galvan  & 
Grunfeld  LLP,  which  represents  Petrolino’s 
family. 


Egypt:  On  July  12, 2016,  an  Egyptian 
court  acquitted  seven  police  officers  and 
convicted  six  others  for  their  roles  in  the 
beating  death  of  a 47-year-old  detainee. 
The  six  officers  who  were  found  guilty  each 
received  a sentence  of  between  three  and 
seven  years  in  prison  on  charges  of  “beating 
that  [led]  to  death  and  harsh  treatment.” 
The  trial  in  the  city  of  Qena  was  the  latest 
in  a string  of  court  proceedings  against 
Egyptian  police  officers.  President  Abdel 
Fattah  al-Sisi  has  promised  to  crack  down 
on  police  abuse. 

Florida:  A 13-year-old  prisoner  at 
the  Broward  Juvenile  Detention  Center 
nearly  died  from  an  asthma  attack  after 
being  beaten  then  left  by  guards  in  a room 
filled  with  toxic  bleach  fumes.  The  child, 
identified  as  “A.R.,”  was  attacked  by  an- 
other teenager  who  had  been  offered  food 
by  guards  to  carry  out  the  beating.  Gordon 
Weekes,  the  chief  public  defender  of  Bro- 
ward County,  said  he  believes  understaffing 
at  the  overcrowded  facility  contributes  to 
the  inhumane  conditions  endured  by  chil- 
dren such  as  A.R.“The  staff  are  overworked 
and  underpaid,  and  as  a result  they  have  a 
short  fuse,”  Weekes  declared  in  a July  18, 
2016  statement. 

Florida:  On  July  15,  2016,  21-year- 
old  prisoner  Dayonte  Resiles  jumped  out 
of  a jury  box  inside  the  Broward  County 
Courthouse,  broke  free  of  his  handcuffs  and 
fled,  leaving  his  black-and-white  striped 
jumpsuit  lying  on  a hallway  floor.  Resiles 
had  been  attending  a hearing  to  discuss 
prosecutors’  efforts  to  seek  the  death  pen- 
alty in  his  murder  case,  and  was  considered 
armed  and  dangerous.  He  was  captured 
almost  a week  later  on  July  21,  2016  after 
a large-scale  search  located  him  at  a West 
Palm  Beach  motel.  At  least  seven  people 
were  charged  as  accomplices  in  the  escape. 

Georgia:  Former  prisoner  Ronnie 
Music,  Jr.  is  facing  decades  in  prison  after 
using  his  multi-million- dollar  lottery  win- 
nings to  invest  in  guns  and  crystal  meth 
for  distribution.  Music  was  on  probation 
when  he  struck  it  rich  with  a $3  million 
instant  scratch-off  ticket.  He  pleaded  guilty 
to  federal  charges  on  July  26, 2016  after  an 
investigation  revealed  that  he  began  buying 
large  quantities  of  methamphetamine  just 
a month  after  his  lottery  win.  During  the 
investigation,  federal  agents  seized  more 
than  $ 1 million  worth  of  meth,  a large  cache 
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of  guns  and  thousands  of  rounds  of  am- 
munition, along  with  more  than  1600,000 
in  cash  and  multiple  vehicles,  including  a 
Dodge  Charger  and  GMC  Sierra. 

Germany:  In  a move  Warden  Carsten 
Heim  said  was  “unavoidable,”  on  July  6, 
2016  more  than  500  prisoners  were  evacu- 
ated from  a prison  in  Muenster  due  to  the 
imminent  collapse  of  the  dilapidated  facil- 
ity. The  prisoners  were  bussed  to  nearby 
facilities  in  a massive  two-day  move.  Muen- 
ster is  considered  the  second-oldest  prison 
in  Germany  - some  parts  of  the  facility  are 
160  years  old.  Officials  have  planned  since 
2012  to  replace  the  aging  prison  but  have 
not  found  a suitable  building  site. 

Hawaii:  On  September  27,  2016, 
Hawaiinewsnow.com  reported  that  six 
prisoners  at  the  Women’s  Community 
Correctional  Center  in  Kailua  had  reported 
being  sexually  assaulted  by  guards  dur- 
ing the  past  year.  State  Director  of  Public 
Safety  Nolan  Espinda  said  his  department 
takes  the  allegations  seriously  and  com- 
plies with  the  Prison  Rape  Elimination 
Act.  Four  guards  are  under  investigation, 
and  while  two  - Chavon  Freitas  and  Taofi 
Magalei  - have  been  arrested,  all  remain 
on  state  payrolls.  The  third  accused  guard 
was  placed  on  paid  leave  while  the  fourth 
was  reassigned.  Frietas  and  Magalei  were 
expected  to  be  fired. 

Illinois:  Cook  County  jail  officials  said 
they  used  a flash  grenade  to  distract  a pair 
of  prisoners  who  had  taken  a third  prisoner 
hostage,  creating  “tremendous  chaos”  in  the 
Division  10  maximum-security  tier.  Sher- 
iff’s Department  Chief  Policy  Officer  Cara 
Smith  said  the  hostage-takers  used  toilet 
water  to  create  slippery  conditions  on  the 
tier  and  ripped  down  surveillance  cameras 
as  they  threatened  their  hostage  with  a 
sharp  weapon;  the  hostage  was  stabbed  in 
the  leg  as  jail  staff  intervened.  Cook  County 
officials  released  video  of  the  July  28, 2016 
incident  and  said  no  one  else  was  injured. 

India:  IV  drug  use  is  the  suspected 
path  of  transmission  for  a sharp  increase  in 
the  number  of  prisoners  at  the  Kapurthala 
Central  Jail  who  have  tested  positive  for 
human  immunodeficiency  virus  (HIV). 
From  17  positive  cases  in  2013,  the  num- 
ber of  prisoners  with  HIV  jumped  to  266 
by  the  end  of  2015.  Data  released  by  the 
Hindustan  Times  on  July  11, 2016  revealed 
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that  in  the  first  four  months  of  this  year,  39 
prisoners  received  new  HIV  diagnoses.  The 
Integrated  Counselling  and  Testing  Centre 
(ICTC)  at  Kapurthala  civil  hospital  brings  a 
mobile  clinic  to  the  jail  and  conducts  HIV 
screening  tests  each  week. 

Indonesia:  On  July  29, 2016,  Indonesia 
executed  two  Nigerians,  one  Sengalese  man 
and  an  Indonesian  citizen  for  drug  crimes, 
according  to  the  country’s  deputy  attorney 
general.  Noor  Rachmad  told  reporters,  “It 
was  not  a pleasant  thing  to  do  but  it  was 
to  implement  the  law. The  executions  are  ... 
aimed  at  stopping  drug  crimes.”  Rachmad 
said  ten  other  prisoners  will  face  the  firing 
squad  at  an  undetermined  date.  In  2015, 
fourteen  people  convicted  of  drug  crimes 
were  executed  in  Indonesia.  Amnesty  In- 
ternational has  called  for  an  end  to  death 
sentences,  citing  racism,  torture  and  unfair 
trials  for  defendants  accused  of  drug  of- 
fenses. 

Kansas:  According  to  Butler  County 
Sheriff  Kelly  Herzet,  prisoners  refused  to 
return  to  their  cells  for  several  hours  on  July 
10,  2016  as  a protest  against  the  mashed 
potatoes  and  gravy  they  had  been  served 
for  lunch.  Herzet  called  in  resources  from 
nearby  police  departments  as  well  as  a unit 
from  the  El  Dorado  Correctional  Facility 
to  regain  control;  the  protesting  prisoners 
returned  to  their  cells  and  the  facility  was 
placed  on  lockdown.  Herzet  said  no  prison- 
ers or  staff  members  were  injured  during 
the  protest. 

Kentucky:  A Fouisville-area  judge 
ripped  into  local  jail  officials  and  apologized 
to  a defendant  after  the  woman  was  brought 
into  a courtroom  on  July  29, 2016,  appar- 
ently wearing  no  pants.  Judge  Amber  Wolf 
demanded  to  know  “What  the  hell  [was] 
going  on?”  after  the  defendant’s  attorney 
explained  that  his  client  had  been  denied 
clothing  and  hygiene  products  while  jailed 
in  Jefferson  County  for  failing  to  complete 
a 2014  shoplifting  diversion  program.  Judge 
Wolf  addressed  the  woman,  saying,  “This  is 
not  normal.  I’ve  never  seen  this  happen. ”In 
fact,  the  defendant  was  wearing  very  short 
shorts  that  were  covered  by  a long  shirt.  She 
was  released  on  time  served  and  ordered  to 
pay  a $100  fine. 

Louisiana:  After  nearly  a month  on 
the  run,  prison  escapee  Wilson  Bryant,  41, 
was  arrested  on  July  29,  2016  outside  the 
town  of  Sapulpa,  Oklahoma.  Bryant  and 
another  prisoner  had  damaged  a security 
fence  and  fled  the  Madison  Parish  Deten- 
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tion  Center  in  Tallulah,  operated  by  LaSalle 
Corrections,  on  June  30.  According  to  the 
Tulsa  World,  Bryant  admitted  to  being  an  es- 
capee after  he  was  questioned  by  authorities. 
U.S.  Marshals  Service  warrants  supervisor 
Tommy  Roberts  said  Bryant  had  served 
about  three  years  of  a 15-year  sentence  for 
manslaughter  at  the  time  of  his  escape. 

Michigan:  Livingston  County  pros- 
ecutor William  J.  Vailliencourt  said  his 
office  had  “never  had  a case  like”  the  felony 
charges  levied  against  Brian  Everidge  dur- 
ing a court  hearing  on  July  21,  2016. 
Everidge  was  pulled  over  for  speeding  in 
a rented  Budget  box  truck  filled  with  alu- 
minum cans  destined  to  be  cashed  in  for 
bottle  deposits.  He  had  collected  the  cans 
in  other  states  and  was  allegedly  trying  to 
return  them  for  refunds  in  Michigan,  in 
violation  of  state  law.  He  was  arrested  and 
charged  with  one  felony  count  of  beverage 
return  of  non-refundable  bottles,  and  faces 
a maximum  of  five  years  in  prison  and  a 
$5,000  fine. The  sale  of  the  cans  would  have 
netted  Everidge  about  $1,000.  An  episode 
of  the  sitcom  “Seinfeld”  involved  several  of 
the  show’s  characters  scheming  to  return 
used  bottles  in  Michigan,  which  has  one 
of  the  highest  bottle  deposit  refund  rates 
in  the  nation,  at  $.10  each. 

Michigan:  Prison  officials  said  two 
separate  fights  that  broke  out  at  the  Kinross 
Correctional  Facility  on  July  11,  2016 
resulted  in  a lockdown  at  the  facility  and 
the  transfer  of  about  20  prisoners.  A guard 
was  evaluated  for  injuries  and  one  prisoner 
received  non-life-threatening  stab  wounds, 
while  another  was  treated  for  unknown 
injuries.  Authorities  said  the  unrest  at  the 
minimum-  and  medium-security  Upper 
Peninsula  prison  in  Kincheloe  was  probably 
gang-related. 

Nebraska:  On  July  13,2016,24-year- 
old  Justin  Bush  was  charged  with  four 
counts  of  first-degree  arson  in  connection 
with  fires  set  during  a May  2015  riot  at  the 
Tecumseh  State  Prison  - the  worst  riot  in 
Nebraska’s  prison  system  in  six  decades. 
Bush  was  the  sixth  prisoner  charged  in 
connection  with  the  uprising.  Two  prison- 
ers died  during  the  melee;  the  family  of  one 
of  those  prisoners,  Shon  Collins,  has  since 
filed  a failure-to-protect  lawsuit.  The  state 
legislature  supplemented  more  than  $1  mil- 
lion in  insurance  funds  with  an  additional 
$1.2  million  to  repair  the  extensive  damage 
caused  by  the  riot. 

Netherlands:  In  early  July  2016, 
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Dutch  officials  announced  that  the  coun- 
try’s prison  population  had  dropped  by  27% 
between  2011  and  2015.  In  comparison, 
if  the  U.S.  prison  population  dropped  by 
a similar  percentage,  it  would  mean  the 
release  of  around  600,000  people  - roughly 
the  population  of  Milwaukee. The  reduction 
in  the  number  of  Dutch  prisoners  was  at- 
tributed to  both  declining  crime  rates  and 
a switch  to  the  use  of  community  service 
sentences  and  ankle  bracelet  monitoring 
as  alternatives  to  prison.  The  country  has 
rented  some  of  its  empty  prisons  to  the 
Norwegian  and  Belgian  governments  to 
house  their  prisoners;  other  vacant  facilities 
have  been  used  to  house  refugees  and  mi- 
grants. By  its  own  report,  the  Netherlands 
now  has  the  second-lowest  incarceration 
rate  in  Europe. 

New  Mexico:  On  July  7,  2016,  the 
Associated  Press  released  documents  ob- 
tained through  a public  records  request  that 
suggested  prison  transport  guards  Taracina 
Morgan  and  Michael  Ortega  missed  op- 
portunities to  discover  the  escape  of  two 
prisoners.  The  guards  allegedly  heard  a 
click  from  the  van’s  power  door  locks  but 
did  not  take  a headcount  that  would  have 
revealed  the  escape  much  sooner.  Morgan 
and  Ortega  were  placed  on  paid  adminis- 
trative leave  after  prisoners  Joseph  Cruz 
and  Lionel  Clah  fled  the  van  without  their 
knowledge  shortly  after  a rest  stop  at  a gas 
station  near  Artesia.  [See:  PLN,  July  2016, 
P-63]. 

New  York:  In  a court  hearing  on  June 
16,  2016,  Turkish  gold  trader  Reza  Zar- 
rab’s  attorneys  unsuccessfully  argued  their 


client  should  be  placed  on  self-financed 
house  arrest  while  awaiting  trial.  Zarrab 
is  not  the  first  super-wealthy  defendant  to 
request  a special  “gilded  cage.”  In  October 
2015,  a Chinese  billionaire  was  granted 
bond  of  $50  million,  secured  by  $20  million 
in  cash  and  GPS  monitoring  at  a private 
apartment  with  24-hour  guards  paid  at 
his  own  expense.  On  October  17,  2016,  a 
federaljudge  denied  a motion  to  dismiss  the 
indictment  against  Zarrab,  who  is  accused 
of  helping  Iranian  businesses  circumvent 
federal  sanctions.  He  remains  jailed  at  the 
Metropolitan  Correctional  Center. 

New  York:  Rasheen  Smalls,  35,  a 
guard  at  the  Bedford  Hills  Correctional 
Facility  for  Women,  was  convicted  by  a 
jury  on  one  count  of  criminal  sexual  act  in 
the  third  degree  and  one  count  of  official 
misconduct.  Smalls  had  been  accused  of 
having  sexual  relations  with  an  unnamed 
prisoner  in  a utility  closet  at  the  facility. 
He  was  sentenced  on  August  11,  2016  to 
three  years  in  prison,  and  will  also  have  to 
register  as  a sex  offender.  DOCCS  Acting 
Commissioner  Anthony  Annucci  said  in 
a statement,  “DOCCS  has  zero  tolerance 
for  misconduct  or  criminal  activity  within 
our  facilities  or  offices,  and  this  verdict 
demonstrates  our  commitment  to  follow- 
ing through.” 

Ohio:  A Youngstown  attorney  who 
refused  to  remove  a small  “Black  Lives 
Matter”  lapel  pin  during  court  was  hit 
with  a contempt  charge  and  hauled  away 
in  handcuffs  to  serve  five  days  in  jail.  On 
July  22,  2016,  Andrea  Burton  was  asked 
twice  by  Judge  Robert  Milich  to  remove 


the  pin,  and  held  in  contempt  after  she 
declined  a second  time.  “It’s  an  act  of  civil 
disobedience,  I understand  that.  I’m  not 
anti-police,  I work  with  law  enforcement 
and  I hold  them  in  the  highest  regard,  and 
just  to  say  for  the  record,  I do  believe  all 
lives  matter.  But  at  this  point  they  don’t 
all  matter  equally,” Burton  told  Fox  News. 

Ohio:  On  July  27,  2016,  Governor 
John  Kasich  announced  a new  agreement 
between  the  state’s  Department  of  Natural 
Resources  (DNR)  and  Department  of 
Rehabilitation  and  Correction  to  pro- 
vide prisoners  with  real-world  job  skills. 
Prisoners  at  the  Chillicothe  Correctional 
Institution  will  build  62  minimalist  cabins 
to  be  used  in  state  parks.  DNR  Director 
James  Zehringer  said  the  state  is  dubbing 
the  buildings  “Sherman  cabins”  after  Camp 
Sherman,  an  Ohio  Army  National  Guard 
training  site  near  the  prison. 

Ohio:  The  Portsmouth  Daily  Times  re- 
ported in  July  2016  that  five  Southern  Ohio 
Correctional  Facility  guards  had  committed 
suicide  in  the  past  year.  At  the  times  of  their 
deaths,  three  of  the  guards  were  employed  at 
the  facility,  one  had  recently  retired  and  the 
fifth  had  just  received  a disciplinary  suspen- 
sion. Randall  Hiles,  president  of  Local  7330 
of  the  Ohio  Civil  Service  Employees  As- 
sociation (OCSEA),  said  the  Department 
of  Rehabilitation  and  Correction  needed 
to  take  a “good  hard  look”  at  the  suicides. 
He  added,  “If  there  had  been  this  many 
inmates  who  had  committed  suicide  in  a 
year’s  time  at  one  institution,  they  would 
have  spent  countless  dollars  - hundreds  of 
thousands  if  not  millions  of  dollars  - doing 
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investigations  to  try  to  find  out  what  the 
problems  were.” 

Pennsylvania:  The  mother  of  an 
18-year-old  heroin  user  who  died  while 
imprisoned  at  the  Lebanon  County  Cor- 
rectional Facility  filed  federal  and  state  civil 
rights  lawsuits  on  July  11,  2016,  claiming 
jail  officials  failed  to  give  her  daughter 
proper  medical  care.  Victoria  “Tori”  Herr 
collapsed  in  her  cell  while  withdrawing 
from  heroin  and  died  at  a hospital  several 
days  later.  According  to  the  lawsuit,  “Defen- 
dants stood  by  as  Ms.  Herr  showed  obvious 
and  alarming  signs  that  her  detoxification 
was  causing  serious  medical  consequences.” 
A coroner’s  report  found  that  Herr  died 
due  to  “complications  of  chronic  substance 
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abuse  and  anorexia.” 

Pennsylvania:  Police  arrested  46-year- 
old  Charles  R.  Bennicoff  on  July  12,2016 
after  he  tried  to  smuggle  methamphetamine 
into  the  Lehigh  County  Jail  concealed  in 
his  rectum.  A guard  found  meth  inside  a 
resealable  bag  in  a knotted  plastic  bag  inside 
Bennicoff’s  body  as  he  was  processed  into 
the  facility  on  an  outstanding  warrant.  He 
was  charged  with  a single  count  of  posses- 
sion of  a controlled  substance,  and  his  bond 
was  set  at  $1,000. 

Tennessee:  Understaffing  at  the 
Hamilton  County  Jail  prompted  Sheriff 
Jim  Hammond  to  lower  the  minimum  age 
for  jail  employees.  “Right  now,  one  of  my 
biggest  issues  is  that  I am  about  30  officers 
short  in  the  jail,”  Hammond  said.  On  July 
8,2016,  he  announced  that  he  would  accept 
applications  from  18-year-olds  forjail  guard 


positions  at  the  chronically  overcrowded 
and  understaffed  facility.  In  reducing  the 
minimum  age  from  21,  the  sheriff  noted 
that  “Every  state-operated/TDOC  facility 
accepts  applications  for  correctional  officers 
so  long  as  the  applicant  is  the  minimum  of 
18  years  old  on  the  day  they  apply.” 

Texas:  The  Texas  Commission  on  Jail 
Standards  made  an  unannounced  visit  to 
the  Bexar  County  Adult  Detention  Center 
following  a 10-day  period  that  included 
the  suicides  of  Jonathan  Campos,  22,  and 
Victor  Casas,  40,  as  well  as  the  death  of  a 
third  prisoner  due  to  natural  causes.  Shortly 
after  the  Commission’s  July  15, 2016  visit, 
another  prisoner,  Jesus  Jose  Lopez,  18,  died 
of  an  apparent  suicide  at  the  facility.  PLN 
has  previously  reported  on  the  abnormally 
high  suicide  rate  at  the  Bexar  County  Adult 
Detention  Center.  [See:  TLA, March  2016, 
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News  In  Brief  (cont.) 


ily  in  European  private  prisons  and  was  a 
major  investor  in  Corrections  Corporation 
of  America  between  1994  and  2001,  until 
public  outcry  caused  it  to  divest. 

Wisconsin:  On  July  4, 2016,  Francisco 
Flores-Rocha  was  found  dead  of  an  ap- 
parent suicide  in  his  cell  at  the  Green  Bay 
Correctional  Institution.  In  a statement, 
the  Brown  County  Sheriff’s  Department 
said  foul  play  was  not  suspected.  Five 
days  prior  to  his  death,  Flores-Rocha  was 
named  as  a suspect  in  the  stabbing  of  two 


prison  employees  and  the  injury  of  a third. 
Wisconsin  DOC  spokesman  Tristan  Cook, 
citing  an  ongoing  investigation,  would  not 
confirm  whether  Flores-Rocha  had  com- 
mitted suicide  and  declined  to  reveal  any 
other  details  concerning  his  death.  Another 
Green  Bay  guard  was  attacked  by  a prisoner 
who  threw  hot  water  in  the  officer’s  face  in 
July  2016,  and  in  September  yet  another 
guard  was  assaulted. 

Wisconsin:  The  Milwaukee  Journal 
Sentinel  reported  on  July  3, 2016  that  Fana 
Webster,  a supervisor  at  the  troubled  Fin- 
coin  Hills  School  for  Boys  and  Copper  Fake 
School  for  Girls  juvenile  facility,  wasn’t  dis- 


ciplined for  her  role  in  humiliating  prisoners 
and  spraying  a young  girl  in  the  face  with 
pepper  spray,  then  filing  a false  report  after- 
ward. Department  of  Corrections  officials 
noted  that  Webster  should  complete  ad- 
ditional training,  but  she  was  not  punished. 
Three  of  her  subordinates  weren’t  as  lucky; 
youth  counselor  Dave  Tinker  and  facility 
workers  Faura  Kernan  and  Andrew  Yorde 
were  disciplined  for  various  infractions  af- 
ter they  pointed  the  finger  at  Webster.  The 
Fincoln  Hills  and  Copper  Fake  schools  are 
under  investigation  by  federal  authorities  in 
connection  with  an  ongoing  pattern  of  civil 
rights  violations. 


Criminal  Justice  Resources 


Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  10001  (212)  807-8400. 
www.amnestyusa.org 

Black  and  Pink 

Black  and  Pink  is  an  open  family  of  lesbian,  gay, 
bisexual,  transgender  and  queer  prisoners  and 
"free  world"  allies  who  support  each  other.  A 
national  organization,  Black  and  Pink  reaches 
thousands  of  prisoners  across  the  country  and 
provides  a free  monthly  newspaper  of  prisoner- 
generated content,  a free  (non-sexual)  pen-pal 
program  and  connections  with  anti-prison 
movement  organizing.  Contact:  Black  and  Pink, 
614Columbia  Rd.,  Dorchester,  MA 02125  (617) 
519-4387.  www.blackandpink.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you 
are  not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  your  HIV  sta- 
tus. Contact:  CHJ,  900  Avila  Street,  Suite  301 , Los 
Angeles,  CA  9001 2 (21 3)  229-0985;  HIV  Hotline: 
(21 3)  229-0979  (collect  calls  from  prisoners  OK). 
www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  1 000 
Herrontown  Road,  Princeton,  NJ  08540  (609)  921  - 
0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 


Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,  Jenkintown,  PA  19046  (215)  576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
advocates  against  mandatory  minimum  sentenc- 
ing laws  with  an  emphasis  on  federal  laws,  and 
works  to  "shift  resources  from  excessive  incarcera- 
tion to  law  enforcement  and  other  programs 
proven  to  reduce  crime  and  recidivism." Contact: 
FAMM,  1 1 00  H Street,  NW  #1 000,  Washington,  DC 
20005  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongfully  convicted 
prisoners  whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Maintains 
an  online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end  sex- 
ual violence  against  prisoners.  Provides  resources 
for  imprisoned  and  released  rape  survivors  and 
activists  for  almost  every  state.  Contact:  JDI,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  9001 0 (21 3) 
384-1400.  www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convic- 
tions and  how  and  why  they  occur.  Their  content 
is  available  online,  which  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  4,500  wrongfully  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  66291,  Seattle, 

WA  98166  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  (such  as  federal  prisoners  and 
sex  offenders)  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter,  $2 
annual  membership  for  prisoners.  Contact:  CURE, 
P.O.  Box  2310,  Washington,  DC  20013-2310  (202) 
789-2126.www.curenational.org 

November  Coalition 

Advocates  against  the  war  on  drugs  and  previ- 
ously published  the  Razor  Wire,  a bi-annual 
newsletter  on  drug  war-related  issues,  releasing 
drug  war  prisoners  and  restoring  civil  rights.  No 
longer  regularly  published,  back  issues  are  avail- 
able online.  Contact:  November  Coalition,  282 
West  Astor,  Colville,  WA  991 1 4 (509)  684-1 550. 
www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  orders  OVER  $50  (effective  1-1-2016  until  further  notice).  $6.00  S/FI  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  issues  for  54  issues  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 


NEW!  The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  2nd 
Ed.  (2016)  by  Brandon  Sample,  PLN  Publishing,  275  pages.  $49.95.  This  is 
an  updated  version  of  PLN’s  second  book,  by  former  federal  prisoner 
Brandon  Sample,  which  extensively  covers  ineffective  assis- 
tance of  counsel  issues  in  federal  habeas  petitions.  2021  l__l 

Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside”! 

look  at  the  workings  of  the  American  justice  system.  1001  |__| 

Prison  Education  Guide,  by  Christopher  Zoukis,  PLN  Publishing  (2016), 
269  pages.  $49.95.  Authored  by  PLN  contributing  writer  Chris  Zoukis,  this 
book  includes  the  most  up-to-date  information  on  pursuing  educational 
courses  by  correspondence,  including  high  school,  college,  paralegal  and 
religious  studies.  This  title  replaces  the  Prisoners’  Guerrilla\ 

Handbook  to  Correspondence  Programs.  2019  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  663  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an  I 
easy  to  understand  question-and-answer  format.  1038  |__| 

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  543  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  |__| 

The  Merriam-Webster  Dictionary,  2016  edition,  939  pages.  $8.95.  This 

paperback  dictionary  is  a handy  reference  for  the  most  com- 

mon  English  words,  with  more  than  75,000  entries.  2015  \__\ 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  201 

pages.  $19.99.  A guide  to  grammar  and  punctuation  by  an  ed- 

ucator  with  experience  teaching  English  to  prisoners.  1046  |__| 

Legal  Research:  How  to  Find  and  Understand  the  Law,  17th  Ed.,  by 
Stephen  Elias  and  Susan  Levinkind,  363  pages.  $49.99.  Comprehensive  and 
easy  to  understand  guide  on  researching  the  law.  Explains  case 
law,  statutes  and  digests,  etc.  Includes  practice  exercises.  1059  |__| 

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  368 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 

$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 

ishment,  specific  crimes,  defenses  & burden  of  proof.  1086  |__| 


•••«•% 

• Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS!  : 

• 1.  Four  (4)  FREE  issues  for  40  issues  total!  or  • 

: 2.  Protecting  your  Health  and  Safety  (a  $10.00  value!)  \ 

• Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern  • 

• Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights  • 
l that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with  • 
; rights  related  to  health  and  safety,  such  as  communicable  diseases  and  * 

• abuse  by  prison  officials;  it  also  explains  how  to  enforce  • 

; your  rights,  including  through  litigation.  1060  |__| * 


Spanish-English/English-Spanish  Dictionary,  2nd  ed.,  Random  House. 

694  pages.  $15.95.  Has  60,000+  entries  from  A to  Z;  includes 

Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  303  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  407  pages. 
$17.99.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Cell  Workout,  by  L.J.  Flanders,  L.C.  Books,  234  pages.  $35.00.  This  book, 
written  by  a former  British  prisoner,  describes  in  detail  how  to  exercise  in 
confined  spaces  without  weightlifting  equipment  to  develop 
a lean  and  muscular  body.  Fully  illustrated!  1091  

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  288  pages. 
$21.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaums,  709  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
ties  informal  and  slang  words.  1045 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  234  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  |__| 

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  287  pages.  $16.95.  In  Jailhouse 
Lawyers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Merriam-Webster’s  Dictionary  of  Law,  634  pages.  $19.95.  Includes  defi- 
nitions for  more  than  10,000  legal  words  and  phrases,  plus  pronunciations, 
supplementary  notes  and  special  sections  on  the  judicial  system,  historic 
laws  and  selected  important  cases.  Great  reference  for  jail-  — 
house  lawyers  who  need  to  learn  legal  terminology.  2018 

The  Best  500+  Non  Profit  Organizations  for  Prisoners  and  Their 
Families,  3rd  edition  (2015),  142  pages.  $17.99.  The  only  comprehensive, 
up-to-date  book  of  non-profit  organizations  specifically  for  prisoners  and 
their  families.  Cross  referenced  by  state,  organization  name  I-  1 
and  subject  area.  Find  what  you  want  fast!  2020 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  471  pages.  $19.99.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Discusses  medications  to  avoid,  diets  to  follow  F 
and  exercises  to  perform,  plus  includes  a bibliography.  1031  I I I 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 263  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  or  — 
friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  928  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
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specifically  related  to  prisoners.  1079  |__| 
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Caught:  The  Prison  State  and  the  Lockdown  of  American  Politics,  by 
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Disciplinary  Self-Help  Litigation  Manual,  by  Daniel  Manville,  355 
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